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PROCEEDINGS OF THE HOUSE OF REPRESENTATIVES 



RELATING TO THE 



IMPEACHMENT OF WM. W. BELKNAP, 



X.A.TB3 SKCRETA^RY OW TV^^R. 



Thubsday, March 2, 1876. 

Mr. Clymer, of Pennsylvania, chainnan of the Committee on Ex- 
penditures in the War Department, submitted to the House the fol- 
lowing report : 

The Committee on Expenditures in the War Department -would respectfully re- 
port: 

That thev foand at the very threshold of their Investigation such nnauestioned 
evidence of the malfeRSonce in office by General William W. Belknap, tlien Secre- 
tary of War. that they find it to be their duty to hw the same before the House. 

They further report that ttiis day at eleven o'clock a. m. a letter of the President 
of the United States was presented to the committee accepting the resignation of 
the Secretary of War, whicn is hereto attached, toget-her with a copy of his letter of 
resignation, which the President informs the committee was accepted about ten 
o*olook and twenty minutes this morning. They therefore nnanimouHly report and 
demand that the said William W. Belknap, late Secretary of War, be dealt with 
according to the laws of the land, and to that end submit herewith the testimony in 
the case taken, together with the several statements and exhibits thereto attached, 
and also a rescript of the proceedings of the committee had during the investiga- 
tion of this subject. And they submit the following resolutions, which they recom- 
mend shall be adopted : 

ReMtoed. That William W. Belknap. Ute Secretary of Waf; be impeached of high 
crimes ana misdemeanors while in office. 

Readved, That the testimony in the case of William W. Belknap, late Secretary 
of War, be referred to the Committee on the Judiciary, with instructions to pre- 
pare and report without unnecessary delay suitable articles of impeachment of 
said William W. Belknap, late Secretary of War. 

Jiatolved, That a committee of five members of this House he appointed and in- 
stmcted to proceed immediately to tlie bar of the Senate, and there impeach Will- 
iam W. Belknap, late Secretary of War, in the name of the House of Kepresenta- 
tiv«» and of all the people of the United States of America, of high crimes and 
misdemeanors while m office, and to inform that boily that tbrmal articles of im- 
peachment will in due time be presented, and to request the Senate to take such 
order in the premises as they deem appropriate. 

Mr. Clymer read the evidence and the accompanying papers, 
exhibits, and statements in the case. He then demanded the previous 
question upon the adoption of the resolutions. 

After an hour's debate, in which Mr. Robbins of North Carolina, 
Mr. Bass of New York, Mr. Hoar of Massachusetts, Mr. Blackburn 
of Kentucky, Mr. Danford of Ohio, and Mr. Kasson of Iowa piu:- 
tici Dated, the resolutions were unanimously adopted. 

The Speaker appointed as the committee called for in the second 
reaolntiou, Mr. Clymer, Mr. Robbins of North Carolina, Mr. Black< 
BURN, Mr. Bass, and Mr. Danford. 



The evening pre- 

- - .bis- 



TuESDAY, March 7, 1876. 

Mr. Clymer rose to a question of privilege. 

vious, he stated, a subpoena, issued by the supreme court of th'e 

trict of Columbia holding a criminal court for this District, was served 
upon him, and he believed upon the other gentlemen who are mem- 
bers of the Committee on Expenditures in the War Department. The 
one served upon him was a duces tecum, commanding him to bring 
with him certain papers and to testify with relation to charges pend- 
ing in that court against the late Secretary of War. 

Mr. Clymer proceeded to state that that morning, accompanied 
by the gentleman from North Carolina [Mr. Robbins] and the gen- 
tleman from Kentucky J [Mr. Blackburn,] ho appeared before that 
court, and, by the permission of the president judge, ho made, on be- 
half of himself and the committee, a statement. He said that iu 
obedience to the law they appeared at the bar to obey any order the 
court might make : that as a member of the committee of the House 
he felt that it would be prejudicial to the best interests of the coun- 
try to compel them to state what had transpired in the room of the 
committee of which they were members; that he l>elieved that it 
would not only close the mouths of all witnesses, but would in many 
ca«e8 drive them from the land. He said f urthermoi-e that, while not 
pleading their privileges as members of tins House, as they inight 



have done, they yet protested against being examined ; and that they 
would only consent to be so examined after an order made spnocially 
to that end by the court. The court was kind enough to take time for 
deliberation, and determined that if it needed them hereafter it would 
send for them. He concluded by asking that the House would take such 
action upon the question as it might deem necessary, right, and just. 
After discussion, the following preamble and resolutions, offered 
by Mr. Lamar, of Mississippi, were adopted by a vote of 132 ayes 
against 75 nays, 82 members of the House not voting : 

Whereas the Speaker of this House did, on the 20th of December, 1875, appoint 
the following Committee on Expenditures iu the War Departmeut. to wit : Hiesteu 
Clymer, Willum M. RoBurNs, Joseph C. S. Blackburn, Lyman K. Bass, Lorenzo 
Danford ; and whereas thereafter, on the 14th of January, 1876, this House adopted 
the following resolution : 

'^Rssolved, That the several committees of this House having in charge matters 
pertaining to appropriations, foreign affairs, Indian affairs, military afnirs, naval 
afikirs, poist-office and post-roads, public lands, public buildinfrs and grouuds. 
claims, and war claims be, and they are hereby, instructed to inquire, so far as the 
same may properly be before their respective committees, into any errors, abuses 
or frauds that may exist in the administration and execution of existing laws affect- 
ing said branches of the public service, with a view to ascertain what change and 
reformation can be made so as to promote integrity, economy, and efficiency therein ; 
that the Committees on Expenditures in the State Department, in the*Treasury 
Department, in the War Department, in the Nuvy Department, in the Post-Ollico 
Department, in the Interior Department, in the Department of Justice, and on 
Public Buildings, be, and they are hereby, instmcted to proceed at once, as re- 
quired by the rules of the House, to examine into the state of the accounts and 
expenditures of the respective Departments submitted to them, and to exambio 
and report particularly whether the exi>euditures of the respective Department-* 
are justified by law ; whether the claims from time to time satisfied and aischarged 
by the respective Departments are supported by sufficient vouchers, establishing 
their justness both as to their character and amount; whether such claims have 
been discharged out of funds appropriated therefor, and whether all moneys have 
been disbursed in conformity with appropriation laws ; whether any, and wh at, 
provisions are necessary to be adopted to provide more perfectly for the proper 
aptdication of the public moneys and to necure the Government from demsnds 
unjust in their character or extravagant in their amount ; whether auy, and what:, 
retrenchment can be made in the expenditures of the several Doi>artment8, with 
out detriment to the public service ; whether any. anc^ what, abuses at auy time 
exist in the failure to enforce the payment of moneys which maybe due to the 
United States from public defaulters or others, and to report from time to time 
such provisions and arrangements as may be necessary to add to the economy of 
the several Departments and the accountability of their otiicers ; whether any 
offices belonging to the branches or Departments, respectively, concerning whoso 
expenditures it is their duty to inquire, have become useless or unnecessary; and 
to report from time to time on the expediency of modifying or abolishing the same ; 
also to examine into the pay and emoluments of all officers under the Taws of tlie 
United States and to report from time to time such a re<luction or increase thereof 
as ajnsteconomy and tno public service may rwiuiro. And for the purpose of rn- 
abling the several committees to fully comprehend the workings of the various 
branches or Departments of Government, respectively, the investigations of mid 
committees ma^' cover such periotl in the past as each of said committees may deem 
necessary for its own guidance or information or for the pn>tection of the public 
interests, in the exposing of frauds or abuses of any kind that may exist in said 
Departments ; and said committees are authorised to send for persons and papers, 
and may report by bill or otherwise. 

" Resolved furthfr, That the Committee on Public Expenditures be instmcted to 
investigate and inquire into all matters set forth in the foregoing resolutions in 
the legislative departments of the Government, except in so far as the Senat« is ex- 
clusively concerned, particularly in reference to the public printing and binding, 
and shall have the same authority that is conferred upon the other committees 
aforesaid." 

And whereas in the discharge of the duties imposed by said order the said Com- 
mittee on Expenditures iu the War Department did enter upon an examination 
into the said accounts of said Department and into the administration thereof, and 
did send for persons and papers to investigate certain acts of William W. Belknap, 
late Secretary of War, on which being reporteil to this House by said oommitt«e it 
has taken action to impeach the said William W. Belknap of high crimes and misde- 
meanors ; and whereas the supreme court of the District of Columbia, by process 
bearing date March 6, 1B76,has commanded Hibster Clymer to " bring all papers, 
documents, records, checks, and contracts in your possession, or in the possession of 
the Committee of the House of Representativeson Expenditures in the War Depart- 
ment, in relation to the charge asainst said defendant of accepting a bribe or bribes 
while Secretary of War of the United States, and to attend the said court immctll- 
ately t<» testify on Iwhalf of the United States, and not depart from the court with 
out leave of the court, or district attorneys:" and whereas the. mandate of said court 
is a breach of the privileges of this House : 

Resolved, That the said committee and the members thereof are hereby directed 
to disregard said mandate until the further order of this House. 
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TRIAL OF WILLIAM W. BELKNAP. 



Wednesday, March 8, 1876. 

Mr. Knott, of Kentucky, chairman of the Committee on the Ju- 
diciary, to whom was refered the resolution of the House directing 
them to prepare suitable articles of impeachment against William W. 
Belknap, late Secretary of War, submitted the following report, ac- 
companied by a resolution, which was adopted without a division: 

The Committee on the Jadioiary would respectfully report thnt, in parsnimce of 
the ioHtmcions of the Houso, they have prepared articles of impeachment against 
William W. Belknap, late Secretary of war, for high crimoe and misdemeanors in 
office, bat that, since preparing the same, they have been informed and believe that 
Caleb P. Marsh, upon whose testimony before the Coramliteo on £xi>cnditures in 
the War Department, and referred to them by the House, said articles were framed, 
has gone beyond the jurisdiction of the Government of the United States, and that 
pro^bly his attendance as a witness before the Senate sitting as a court of impeach^ 
roent cannot be procured ; and that thoj' are also informed and believe that other evi- 
dence may be procured sufficient to convict said William W. Belknap of high 
crimes anu misdemeanors in office as Secretary of War. They therefore recommend 
the adoption of the following resolution : 

Ruolvtd, That the resolution instructing the Committee on the Judiciary topre- 
pare ai-ticles of impeachment against William W. Belknap, late Secretary of war, 
for high crimes and misdemeanors in office, |)e recommitted to said committee with 



power to take f urthei proof, to send for persons and papers, to sit during the 
ions of the House, and to report at an;^ time. 
Your committee^ irapressea with the importance of securing the fullest indemnity 



to such witoesses as may be required to testify in behalf of the Goveniment before 
either House of Congress, or any committee of either House, or before the Seoate 
sitting as a court of unpeachment, would also recommend the immediate passage 
of the accompanying bill, entitled "A bill to protect witnesses who shall be re- 
quired to testify In certain cases." They would further recommend that the ac- 
companying biU, entitled **A bill in relation to witnesses," be introduced, printed, 
and referr^ to the Committee on the Judiciary, with leave to report thereon at 
any time. 

Mr. Knott also reported from the Committee on the Judiciary the 
following; bill ; which was discussed and passed by a vote of 200 yeas 
against 80 nays, 82 members of the House not voting : 

A bill (H. B. No. S572) to protect witnesses who shall be required to testify in oer- 



Be it enacted^ <««., That whenever any person shall be required to testify against 
his prot4»t before either House uf CongreHs or any committee thereof, or the Senate 
sitting as a court of impeachment>, and shall so testify under protest, he shall not 
thereafter be held to answer criminally in any court of justice, or subject to any 
penalty or forfeiture, on account of any fact or act ooncemiDg which he shall be so 
required to testify : Frovided, That nothing herein contained shall be so construed 
as to relieve any person from liability to impeachment. 



Thursday, March 30, 1876. 

Mr. Knott rose, he said, to make a privileged report. The Com- 
mittee ou the Judiciary^ having had under consideration the resolu- 
tion of the House directing them to prepare and report articles in sup- 
port of the impeachment of William W. Belknap, late Secretary of 
War, for high crimes and misdemeanors in office, nad directed him to 
report such articles and an accompanying resolution for the action of 
the House. He asked that the report be printed and recommitted, 
and he gave notice that he should call it up for action at a conveni- 
ent hour on the day after the next. He presumed it would be unnec- 
essary to occupy the time of the House in reading those lengthy arti- 
cles. He moved that they be printed for the use of the House and 
recommitted to the committee. 

The motion was ai^i^ed to. 

The report was as follows : 

The Committee on the Judiciary, having had nnder consideration the resolution 
of the House directing them to prepare and report articles in sai>port of the im- 
peachment of William W. Belknap, late Secretary of War, for nigh crimes and 
misdemeanors in office, respectfully report the following artiolea and accompanying 
resolutions for the action of the House: 

Resolvedy That the following articles be adopted and presented to the Senate, in 
maintenance and support of the impeachment for high crimes and misdemeanors in 
office of William W. Belknap, late Secretary of War: 

Artielet exhtbittd by the Hou$e f\f RspresetUatives qf the United States t^Ameriea, in 
the fMrnee^lhemeaveii and of all the people qf the UniUd Statee qf Atneriea, ctgalnH 
William W. Belknap, late Secretary qf War, in maintenance and eupport qf their 
impeachment a^faimit him for high crimes and miedcmeanore tohiU in said oJUte. 

[These articles will be found on pages 2 and 3.] 

Besdffed, That seven managers be appointed by ballot to conduct the impeach- 
ment exhibited against Willhuu W. Belknap, late Secretary of War of the United 
States. 



Saturday, April 1, 1876. 

Mr. Hunton, of Virginia, a member of the Committee on the Ju- 
diciary, stated that the chairman of that committee, [Mr. Knott,] 
who was unavoidably detained from the House that day on the busi- 
ness of the House, had i*eqnested him to give notice he will call up 
tlie articles of impeachment of the late Secretary of War on Monday 
next immediately after the morning hour. 



Monday, April 3, 1876. 

Mr. Knott called up the resolutions which he had reported on the 
30rh ultimo from the Committee ou the Judiciary, and the first one, 
with the accompanying articles and specifications, was adopted with- 
out debate and without a division. The second resolution was 
amended as follows, and adopted : 

Resolved, That Messrs. J. Puoctob Knotf, of Kentuckv ; Scott Lord, of New 
York ; WiLUAM P. Lynde, of Wisconsin ; John A. McMahon, of Ohio : Gbougb 
a. Jrnkb, of Pennsylvania; William A. Wheblbr, of New York; and Gkor(.b 
F. HOAtt, of Massachusetts, l>e, and they are hereby, appointed nfanagers on the 
part of this House to conduct the impeacnment exhibited against William W. Bel- 
knap, late Secretaf^ of War of the iJnited States. 

Mr. Wheeler asked to be excused from service as a manager. 

His request wos granted, and on his motion the vacancy occasioned 
by his resignation was illled with the name of his colleague, Mr. 
Lapham. 

At the request of Mr. Knott the name of Mr. Lord, of New York, 
was placed at the head of the list of managers. 

Mr. Clymer offered the following resolutions; which were modi^ 
fied and adopted : 

Resolved, That the articles ain'eed to by this Honse to be exhibited in the name 
of themselves and of all the people of the United States against William W. Bel- 
knap, late Secretary, of War, in maintenance of their impeachment against him of 
high crimes and misdemeanors in office be carried to the Senate by the managers 
appointed to conduct said impeachment 

Resolved, That a message be sent to the Senate to inform them that this House 
have appointed Mr. Scott Lord, of New York ; Mr. J. Proctor Kxott, of Ken- 
tucky; Mr. William P. Lyndb, of Wisconsin; Mr. John A. McMahon, of Ohio; 
Mr. George A. Jknks, of Pemisylvania ; Mr. Elbridge G. Lapuam, of New York ; 
and Mr.GRoltOK F. Hoar, of Massachusetts, managers to conduct the impeachment 
against William W. Belknap, late Secretary of War, and have directed the said 
managers to carry to the Senate the articles agreed upon by this Honse to l>o ex- 
hibited in maintenance of their impeachment against said William W. Belknap, 
and that the Clerk of the House do go with said messago. 



Tuesday, April 4, 1876. 

Mr. Whkeler, Speaker pro tempore, directed that huslness would 
he suspended to receive a report from the managers on the part of the 
House of the impeachment of W. W. Belknap, late Secretary of War. 

The managers appointed by the House to conduct the impeach- 
ment of W. W. Belknap, late Secretary of War, appeared at the bar 
Df the House, when 

Mr. Lord said: Mr. Speaker, the managers of impeachment beg 
leave to report to the House that the articles of impeachment pre- 
pared by the House of Representatives against William W. Belknap, 
late Secretary of War, have been exhibited and read to the Senate, 
and the presiding officer of that body stated to the managers that 
the Senate would take order in the premises, due notice of which 
would be given to the House of Bepresentatives. 



Monday, April 17, 1876. 

The following resolution was received from the Senate : 

In Senate op the United States, AprU 17, 1876. 

Ordered, That the fiecretary Inform the Honse of Eopresentatives that the Sen- 
ate is sitting in its Chamber and ready to proceed with the trial of the impeach- 
ment of Wim^un W. Belknap, and that seats are provided for the aocommooation 
of the members. 

After discussion, the House voted, on motion of Mr. Hoar, of Mas- 
sachusetts, that it would at one o'clock precisely resolve itself into 
Committee of the Whole, and as such committee attend the trial of 
the Ex-Secretary of War in the Senate Chamber, accompanied by the 
Clerk and the Speaker. 

Accordingly (at one o'clock p. m.Vthe House, as in Committee of the 
Whole, preceded by its chairman, Mr. Randall, and accompanied by 
the Speaker and Clerk, followed the managers of the House tothe Sen- 
ate Chamber. On the return of the Committee of the Whole, (at one 
o'clock and thirty-five mi nutes, ) the Speaker having resumed the chair, 

Mr. Randall made the following report : 

Mr. Speaker, the House as in Committee of the Whole, pursuant to 
order, accompanied the managers on the part of the House to the Son- 
ate to be present at the opening of the impeachment trial of William 
W. Belknap, late Secretary of War. 

Later in tlie day, a message was received from the Senate announc- 
ing that the Senate had adopted a resolution setting the time for the 
trial of William W. Belknap, late Secretary of War, upon articles of 
impeachment exhibited against him by the House of Representatives, 
and transmitted to the Blouse a copy of the plea of the said Belknap. 

Mr. Hoar, one of the managers, asked unanimous consent that the 
communication from the Senate sitting as a court of impeachment 
and the copy of the plea of the Secretary of War be referred to the 
managers ou the part of the House. There was no objection, and it 
was so ordei-ed. 
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SITTING FOB 



THE TRIAL OF WILLIAM W. BELKNAP, 



ON THE 



ARTICLES OF IMPEACHMENT EXHIBITED BY THE HOUSE OF REPRESENTATIVES. 



Friday, March, 3, 1876. 

The following message was received from the Honse of Bepresenta- 
tives at twelve o'clock and fifty-five minutes p. m., by the hands of 
Mr. Green Adams, its Chief Clerk : 

Mr. President, the House of Bepreeentatives has passed the follow- 
ing resolution : 

JZtfoZvtfd, That a committee of five members of this Hoase be appointed and in- 
stmcted to proceed immediately to the bar of the Senate, and there impeach Will- 
iam W. Belknap, late Secretary of War, in the name of the Houm of Bepreeenta- 
tives and of all the people of the United States of America, of high crimes and mis- 
demeanors while in office, and to inform that body that formal articles of impeach- 
ment will In due time be presented, and to request the Senate to take sach order in 
the premises as they may deem appropriate. 

And it has 

Ordered^ That Messrs. Hibbtbr Cltmeb of PennsylTanla, W. M. KoBmKB of 
North Carolina, J. C. S. Blackbubn of Kentocky, L. K. Bass of New York, and 
XoBENZO Danforo of Ohio be the committee aforesaid. 

At one o'clock p. m. the Sergeant-at-Afms announced the committee 
from the House of Bepresentatives, who appeared at the bar of the 
Senate. 

The committee advanced to the area in front of the Chair, when 

Mr. CLYMEB said : Mr. President, in obedience to the oraer of the 
House of Bepresentatives we appear before yon, and in the name of the 
House of Bepresentatives and of all the people of the United States 
of America, we do impeach William W. Belknap, late Secretary of War 
of the United States, of high crimes and misdemeanors while in office; 
and we further inform the Senate that the House of Bepresentatives 
will in due time exhibit articles of impeachment against him, and 
make good the same. And in their name we demand that the Senate 
shall take order for the appearance of the said William W. Belknap 
to answer said impeachment. 

The PBESIDENT pro tempore. Bir. Chairman and gentleman of the 
committee of the House of Bepresentatives, the Senate will take order 
in the premises. 

The committee thereupon withdrew. 

Mr. EDMUNDS ottered the following order; which was read: 

Ordered, That the meassffe of the Honse of Bepresentatives relating to the im- 
peachment of William W. Belknap be referred to a select committee to consist of 
Bve Senators. 

Mr. EDMUNDS. I offer this order in accordance with the usual prec- 
edents. Proceeding upon the principle of the thing, I should think it 
would be better to refer a message of this kind to some one of the stand- 
ing committees of the Senate ; but following the usuaJ course in such 
cases, I have framed the order in this way. 

Mr. 8AULSBUBY. I should like to ask the Senator from Vermont 
whether that is the usual course f 

Mr. EDMUNDS. Yes, sir ; that is the usual course. 

The PBESIDENT pro tempore. The question is on agreeing to the 
resolution. 

The resolution was agreed to. 

By unanimous consent, the President pro tempore was authorized to 
appoint the committee ; and Messrs. Edmunds, Conkung, Fbeling- 
HUYSBN, Thubman, and Stevenson were appointed. 



Monday, March 6, 1876. 

Mr. EDMUNDS. I am directed by the select committee to whom 
was referred the message of the House of Bepresentatives respecting 
the impeachment of William W. Belknap to report a preamble and 



resolution, and I ask for their present consideration. This is a mere 
formalicy as the next step in the orderly progress of the affiedr, ac- 
cording to the precedents. 

The resolution was considered by unanimous consent and agreed to, 
as follows: 

Whereas the Honse of Bepresentatives on the 3d day of March, 1878, by five of 
its members, Messrs. Cltmbb. Bobbiks, Blackburn, Bass, and Danfobd, at the 
bar of the Senate, impeached William W. Belknap, late Secretary of War, of high 
crimes and misdemeanors, and informed the Senate that the Honse of Bepresenw- 
tives will in dne time exhibit particolar articles of imneachment against him and 
make good the same [and likewise demanded that the Senate take order for the ap- 
pearance of the said w illiam W. Belknap to answer the said impeachment : There- 
lore. 

Ordered, That the Senate will, according to its standing roles and orders in such 
cases provided, take proper order thereon, (npon the presentation of articles of 
impeachment,) of which dae notice shall be eiven to the Honse of Bepresentatives. 

Ordered, Tliat the Secretary acquaint the Honse of Bepresentatives herewith. 



Monday, April 3, 1876. 

Mr. Gboboe M. Adams, Clerk of the House of Bepresentatives, ap- 
peared at the bar of the Senate and said : 

Mr. President, I am directed to inform the Senate that the House of 
Bepresentatives has passed the following resolutions : 

ISetolscd. That the articles agreed to by this Honse to be exhibited in the name 
of themselves and of all the i>eople of the United States against William W. Bel- 
knap, late Secretary of War. in maintenance of tbcdr impeachment against him of 
high crimes and misdemeaDors in office be carried to the Senate by tne managers 
appointed to conduct said impeachment. 

Beeolved, That a message be sent to the Senate to inform them that this House 
have appointed Mr. Scott Lobd, of New York; Mr. J. Proctor Knott, of Ken- 
tucky; Mr. William P. Ltndb, of Wisconsin: Mr. John A. McMahon, of Ohio; 
Mr. Gbobob a. Jbnks, of Pennsylvania; Mr. Elbbidob 6. Latham, of New York : 
and Mr. Gbobob F. Hoab, of Massachusetts, managers to oonduct the impeachmeni 
against William W. Belknap, late Secretary of War, and have directed the said 
managers to carry to the Senate the articles agreed upon by this Honse to be ex- 
hibits in maintenance of their impeachment against said William W. BeUm^ 
and tiiat the Clerk of the House do go with said message. 

The PBESIDENT pro tempore. The Secretary will inform the House 
of Bepresentatives that the Senate will receive the maniM^rs for the 
purpose of exhibiting articles of impeachment agreeab^ to notice 
received. 

The Clerk of the House thereupon withdrew. 



Tuesday, Aj^ril 4, 1876. 

The managers of the impeachment on the part of the House of Bep- 
resentatives appeared at the bar (at one o'clock and twenty-five min- 
utes p. m.) and their presence was announced by the Sergeant-at- 
Anns. 

The PBESIDENT t>ro tempore. The managers on the part of the 
House of Bepresentatives are admitted and the Sergeant-at-Arms wiU 
oonduct them to seats provided for them within the bar of the Senate. 

The managers were thereupon escorted by the Sergeant-at-Arms of 
the Senate to the seats assigned to them in the area in front of the 
Chair. 

Mr. Manager LOBD. Mr. President, the managers on the part 
of the House of Bepresentatives are ready to exhibit on the part of 
the House articles of impeachment against William W. Belknap, late 
Secretary of War. 
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The PRESIDENT pro tempore. The Sergeant-at-Arms will make 
proclamation. 

The Sergkant-at-Arm8. Hear ye! hear ye! hear ye! All per- 
sons are commanded to keep silence, on pain of imprisonment, while 
the House of Representatives is exhibiting to the Senate of the United 
States articles of impeachment against William W. Belknap, late 
Secretary of War. 

Mr. Manager LORD rose and read the articles of impeachment, as 
follows: 

ArUdea exhibited by the Hotue of Repreeentaiivee f^ the United Statee cf America in 
thenameeofthemseUfeeandtifattthepeof^o/the United Statee <^ America^ againtd 
WHUam W. Bdknap, late Seeretarp of War, in maintenanee and eupport qf their 
impeachment against him for high ertmee and miedmneanon uphUe in taid office. 

Abuclb L 
That WUliamW. Belknftp, while he was in ofSce aa Secretary of War of the United 
States of America, to wit, on the 8th day of October, 1870, had the power and au- 
thority, under the laws of the United Slate8. as Secretary of War as aforesaid, to 
appoint a person to maintain a trading establishment at Fort Sill, a miUtary poet 
of the United States ; that said Belknap, as Secretary of War as aforesaid, on the 
day and year aforesaid, promised to appoint one Caleb P. Marsh to maintain said 
tradine establishment at said military post ; that thereafter, to wit, on the day and 
year uoresald, the said Caleb P. Marsh and one John S. JSvans entered into an 
agreement in writing substantially aa follows. t4> wit: 

Articles of agreement made and ent ered into this 8th day of October, A. D. 1870« 
by and between John 8. Svans, of Fort Sill, Indian TerritoryJCTnitcd States of 
America, of the first part, and Caleb P. Marsh, of No. 51 West Thirty.flf th 
street, of the city, ooonty, and State of New York, of the second iwrt, witnesseth, 
namely: 

" Whereas the said Caleb P. Marsh has received from General William W. Bel- 
knap, Secretary of War of the United States, the appointment of post-trader at 
Fort Sill aforesaid ; and whereas the name of said John S. Evans is to be filled into 
the commission of appointment of said post-trader at Fort Sill aforesaid, by per- 



mission and at the instance and reonest of said Caleb P. Marsh, and for the pur- 
pose of carrying out the terms of this agreement : and whereas said John S. Evans 
Is to hold said position of post-trader as aforesaid solely as the i^pointee of said 



Caleb P. Marsh, and for the purposes hereinafter stated 

"Now, therefore, said John S. Evans, In consideration of said appointment and 
the snm of $1 to him in hand paid by said Caleb P. Marsh, the receipt of which is 
hereby acknowledged, hereby covenants and agrees to pay to said Caleb P. Marsh 
the sum of #12,000 annually, payable quarterly in advance, in the oit^ of New York 
aforesaid : said sum to be so payable during the first year of this agreement abso- 
lutely ancl under all circumstances, anything hereinafter contained to the contrary 
DOtwithntanding; and thereafter said sum shall be so payable, unless lucreased or 
reduced In amount, in accordance with the subsequent provisions of this agreement 

"In oouaideration of the premises, it is mutually agreed between tne parties 
afore8ai4 as follows, namely : 

"First. This agreement is mode on the basis of seven cavalry companies of the 
United States Army, which are now stationed at Fort Sill aforesaid. 

" Second. If at the end of the first year of this agreement the forces of the United 
States Army stationed at Fort Sill aforesaid shall bo increased or diminished not 
to exceed one hundred men, then this agreement sliall remain in full force and un- 
changed for the next year. If, however, the said forces shall bo increased or dimin- 
ishea beyond the number of one hundred men, then the amount to be paid under 
this agreement by said John S. Evans to said Caleb P. Marsh shall be Increased or 
reduced In acconlance therewith and in proper propoilion thereto. The above rule 
laid down for the continuation of this agreement at the close of the first year thereof 
shall be applied at the close of each succeeding year so long as this agreement shall 
remain in force and eflbct 

"Third. This agreement shall remain In force and eflTect so long as said Caleb P. 
Marsh shall hold or control, directly or indirectly, the (^tpointmeut and position of 
post^trader at Fort Sill aforesaid. 

" Fourth. This agreement shall take efRsct from the date and day the Secretary of 
War aforesaid shaU sign the commission of post-trader at Fort Slli aforesaid, said 
commission to be issued to said John S. Evans at the instance and request of said 
Caleb P. Marsh, and solely for the purpose of carrying out the provisions of this 
agreement. 

"Flftli. Exception is hereby made In regard to the first quarterly payment nnder 
this agreement, it being agreed and understood that the same may be paid at any 
time within the next tiilrty days after the said Secretory of War shall sign the 
aforesaid ot^mmlsslon of post-trader at Fort Sill. 

" Sixth. Said Caleb P. Marsh is at all times, at the request of said John S. Evans, 
to use any proper influence he may have with said Secretary of War for the pro- 
tection of said John 8. Evans while in the discharge of his legitimate duties in the 
conduct of the business as post-trader at Fort Sill aforesaid. 

"Seventh. Said John S. Evans Is to oondnct the said business of post-trader at 
Fort aiU aforesaid solely on his own responsibility and in his own name, It being 
expressly agreed and understood that said Caleb P. Marsh shall assume no liability 
in the premises whatever. 

"Eighth. And It Is expressly understood and agreed that the stipulations and 
covenants aforesaid are to apply to and bind the heirs, executors, and administra- 
tors of the respective parties. 

" In witness whereof the |«rties to these presents have hereunto set j^eir hands 

"tten. 



and seals, the day and year first above writu 



"JOHN S. EVANa (SEAL.] 
"C. P. MABSH. [SBAL.] 



"Signed, sealed, and delivered in presence of— 
^*E. T. Baktlktt." 

That thereafter, to wit, on the tOth day of October, 1870, said Belknap, as Sec- 
retary of War aforesaid, did, at the instance and request of said Marsh, at the city 
of Washington, in the District of Columbia, appoint said John S. Evans to main 
tain said trading establishment at Fort Sill, the military post aforesaid, and m con- 
sideration of said appointment of said Evans, so made by hiro as Secretary of War 
as aforesaid, the said Belknap did, on or about the 9d day of November, 1870, un- 
lawfully and corruptly receive from said Caleb P. Marsh the snm of $1,500, and that 
at divers times thereafter, to wit, on or about the 17th day of January, 1871, and 
at or about the end of each three months during the term of one whole year, the 
said William W. Belknap, while still in office ss^ecretary of War as aforesaid, did 
unlawfully receive from said Caleb P. Marsh like sums of 11,500, In consideration 
of the apitointment of the said John S. Evans by him, the said Belknap, as Secre- 
tary of war as aforesaid, and In consideration of his permitting said Evans to con- 
tinue to maintain the said trading establishment at said military post during that 
time : whereby the said William W. Belknap, who was then Secretary of War as 
aforesaid, was guilty of high Crimes and misdemeanors in office. 
Article IL 

That said William W. Belknap, while he was in office as Secretory of War of the 
Uniteil States of America, did, at theci^of Waahington, In the District of Co- 
lumbia, ou the 4th day of November, 187*3, willfully, corruptly, and unlawfully 
take and receive from one Caleb P. Marsh the sum of 1 1,500, in consideration that 



he would continue to permit one John S. Evans to maintain a trading establishment 
at Fort Sill, a military post of the United States, which said establishment said 
Belknap, as Secretary ot War as aforesaid, was authorized by law to permit to be 
raaintahied at said military post and which the said Evans nod been before that 
time appointed by said Belknap to maintain ; and that said Belknap, as Secretary of 
War as aforesaid, for said consideration, did corruptly permit the sold Evans to 
continue to maintain the said trailing establishment at said militarypost. And so 
the said Belknap was thereby guilty, while he was Secretary of War, of a high 
misdemeanor in his said office. 

Abticlb m. 

That said William W. Belknap was Secretary of War of the United States of 
America before and during the month of October, 1870, and continued in office as 
such Secretary of War until the 9d day of March. 1876; that as Secretary of War 
as aforesaid ssid Belknap had aufhonty, under the laws of the United States, to 
appoint a person to maintain a trading establishment at Fort Sill, a military post 
of the Unite<l States, not in the vicinity of any city or town ; that on the 10th day 
of October, 1870, said Belknap, as Secretary of Waras aforesaid, did, at the city of 
Washington, In the District of Columbia, appoint one John S. Evans to maintain 
said trading establishment at ssid military post; and that said John S. Evans, by 
virtue of said appointment, has siuce, tiU the *J:1 day of March, 1870, maintained a 
trading establishment at said military post, and that said Evans, on the 8th day of 
October, 1870, before he was so appointed to maintain said trading establishment 
as aforesaid, and in order to procure naid apiMlntmentand to bo continued therein, 
agreed with one Caleb P. Marsh that, in consideration that said Belknap would 
appoint him, the said Evans, to maintain said trading establishment at said mili- 
tary post;, at the instance and request of said Marsh, he, the sud Evans, would pay 
to him a larue sum of money, qnarterlv. In advance, from the date of his said- ap- 
pointment by said Belknapl to wit, $1^000 during the year immediately following 
the 10th day of October, lfc70, ond other largo sums of money, ouai-terly, durlne each 
year that he. the said Evans, should be permitted by said Belknap to moinUin said 
trading establishment at said i>o8t ; that said Evans did pay to said Marsh said sum 
of money quarterly during each vear after his said appointm<*nt, until the month of 
December, 1875. when the last of said payments was made ; that said Marsh, upon 
the receipt of each of said payments, pain one-half thereof tohlni, the said Bellixap. 
Yet the said Belknap, well knowing these facts, and having the power to remove 
said Evans from said position at auy time, and to appoint some other person to 
maintain said tra<ling establishments out criminally disregarding his duty as Sec- 
retary of War, and basely prostituting liis high ofnoe to bis lust for private gain, 
did unlawfully and oormpUy continue said Evans in said position and permitThim 
to maintain said establishment at said military post during all of said time, to the 
great Injury and damage of the officers and soldiers of the Army of the United 
States 8tatione<l at said post, as wdl as of emigrants, freighters, and other citizens 
of the United States, against publie policy, and to the great disgrace and detriment 
of the public service. 

Whereby the said William W. Belknan was, as Secretary of War as aforesaid, 
guilty of nigh crimes and misdemeanors In office. 

Article IV. 

That said William W. Belknap, while he was In office and acting as Secretary of 
War of the United States of America, did, on the 10th day of October, 1870. in the 
exercise of the power and authority vested in him as Secretary of War as aforesaid 
by law, appoint one John S. Evans to u ainttun a tradins establishment at Fort Sill, 
a military post of the United States, and he, the said Belknap, did receive, from one 
Caleb P. Marsh, large sums of money for and in consideration of his having so ap- 
pointed said John S. Evans to maintain said trading establishment at said military 
post, and for continuing him therein, whereby ho has been guilty of high crimes 
and misdemeanors in his said office. 

Speeifieatxon 1.— On or about the 9fl day of November. 1870, said William W. Bel- 
knap, while Sccretfikry of War as aforesaid, did receive from Caleb P. Marsh $1,.'M>0, 
in consideration of his having appointed said John S. Evans to maintain a trading 
estnblinhment at Fort Sill aforesaid, and for continuing him therein. 

Specificsiion 2.— On or about the 17th day of January, 1871, the said WiUism W. 
Belknap, while Secretary of War as aforesaid, did receive from said Caleb P. Marsh 
$1,500, m consideration of his having api>oiuted said John S. Evans to maintain a 
trading establislimeot at Fort Sill aforesaid, and for conthmlng him therein. 

iSvecifteation 3.— On or about the 18th day of April, 1871, the said William W. 
BelKnap, while Secretary of Waras aforesaid, did receive from said Caleb P. Marsh 
$1,5'J0, in consideration of his having appointed said John S. Evans to maintain a 
trailing establishment at Fort Sill aforesaid, and continuing him therein. 

Specification 4.— On or about the 25th day of July. 1871. the said William W. 
Belknap, while Secretary of War as aforesaid, did receive from said Caleb P. Marsh 
$l,r)00, in oonsideration of his having appointed said John S. Evans to maintain a 
trading establishment at Fort Sill af oresidd, and continuing him therein. 

Specification 5.— On or about the 10th day of November, 1871, the said William W. 
BelKnap, while Secretary of War as aforesaid, did receive from said Caleb P. Marsh 
$1,500. In consideration of his having appointed said John S. Evans to maintain a 
trading establishment at Fort Sill afon^d, and continuing him therein. 

Svecxfieat'On 6.— On or about the 15th day of January, 1872, the said William W. 
BelKiiap, while Secretary of Waras aforesaid, did receive from said Caleb P. Marsh 
$1,500, m consideration of his liaviug appointed said John S. Evans to maintain a 
trailing establishment at Fort Sill aforesaid, and continuing him therein. 

Spectfication 7.— On or about the 13 h day of June, 187^ the said William W. Bel- 
kuiup, while Secretary of War as aforesaid, did receive from said Caleb P. Marsh 
$1,500, m consideration of his having appointed said John S. Evans to maintain a 
trading establishment at Fort Sill aforesaid, and coutinuint; him therein. 

Spea/Uation 8.— On or about the 22d day of November, 1872, the sold William W. 
Bidknap, wliile Secretary of War as aforesaid, did receive from said Caleb P. Marsh 
$1,500, in consideration of his having appointtnl said John S. Evans to maintain a 
trading establishment at Fort Sill afore-iaid, and continuing him thori'in. 

Specification 9.— On orabout the 28th day of April, 1873. the said William W. Bel- 
knap, while Secretary of War as aforesaid, did receive from said Caleb P. Mar^h 
$1,000, in consideration of his having appointed suid John S. Evans to maintain a 
trading establishment at Fort Sill aforosjiid, and continuing him therein. 

Specification 10.—- On or about the 16th day of June, lb73, the said William W. 
Belknap, while Secretary of War as aforesaid, did receive from said Caleb P. Marsh 
$l,'roo, m consideration of his having appointed sold John S. Evans to maintain a 
trading establishment at Fort Sill aforesaid, and continuing him therein. 

Specification 11.— On or about the 4th flay of November, 1873, the said William 
W. Belknap, while Secretary of War as aforesaid, did recelvp from said Caleb P. 
Marah $1,500, In consideration of his bavine appointed said John S. Evans to main- 
tain a trading establishment at Fort Sill aforesaid, and continuing him therein. 

Specification 12.— On or about the 22d day of January, 1874, the said William W. 
BelKnap, while Secretary of Waras aforesaid, did receive from .said Caleb P. Marsh 
$1,500, in consideration of his having apiKtintod said John S. Evans to maintain a 
trading establishment at Fort Sill aforesaid, and continuint! him thereiu. 

^fcification 13.— On or about the 10th day of April, 1874, the said William W. 
Belknap, while ScMjretary of War as aforesaid, did receive from said Caleb P. Marsh 
$1,500. m oonsideration of his havijii, appointed said John S. Evans to maintain a 
trailing establishment at Fort Sill afort*said, and continuing him therein. 

Spectfication 14.— On or about the 9th day of October, 1874, the said William W. 
Belknap, while Secretary of Waras aforesaid, did roeolve from said Caleb P. Marsh 
$1,500, in consideration of his having appointed said Johu S. Evans to maintain a 
trading establishment at Fort Sill aforesaid, and continuing him therein. 
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Swteifieation 15.— On or about the 24th day of May. 1875, the said William W. 
XelKnap, whUe Secretary of War asaforeeaia, did receive from slid Caleb P. Marsh 
$1,500, m consideration of hin having appointed said John S. Evans to maintain a 
trading establishment at Fort Sill aforesaid, and oontinoin}; him therein. 

Spe^iaUion 16.— On or about tho ITthday of November, 1875, the said William 
'W. Bellcnap, while Secretary of War as aforesaid, did receive from said Caleb P. 
Marsh tl.SOO, in consideration of his havine appointed said John S. Evans to main- 
tain a trading establishment at Fort Sill aforesaid, and contluning him therein. 

Speeifieation 17.— On or about the 15th day of Janonry, 1876, the said William W. 
Belknap, while Secretary of War as aforesaid, did receive from said Caleb P. Marsh 
$750, in consideration of Dis having appointed said John S. Evans to maintain a 
trading establishment at Fort Sill aforesaid, and continuing him therein. 

Abticlb V. 

That one John S. Evans was, on the lOtii day of October, in the year 1870. ap- 
pointed by the said Belknap to maintain a trading establishment at Fort Sill, a 
military post on the frontier, not in the vicinity of any city or town, and said Bel- 
knap did, from that day continuously to the Sd day of March, 1876, permit said 
Evans to maintain the same ; and said Belknap was indutied to make said appoint- 
memt by the influence and request of one Caleo P. Marsh ; and said Ev^ns paid to 
said lumh, in consideration of such influence and request and in consideration 
that he should thereby induce said Belknap to make said appointment, divers larj^e 
sums of money at various times, amounting to about $18,000 a year from the date 
of said appointment to the 25th day of March. 1873, uid to about 16,000 a year there- 
after until the 2d day of March, 1876, all which said Belknap well knew; yet said 
BeUuum did, in consideration that he would permit said Evans to continue to main- 
tadn said trading establishment and in order that said payments might continue 
and be made by said Evans to siUd Marsh as aforesaid, corruptly receive from said 
Marsh, either to his, the said Belknap*s, own use or to be paid over to the wife of 
said B^knap, divers large sums of money at various times, namely: the sum of 
^,500 OD or abitut the 2d day of November, 1870 ; the sum of $1,500 on or about the 
17th day of January, 1871 ; the sum of $1,500 on or about the 18tn day of April, 1871 ; 
the sum of $1,500 on or about the 35th day of July. 1871 ; the sum of $1,500 on or 
about the 10th day of November, 1871 ; tiie sum of $1,500 on or about the 15th day 
of January, 1873 ; the sum of $1,500 on or about the 13th day of June, 1873 ; the sum 
of $1,500 on or about the 32d day of November, 1873 ; tho sum of $1,000 on or about 
the S8th day of April, 1873 ; the sum of $1,700 on or about the 16th day of June. 
1873 ; the sum of $1,500 on or about the 4th day of November, 1873 ; the sum of 
$1 ,500 on or about tho S-M day of January, 1874 ; the sum of $1,500 on or about the 10th 
day of April, 1874 ; the sum of $1,500 on or about the 9th day of October, 1874 : the 
sum of $1,500 on or about the 84th day of May. 1875 ; the sum of $1,500 on or about 
the 17th day of November, \875 ; the sum of $750 on or about the 15th day of Janu- 
ary. 1876 ; all of which acta and doings were while the said Belknap was Secretary 
of War of the United States, as aforesaid, and were a high misdemeanor in said 
office. 

And the House of Representatives by protestation, saving to themselves the lib- 
^y of exhibiting at any time hereafter any further articles of accusation or im- 
peachment against the said William W. Belknap, late Secretary of War of the 
United States, and also of replying to his answers which he shall make unto the 
articles herein preferred a^nst hiiu, and of offering proof to the same and every 
part thereof, and to all ana every other article, accusation, or impeachment which 
Khali be exhibited by them, as the ease shall require, do demand that the said Will- 
iam W. Belknap may be put to answer the high crimes and misdemeanors in oflice 
herein charged against him. and that such proceedings, examinations, trials, and 
Jndgmenta may be thereupon had and given as may be agreeable to law and Justioe. 

The PRESIDENT pro tempore. The Chair informs the managers 
that the Senate will take proper order on the enhjectof the impeach- 
ment, of which dne notice shall he given to the House of Representa- 
tives. 

The managers thereupon withdrew. 

On motion of Mr. EDMUNDS; it was 

Ordered, That the articles of impeachment presented this day by the House of 
Bepreaentativea be printed for the use of the Senate. 



Wednesday, April 5, 1876. 

Mr. EDMUNDS. I wish to ask the attention of the Senate to a 
matter which I, after consultation with as.many Senators as I could 
find, think it necessary to bring to the notice ox the Senate respect- 
ing the matter of the impeachment to-day. The third rule of the 
Senate in regard to impeachments provides that on this day at one 
o'clock — 

The presiding officer shall administer the oath hereinafter provided to the mem* 
hers of the Senate then presrait, and to the other members of the Senate as they 
shall appear, whose duty it shall be to take the same. 

But on examination we are unable to find any statute of the United 
States which authorizes the President of the Senate or the presiding 
officer to administer this oath. It stands upon the rule alone. The 
language of the statute about the authority of the presiding officer 
is that, when Senators appear to take their seats upon an election to 
this body, vae preeidinff officer shall swear them in, and any Senator 
may administer a simimr oath to the Vice-President, the President of 
the Senate, when he appears ; and there the statute stops except in 
respect of witnesses who are by law to be sworn by the President of 
the Senate. 

In this state of difficulty and in the very grave doubt, at least, 
that in the minds of all the gentlemen whom I have been able to con- 
sult there is about this being a constitutional compliance with that 
requirement which obliges us to be under oath, (which, of course, im- 
plies a legal and binding oath,) we have thought it best for this occa- 
sion, until provision can be made hy law, to submit to the Senate a 
proposition that the Chief Justice of the United States be invited to 
attend at one o'clock to-day to administer these oaths, there being no 
question about hiy authority to do so. Therefore, Mr. President, I 
ask unanimous consent that this portion of Rule 3 which I have read, 
respecting the administration of the oath hy the presiding officer, 



shall be suspended for this day; and if that be unanimously agreed 
to, as of course it requires unanimous consent to suspend this rule. I 
shall then offer an order which will accomplish the next step in tne 
matter. 

The PRESIDENT i>ro tempore. The Senate has heard the proposi- 
tion of the Senator from Vermont, that so much of the rule as per- 
tains to the swearing in of the Senators by the presiding officer be 
suspended for to-day. Is there objection f [A pause.] The Chair 
hears none. The order is unanimously made. 

Mr. EDMUNDS. I now offer the following order : 

Ordered. That a committee of two Senators be appointed by the Chair to wait 
upon the Chief Justioe of the United States and invite him to attend in the Senate 
Cnamber at one o'clock p. m. this day to administer to Senators the oath required 
by the Constitution in the matter of tne impeachment of WilUxmi W. Belknap, late 
Secretary of War. 

Mr. INGALLS. Can the Senator from Vermont inform us if the 
authority of the Chief Justice is statutory to administer oaths in cases 
of impeachment f 

Mr. EDMUNDS. No, sir ; not to administer oaths in oases of im- 
peachment ; but there is a general authority given the judges of the 
courts of the United States to administer any oath that it is lawful 
for any person to take, to swear persons upon affidavits, or swear any 
body into office, or administer any other oath in the course of proc€»ed- 
ings, as we understand the law. 

Mr. HAMLIN. I desire to inquire of the Senator from Vermont if 
he knows certainly that it will be within the power of the Chief Jus- 
tice to attend, and if not, I suggest whether it would not be well to 
make his resolution in the alternative, in case the Chief Justice should 
not be able to attend, then some associate justice. 

Mr. EDMUNDS. I think that may bo very well, and I will modify 
the resolution by adding, '^or, in case of his inability to attend, any 
one of the associate justices.'' 

While that correction is being made we propose, as is suggested by 
t^ Senator from Ohio, [Mr. Thurman,] to introduce a bill presently 
to provide for cases of this character, and also to provide, as probably 
we ou^ht, (although that would he a matter for consideration,) an 
authority to the S^retary or the Chief Clerk to administer oaths to 
witnesses, which by statute does not now exist, thouch that has 
usually been practiced : hut it is certainly not autnorizea by law, so 
far as can be discoverea. 

Mr. BOGY. I could not very distinctly hear what the Senator from 
Vermont said ; therefore I am a little at a loss, and would like to 
know the reason why the presiding officer cannot administer the 
oaths required on this occasion. 

Mr. EDMUNDS. The reason I stated was that, as we understand 
it, in order to make an oath a lawful oath, it must be administered 
by some person authorized by law to administer oaths, and there is 
no law that can be discovered which confers that authority, the pres- 
ent law merely conferring it upon the presiding officer in the case of 
the first appearance of Senators when elected. 

Mr. BOGY. The difficulty was that I had not heard the Senator 
from Vermont distinctly. 

Mr. WRIGHT. I ask to have the resolution reported as modified. 

The PRESIDENT iwo tempore. The resolution will be reported. 

The Chief Clerk read as follows : 

Ordered. That a committee of two Senators be appointed by the Chair to wait 
upon the Chief Justice of the United States and invite him to attend in the Senate 
Cnamber at one o'clock p. m. this day, or, in case of his inability to attend, any 
one of the associate juatioes. 

The PRESIDENT pro tempore. The question is on agreeing to the 
resolution. 

The resolution was agreed to. 

The PRESIDENT pro tempore. The Chair appoints the Senator 
from Vermont [Mr. Edmunds] and the Senator from Ohio [Mr. Thur- 
man] as the committee. 

The Chief Justice of the United States, Hon. Morrison R. Waite, 
subsequently entered the Senate Chamber, escorted by Messrs. Ed- 
munds and Thurman, the committee appointed for the purpose. 

The PRESIDENT i>it) tempore. The hour of one o'clock having ar- 
rived, the Senate, according to its rule, will now proceed to the con- 
sideration of the articles of impeachment exhibited by the House of 
Representatives against William W. Belknap, late Secretary of War. 
The Chief Justice will take the seat provided for him at the right of 
the Chair. 

The Chief Justice took a seat by the side of the President j>ro tem- 
pore of tho Senate. 

The PRESIDENT pro tempore. The Senate will give attention 
while the constitutional oath is being administered. 

The Chief Justice administered the oath to the President |>ro tem- 
pore, as follows : 

YoQ do solemnly swear that in all things appertaining to the trial of the impeach- 
ment of William w. Belknap, late Secrdnry of War, now pending, you will do im- 
partial justice according to the Constitution and laws : So help you Qod. 

The PRESIDENT pro tempore. The Secretary will now call the roll 
of Senators alphabetically in groups of six, and Senators as they are 
so called will advance to the desk and take the oath. 

Mr. MORTON. If there be no objection on the part of any Senator, 
I suggest that all the Senators be sworn at once, standing in their 
places. I see no objection to that. It will save time and some trouble. 
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The PRESIDENT pro tempore. la there objection to the propoeition 
of the Senator from Indiana f 

Mr. THURMAN. There may be some donbt about verifying who 
are sworn if we proceed in that way. I think we had better follow 
the precedent heretofore eetablished. 

Mr. MORTON. Very well. 

The Secretary proceeded to call the roll alphabetically, and the 
Chief Jastice administered the oath to Senators Anthony, Bayabd, 
Bogy, Booth, Boutwell, Brucb, Cameron of Pennsylvania, Cam- 
eron of Wisconsin, Clayton, Cockrell, Cooper, Cragin, Davis, 
Dawes, Dorsey, Eaton, Edmunds, Frelinghuy8en,Gordon,Hamil- 
ton,Hamlin,Harvey,Hitchcock,Ingall8, Jones of Florida, Kelly, 
Eernan, Key, Logan, McCrebry, McDonald, McMillan, Maxey, 
Merrimon, Mitchell, Morrill of Vermont, Morton, Norwood, 
Oglesby, Paddock, Randolph, Sargent, Saulsbur y, Su aron,Shbr- 
MAN, Spencer, Stevenson, Thurman, Wallace, West, Whyte, 
Windom, Withers, and Wright. 

The PRESIDENT pro tempore. The absentees on the call will now 
be called, so that in case tney have entered the Chamber since the 
oath has been administered they may come forward. 

The Chief Clerk called the names of the absentees, as follows: 
Messrs. Alcorn, Allison, BuRNsroE, C aperton, Christiancy, Conk- 
UNG, Conover, Dennis, English, Goldthwaite, Howe, Johnston, 
Jones of Nevada, Morrill of Maine, Patterson, Ransom, Robert- 
son, and Wadleioh. 

The Chief Jnstice thereupon withdrew from the Senate Chamber, 
escorted by Messrs. Edmunds and Thurman. 

Mr. FRELINGHUYSEN. Mr. President, I oflfer the following order, 
and ask for its present consideration ; 

Ordered, That the Seoretmy notify the House of BepresentatlveB that the Senate 
is now organized for the trial of lurticles of impeaehment against WUiiam W. Bel- 
knap, late Secretary of War, and is ready to receive the managers on the part of the 
House at its bar. 

The order was agreed to. 

At one o'clock and forty minntes p. m. the managers of the im- 
peachment on the part of the House of Representatives appeared at 
the bar and their presence was announced by the Sergeant-at-Arms. 

The PRESIDENT pro tempore. The Sergeant-at-Arms will conduct 
thtt managers to the seats provided for them within the bar of the 
Senate. 

The managers were conducted to the seats assigned them within 
the space in front of the Secretary's desk. 

The PRESIDENT pro tempore. Gentlemen managers, the Senate is 
now organized for the trial of the impeachment of William W. Bel- 
knap, late Secretary of War. 

Mir. Manager LORD rose and said : Mr. President, we pray for the 
issuing of process against William W. Belknap, late Secretary of War, 
on the articles hitherto presented. 

Mr. EDMUNDS. Mr. President, I offer the following order : 

Ordered^ That a summons be issued, as required by the rules of procedure and 
practice in the Senate when sittin*; for the trial of impoAchment, to William W. 
Helknap, returnable on Monday, the 17th day of tho present month, at one o'clock 
in ihe utemoon. 

The PRESIDENT pro tempore put the question on the proposed 
order, and it was agreed to. 

Mr. Manager LORD. That is satisfactory to the managers. 

The managers thereupon withdrew. 

Mr. STEVENSON. If there is no further business I move that the 
court a^oum. 

Mr. EDMUNDS. I do not think that is precisely the proper motion 
to make under the rules. I think we ought to adjourn until the day 
at which the summons is returnable ; and therefore 

Mr. STEVENSON. I should like to ask the Senator from Vermont 
whether the counsel of General Belknap are satisfied with the period 
of time fixed for his appearance f 

Mr. EDMUNDS. I do not understand the Senator. 

Mr. STEVENSON. I desire to know whether there has been any 
conference with General Belknap's counsel to learn whether the period 
fixed for his appearance is ample enoujyrh to meet with their wisnes. 

Mr. EDMUNDS. I am not authorized to speak for anybody but 
myself. Speaking for myself, I say, as a Senator sitting on this trial 
and as a jud^, tnat I have not had and do not expect to have any 
conference with the counsel of General Belknap : out I have pro- 
posed this period of time as a reasonable and suitaole one. Of course, 
when he appears, if he needs further time he will apply for it. 

Mr. STE VENSON. Mr. President, I did not suppose there was any 
impropriety in the question, nor did I suppose that there was any- 
thing that could be implied by the question : but certainly a good 
deal of time mav be saved to the Senate, and I see no impropriety in 
the managers, if they think proper, before the time is fixed, having 
a friendly interview with the counsel of General Belknap as to what 
would be a proper time. If we adjourn now until Monday week, and 
then ten days more should be asked, we shall lose that much time, 
which it seems to me might be avoided by some conference with the 
counsel of General Bel£iap. That was the only reason I made the 
suggestion. 

Su*. EDMUNDS. I am sure the Senator ought not to have under- 
Btood me as intending to reflect on the propriety of his question, but 
only as stating my own view of what it would be proper for me to 



do under the circumstances. I move that the Senate sitting for this 
trial adjourn until the 17th instant. 

Mr. BOGY. Before the motion to adjourn is put I should like to 
make an inquiry ; and I call the attention of the Senator from Ver- 
mont to what I am about to state. I see by the twenty-fourth rule 
that the summons has to be returned to the Senate or to the court at 
twelve o'clock and thirty minutes p. m.; and this order speaks of one 
o'clock. 

The PRESIDENT pro Umpore. The motion to adjourn does not fix 
the time. 

Mr. EDMUNDS. The Senator has turned to a form, and that form 
happens to say twelve o'clock and thirty minutes, but the Senate has 
ordered, changing that form which I thought it was convenient to do, 
and as it was merely a form I did not suppose it was necessary to make 
a separate motion on that subject to make the form say ''one o'clock," 
in order that the necessary preliminaries from half-pa^t twelve, usual 
on such occasions, might take place beforehand. 

Mr. BOGY. That may be ; I speak on this subject with very great 
modesty, for I really know nothing about it ; but, nevertheless, the 
forms being given in the rules, I am of the opinion that they are a part 
of the rules, and unless a very good reason can be given why the 
forms should be departed from, it may be that the very first step we 
take in this proceeding may possibly be wrong. The form is given in 
a ioint rule, audi t would b» a very easy thing to conform to that form 
which appears to be a part of that joint rule as adopted for this spe- 
cific purpose. 

Mr. EDMUNDS. It is not a joint rule, but a rule of the Senate. It 
is a form of tho Senate rather than a rule. 

Mr. BOGY. It is a Senate rule, nevertheless ; and why not con- 
form to the rule f 

Mr. EDMUNDS. It would have been very well to have made that 
suggestion before the order of the Senate had been adopted fixing the 
hour of one o'clock as the moment at which this accused person should 
appear. But if the Senate has adopted an order which is contrary to 
a form which it had previously adopted, I take it that the adoption 
of this order must, for the time being, override the form of the writ 
of summons fixing a different hour. 

Mr. BOGY. I would suggest to the Senator is it not a rule f The 
form makes it a rule. Is it not so f 

Mr. EDMUNDS. Suppose that to be so, if the Senate, without ob- 
jection, orders that a particular moment named in the rule shall be 
for a particular occasion changed to another moment, I take it that 
order making the change would be binding nevertheless. Certainly 
the Senate, in the presence of the managers, has ordered that this 
summons shall issue for this person to appear on the 17th instant, at 
the hour of one o'clock in the afternoon, which is, to be sure, a half 
hour later than the form of the summons names. So the present 
order of the Senate is that the summons go in that way; and until 
that order is reversed, I take it, it will bind the President of the 
Senate and the executive officers to follow it. 

The PRESIDENT pro tempore. The Senator from Vermont moves 
that the Senate sitting for the trial of the impeachment adjourn un- 
til the 17th instant. 

Mr. BOGY. The suggestion I have made has not been disposed of. 
Perhaps there is nothing that the court can dispose of. Nevertheless 
it does seem to me that the form is a rule, a rule prescribed by the 
Senate for the government of the Senate when it sits as a court. This 
body in its capacity of a court has changed that rule. It may be al- 
together proper ; I am not clear that it is proper. If there could be 
any way by which we could retrace our steps and conform to what 
appears to me to be a rule, because it is a form prescribed by the Sen- 
ate as a Senate for the government of this court as a court of impeach- 
ment, and which we as a court perhaps cannot well change, it is a 
subject worthy of being considered, and I suggest that the matter be 
more thoroughly investigated. 

Mr. E DMUNDS. Mr. President, I think it right to say to my friend 
from Missouri that so far from our inability to change the forms of 

Srocedure sitting as a court, as the expression is, when the late Chief 
usticeof the United States appeared, these rules having been adopted 
by the Senate before he did appear to preside at the trial of Mr. 
Johnson, the President of the United States, he thought, and sub- 
mitted to the Senate that it ought to adopt these rules while we were 
sitting as a court, inasmuch as its composition was such that a new 
element was introduced into it on that occasion. And accordingly 
the Senate sitting as a court, or sitting for the trial of the impeach- 
ment, which is the same thing, adopted over again these rules as part 
of its orders. So I think there can be no question, judging from the 
previous consideration given to the subject, that it is perfectly com- 
petent for us to change or to modify these forms by any order that 
we choose to make sitting as a court. That was the general opinion 
at that time. Although u) was thought by many Senators that it was 
quite nnnecessarv to iMlopt them over again merely because the Chief 
Justice, a new element, had come in, yet everybody agreed that it 
was competent to do it; and, out of respect to his wishes, it was doue. 
Mr. SHERMAN. If I understand it, the Senate have only fixed one 
o'clock as the hour for tho return of the process. It seems to me we 
ought to adjourn until half past twelve o'clock, with a view to mak- 
ing the necessary pre iminaries before that. 

Mr. EDMUNDS. Certainly, that is the time the rule provides we 
shall meet. 
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Mr. SHERMAN. I do not see that there is any difficulty. The 
Bnmmons calls on General Belknap to appear at one o'clock. That is 
not at all inconsistent with the rule ; but the court is to convene at 
half imst twelve o'clock for the purpose of making preliminary or- 
ders and arrangements. The action of the Senate thus far is in per- 
fect harmony with the rules. 

Mr. BATARD. All that I have to guide my mind is the rules of 

the Senate on the subject. Looking at them, it seems to me that the 

suggestion of the Senator from Missouri is entitled to a great deal of 

consideration. Rule 7 provides that — 

The presiding officer of the Senate shall direct all neoenarr preparations in the 
. ^. . 3 ..^ .^,_ _ jjflj^j^j. Qj^ 41,^ ^rial shall direct all the forms of 



Senate Chamber, and the . 

proceedings wlille the Senate are sitting for the purpose of trying an impeachment, 

and all forms daring the trial not otherwise specially provided me. 

There is in the twenty-fourth rule a special provision, according to 
my understanding, of the form of the summons to be served upon the 
party impeached, and that form requires the impeached party — 

To be and appear before the Senate of the ITnited States of America, at their 

Chamber in the dty of Washington, on tlie day of , at twelve o'clock and 

thirty minates after noon, then and there to answer to tlie said articles of impeach- 
ment, &o. 

By Rule 9 it is provided that — 

At twelve o'clock and thirty minates after noon of the dav appointed for the re- 
tarn of the summoDs acainst the person impeached, the logislauve and oKecative 
bnsiness of the Senate snail be suspended, and the Secretary of the Senate shall ad- 
nainister an oath to the returning officer in the form following. 

Then follows the form prescribed for the returning officer. The 
tenth rule provides that — 

The person impeached shall then be called to appear and answer the articles of 
impeachment against him. If he appear, or any person for him, the appearance 
shall be recorded, stating partioolarly if by himself, or by agent or attorney, nam- 
ing the person appearing, and the capacity in which he appears. 

It seems to me, with all due respect for the superior experience of 
those who have heretofore sat in business of this kind, that the lan- 
guage of the rules is directory, and I cannot imagine any inconven- 
ience or ill to follow from our following their language with precis- 
ion. If the Senate has, from inadvertence or from any other cause, 
fixed a time for the appearance contrary to that prescribed by the 
form contained in Rule 24, it seems to me that it is erring upon the 
Bide of caution if it follows the rule bv amending the order lately 
made. I see no possible objection to the amendment of the order, 
and if it be fixed at twelve o'clock and thirty minutes of the after- 
noon of the day named for the return of the writ, then it will be in 
precise accortlance with the form prescribed in Rule 24 and also in 
accordance with Rules 9 and 10, which fix the time of the return of 
that writ for the swearing of the officer as to the true service of the 
process and of the appearance of the party, either in person or by 
attorney. I think it is Just possible that there might be a technical 
objection made to the hour and minute of the return of this service. 
It may not be one of substance; but even if of form, if it be neces- 
sary for the Senate then to pass upon it, certainly the necessity fof 
passing upon it can be saved by an amendment of the order of the 
Senate as made just now. 

Therefore I trust there will be a reconsideration of that order for 
the purpose of having an order made in accordance with the twenty- 
fourth rule. No harm can come, but much difficulty may be saved. 

Mr. WHYTE. Mr. President, I should like to ask the President of 
the Senate whether it is not proper for us in the first instance, as a 
court, to adopt the rules of procedure by the Senate in cases of im- 
peachment f It was the opinion of the Chief Justice in the trial 
which last took place in this Hall that while the Senate might as a 
Senate in its legislative capacity adopt certain rules in regard to im- 
peachment, it was necessary for the Senate when sitting as a court 
of impeachment to adopt those rules as such court. Therefore I sug- 
gest to the Chair whether it is not proper for us in this instance to 
adopt the rules before we discuss any questions arising under those 
rules f 

Mr. EDMUNDS. I insist upon the motion I made, that the Senate, 
sitting for the trial of this impeachment, stand acyourned until the 
17th instant at half past twelve o*clock. 

Mr. BOGY. Before that motion is put I hope that this matter may 
be further considered. I intend to present a motion that the order 
which has been made, for the return of service at one o'clock, be 
amended so as to make the return at half past twelve. 

Mr. EDMUNDS. That cannot be properly done without the pres- 
ence of the managers. 

Mr. BOGY. Why is it not proper t 

Mr. EDMUNDS. And there is not the slightest need of it. 

Mr. BOGY. I can see no reason for the Senator's suggestion. Any 
order made by a court can be changed by the court on a proper case 
being made out. I desire to present the question to this body in a 
proper way. The very limited discussion which has taken place upon 
the subject has tended to confirm me in the belief that we are depart- 
ing, in the very first step we take, from the rules prescribed for our 
guidance. If the motion of the Senator from Vermont be insisted 
upon, I hope it will not be carried, so that I may make a motion to 
amend the order which has been made. 

The PRESIDENT pro tempore. The question is on the motion of 
the Senator from Vermont, that the Senate sitting for the trial of the 
impeachment adjourn until the 17th instant at half past twelve 
o'clock. 



Mr. BOGY. The motion I would make of course cannot be enter- 
tained if that motion is carried. 

Mr. EDMUNDS. That is so. 

Mr. BOGY. I am extremely sorry that at the very first step the 
Senator from Vermont should be rather disposed to cut short and bo 
curt about this thing. I desire no offense to him and do not questiou 
anything he may have done. I am inclined to think we have com- 
mitted.an error; and the views expressed by the Senator from Dela- 
ware confirm me in that opinion. To dispose of this thing in that 
manner, I think, is not treating the subject or those persons that do 
not agree with the Senator witn much courtesy. 

Mr. EDMUNDS. I ask unanimous consent to make an observation, 
as all this debate is out of order. 

The PRESIDENT pro ttimpore. The Chair will state that as differ- 
ent Senators were speaking he supposed it was done by unanimous 
consent. The rule is explicit that there shall be no debate. 

Bir. EDMUNDS. I ask unnanimous consent to make a statement. 

TheFHESIDEKT pro tempore. Is there objection f The Chair hears 
none. 

Mr. EDMUNDS. I wish to state to my honorable friend from Mis- 
souri that I have not intended to be either curt or short ; but after the 
subject has, by unanimous consent, been considered upon both sides 
of the views it struck me that the simplest way of testing the sense 
of the Senate upon this question of half past twelve or one o'clock 
would be to make this motion. If a minority of this bod^ are of 
opinion that we have exceeded our jurisdiction in making this order 
returnable at one o'clock instead of half past twelve, of course it will 
be their bounden duty to refuse to adjourn and to send for the man- 
agers and have the order amended ; but if they are of opinion that 
this court can change one of its i!orms by making an order inconsist- 
ent with it as to an hour, without violating the Constitution of the 
United States, then I take it the Senate will bo willing to adjourn 
until that time. Making this explanation to my friend, lest he may 
have misunderstood the spirit in which I made the motion, I take my 
seat. 

Mr. BOGY. I shall feel compelled under the circumstances to call 
for the yeas and nays upon the question, a thing which I have never 
done in this body before. I think we are starting wrong in this thing, 
and therefore I call for the yeas and nays on the motion of adjourn- 
ment. 

The yeas and nays were ordered. 

The PRESIDENT pro temwn-e. The Secretary will call the roll of 
Senators who have been duly sworn. 

The Chief Clerk called the roll, as directed ; and the result waa 
announced — yeas 38, nays 10 ; as follows : 

YEAS— Messrs. Anthony, Booth, Bontwell, Brace, Cameron of Pennsylvania, 
Cameron of Wisconsin, Clayton, Cockrell, Dawes, Dorsey, Edmonds, Frelingbuysen, 
Gordon, Hamilton, Hamlin, Hitchcock, Jones of Florida, Kelly, Kornan, Key, Lo- 
gan, MoCreery, McDonald, McMillan, Mazey, Merrimon, Mitchell, Morrill ol^ Ver- 
mont^ Morton, Ogleshy, Paiddook, Sargent, Sherman, Spencer, Wallace, West, Win« 
dom, and Wright— 38. 

NAYS— Messrs. Bayard, Bogy, Cooper, Davis, Eaton, Norwood, Bandolph, Sanls- 
hurv, Whyte, and Withera— 10. 

NOT VOTING— Messrs. Cragin, Ferry, Harvey, IngaUs, Sharon, Stevenson, and 
Thnrman- 7. 

The PRESIDENT pro tempore. The Senate sitting for the trial of 
the impeachment stands adjourned until the 17th instant, at twelve 
o'clock and thirty minutes p. m. 



Monday, April 17, 1876. 

The Chief Justice of the United States entered the Senate Cham- 
her, escorted hy Messrs. Edmunds and Thurman, the committee ap- 
pointed for the purpose. 

The PRESIDENT pro tempore. The hour of twelve o'clock and 
thirty minutes having arrived, in pursuance of rule the legislative 
and executive husiness of the Senate will he suspended and the Senate 
will proceed to the consideration of the articles of impeachment ex- 
hibited hy the House of Representatives against William W. Belknap, 
late Secretary of War. 

The Chief Justice took a seat by the side of the President jpro tem- 
pore of the Senate. 

The PRESIDENT pro tempore. The Sergeant-at-Arms will make 
the opening proclamation. 

TheSERGKANT-AT-ARM8. Hear ye! Hear ye! Hear ye! All per- 
sons are commanded to keep silence on pain of imprisonment while 
the Senate of the United States is sitting for the trial of the articles 
of impeachment exhibited by the House of Representatives against 
William W. Belknap, late Secretary of War. 

The PRESIDENT pro tempore. The Secretary will now call the 
names of those Senators who have not been sworn, and such Senators 
as they are called will advance to the desk and take the oath. 

The Secretary proceeded to call the names of the Senators who had 
not been heretofore sworn ; and the Chief Justice administere^l the 
oath to Senators Allison, Burnside, Capertox, Christiancy, Conh^ 
LING, CoNOVER, Dennis, Coldthwaite, Howb, Jones of Nev^a« 
Morrill of Maine, Ransom, and Robertson. 
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On motion of Mr. EDMUNDS, it was ^ 

Ordered, That the Secretarv infonn the Iloase of Representatives that the Sen- 
ate is io its Chamber and ready to proceed with the trial of the impeachment of 
William W. Belknap, and that seats are provided for the accommodation of the 
members. 

The PRESIDENT j>ro tempwe, the Secretary will invite the Houae 
accordinglv. 

At one oxlock p. m. William W. Belknap entered the Senate.Chftm- 
ber, accompanied by his counsel, Hon. Jei*emiah S. Black, Hon. Mont- 
gomery Blair, and Hon. M. H. Carpenter, who were conducted to the 
seats assigned them in the space in front of the Secretary's desk on 
the right of the Chair. 

'At one o'clock and two minutes p. m. the Sergeant-at-Arms an- 
nounced the managers on the part of the House of Representatives. 

The PRESIDENT pro tempore. The managers will be admitted and 
conducted to seats provided for them within the bar of the Senate. 

The managers were conducted to seats provided in the space in 
front of the Secret-ary's desk on the left of the Chair, namely: Hon. 
Scott Lord, of New York ; Hon. J. Proctor Knott, of Kentucky ; 
Hon. William P. Lynde, of Wisconsin ; Hon. J. A. McMahon. of 
Ohio ; Hon. O. A. Jbnks, of Pennsylvania : Hon. E. G. Lapham, of 
Now York ; and Hon. George F. Hoar, of Massachusetts. 

Mr. Manager LORD. Mr. President, in accordance with the invi- 
tation extended, the House of Representatives has resolved itself into 
a Committee of the Whole and will attend upon this sitting of this 
court on being waited upon by the Sergeant-at-Arms. 

The PRESIDENT pro tempore. The Serjeant-at-Arms will wait 
upon the House of Representatives and invite them to the Chamber 
of the Senate. 

At one o'clock and five minutes p. m. the Sergeant-at-Arms announced 
the presence of the members of the House of Representatives, who 
entered the Senate Chamber preceded by the chairman of the Com- 
mittee of the Whole House, (Mr. Samuel J. Raiidall, of Pennsylva- 
nia,) into which that body had resolved itself to witness the trial, 
who was accompanied by the Speaker and Clerk of the House. 

The PRESIDENT pro tempore. The Secretary will now read the 
minutes of the sitting on Wednesday, the 5th instant. 

The Secretary read the Journal of proceedings of the Senate sitting 
for trial of the impeachment of Wednesday, April 5, 1876. 

The PRESIDENT pro tempore. The Secretary will now read the re- 
turn of the Sergcant-at-Arms to the summons directed to be served. 

The Secretary read the following return appended to' the writ of 
summons : 

Tbe foregoing -vrrit of snmmons addressed to Willlum W. Belknap and the fore- 
going precent addressed to me were duly sei ved upon the said William W. Bel- 
knap by delivering to and leaving with him true and attested copies of the same 
at No. 9023 O street, Washington City, the residence of the said William W. Bel- 
knap, on Thorsday the 6th day of April, 1876, at six o'clock and forty minutes in 
the afternoon of that day. 

JOHN R. FRENCH, 
SergeantrOt-Arms of the Senate of the XTnUed Statee. 

The PRESIDENT pro tempore. The Chair understands that Rule 
9 will be suspended for reasons already stated, and the Chief Justice 
will now administer the oath to the officer attesting the truth of this 
return. 

The Chief Justice administered the following oath to the Sergeant- 
at-Arms: 

I, John B. French, do solemnly swear that the return made hy me upon the proc. 
ess issued on the 6th day of April, by the Senate of the United States, against W 
W. Belknap, is truly made, and that I have performed such service as therein de. 
scribed: SohelpmeOod. 

The PRESIDENT pro tempore. The committee will please escort the 
Chief Justice to the Supreme Court room. 

The Chief Justice retired, escorted by the committee, Mr. Edmunds 
and Mr. Thurman. 

The PRESIDENT pro tempore. The Sergeant-at-Arms will now call 
William W. Belknap, the respondent, to appear and answer the charges 
of impeachment brought against him. 

The Sergbant-at-Arms. William W. Belknap, William W. Bel- 
knap, appearand answer the articles of impeachment exhibited against 
you by the House of Representatiyes. 

Mr. CARPENTER. Mr. President, William W. Belknap, a private 
citizen of the United States and of the State of Iowa, in obedience to 
the snmmons of the Senate sitting as a court of impeachment to try 
the articles presented against him by the House of Representatiyes of 
the United States, appears at the bar of the Senate sitting as a court 
of impeachment and mterposes the following plea; which I will ask 
the Secretary to read and request that it may be filed. 

The Secretary read as foUows : 

In the Senate of the United States sitting as a court of impeachment 
Thb United States of Ambbica ) Upon artictes of impeachment of the Honse of 
„ w. V Representatives of the United States of 

WnuAM W. Bblknap. ) America, of high crimes and misdemeanors. 

And the Mid William W. Belknap, named in the said articles of impeachment, 
comes here before the honorable the Senate of the United States sitting as a court 
of impeaohment» in his own proper person, nnd says that this honorable court ought 
not to have or take further C4>gnizance of the said articles of impeachment exhib- 
ited and presented against him by the House of Representatives of the Unit4Ml 
States, because, he says, that before and at the time when the said House of Rep- 
resentatives ordered and dirccteil that ho, the said Belknap, should be impeached 
at the bar of the Senate, and at the time wheu the said articles of impeachment 
were exhibited and presented against him, the said Belknap, bv the said HouBe of 
Representatives, he, the said Belknap, was not, nor hath ho since been, nor is he 



now an officer of the United States ; but at the said times was, ever since hath been, 
and now is a private citizen of the TJnited States and of the State of Iowa ; and this 
hC; the said Belknap, is ready to verify ; wherefore he prays judgment whether 
this court can or will take further oognizanoe of the said articles oi impeachment. 

WM. W. BELKNAP. 
Ukttbd States of Ambbica, 

Dietriet qf Ooltmibia, et: 
William W Belknap, being first duly sworn on oath, says that the foregoing plea 
by him subscribed is true in substance and fskot. 

WM. W. BBLKNAP. 
Subscribed and sworn to before me this nth day of April, 1876. 

^AVID DAVIS. 
Aeeoeiate Justiee of the Supreme Cknwt of the United Statee. 

Hir, CARPENTER. Mr. President, Judge Jeremiah S. Black, Hon. 
Montgomery Blair, and myself also appear as counsel for Mr. Belknap* 

The PRESIDENT pro tempore. The Secretary will note the appear- 
ance of the respondent and the presence of the counsel named. 

Mr. Manager LORD. Mr. President, the managers pray a copy of 
the plea that has been filed, and the House of KepresentAtives ask 
time to consider what replication to make to the plea of William W. 
Belknap, late Secretary of War, to the jurisdiction of this Senate sit- 
ting as a court of impeachment. 

The PRESIDENT pro tempore. There is no objection, I believe, to 
the filing of the plea of the respondent. The Chair hears no objec- 
tion; it will be med. The managers will please reduce their motion 
to writing. 

Mr. Manager LORD. We will do so. 

The PRESIDENT pro tempore. The Cliair will state to the officers 
and members of the House of RepresentAtives, that if it is to their 
convenience to withdraw at any time, they are at liberty to do so. 

The Honse of Representatives then withdrew. 

Mr. Manager LORD. Mr. President, I have sent to the Secretary 
the request of the managers. 

The PRESIDENT pro tempore. The managers submit a motion, 
which will be read. 

The Chief Clerk read as follows : 

The managers on the part of the House of Bepresentatives request a copy of the 

Slea filed by W. W. Bellm^, late Secretary of war, and the House of Eepresenta- 
Lves desire time until Wednesday, the L9th instant at one o'clock, to consider what 
replication to make to the plea of the said W. W. Belknap, late Secretuy of War. 

The PRESIDENT pro tempore. Senators, yon have heard the mo- 
tion of the managers. Those who concur will say ay ; those who non- 
concur will say no, [putting the question.] The ayes have it; the 
Senate so orders. 

The Chair wiU ask the gentlemen counsel for the respondent if they 
will be ready to proceed at the time named in the motion submitted 
by the managersf 

Mr. CARPENTER. That will depend entirely upon what the man- 
agers do. We cannot anticipate. If they do what we suppose they 
will do, we shall be ready, it not, we shall have to consider what 
we will do next. 

The PRESIDENT j^ro tempore. Have the managers on the part of 
the Honse of Representatives anything further to propose f 

Mr. Manager LORD. We have nothing further to propose at this 
time. With the leave of the Senate we beg permission to retire. 

The PRESIDENT pro tempore. Leave is granted. Have counsel 
for the respondent anything further to propose t 

Mr. CARPENTER. Nothing, Mr. President. 

The managers and counsel thereupon withdrew. 

The PRESIDENT pro tempore, Wliat is the pleasure of the Senate f 

Mr. EDMUNDS. I move that the Senate sitting for the trial of the 
impeachment adjourn imtil Wednesday next, at half past twelve 
o'clock. 

The motion was agreed to ; and the Senate sitting for the trial of the 
impeachment adjourned to Wednesday, the 19th instant, at twelve 
o'clock and thirty minutes p. m. 



Wednesday, April 19, 1876. 

The PRESIDENT pro tempore. The hour of twelve o'clock and 
thirty minutes having arrived, according to the rules tbe legislative 
and executive business of the Senate will be suspended, and the Sen- 
ate will proceed to the consideration of the articles of impeachment 
exhibited by the House of Representatives against William W. Bel- 
knap, late Secretary of War. The Sergeant-at-Arms will open the 
session by proclamation. 

The Sergeant-at-Arms. Hear ye! fiearye! Hear ye! All per- 
sons are commanded to keep silence while the Senate of the United 
States is sitting for the trial of the articles of impeachment exhibited 
by the House of Representatives against William W. Belknap, late 
Secretary of War. 

The respondent appeared with his cooiisol, Messrs. Black, Blair, and 
Carpenter. 

The PRESIDENT jwo tempore. The Chair observes that tbe man- 
agers are not present. If tnere be no objection, the Secretary will 
Inform the managers, before the minutes are reafl, that the Senate is 
ready for the trial; pending which, if there be no objection, the Sec- 
retary will call the roll of Senators who were heretofore absent juid 
have not been sworn. 
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The Chief Clerk proceeded to call the names of the Senators who 
have not been heretofore sworn ; and the President ptv tempore ad- 
ministered the oath to Senators English and Patterson, a law having 
been passed providing for the administration of oaths by the presiding 
officer of the Senate. 

At twelve o'clock and forty-five minutes p. m., Mr. O. M. Adams, 
Clerk of the Hoose of Representatives, appeared below the bar and 
delivered the following message : 

Mr. President, I am directed by the House of Representatives to in- 
form fche Senate that the House of Representatives have adopted a 
replication to the plea of William W. Belknap, late Secretarv of War, 
to the articles of impeachment exhibited against him, and that the 
same will be presented to the Senate by the managers on the part of 
the blouse. 

The PRESIDENT pro tempore. The Senate is now ready to receive 
the managers. 

At twelve o*clock and fifty-two minutes p. m. the Sergeant-at-Arms 
announced the managers of the impeachment on the part of the House 
of Representatives. 

The PRESIDENT pro tempore. The Sergeant-at-Arms will conduct 
the managers to the seats prepared for them within the bar of the 
Senate. 

The managers (with the exception of Mr. Knott, who was not pres- 
ent) were conducted to the seats assigned them. 

The PRESIDENT pro tempore. The Secretary will now read the 
minutes of the last day's proceedings. 

The Secretary read the Journal of the proceedings of the Senate sit- 
ting for the trial of the impeachment of William W. Belknap, of Mon- 
day. April 17. 

The PRESIDENT jpro tempore. The message received from the 
House of Representatives will be read. 

The Secretary read as follows : 

C0NORB86 OP TBB XJnitbd States, 
In thb Houbb of Rbpessbmtativbs, 

A^rU 19, 1S76. 

Betolved^ That a mewage be sent to the Senate by the Clerk of the Honae, inform' 
ing the Senate that the uonae of RepresentatiTee has adopted a replication to the 
plea of William W. Belknap, late Secretary of War, to the articles of impeachment 
exhibited against him, and that the same will be presented to the Senate by the 
managers on Uie part of the Hoose. 

Attest: 

* GEO. M. ADAMS. OUrk. 

The PRESIDENT pro tempore. Gentlemen managers, in accordance 
with the order of the Senate fixing the hour of one o'clock as the time 
at which it will hear you. the Senate is now ready to hear you. 

Mr. Manager LORD. Mr. President, tbe House of Representatives 
having adopted a replication to the plea of William W . Belknap to 
the jurisdiction of this court, as advised by the resolution lust read, 
the managers are instructed to present the replication to the Senate 
sitting as a court of impeachment, and to request that the same may 
be reiM by the Secretary and filed among the Senate's papers. 

The PRESIDENT pro tempore. The replication will be read by the 
Secretary. 

The Secretary read as follows : 

In the Senate of the United States sitting as a court of, impeachment. 
Thb TJkitbd Statis or Ambbica ) 

WnxiAM W. Bblknap. ) 
The replication of the House of RepresentatiTes of the United Stages in their own 

behalf, and also in the name of the people of the United States, to the plea of 

William W. Belknap to the articles of impeachment exhibited by them to the 

Senate against the said William W. Belknap. 

The House of Kepresentatires of the United States, prosecuting, on behalf of 
themselvee and the people of the United States, the artadcs of impeachment ex- 
hibited by them to the Senate of the United States against said William W. 
Belknap, reply to the plea of said William W. Belknap, and say that the matters 
alleged in the said plea are not sufficient lo exempt the saia William W. Bel- 
knap from answering the said articles of impeachmeuL because they say that at the 
time all the acts charged in said articles of impeachment were done and com- 
mitted, and thence continuously done, to the Sd day of March, A. D. 1876, the said 
William W. Belknap was Secretary of War of the United States, as in said articles 
of impeachment averred, and, therefore, that by the Constitution of the United 
States the House of Bepresentatives had power to prefer tbe articles of impeach' 
mont^ and the Senate have full and the sole power to try the same. Wherefore, 
they demand that the plea aforesaid of the said William W. Belknap be not 
allowed, but that the said William W. Belknap be required to answer the said 
articles of impeachment. 

The House of Bepresentatives of the United States, so prosecuting in behalf of 
themselves and the people of the United States the said articles of impeachment 
exhibited by them to the Senate of the United States against tbe said William W. 
Belknap, for a second and further replication to the plea of the said William W. 
Belknap^y that the matters alleged in the said plea are not sufficient to exempt 
the said William W. Belknap from answering the said articles of impeachment, be- 
cause they say that at the time of the commission by the said William W. Belknap 
of the acts and matters set forth in the said articles of impeachment he, said Will- 
iam W. Belknap, was an officer of the United States, as lUleged in the said articles 
of impeachment ; and they say that the said William W. ^Iknap, after the com- 
mission of each one of toe acts alleged in the said articles, was and continued 
to be such officer, as alleged in said articles, until and including the 9d day of 
March, A. D. 1876. and until the House of Representatives, by its proper commit- 
tee, had completed its investigation of his official conduct as such officer in regard 
to the matters and things set forth as official misconduct in tbe said articles, and 
the said committee was considering the report it should make to the House of Rep- 
resentatives upon the same, the said Belknap being at the time aware of such in- 
Testigation and of the evidence taken and of such proposed report. 

And the House of Representatives further say that, while its said committee was 
considering and prepanng its said report to the House of Ropresontativoa recom- 
mending the impeachment of the said William W. Belknap for the matters and 



things set forth in the said articles, the said William W. Belknap, with full knowl. 
edge thereof, resigned his position as such officer on the said 2a day of March, A. 
B. 1876, with intent to evade the proceedings of impeachment a«;ain8t him. And 
the House of Representatives resolved to impeach the said William W. Belknap 
for said matters as in said articles set forth on sold tid day of March. A. D. 1876. 



And the House of Representatives say that by the Constitution of the Uniteil 
States the House of Representatives had power to prefer said articles of iropoa<h- 
ment against the said William W. Belknap, and that the Senate sitting as a oouK 
of impeachment has full power to try the same. 
Wherefore the House of Representatives demand that the plea aforesaid be not 



Wherefore the House 01 Representatives demana tnat tne plea aforesain be not 
allowed, but that the said William W. Belknap be compellea to answer the said 
articles of impeachment. 

MICHAEL C. KERR. 
Speaker qf the House of ReprtrnniaXxeee. 
Attest: 

GEORGE M. ADAMS. 
CUth (^ the Houte qf BeprtsentaHvu. 

The PRESIDENT pro tempore. If there he no ohiection, the repli- 
oation wiU be filed. The Chair hears none. Have the managers any- 
thing farther to offer t 

Mr. Manager LORD. Mr. President, I understand that we have 
nothing farther to do antil we hear from the other side. 

The PRESIDENT pro tempore. Gentlemen of coansel, what have 
yon to offer t 

Mr. CARPENTER. Mr. President^ Mr. Belknap, the respondent, 
¥ri8hes a copy of the replications which have been filed to his plea in 
abatement, and for time to consider the same and frame pleadings in 
reply ; and I saggest Monday next as the day, and submit a written 
motion to that effect. 

The PRESIDENT pro tempore. The Secretary will read the motion. 

The Secretary read as follows : 

In the Senate of the United States sitting as a court of impeachment. 
Tr£ Unrnu) States op Ambrica) Upon articles of impeachment presented by the 

ilonse of RepresentativeB against the said 



William W. BbIkxap. 



I 



William W. Belknap. 
. for copies of the h 

by the managers and aslcs for time until Monday next to 



Mr. President, the respondent asks for copies of the replications this day filed 
' ' ' " ^', -,' , ^ ' frame pleadings to meet 

WILLIAM W. BELKNAP. 

Mr. EDMUNDS. Mr. President, I wish to offer an order upon this 
subject in a moment. 

The PRESIDENT j»ro tempore. The order will be put in writing and 
reported. 

Mr. Manager LORD. Mr. President, we desire of course to offer all 
possible indulgence to the other side, and we do not deem that the 
request for time until ne&t Monday is in itself unreasonable, and yet 
there are reasons, which need not now be stated, for having this 
matter hastened as much as is possible. The managers therefore in- 
struct me to ask that the day be fixed on Friday next, instead of 
Monday next. 

Mr. EDMUNDS. Mr. President, I have reduced an order to writing 
which I submit. 

The PRESIDENT pro tempore. The order will be read. 

The Secretary read as follows : 

Ordered, That the respondent file his r^oinder on or before the 34th day of April, 
instant and that the Mouse of Representatives flle their surr^oinder, if any, on 
or before the S5th day of April, instant. 

Ordered, That the trial proceed on the 27th day of April, instant, at twelve o'dook 
and thirty minutes afternoon. 

Mr. CONKLING. What days are they t 

Mr. EDMUNDS. The 24th is Monday ; the 25th, Tuesday, and the 
27th, the day of trial, Thursday, of next week. 

The PRESIDENT pro tempore. Senators, you have heard the mo- 
tion proposed by the Senator from Vermont. 

Mr. EDMUNDS. I sball then propose that the Senate sitting for 
this trial a4Joum until the last day named, the 27th instant. 

Mr. CARPENTER. Mr. President, I desire to understand that or- 
der. The 24th is Monday, as I understand, and the court is not to be 
in session on that day. 

Mr. CONKLING. How will the rejoinder be received f • 

Mr. EDMUNDS. Let it be filed with the Clerk. 

Mr. CARPENTER. Mr. President, we desire not to deal with any- 
thing less than the court in our pleadings from beginning to«nd. 

The PRESIDENT pro tempore. The question is on the motion of the 
Senator from Vermont. 

Mr. EDMUNDS. I will modify it by adding << file and serve on the 
other party copies," so as to save the necessity of any further order on 
the sumect. 

The PRESIDENTpro tempore. The Secretary will modify the order 
accordingly and will report it as modified. 

Mr. CARPENTER. Mr. President, I desire to suggest to the Sen- 
ate that we cannot serve any papers on the other side. We have no 
standing in the House of Representatives. The courtesv that the 
Senate has extended to us to be here has not been extended by tbe 
House. I do not see how we can serve any papers on the House. We 
oamiot get in. 

Mr. CONKLING. Mr. President, I move to amend the order so as 
to provide that the papers^ referred to shail be filed with the Secre- 
tary, and that he deUver copies to either side promptly on applica- 
tion. 

The PRESIDENT pro tempore. The Secretary will commit the 
amendment of tiie Senator fit>m New York to writing. 

Mr. Manager HOAR. Mr. President, I respectful!;^ suggest, at the 
request of my associates, that we do not understand in what position 



Digitized by 



Google 



TRIAL OF WILLIAM W. BELKNAP. 



the HouBe of Representatives will be placed under that order. Cer- 
tainly it is not in accordance with their custom to make application 
to the Secretary of the Senate. 

Mr. Manager LORD. I woald suggest, Mr. President, as relieving 
the difficulty, that the Secretary be directed to serve a copy on the 
Clerk of the House. 

Mr. CONKLING. I have no objection, Mr. President, to so modify- 
ing my amendment. Let it be that he send copies to the managers 
on the one side and the counsel on the other, or tnat he send a copy to 
the Clerk of the House of Representatives on the one side and to the 
counsel on the other. 

The PRESIDENT pro tempore. The Senator from New York modi- 
fies his amendment as he has stated. The Secretary will reduce to 
writing the amendment proposed. 

Mr. CARPENTER. Mr. President, we are taken quite by surprise 
by this order. We have always supposed that no paper could be filed 
in the court of impeachment except by special leave of the court. 
Are we to come here on the 24th and file anything we please, orderly 
or disorderly, in form or out of form, and does that become the basis 
of the action of the House f I supposed that qa in the Supreme Court 
in the exercise of its original iurisdiction not a paper could be filed 
in this court without the order c£ the court when the court should see 
what the paper was. Iti eems to me we shall be very likely to get 
into a Jangle in the filing of papers unless we do it in the presence 
and with the approbation of tne court on each paper filed. 

The PRESIDENT pro tempore. The Secretary will now report the 
resolution first proposed and then the amendment suggested by the 
Senator from New York. 

The Secrbtart. The order is as follows : 

Ordered, That the rMpondent file his r^oinder on or before the S4th day of April 
instant, and that the Honae of BepresentatLves file their sorr^oinder, if any, on 
or before the 25th day of April instant. 

It is proposed to be amended so as to read : 

Ordered, That the respondent file his Njoinder with the Secretary on or before 
the 94th day of April instant, who shall ddiver a copy thereof to the Clerk of the 
Honae of Bepreeentatives, and that the Honse of Representatives file their sar- 
rejoinder, if any, on or before the 35th day of April instant, a copy of wliJch shall 
be deliyered by the Secretary to the counsel for the respondent. 

Ordered, That the trial proceed on the 37th day of April instant, at twelve 
o'clock and thirty minutes afternoon. 

The PRESIDENT pro tempore. The onestion is on the amendment 
proposed by the Senator from New York to the motion suggested by 
the Senator from Vermont. 

Mr. EDMUNDS. There is no objection to that. I accept it. 

The PRESIDENT pro tempore. The order will be so modified ; and 
the question recurs on the order as so modified. 

The order as modified was agreed to. 

Mr. EDMUNDS. Mr. President, now I move that the Senate sit- 
ting for this trial adjourn until the 27th instant, at half past twelve 
o'clock afternoon. 

The motion was agreed to ; and the Senate sitting for the trial of 
the impeachment a^oumed until April 27. 



Thursday, April 27, 1876. 

The PRESIDENT pro tempore. The hour of twelve o'clock and 
thirty minutes having arrived, the legislative and executive busi- 
ness of the Senate will be suspended and the Senate will now proceed, 
pursuant to order, to the consideration of the articles of impeachment 
exhibited by the House of Representatives against W. W. Belknap, 
late Secret'ary of War. The Sergeant-at-Arms will make the opening 
proclamation. 

Tlie usual proclamation was made by the Sergeant-at-Arms. 

The respondent appeared with his counsel. 

The PRESmENTpro tempore. The Secretary will inform the House 
of Representatives that the Senate is now ready for the trial of the 
impeachment and that provision has been made for the accommoda- 
tion of the managers and the House of Representatives in the Senate 
Chamber. 

Mr. EDMUNDS. I understand that the Senator from New Hamp- 
shire [Mr. Wadjlbigh] was not present when the oaths were admin- 
istered and is now here. 

The PRESIDENT pro tempore. The Secretary will call the names 
of Senators who have not been sworn. 

The Chief Clerk proceeded to call the names of the Senators who 
have not been heretofore sworn, and the President pro tempore admin- 
istered the oath to Senator Wadlbiqh. 

Mr. WITHERS. Mr. President, I am instructed by my colleague 
[Mr. Johnston] to state that he is detained from his seat in the Sen- 
ate by the serious indisposition of a member of his family. 

At twelve o'clock and thirty-eight minutes p. m. the Sergeant-at- 
Arms announced the presence of the managers of the impeachment 
on the part of the House of Representatives. 

The PRESn)ENT pro tempore. The Sergeant-at-Arms will conduct 
the managers to the seats provided for them within the bar of the 
Senate. 

The managers were conducted to the seats provided for them 



The PRESIDENT pro tempore. The minutes of the proceedings of 
the last trial-day will now be read. 

The Secretary read the Journal of the proceedings of the Senate sit- 
ting for the trial of the impeachment of W. W. Belknap, of Wednes- 
day. April 19, 1876. 

The PRESIDENT pro tenwore. The Secretary will now read the 
rejoinder submitted by W. W. Belknap to the replication of the House 
of Representatives. 

The Secretary read the rejoinder, as follows : 

In the Senate of the United States sitting as a court of impeachment 

The United Status of Ambbica ) Ui>on articln of impeachment of the Honse 

V8. > of Bepresentatives of the United States of 

Wn^UAM W. Belkxap. ) America, of high crimes and misdemeanon. 

And the said William W. Belknap saith that the replication of the Honse of Rep- 

raeentntlTes tint abore pleaded to the said plea of him the said Belknap, and the 

matters therein contained in manner and form as the same are above pleaded and 

set forth, are not sufficient in law for the said House of Representatives to have or 

maintain impeachment thereof aj^ainst him, the said Belknap, and that he, the said 

Belknap, is not bound by law to answer the same. 

And this the said defendant is ready to verify. Wherefore, by reason bf the in- 
sufficiency of the said replication In this behalf, he, the said Belknap, prays Judg- 
ment if we said House of Representatives ought to have or maintaiu tlus impeach- 
ment against him, Sec 

WM. W. BELKNAP. 

In the Senate of the United States sitting as a court of impeachment. 
The United States of America ) Upon articles of impeachment of the Honse 

" Representntives of the United States of 



11 Upon 
) An 



William W. Belknap. ) Amenca, of high crimes and misdemeanors. 

And the said William W. Belknap, as to the second replication of the House of 
Representatives of the United States, secondly above pleaded, saith that the said 
House of Representatives ought not, oy reason of anyttiing in that replication al- 
leged, to have or maintain the said impeachment against nim, the sud Belknap, 
b^ause he says that it is not tme. as in that replication alleged, that he, the said 
Belknap, was Secretary of War oi the United States from any time until and in- 
cluding the 3d day of March, A. B. 1876, and of this he, the said Belknap, demands 
trial according to law. 

n. 

And the said Belknap further saith, as to the said second renlication of the House 
of Representatives of the United States, secondly above pleaded, that the said 
House of Representatives ought not. by reason of anything in that replication al- 
leged, to have or maintain the asAd impeachment against nim, the said Belknapi 
because he saith that it is not true, ns iu that renlication alleged, that he, the said 
Belknap, was Secretaryof War until the said House of Representatives, by any 
committee of the said Mouse raised or instructed for that purpose, or having any 
authority from the Honse of Rcpresentativetrin that behalf, had investigate the 
offidal conduct of him, the said Belknap, as Secretary of War, in regard to the 
matters and things set forth as official misconduct In the said arUcles of impeach- 
ment ; and of thu he, the said Belknap, demands trial aoconling to law. 

in. 

And the said Belknap, as to the said second replication of the said Honse of Rep- 
resentatives of the United States, secondly above pleaded, further saith that the 
said House of Representatives ought not, by reason of anything in that replication 
alleged, to have or maintain the said impeachment against him, the oaid Belknap, 
because he savs that at the city of Wnshincton, in the District of Columbia, on the 
Sd day of March, A. D. 1876, at ten o'clock and twenty minutes in the forenoon of 
that day. he. the said Belknap, resigned the office of Secretary of War, by written 
resignation under his hand, addressed and delivered to the President of tho United 
States, and the President of the United States then and there accepted the said resig- 
nation, by acceptance in writing under his hand, then and there indorsed upon tho 
said written resignation ; so that the said Belknap then and there ceased to be Sec- 
retary of War of tho United States, and since that time ho. the said Belknap, has 
not been an officer of the United States, but has been a private citizen of ttio United 
States and of the State of Iowa, as stated by said Belknap in his said plea; and that 
at the time he, the said Belknap, resigniMl as aforesaicf, and the said resignation 
was accepted as aforesaid, the said House of Representatives had not taken any 
proceeding for the investigation or examination of any of the charges set forth in 
the said articles of impeacnmeut as official misconduct of him. the said Belknap, 
as Secretaiy of War: nor had the said House of Representatives raised any coui- 
mittee of the said House, nor directed, nor instructed any committee of the said 
Honse to make inquiry or investigation in that behalf. 

And this the said Belknap is ready to verify. Wherefore he prays Judgment if tho 
> of Representatives ought to have or maintain the said impeachment 



said House 

against him the si^d Belknap. 



IV. 



And the said Belknap, as to the said second replication of the House of Repre- 
sentatives of the United States, secondly above pleaded, further saith that tho said 
Honse of Representatives of the Unitea States, oy reason of anything in that repli- 
cation alleged, ou|^t not to have or maintain the said impeachment against him tho 
said Belknap, because he says that, when the said House of Representatives took 
the first proceeding in relation to the impeachment of him, the said Belknap, and 
when the matter was first mentioned in the said Honse— that is, in the aftemoon 
of the 9d day of March, A. J>. 187G— the said Honse of Representatives was fully ad- 
vised and well knew that he, the said Bellmi^, bad before then resigned the said oflloe 
of Secretary of War, by resignation in writing, under his hand addressed and de- 
livered to the President of the United States, and that the President of the United 
States had also before that time, as President as aforesaid, accepted the said written 
resignation, by acceptance in writinz, siznod by him and indorsed on the said writ* 
ten resignation, and that he, the said Belknap, was not then an officer of the United 
States, as the facts were. 

And this he, the said Belknap, is ready to verify. Wherefore he prays Judgment 
if the said House of Representatives ought to have or midntain the said impeach- 
ment against him, the SMd Belknap. 

V. 

And the said Belknap, as to the said second replication of the Honse of Repre- 
sentatives of the United States, secondly above pleaded, further saith that tho said 
House of Representatives of tlie United States, by reason of anything in that repli- 
cation alleged, ought not to have or maintain the said impeachment against him, 
the said Belknap, oecanse he says that, although tme it is tnat a certain committee 
of the said House, called the Committee on the Expenditures of the War Depart- 
ment, had been pretending to make some innuiry into or investigation of the mat- 
ters Mad thiuCT set forth m said articles of impeachment as official miscondnct nf 
him, the said Belknap, but without any authoiity from or direction by tho House 
of Representatives in that behalf, yet he, the said Belknap, says (hat said commit- 
tee had not completed its said pretended investigation, but was engaged iu the ex- 
amination of witnesses, when said committee was informed that the paid Belknap 
had resigned as Secretary of War, by resignation iu writing, tmder bis haml. ad- 
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dreaaed and deUvered to tlie Prealdent of the Fnited States, and that the Preai- 
dent of the United States had accepted the said resignation by acceptance in writ- 
inir, under his hand, indorsed upon the said written resignMlon ; tliat said oom- 
mutee received the ndd information during and before the completion of the said 
pretended investigation into the alleeed facts in that behalf, to wit, at eleven 
o'clock in the forenoon of the 3d day of March» A. D. 1876, and that thereupon the 
said committee declared that they, the said committee, had no further duty to per- 
form in the premises. 

And this the said Belknap is ready to verify. Wherefore he prays judgment if 
the said House of Representatives ought to have or maintain the said impeachment 
against him, the said Belknap. 

And said Belknap as to said second repHeation of the House of Bepresentatives 
at the United States, secondly above pleaded, farther saith that the said House of 
Bepresentatives ought not, by an vthing in that replication alleged, to hav e or main- 
tain said impeachment against liim, sua Belknap, because he says that, although 
true it is that he did resim his position as Secretaiv of War on the 'id day of March, 
A. D. 1876, at ten o'docK and twenty minutes in the forenoon of that day, at the 
city of Washington in the District oif Columbia, by a resignation in writing, under 
his hand, addressed to and then and there delivered to the President of the United 
States, and the President of the United States did then and there accept said resig- 
nation, by acceptance in writing, under his hand, then and there by him indorse 
upon saia written retdgnation, nevertheless it is not true, as alleged in that replica- 
tion, that he, said Belknap, resigned his said position with intent to '*«vade^ any 
proceedings of said Hoose of Representatives to impeach him, said Belknap : but, 
on the contnuy thereof, he avers the fact to be that a standing committee of saia 
House, known' as the Committee on the Expenditures of the War Department, 
without any authority from or direction of said House of Representatives to ex- 
amine, inqmre, or investiffate in regard to the matters and things net forth in said 
articles as official miscondnct of him, said Belknap, had examined one Marsh, and 
he had made a statement to said committee, which said statement, if true, would 
not support articles of impeachment against him. said Belknap, but which said 
statement was of such a character in respect to other persons, some of whom had 
been and one of whom was so nearly connected with him, said Belknap, by do- 
mestic ties as greatly to af&ict him, said Belknap, and make him wiUing to secure 
the Bupfpression of so much of said statement as affected such other persons at any 
cost to himself, therefore he, said Belknap, proposed to said committee that, if said 
committee would suppress that part of saia statement which related to said other 
persons, he, said Belknap, though contrary to the tmth, would admit the iiM^ptby 
him, said Belknap, of all the moneys stated by said Marsh to have been received by 
him from one Evuis, mentioned in said statement, and paid over by said Marsh to 
any other person or persons, but said committee decUned to accede to said proposi- 
tion, and Hon. Hibstbb Cltmbb, chairman of said committee, then declared to said 
Belknap that he, sai<l Cltx br, should move in the said House of Representatives, 
upon the statement of said Marsh, for the impeachment of him, said Belknap, unless 
the said Belknap should resign his position as Secretary of War before noon of the 
next day, te wit^ March the 9d, A. D. 1876; and, said Belknap regarding this 
statement of said Cltmkr, chairman as aforesaid, as an intimation that he, said 
Belkni^ could, by thua resigning, avoid the affliction inseparable from a protracted 
trial in a forum which would attract the greatest degree of public attention and 
the humiliation of availing himself of the defense disclosed in said statement itself 
which would east blame upon said other persons, he yielded to the suggestion made 
by said Cltmbb, chairman as aforesaid, believing that the same was made in good 
faith by the said Cltmbb, chairman as aforesaid, and that he, said Belknap, would, 
by resigning his position as Secretary of War. secure the speedy dismissal of said 
statement from the public mind, which said statement, though it involved no crim- 
inality on his part, was deeply painful to his feelings, and did resign his sa}d posi- 
tion as Secretary of War. as hereinbefore stated, at ten o'dook and twenty imnntes 
in the foruMxm of the 3(1 day of March, A. D. iR7tt ; and at eleven o'clock in the 
forenoon of the day and year last aforesaid he, said Belknap, caused said committee 
to be notifled of his saiu resignation and of the acceptance thereof by the Presi- 
dent of the United States as aforesaid ; all of which was in pursuance and in con- 
aetiuence of the said suggestion so made by said Cltmbb; and thereupon said com- 
mittee declared that they, the said^raimittee, had no further duty to perform in 
the premises. And he, said Belknap, submits that^ while said House of Representa- 
tives claims that said Cltmbb was acting on its behalf in said pretended examiiia' 
tion of said Marsh, said House ought, in honor and in law, to be estopped to deny 
that said Cltmbb was also acting on behalf of said House in suggesting the resig- 
nation of him, said Belknap, as aforesaid, and ought not to be heard to complain of 
a resignation thus induced. 

And this he, the said Bdfknap. is ready to verify. Wherefore he prays judgment 
if the said House of Repi^sentatives ought to have or maintain the impeachment 
against him, the said Belknap. 

WM. W. BELKNAP. 

The PRESIDENT pro temp&re. This rejoinder will be oonsidetvd 
duly filed, if there be no objection. The Secretary will now read 
the surrejoinder of the House of Bepresentatives to the rejoinder of 
William W. Belknap. 
The Secretary read as follows : 

In the Senate of the United States sHtiug as a court of impeachment. 
THlUinTEDST^OFAMBBiCA ) By the Houscof Representatives of the United 
WOUAM W. Bblknap. > states, April 25, 1876. 

The House of Representatives of the United States, in the name of themselves 
and of all the people of the United States, say that the said first replication to the 
plea of the said William W. Belknap to the articles of impeachment exhibited 
i^ainst him as aforesaid, and the matters tiiereln contained, in manner and form as 
the same are abore set forth and stated, are sufficient in law for the said Honse of 
Representatives to have and maintain the said articles of impeachment against the 
said William W. Belknap, and that the Senate sitting as a court of impeachment 
has jurisdiction to hear, try, and determine the same ; and the House of Repre- 
sentatives are ready to verity and prove the same, as the Senate sitting as a court 
of impeachment shall direct and award : Wherefore, inasmuch as the said William 
W. Belknap hath not answered the said articles of impeachment or in any manner 
denied the same, the said House of Representatives, for themselves and for all the 
people of the United States, pray Judgment thereon according to law. 

n. 

And the said Honse of Representatives as to the first and second subdivisions of 
the retjolnder to the second replication of the House of Representatives to the plea 
of the defendant to the said articles of impeachment, wherein the said defonoant 
demands trial according to law, the said House of Representatives, in behalf of 
themselves and all the people of the United States, do the lilce; and as to the third, 
fourth, fifth, and sixth subdivisions of the rctjoinaer of the said defendant to the 
said second replication, they say that the said Honse of Representatives, by reason 
of anything by the said defendant in the 1aH^named subdivisions of said rejoinder 
above alleged, ought not to be barred from having and maintaining the said arti- 
cles of impeachment against the said defendant, because they say that, reserving 
to themselves all advantage of exception to the insufficiency of the said snbdiris. 
ions of said r^oinder to eaid second replication, they deny each and every averment 



in said several r^inders to said second replication contained, or either of them, 
wMch denies or traverses the acts and intents charged against said defendant in 
said second replication, and they re^iffirm the truth of the matters stated therein i 
and this the said Honse of Representatives pray may be inqnired of by the Senate 
sitting as a court of impeachment. 

Wherefore the said House of Representatives, in the name of themselves and of 
all the people of the United States, pray Judgment thereon accordingto law. 

MXCHABIi G.^K£RR, 
Speaktr qf the Howe qf B^rreeenUtHvet, 
GEO. M. ADAMS, 
(Herk qf the Route <tf Repreemtaltioet, 

The PRESIDENTjofo tempore The surrejoinder will be considered 
as dolv filed also, llie Senate sitting for the trial is now ready to 
hear the parties. 

Mr. Manager LORD. Mr. President, I am directed on the part of 
the managers to make a statement to this court and to request the 
entry of an order which I will presently send to the Secretary to be 
read. The respondent has not answered the charges contained in the 
articles of impeachment. 

The pleadings now filed relate only to the question of jurisdiction 
of the Senate, tendering issues of fact and raising a question of law. 
The managers deem it the proper mode, and suppose it wiU be most 
desirahle to the defendant and most convenient to the Senate, to have 
the evidence given bearing on the question of jurisdiction before the 
arguments shaU be presented on that question; and, therefore, they 
move that an order be entered which they send to the Secretary to 
he read. 

The PRESIDENT »ro iempcre. The proposed order wiU be read. 

The Secretary read as follows: 

In the Senate of the United States sitting as a oourt of impeachment. 
Tbs Untixd Statbs of Amebica ) 
w. > 

Wn^LIAX W. BlLKNAP. ) 

On motion of the mani^rs, 

Ordered, That the evictonoe on the questions pertaining to the plea to the iuris- 
diction of this oourt be given before the arguments renting thereto are heard, and 
if such plea is overmled that the defendant be required to answer the articles of 
impeachment within two days, and the House of Representatives to reply if they 
deem it necessary withhi two days; and that the trial proceed on the next day after 
the Joining of issoe. 

Mr. Manager LORD. With the permission of the oourt, Mr. Pres- 
ident, I will give the following reasons why we think this order should 
he entered * 

All of the issues of law and fact relate to the question of jurisdic- 
tion. It is but a single question, upon which the Senate can make 
but one decision, and the facts pertaining thereto should be proved 
before the arguments, so that tne questions of law and of fact may 
be considered and decided at the same time. This is the coarse in all 
legal tribunals in which questions of law and fact are decided by the 
same judge or judges. 

Now let me refer to some authorities on this fbint : 

In cases where the jury are to dedde on both the law and the fMt, a general Ter> 
diet may he rendeced on the whole matter. (Starkie's Law of libel, page SOX) 

In the case of Baylis V9, Lauranoe, 11 Adolphns and Ellis, 920, re- 
ferred to by Starkie on the same page, it was held that the law was 
the same in resEurd to both civil and criminal cases. 

The same author, page 580, states: 



A jury sworn to try the issue may give the general verdict of guilty or not guilty 
upon the whole matter put in issue, * * * and shall not be required or directed 
by the court or judge * * * to find the defendant or defendants gnilty merely 
on the proof of the pnblieation. 

When by the Constitution the sole power to try impeachments was 
conferred upon the Senate without any direction as to the mode of 

Srocedure, it must have been intended that the rules governing the 
[ouse of Lords when sitting as a court of impeachment, so far as 
applicable, i^ould control the Senate sitting as a court of impeach- 
ment. 

Mr. Erskine, before the Court of Kins's Bench, in the case of the 
Dean of Asapn, in regard to the abolition of the king's court and 
the distribution of its powers, says : 

The barons preserved that supreme superintending jurisdiction which never be- 
longed to the justices, but to themselves only as the/urort in the king's court. 

And in a noto to his argument found in Goodrich's British Elo- 
quence, page ^9, it is said : 

During a trial before the Honse of Peers every peer present on the trial has al- 
ways b^ Judge both of the law and the fact ; hence no special verdiot can be 
given on the trud of a peer. 

Bouvier, in his Law Dictionary, volume 2, page 540, says: 
A special verdict is one by which the facts of the case are put on the record and 
the law is submitted to the Judges. 

See also Bacon's Abridgment, Verdict, D, A. 

A special finding or verdict is therefore only necessary when the 
questions of fact are found in one tribunal and the law is applied by 
aDother. 

But there is a direct authority^ on this question from a court of Im- 
peachment only second in dignitv to this high tribunal. The court 
of impeachment of the State of New York is composed of the presi- 
dent of the senate, who is the lieutenant-governor, of the senators, 
and of the jnilges of the court of appeals, in the case of the People 
of the State of New York against (jeorge G. Barnard, then one of the 
justices of tho supreme court, (see volume 1, pages 106-108,) the re- 
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spondent interposed a plea to the jnrisdictionon the ground that the 
articles of impeachment were not adopted hy the assembly by a vote 
of the majority of all the members elected thereto, as reqnired by the 
constitution. A replication to the plea was filed that the assembly 
did impeach the respondent by a vote of a miijority of all the mem- 
bers elected thereto. Witnesses were then examined in regard to this 
question on both sides ; counsel were heard for the respondent in sup- 
port of the plea, and for the prosecution in opposition ; after which 
the president stated that the question before the court was whether 
the plea of the respondent should be sustained. Upon the decision 
not to sustain the plea replications were filed, and the trial on the 
merits proceeded. 

This precedent sustains the motion in this case more fully for the 
reason that the respondent in that case more than a month before he 
interposed the plea to the Jurisdiction had pleaded to the merits by 
filinff a general answer denyin|^ each and every allegation in the 
articles of impeachment ; but discovering a month afterward, as he 
thought, that the articles of impeachment had not been properly 
presented, on the ground that a majority of the members elected to 
the assembly had not concurred therein, he put in a plea to the ju- 
risdiction, and the proceedings were had whicn I have already stated. 

Therefore we submit to thu honorable court that the managers by 
askiug the entry of this order have suggested the proper method of 
trial. 

Mr. CARPENTER. Mr. President, I suppose it will be necessary 
some time in the course of these proceedings to close the issues of fact 
on this plea to the Jurisdiction, and we may as well do it now. I 
therefore offer, to be tiled, the $im%liter, which will close the issues of 
fact, and ask to have it read. 

The PRESIDENT pro tempore. The Secretary will read the paper. 

The Secretary reaa as follows : 

In the Senate of the United States sitting as a court of impeaohment. 
Tub XJioteo States of Amebica ) Upon articles of impeachment of the House 
v$. > of Representatives of the United States of 

WnAJAU W. Belknap. ) America of high crimes and misdemeanors. 

And tiie said Belknap, as to the snrrcdoindem of said House of Bepresentatives 
to the third, fourth, flftn, and sixth rejoinders of the said Belkn^ to the second repli- 
cation of said House of Bepresentatives above pleaded, whereof said House of 
RepresontAtivea hare demanded trial, the said Belknap doth the like. 

WILLIAM W. BELKNAP. 

The PRESIDENT pro tempore. Shall this nmiliter he filed? The 
Chair hears no objection. 

Mr. CARPENTER. Mr. President, I am very happy indeed to find 
myself supported by the honorable House of Representatives through 
their managers in what has been for years with me a favorite doc- 
triue, that in all criminal cases the Jury were judges of law as well 
as of fact. I have contended for that strenuously for many years in 
the courts of law, but, I am bound to confess, without success in a 
single instance. * 

Before, however, proceeding to the discussion of the order which 
has been offered bv the House of Representatives as weU for the reg- 
ulation of their side of this case as of ours, we wish to make a motion 
in the case, which, if granted, will supersede the present adoption of 
the order asked for by the managers. 

Considering the importance of this case and the circumstances 
which surround us at present, we have concluded to ask the Senate 
for an adioumment of the further hearing and trial of this matter 
nntil the first Monday Of December next. We regard this as a very im- 
portant motion, and we desire to be heard upon H somewhat at length ; 
and we therefore ask that, if the motion snould be objected to on the 
part of the managers, the twentieth rule of this court may be sus- 
pended for the purpose of the argument of this question, or the time 
therein fixed (which is one hour on a side) may be enlarged so as to 
enable us to present this question fullv to the court. I think the 
court may rely on the counsel for the defendant not wantonly wast- 
ing its time. But the matter, in our opinion, is so important that we 
desire in Justice to our client to present it ruUy to the Senate; and 
we thereiore ask that on the hearing of this motion the time fixed by 
that rule may be enlarged so as to enable us fully to submit the ar- 
gument upon our side of the application. 

Mr. Manager LORD. Mr. President, the managers object to the 
postponement requested or to the entry of the order. 

Mr. CARPENTER. Then, Mr. President, we ask for an order en- 
larging the time, under the twentieth rule, for the arg^ument of this 
motion. 

Mr. CONKLINO. I inquire whether the motion of the counsel 
specified any enlarged time or was merely in general that an enlarge- 
ment be given. 

Mr. CiSUPENTER. It did not specify the time ; but I would sug- 
gest two hours on a side. 

The PRESIDENT ^ tempore. The mani^ers on the part of the 
House of Representatives have submitted to ^nators for their decis- 
ion the order which has been read in their hearing. Is the Senate 
ready for the question f 

Mr. EDMUNDS. Mr. President, I think the first question is on the 
application of the counsel for the respondent. 

The PRESIDENT pro tempore. That is not in the form of an amend- 
ment. Each proposition stands of itself and should be put in the or- 
der of submission. 

Mr. EDMUNDS. But it is a counter-motion, may it please your 
honor, to postpone the whole question until the first Monday of De- 



cember. They desire to be heard upon that, and ask that the Senate 
enlarge the time to two hours. I think that is the first question. 

The PRESIDENT pro tempore. The Chair will put the question 
if desired upon enlarciug the time, under Rule 20, for that purpose. 

Mr. THUkMAN. I suggest, so as to avoid turning everybody out, 
that the Senate retire to the reception-room provided for tlie purpose. 

Mr. Mauiiger LORD. Will the Senate allow roe one moment, Mr. 
President f The managers desire me more specifically to object to 
the postponement of the trial or to the enlargement of the time. 

Mr. TUURMAN. I understand the motion made on behalf of the 
defendant is to extend the rule so as to allow two hours' argument 
on the motion made by counsel. 

Mr. CARPENTER. Two hours on each side. 

Mr. THURMAN. On the motion to continue t 

Mr. CARPENTER. Yes. sir. 

Mr. TH URM AN. I think we had better retire to consider that, and 
also the order offered by the managers. 

The PREI^DENT pro tempore. The Senator from Ohio moves that 
the Senate retire for deliberation. 

Mr. CONRLING. Allow me to ask a question for information, 
which I believe is in order. Am I right in supposing that, if the mo- 
tion made by counsel for the respondent shall prevail, the effect will 
be that two hours on each side may be devoted to discussing the mo- 
tion to postpone, in place of one hour ; in other words, that the en- 
tire time given to the consideration of this motion may be four hours 
in place of two hours, as it could be now under the rulef 

The PRESIDENT pro tempore. So the Chair underst^inds— two 
hours on each side. 

Mr. CONKLING. Then if it is in order I say that I hope the Sen- 
ate will not retire t'O consider that mere question. 

The PRESIDENT pro tempore. The motion is not debatable. The 
Senator from Ohio moves that the Senate retire for deliberation. 

The motion was not agreed to. 

The PRESIDENT pro tempore. The question is on the motion of 
the counsel, Mr. Carpenter, that the time fixed by the twentieth rule 
be extended to two hours on each side, instead of one. 

Mr. CAMERON, of Pennsylvania. I hope we shall divide on that 
question. 

Mr. SHERMAN. I renew the motion of my colleague that the Sen- 
ate retire for deliberation. It is not debatable, but I hope the Senate 
will retire for deliberation. 

Mr. CONEXilNG. Is that motion in order after it has been voted 
down? 

The PRESIDENT j»rotompor0. The Senate has refused to retire, and 
the motion is not in order. 

Mr. SARGENT. I ask for the yeas and nays on the motion to ex- 
tend the time. 

The yeas and nays were ordered. 

Mr. BAYARD. I desire that this question should be stated with 
more precision than I think it was by J;he Chair in last putting it to 
the Senate. The motion of one of tm counsel for the respondent in 
this case was for a suspension of the twentieth rule. The question as 
put bv the Chair, according to my understanding, was that there 
should be an enlargement of the time from one hour under the pres- 
ent rule to two hours on each side ; but I think it shpuld, if passed 
upon by the Senate, be restricted to the present motion now made on 
behalf of the respondent, and not become an alteration of the rule 
and applicable to the discussion of all questions which may arise 
during this hearing. We had better understand whether this motion 
is to bo restricted to the hoaring of the present motion of the defend- 
ant, or whether this increase of time is to be extended to ail interloc- 
utory motions during the trial of this impeachment. 

The PRESIDENT pro tempore. The Chair understands that the mo- 
tion of the counsel, Mr. Carpenter, was to modify this rule, so far 
as this motion is concerned, so a« to enlarge the time to four hours, 
two hours on each side, instead of, as the rule reads, one hour on each 
side. 

Mr. CONKLING. For this one motion.* 

Mr. EDMUNDS. I know debate is entirely out of order, but I ask 
nnanimous consent to say one word. The twentieth rule provides for 
this very case ; the time allowed is one hour on each side unless the 
Senate shall by order extend the time. The substance of the appli- 
cation is that the time be extended to two hours under the rule, and 
not in suspension of it. The counsel cannot move to suspend the rules 
of the Senate. 

Mr. CARPENTER. The motion as made is for the enlargement of 
time under Rule 20 to enable us to argue the question. We suggest 
two hours on each side. 

The PRESIDENT pro tempore. The question is, Will the Senate 
enlarge the time to two hours instead of one? on which the yeas 
and nays have been ordered. The roll will now be called on that ques- 
tion. 

The question being taken by yeas and nays, resulted—yeas 48, nays 
13 ; as follows : 

YE A3— Messrs. Allison, Anthony. Bayard, Bogy, Bontwell, Bomside, Cameron of 
Wisconsin. Capei-ton, Cockroll, OonlEling. Conover, Cooper, Cragin, Davis, Dawes, 
Dennis, Eammids, Frolinghaysen, Hamilton, Hamlin, Harvey. Incalls, Jones of 
Florida, Jones of Nevada, Kelly, Logan, MoCreery, McDonald, MoMilhui, Maxey, 
Mitchell, Morrill of Maine, Morrill of Vermont, Morton. Norwood, Oglesby, Pad- 
dock, Patterson. Kandolph, Bansom, Robertson, Saulsbory, Sharon, Spencer, Wad- 
lelfih, "West, Whyte, and Windom— 46. 



Digitized by 



Google 



TRIAL OF WILLIAM W. BELKNAP. 



11 



X ATS— Messrs. Bootb, Camenm of Pennsylyanis, Christianoy, Eaton, Hltchoook, 
Howe, Key, Merrimon, Sargent, Bhorman, Stevenson, Thnrman, and Withers— 13. 

NOT VOTING— Messrs. Brace. Clayton, Dorsey, English, Ferry, Goldthwaite, 
Gordon, Keman, Wallace, and Wnght— 10. 

The PRESIDENT pro tempore. The Senate orders the extension of 
time to two honrs on each side. 

Mr. ManajB^er LORD. Mr. President, in behalf of the managers, I 
'wonld. inquire whether this application is to be supported by any affi- 
davits. I do not understand that in any court it is proper to post- 
pone merely on the ipse dixit of counsel. I suppose that any post- 
ponement whatever should be supported by affidavits when the order 
lias been made that the trial proceed to-day. Therefore, I inquire 
^w^hether the order asked for is to be supported by affidavits f If not, 
I desire to raise that XK>int of order in the case. 

Mr. BLAIR. Mr. President, we have no affidavits. We mean to 
Babmitthe question on the considerations which we shall address to 
the Senate. Shall I proceed, Mr. President? 

The PRESIDENT pro tempore. Counsel will proceed. The Senate 
will please give attention. 

Mr. BLAIR. Mr. President and Senators, the grounds on which 
the counsel for the defendant in this case leel compelled to ask the 
postponement of this trial are those which will address themselves 
to the Senate as a body taking notice of the history of the times. 

The first ground upon which we ask this continuance is because of 
the advanced period of the session, and the limited time which we 
can therefore be allowed to prepare for this inquiry. It is impossible, 
I think, for counsel in the time to which the session in it-s usual course 
will extend, to do justice to the great question involved in this in- 
quiry. At tne threshold you are met by a fundamental constitutional 
question, the question whether a private citizen is subject to be im- 
peached.. We, as the counsel of the accused, have not had the oppor- 
tunity to investigate that subject as it ought to be investigated, by 
going to original sources of information upon a matter so grave, 
and we cannot have that time at this season of the session of the Sen- 
ate. It would be urjust to this bod^, it would be unjust to the peo- 
ple of the United States, for us to go into the consideration of so grave 
an inquiry at this period of the session, with the limited time which 
you can aJTord us to prepare for it. 

The second ground upon which we place this application for a con- 
tinuance is, that in the articles and in the presentation which is made 
here by the managers on the^ part of the House of Representatives, 
they ask the liberty to furnish additional articles ; and it is a fact of 
which this body will take notice, as one of the matters of current 
history, that the committee which presented the charges already pre- 
sented is proceeding day by day with inquiries to lay the basis for 
ndditional articles. From the other end of the Capitol and from the 
committee in which these inquiries are proceeding we have an out- 
pouring day by day, through the public press, of testimony to preju- 
dice the public mind and this body against the party accused. Are 
we to have impeachment in broken doses f Is it fair and just that 
while you are here deliberating upon these articles, the public mind 
and this body should be affected by incriminations which we have no 
opportunity to answer f We do not object to that proceeding ; we 
want it to go on ; we want this continuation for such an examina- 
tion to proceed. We want it to go on all summer ; and we want 
everything which can be found and investigated throughout the 
official life of the accused to be examined in detail and with scrutiny 
by this committee. If there is any additional charge to be presented, 
we want an opportunity to meet it squarely, and not to feel the effect 
indirectly in this trial of having the sluices of calumny opened and 
pouring in upon us with respect to other matters with no opportunity 
of defense. I see in the averted countenances of this Senate to the 
accused that these daily outpourings from the committee-room have 
affected the minds of Senators toward him before they have heard a 
syllable of testimony against him. 

When this committee shall have closed its examinations, we shall 
have either the confession that there is nothing more to add to the 
charges pending here, or, if we have the results of the investigations 
spread before us in the shape of specific charges, we shall be ready 
to meet them. In case no more charges are presented hero after this 
investigation, and we are confident it will come to that, we shall have 
the confession before this body and the country that this man's official 
life has been ransacked by those now in charge of his Department, 
who look upon him with no kindly eye, and that there is naught 
against him except what is embodied in the articles now presented 
to the Senate. How differently will he then stand here, a mau who 
won his station in the counsels of the President not by manipulating 
the primaries nor by contributions or material aid in the election, but 
by gallantry on the field of battle ! For this he was raised to his 
posUion by the President of the United States. When such a man as 
that is accused before this body upon these articles, and this calumny- 
mill is stopped, and he appears before yon to answer the specific alle- 
gations which are now here with a confession that after the closest 
scrutiny of his official life nothing else can be alleged against him, 
this Senate will be very slow to oelieve on the evidence of a con- 
fessed accomplice that he is guilty of the baseness of which he is 
accused. 

But, finally, I appeal to the Senate to x>o6tpone the consideration of 
this question for a third and still stronger reason than any I have 
submitted; and that is, that from the nature of the charge itself and 



the circumstances under which it is presented the fair consideration 
of questions involved in the case will be embarrassed by the political 
contest now in progress. How can it be otherwise when the trial is 
to take place before a body consisting of the most active partisans of 
both parties, one of which seeks to cast the odium heaped upon the 
defendant upon the other party t That other party, enragea at the 
imputation, seeks to repel it by surpassing its rival in the severity of 
its dealing with the offender. 

It is no disrespect to this body to call its attention to these facts. 
It would be a want of respect to it to shrink from speaking the truth 
for fear of giving offense, even though the object should be to show 
that the circumstances are such as to incapacitate it at this time 
from ^ving that fair and judicial consideration to the constitutional 
question involved in this case which its importance requires. 

Every lawyer knows who practices before the Supreme Court of the 
United States that that court, though removed from all participation 
in x)olitical affairs, avoids giving its judgment on questions which af- 
fect the party politics of the day while the elections are pending. I 
may mention to the Senate the Dred Scott case, which was argued 
elaborately before the Supreme Court of the United States in the 
winter of 1855; but that body refused to mix itself in the politics of 
the day by deciding that question in anticipation of the election that 
occurred in 1856, and laid it over until the election had passed, that 
it might not be said that its decision was influenced by partisanship. 
If such a course was thought proper by a tribunal so much further 
removed from partisanship than this body, to secure itself in dealing 
with great constitutional questions free m>m party influences, it cer- 
tainly would not be unbecoming in this body, whose members are all 
actively engaged on one or the other side in the great battle now go- 
ing on, to imitate the court in guarding itself firom such influence 
when called upon to establish a precedent restricting the power to 
impeach a private citizen. 

Every Senator can recall many instances where the ablest, the most 
honest, and the most impartial men have been induced by influences, 
similar to those which now surround them, to commit the grossest in- 
justice. But I will call your attention to a few facts that have occurred 
m the history of this case, from the official records, to show this body 
how the ablest, the purest, and the firmest men have overruled their 
own deliberate Judgment and disregarded their avowed convictions. 

The Senate will take notice from the official record that these 
charges were investigated one day only in the committee, one wit- 
ness 01^ being exammed, that the committee reported the next day 
to the House, that the previous question was called, and this impeach- 
ment put through without debate substantially. One or two of the 
members of the House, consisting in great part of learned lawyers, 
protested against the manner in which this business was conducted, 
and ventured to call attention to the fact that the commentators on 
the Constitution of the highest repute held that there was no juris- 
diction in such a case as this. One of these was one of the managers 
here now prosecuting this case. He said on that occasion : 

Now, Judge Story, after full discnsslon, lays down the doctrine that it cannot he 
done. In England any citisen can he impeached, and therefore the English case of 
Warren Hastings does not apply. In America no man can he impeached bat a 
dvil ofScer, and when he ceases to be a civil officer he ceases to be within the lit- 
eral constmction of the Constitution. 

And yet, notwithstanding this emphatic protest, that able, resolute, 
and honest man was so overborne that he actually voted against the 
opinion which he had been bold enough for a moment to proclaim, and 
no one was found bold enough to withstand the tide, and impeach- 
ment was voted unanimously. It was a party necessity. Each party 
must clear itself from all suspicion of complicity with corruption, and 
hence it would not do to let even the Constitution stand in the way . 
of prosecuting corruption by impeachment, when it was once pro- 
posed in the present morbid state of the public mind. 

What harm can result from the postponement we request t No 
public exigency requires that this proceeding should be forced on at 
this time. The detendant is not in office ; he " has done the State 
some service,'' and is at least entitled to a fair trial. 

Mr. EDMUNDS. Mr. President, if the counsel making this appli- 
cation have finished their opening, I move that the Senate withcmAW 
for consultation. 

The PRESIDENT pro tempore. Have the counsel closed their 
opening t ^ 

Mr. BLACK. Mr. President, the counsel have not closed their ar- 
gument. We supposed that one of the managers on the part of the 
House of Representatives would now proceed with the argument on 
their side and that the counsel would follow and close by either Mr. 
Carpenter or myself. 

m, EDMUNDS. Mr. President, I repeat that, if the counsel for 
the respondent have finished their opening of the application, I move 
that the Senate withdraw for consultation. If counsel have not fin- 
ished their opening of the application, of course I do not make the 
motion. 

The PRESIDENT pro temp&re. The Chair put that question, and 
counsel will please stale to the Chair whether they have closed their 
openini;, so that the Chair can communicate the fact to the Senate. 

Mr. BLAC .1. Well, we have not closed our opening. We have not 
closed the argument which wo desire to submit to the Senate before 
there is any deliberation upon the subject ; but we expected one of 
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the fi^entleman on the part of the Hoase of Representatives to pro- 
ceed and state the objections they have to this motion. 

Mr. President, if it be the pleasure of the court that we proceed with- 
out waiting to hear anything from the other side, we shall go on ; other- 
wise we suppose that the arrangement made between us and the man- 
agers win be carried out, and that one of them will now address the 
court. 

Mr. Manager LORD. Mr. President, I will say that this arrange- 
ment to which the counsel refers is of course one entirely within the 
control of the Senate, and under the suggestion made we do not feel 
at liberty to proceed until the opening on the other side is completed. 

Mr. BLACK. Mr. President and Senators, since it seems to be 
yonr order, I will state somewhat more fully the ground upon which 
this motion bases itself ; and I will give some of my reasons for believ- 
ing that it ought to meet with no opposition from any quarter. 

The managers and members of the House of Representatives, moved 
by considerations which they think right and proper, are bent upon 
the destruction of the citizen at the bar. To that end they have 
dra>;ged him here and demand his conviction of high crimes and 
misdemeanors before a body whose general functions, like their own, 
are purely political. You have put on yonr judicial robes for the 
purposes of this particular case ; and when this occasion is once over- 
passed, you will lay them aside as suddenly as you put them on. They 
have therefore good reason to suppose that here they will meet witn 
all possible sympathy. The demand they make is spoken with a 
voice potential, for it is backed by your constituents as well as their 
own ; that is to say, by the whole body of the American people. 
When they say, as they do in their articles of impeachment, that they 
impeach him in the name of the whole people, they are using no 
mere formal solemnity, but they are avemng a literal fact that is 
well known to be true. 

In these circumstances the duty of the accused is plain enough. It 
requires him to be, to do, and to sufier whatever you in your wisdom 
may decree. But duties like that are always reciprocal. If he owes 
obedience to the laws of his country, the country owes him a fair 
trial. When I say a fair trial, I do not mean merely an honest trial, 
for that he will be sure to get, whether he gets it to-day or to-mon-ow 
or at some other time ; I mean a trial free from all disturbing influ- 
ences, where everything for him and against him will be weighed 
with scrupulous accuracy in scales perfectly poised, from which even 
the dust of the balance will be blown away as carefully as possible. 

This case has its intrinsic difficulties, such as the judges of tne high- 
est courts might be unwilling to cope with in the face of an adverse 
public opinion. 

At the very threshold of the case yon encounter a grave question 
of constitutional law ; new, doubtful, difficult, it must be admitted, 
because there is great conflict of opinion about it among those who 
ought to understand it best. 

On the part of the managers, doubtless, there will be powerful ar- 
gumentsin favor of the jurisdiction which they have invoked. Ido not 
mean that they will use mere declamation '^to split the ears of the 
groundlings,'' but strong, weighty, impressive arguments, fit to bead- 
dressed to the understanding and conscience of this the most dignified 
body in the world. On the other hand, I might say that it will be 
met by us with a demonstration as clear as the light of the sun at 
noonday. But I do not say so, because I am admonisned that he '' that 
girdeth on his harness'' must not " boast himself as he that putteth 
it off.'' 

It is a matter of transcendent importance to you, to the public, to 
this party, to hundreds of other parties who sooner or later may be 
in the same situation that this point should be decided exactly right. 
If you take a jurisdiction which does not belong to you it is a most 
alarming usurpation of undelegated power. If you have the juris- 
diction and refuse to exercise it, it is a gross dereliction of your duty. 
Of course you can steer your vessel between Scylla and Charybdis 
with perfect safety if you have calm weather to do it in, but that is 
a kind of navigation which certainly ought not to be undertaken in 
the midst of a storm. 

After you have reached the conclusion, if you ever do reach it, that 
you have jurisdiction, then will come the investigation of the merits. 
Remember, to begin with, that he is innocent. I have a right to say 
this here and now for the purposes of the present motion. If I had 
the voice of a thousand trumpets I could not speak it more loudly 
than I have a right to speak it, because, in the first place, that is the 
presumption of law ; and, secondly, i have not seen any legal, suffi- 
cient, or satisfactory evidence of his guilt. Neither have you. 

Standing, then, before you in that attitude, as an innocent man ac- 
cused of an infamous offense, be demands a rigid scrutiny of the evi- 
dence against him and a patient hearing of his answer. I am far 
from saving that the managers will not make out a most formidable 
case. They have not come here with a mere empty accusation which 
we can afford to despise. They have not made this assault upon the 
accused without weapons in their hands which they think will fatally 
wound him. No Qnaker-^ns are mounted upon their battery. The 
artillery leveled upon us is loaded to the muzzle with what kind of 
ammunition I am not sure that I know just yet. But every fact and 
circumstance, moral or material, which they are able io produce will 
be met by a clear and simple though it may be an elaborate explana- 
tion. The answer will be satisfactory when it comes, but it is inex- 
pret-sibly painful to produce it. Rather than bring his real defense 



before the public, my unfortunate client would suffer anything except 
the total loss of his reputation. But he has earned a good name by a 
life-time of well-doing. It is the immediate jewel of his soul, and, 1 ike 
every gentleman who is properly constituted, he dreads the loss of it 
a thousand times more than death. The House took him at a horri- 
ble disadvantage. If that Committee on War Expenditures, which 
has pursued him with such remorseless activity, had taken him ont 
and shot him in the public square it would have been a visitation of 
mercy in comparison with what they did do. If they are his mortal 
enemies, (which I do not believe they are,) let them rejoice, for the 
day of his calamity is come. He has already suffered as much torture 
as human nature is able to bear. 

Is this a case to be tried before a political body in the midst of a 
presidential election f Why, the stump and the newspaper will take 
the jurisdiction out of your hands in spite of all you can do. Con- 
ventions and caucuses will make their own decrees in the cause and 
dem and their affirmance here. The t-empest of passion, which already 
frights the nation from its propriety, is rising higher and higher 
every day, and the thunders of popular condemnation which break 
over us become louder and louder at every burst. The wrath of the 
country waxes hotter as it bums, and it threatens not only to consume 
the accused but to scorch and blister every one who stands up to give 
him aid and comfort in his adversity. 

Can you give him the fair, impartial, and unprejudiced trial to 
which be is entitled f I answer, yes. It is possible to free yourselves 
from all these disturbing influences. You can disregard all political 
considerations and trample the passions of the hour under your feet. 
You can rise to the loftiest heignt of judicial virtue and look down 
with contempt upon the stream of prejudice as it rushes along below 
you. You can throw away the chances of yonr friends for that high 
office which makes ambition virtue. You can dismiss from your hearts 
the natural love which all public men have for the pride, pomp, and 
circumstance of political domination over a great country. You can 
defy the criticism of your own constituents and all their power. You 
can look in the omnipotent face of the whole people, and tell them 
that their evil is not good, a hardship upon you to require that you 
should. There is no man uere, I think, who does not intend to do all 
this and more. Every Senator believes that he, for his own part, will 
come up to that heroical standard of judicial virtue. But is there a 
man amon^ yon who believes that the others can do it f 

Mr. President and Senators, if we had but one party against us, wo 
could stand it well enough ; if one were hostile and the other neutral. 
This is a case in which all parties, who agree with one another in 
nothing else, imite.in a chorus of execration against a single indi- 
vidual. The democracy, as soon as the accusation was made, remem- 
bering its traditional love of everything that is pure and good in gov- 
ernment and acting upon its profound natred for all manner of cor- 
ruption, broke out into a loud explosion of anger the moment they 
heard the accusation, without stopping t<o consider whether it was 
exactly true or not. The general shout which they sent up shook the 
whole country from sea to sea, and completely stampeded the party of 
the Administration. Everywhere they broke from their corrals, 
snapped their halters, and went wild in scattered confusion. Some 
rather heavy stock that had never raised a trot before went over the 
plains on a furiousgallop. [Laughter.] 

The PRESIDENT pro tempore. The Chair will here remind those 
occupying the floor as well as those in the galleries that applause is 
entirely out of order. 

Mr. BLACK. Mr. President and Senators, there is an institution 
among us called the Department of Justice. On its seal is the legend, 
Qui pro doming justHia aequitur. It is headed just now by a gentleman 
renowned for his legal learning and for his love of everything that is 
Just and right. It is his special business to hold the executive head 
level on subjects of this kind. He heard that his friend, brother, and 
colleague was accused by a committee — not proved to be guilty, but 
simply accused. Did ho throw the broad segis of the Constitution 
and the laws over him to protect him and shield him and save him f 
No. He resolved on the instant that he would bum with an indigna- 
tion as fierce as the most virtuous of democrats. 

Without warrant, without process of any kind, without an oath, 
without proof of probable cause, he surrounded him with a body of 
armed policemen, filled his house with them, put them at the front door, 
at the back door, in hall, parlor, and kitchen. If you had seen him 
in that condition you might have supposed him to be the fallen min- 
ister of some Turkish despot surrounded by the janizaries of the 
Sultiin and waiting quietly for the bowstring. 

When a lawless outrage like this can be perpetrated by the Depart- 
ment of Justice; when the Attorney-General, the special guardian of 
the law, can be lifted from his feet and carried away by the tide of 
prejudice, have we not reason to distrust the fairness of politicians in 
general? 

Mr. President, I would make this same appeal for continuance to 
any court of justice. This is no unjudicial call upon your discretion. 
It does not imply any imputation upon you 

If the judges of the ordinary courts would listen to such a proposi- 
tion as this, founded as it is upon the facts which have been men- 
tioned, how much more necessary is it that a political or legislative 
body should be careful how it exercises its power in a case like the 
present at a time so unpropitionsf 

Judges suppose themselves to live in an atmosphere above the 
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reach of public clamor ; but the door of a legislative hall cannot be 
dosed upon those inflnences. Legislators regard it as a yirtae to 
represent their constituents truly, and to gratify them as much as 
possible. Look at the judicial acts of the English Parliament. The 
mstory of impeachments and of bills of pains and penalties, and bills 
of attainder, which for a long time came in place of impeachments, 
is the history' of the shame and the misfortune of that country. 
Three-fourths of the judgments, nearly all of them, given in times 
of political excitement, were reversed by the body i&t pronounced 
them. 

Ton know, as everybody knows, that the truest and best men that 
ever lived have fallen under such proceedings as these. Some of 
those judgments stand vet to diserace the age in which they were 

SronouncM. Take, for instance, the case of Floyd in the reign of 
ames I. He was a gentleman, but poor enough to be imprisoned for 
debt. He made some flippant expression concerning the Elector- 
Palatine. It excited the intense indignation of divers persons who 
heard it, and the excitement spread from one to another until at last 
he was dri^ged before Parliament. They had no jurisdiction to pun- 
ish him. His offense was below the competence of a common court: 
it was no offense at all ; it was a mere slighting expression that did 
no harm and was not intended to harm any human being ; but in 
order to gratify the rage of the populace the two houses of Parliament 
agreed between them that he should be punished thus : He should 
be compelled to ride on horseback through the principal thorough- 
fares oi London on two different days without a saddle, with his 
face to the horse's tail luid with the tail in his hand ; that on his re- 
turn from each of these journeys he should stand in the pillory for 
two hours to be pelted by the mob ; that he should be whipped upon 
bis bare back ; that he should be branded in the foreheaa with the 
letter K. and finally he should be kept in Newgate prison for the 
whole of his natnral life. 

That was not done by a set of barbarians. The greatest of that time 
among them the wisest men of anytime, were members of the Parlia- 
ment that inflicted this outrage upon humanity. Amon|^ others was 
Coke, the father of the common law j and he was earned away by 
^o passion of the multitude in the wickeduess. 

We have had some cases in this country, not cases in which any- 
thing like this which I have recited as having been done there was 
perpetrated ; but here in 1839, or thereabouts, a Mr. Swartwont was 
charged with being a defaulter to the amount of $1,300,000. He was 
not ; he had never spent or appropriated to his own use any dollar of 
the public money ; but his papers were in a state of utter confusion ; 
he was not able to prove his innocence, and so he ran away inconti- 
nently. Everybody believed him to be guilty, including both polit- 
ical parties. Suppose he had been tried before the great men who 
were members of this body in 1840 in the midst of that exciting pres- 
idential election, what earthly chance would he have had of escape f 
It would have been impossible. 

There are other instances which I need not enumerate of strong de- 
lusions. Everybody threatens to be excessively angry unless some- 
thing be done with the sentleman who is now at this bar, and espe- 
cially our friends in the House of Representatives will be very much 
excited by any di^sappointment. 

Just at this time the United States are nearly in the condition of 
one of the Roman cities about the beginning of the second century. 
The public authorities had sent off to Africa and at very considerable 
expense they had secured and brought home a lion of great strength 
and ferocity. Great pleasure, gratification to the people was expected 
if they coiud only get a man tor the lion, but it seemed for a while 
as if there might be some disappointment about that. On the eve 
of the day when the games were to begin somebody caught a man 
and dragged him before the magistrates, charged with the crime of 
Christianity. He was convicted. But suppose the judges had re- 
fused to take jurisdiction, or. having taken jurisdiction, hm acquitted 
him upon the ground that ne was a good pagan, what would have 
happened to the judges f They themselves would have been thrown 
to the lion, and the people would have had their sport anyhow. 

What do these examples of popular fury, and legislative ferocity in 
consequence of the popular fury, teach us f History, says Hume, is 
philosophy teaching by examples. What is the lesson taught us by 
all the examples we know in the history of this country and of past 
times f Why this, that when the people rage and imagine a vain 
thing and demand the sacrifice of a victim against which their wrath 
is directed, that is the very time that you should not take cognizance 
of the charge, that you should wait quietly until the times change. 
It teaches that you should waiti, as the prophet El^ah waited when 
he came out of the cave, until the earthquake ceased to shake the 
mountain, until the mighty wind had blown past, until the great fire 
had burned itself out, and then listen as he listened for ^l^e still 
small voice'' that speaks of justice, liberty, law, divine and human. 

We have a ve^ recent example which shows that legislative bodies 
are not infallible, although they are composed of the wisest, vir- 
tuousest, discreetest, best men in the world. It is but a few days a^o 
that the House of Representatives took up a man, and without juris- 
diction, without paying the slightest attention to his defense, and 
though he was not guilty, rushed him into prison. That was done, 
remember, by a House nearly all of whose members had distinguished 
themselves by their devotion to the great principles of human lib- 
erty, habeas ooTpun, and the right of trial by jury. One of them, only 



two or three weeks afterward, stood up on his feet in the House and 
confessed that the accusation and punishment were the result ofpar- 
tisan zeal on the one side and partisan timidity on the other. When 
that thing can be done by a House of Representatives so illustrious 
and filled with so many great and distinguished men, it surely is not 
wrong for me to say that possibly the same thing may happen hero 
whero distinguished men and great statesmen aro equally plenty. 

Now, if you will put this off until the gentlemen who are mana- 
gers get through with the trial which they aro conducting against 
my client behind his back, and until thero shall be no further politi- 
cal occasion for convicting him, when thero shall be nothing but the 
ends of iustice to answer, you will pronounce then a judgment in the 
cause which will do you honor and save him from groat wrong. In 
the mean time I beg my friends at the other table not to let their zeal 
run away with them, not to be troubled, not to fret. The thing will 
all come right in due time. They shall have their dav and their hear- 
ing, and they shall get all they want if they aro entitled to it. In the 
mean time it will do them good, I am suro, to sprii^e some cool 
drops of patience upon their fiery spirits. 

Mr. CARPENTER. Mr. Prosident, what is the daneer to the State, 
what is the calamity impending to free institution which this prose- 
cution must be hastened to avert f What great end is to be secured 
by a final trial on this impeachment at this session that cannot as 
well be attained by a trial at the next session of the Senate f What 
is the overwhelming ovil this proceeding is to correct f Is any public 
officer undermining our liberties or using his power to oppress the 
people, and who is theroforo such an enemy to humanity that he must 
oe arrested in his wicked career by an almost instantaneous convic- 
tion f No; for no public officer is touched by this proceeding. It 
contemplates nothing but Ae infliction of political disabilities upon 
a private citizen of the State of Iowa. 

This Ib unquestionably a groat court, but this can hardly be called 
a groat cause. Congress has been constantly engaged for many 
years in romoving political disabilities resulting from troason ; not 
mero theoretical and constructive treason ; not the preaching of a 
sermon containing tenets not fashionable at court, like that for which 
a clergyman was once impeached in England ; not merely the writ- 
ing ofessays to satisfy the people of the right of rebellion, like that 
which sent Algernon Sydney to i^ominious execution ; but treason 
defiant and organized ; treason with uplifted crest and outstretched 
arm ; treason which drenched the land with blood and darkened our 
homes with mourning. You have been engaged for years in removing 
political disabilities fiom men guilty of such treason, quickening them 
with capacity for political and official life, imtil they have at last 
gained possession of the southern wing of this Capitol. And this 
proceeding is their firsii signal exeroise of authority ; and they come 
to the bar of this court heralded by proclamations and surrounded 
with pageantry which fills your galleries when nothing is to be done 
but the filiug of a single paper. And all this to fix upon a citizen of 
Iowa, a Union officer, the disabilities which the generosity of the 
North has romoved from offenders in the South. 

Thero aro some incidents of this proceeding, apparontly ordered by 
Providence, to suggest a pause. These articles of impeachment wero 
served upon Oeneral Belloiap at ^y^ o'clock and forty minutes in the 
afternoon of the 6th day of April, 1876. On the 6th day of April, 
1862, at about the same hour, General Belknap was in the foro-front 
of the line of Union troops who made their last stand and rolled 
back the confederate forces on the bloody field of Shiloh. The 
former good character and distinguished services of the respondent 
may not avail him on the final question of innocence or guilt, but 
may properly be considered in disposing of this motion, which is 
addressed to the sound discrotion, in some sense the grace and favor, 
of this honorable court. 

Thero is no necessity for a speedy trial. The public safety is in no 
way in peril. No officer is to be romoved. for no officer is touched by 
these proceedings. The prospect is not brilliant for his nomination 
by the President for any ofiuce pending these proceedings, and if he wero 
nominated the Senate would probably not confirm him. Theroforo no 
great public interest demands an immediate triaL In the case of 
Blount's impeachment the trial was had at a session subsequent to 
that at which the articles wero presented. Judge Peck's trial was 
postponed to a subsequent session on the motion of Mr. Webster. And 
m this case, whether political disabilities shall or shall not be laid 
upon Oeneral Belknap is not a question of such pressing importance that 
its determination cannot be postponed to a calmer hour. Not only 
has General Belknap maintained a good character, but he has renderod 
important and eminent services to the Republic^ and he stands to-day 
with honorable place in history, with roputation unquestioned save 
in rogard to the transaction now under consideration, testified to only 
by a single witness, and that witness the feeble tool of one woman 
bent on uie destruction of another. 

Every Senator who hears me knows that I am especially estopped 
to utter one disrespectful word to this body. I have experienced its 
ffenerous kindness so often that I can never entertain aucht but the 
nighest respect for the Senate and the warmest affection ror its mem- 
bers ; and no one will do me the injustice to suppose that my advocacy 
of this motion is inspirod by any want of confidence in the ability or 
integrity of this court. But I romember a proceeding in this body 
some years ago, in which a Senator was on trial, and I happen to know 
that at that time another Senator, who had been a member of the 
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committee which reported the case to the Senate and had what wae, 
snbetantially, a judicial duty to perform in the premises, was in the 
daily receipt of nnmerons letters from his warmest friends and lead- 
ing politicians of his own party at home, assuring him that if he did 
not do ever3rthinff in his power to expel the accused he never could 
be re-elected. The Senator thus warned pnrsued the course which 
his convictions dictated, but the predicted consequence was realized. 
Of course, I do not know that yon, Senators, are daily receiving 
such letters in regard to this trial. But I should not be astonished to 
learn that some person, unacquainted with the proprieties of this pro- 
ceeding, had written a similar letter to some Senators. 

The coming presidential campaign is already dawning upon ns, and 
will increase m warmth and interestday by day. It is impossible for this 
court to sit, amid the excitement of a political canvass, entirely unaf- 
fected by political influences ; and no harm can come to the public, while 
the respondent's chances of impartial justice at your hands would be 
greatly increased by postponement of this trial until the coming po- 
fitical contest shall l^ settled. 

We aU know what the next campaign is to be. The democrats, 
who have been so long out of office, rely upon the watchword ** anti- 
corruption " to win the people to their support. This the republi- 
cans must meet by exhibiting greater detestation of corruption than 
the democrats profess. The democrats can only exhibit their virtue 
by finding corruption in the republican party to be rebuked, and re- 
publicans can exhibit their virtue only by out-Herodiug Herod in 
Snnishment of whatever corruption democrats may pretend to find, 
loth parties are therefore interested in making the most of the al- 
leged misconduct of the respondent. The democrats have found 
nothing, in all their investigations, against any other officer, and 
nothing against the respondent except the particular matter set out 
in these articles of impeachment, and that alleged by only one wit- 
ness, and he durst not remain in the country twenty-four hours after 
he had testified. The campaign, therefore, must turn upon the guilt 
or innocence of Belknap, both parties being interested to establish 
his guilt. He will therefore be made the object of attack from every 
stump, in every newspaper^ and in every hamlet in the land. And 
the question is, whether this is a favorable time for him to receive a 
perfectly calm and dispassionate triaL 

Consider what has already transpired. A report was made by a 
committee to the House of Representatives about three o'clock in the 
aftt^rnooQ of April 2, 1876. The committee had no authority to make 
the investigation or the report; but thet«norof the report was so grate- 
ful to the House that, without printing the testimony, and under the 
stress of the previous question, amid a scene of excitement and con- 
fusion which the Speaker characterized as ** disgraceful disorder," the 
impeachment was carried by a unanimous vote. It is worthy of re- 
mark, as evincing the excitement of the honr, that one of the firmest 
and ablest lawyers of the House, one of the honorable managers now 
present, after aeclaring that the House had no authority to impeach 
Mr. Belknap, then out of office, was so carried away as to vote in favor 
of Impeachment. 

After this remarkable proceeding on the part of the House, the 
Attorney-General, a mild-mannered gentleman, with a kind heart and 
high sense of propriety, was so excited by the fear that a democratic 
House was getting ahead of a republican administration that in open 
defiance of the Constitution, which declares that *^ the right of the 
people to be secure in their persons, houses, papers, and efiects against 
unreasonable searches and seizures shall not be violated, and no war- 
rant shall issue but upon probable cause supported by oath or affirma- 
tion, and particularly describing the place to be searched and the per- 
son or things to be seized," without oath or affirmation establishing 
probability of guilt and without warrant issued for arrest, issued his 
leitre de cachet to the chief of a band of detectives belonging to the 
Treasury Department to exercise the strictest aurveUInnoe oYer the re- 
spondent. And in pursuance of this despotic and void order Belknap's 
house was surrounded with armed policemen and filled from cellar to 

? arret with these detectives. The Attorney-General had no more an- 
hority to seize Belknap*8 house and imprison him therein than Bel- 
knap bad to imprison the Attomey-Qeneral, and no more authority 
than had any private citizen to thus imprison them both. And, apart 
from the motive which inspired it, this proceeding of the Attorney- 
General is as much more deserving of impeachment than the trans- 
action set out in these articles as the violation of a plain provision 
of the Constitution in favor of the people's rights is more dan^erons 
to liberty than the violation of a particular penal statute. This pro- 
ceeding of the Attorney-General, however, is only mentioned to show 
how political exoit-ement could overcome the prudence of a high ex- 
ecutive officer and transform the head of the Department of Justice 
into a minister of injustice. 

Let this trial ^ over until the political contest shall be ended. 
The respondent will not attempt to escape ; will not, like his accusers, 
flee into Canada ; but will be present whenever this court requires 
his presence. 

My colleague has referred to the case of Swartwout, and it is full 
of instruction for the present hour. He was accused of unparalleled 
dishonesty in office. And his supposed dishonesty has g^ven a new 
word to our language. ** Swartwouting" is equivalent to embezzle- 
ment and official peculation. He was set upon by pamphlets and 
speeches, political vituperation and popular denunciation ; the press I So the motion was not agreed to. 



opened upon him like the Russian artillery upon the fated six hun- 
dred, and " volleyed and thundered " until Swartwout, in utter con- 
sternation, sought safety beyond the seas. There he remained until 
the presidential campaign was closed, the public mind had resumed 
its normal state, the storm had subsided, and the uproar ceased. 
Then he returned, and upon a deliberate and honest settlement of 
his accounts it was ascertained that, so far from his having been a 
defaulter, the Government was indebted in a small sum to him. 

This lesson ou^ht not to be lost upon the lovers of justice when, 
in the hour of high political need, a victim is singled out to be pur- 
sued to the death — when a citizen is required as a scapegoat for a 
party. 

When we come to consider the final issues in this case, if we ever 
reach them, then the considerations which we now urge may be un- 
important. But upon this question. When shall Belknap be tried f 
his former good character and honorable public services are properly 
urged upon the court ; for surely such a man should be denied notic- 
ing which may secure to him the calmest, most impartial trial. And 
then, if for the imprudence of others justice can only be appeased by 
the disgrace of one who has rendered snch service and bears such 
honors, so be it. But let this great act of justice proceed from delib- 
erate judgment, and do not let it stand in our history as an instance 
of politi(Ml injustice to crimson the cheeks of our children with shame. 

Mr. EDMUNDS. Mr. President, with a x>ossible view of saving time, 
I move that the Senate withdraw for consultation. 

The PRESIDENT pro tempore. The Senator from Vermont moves 
that the Senate now withdraw for deliberation. 

A division was called for. 

The PRESIDENT pro teflnpore. On the motion to retire the roll-call 
will proceed, a division being called for. 

The question being taken by yeas and nays, resolted—yeas 35, nays 
24; as follows: 

YEAS— Messrs. Anthony, Bayard, Bogy, Booth, Bnmside. Cameron of Wiscon- 
sin, Caperton, Christiancy, Cockrell, Conover, Cooper, Cragin, Davis, Faton, Ed- 
maudH. Goldthwaite, Hamilton, Key, MoOreery, McDonald. McMlllau, Morrimon, 
Morrill of Vermont. Morton, Norwood, Oglcsby. Rand^b, Kansom, Hol>ert«on, 
Saulsbiiry, Sharon, Stevenson, Thnrman, Wadleikn, and west— 35. 

NAYS—Mossrs. AJlison. BontweU. Cameron oiPennsylvania, ConkUn^r, Dawus, 
Dennis. Frelinj^huysen, Hamlin, Harvey, Howe, Ingalls, Jones of Florida, Jones 
of Xevada, Kelly, ^^au, Maxe^r, Mitchell, Morrill of Maine, Patterson, Sar;;ent, 
Sherman, " 



! Isevada, Kelly, Lonau, Maxev, Mitcuou, Momll of Maine, iratterson, Sar;;ent, 
liorman, Spencer, Windora, and Withers— 24. 

I^OT VOTING— Meps-s. Bruce, Clayton, Dors^, English, Ferry, Gordon, Hitch- 
cock, Keman, Paddock, Wallace, Whyto, and Wright— 12. 

The PRESIDENT |?ro tempore. The Senate orders a retirement for 
consoltation. 

Mr. Manager HOAR. Mr. President, before the Senate retires, I 
ask its consent to call attention to one other matter, and that is that 
the Senate will consider whether the rule of parliamentary law which 
prohibits the discussion in the Senate of what has taken place in the 
House of Representatives is a rule governing the proceedings of this 
trial, in order that the managers who represent the House may gov- 
ern themselves accordingly. I am led to allude to the subject from 
the fact that one of the learned connsel has been permitted to stAte 
that a scene of disorder took place in the other branch of Congress 
on a certain occasion to which he referred. I do not make any mo- 
tion upon this subject, but desire to call the attention of the Senate 
to the matter, that we may understand what our rights and duties are 
in the premises. 

Mr. CARPENTER. Mr. President, in behalf of the defendant we 
wish to say that before that very important question shall be decided 
by the Senate we desire to be heard upon it. 

The PRESIDENT pro tempore. The Senate will now retire. 

The Senate, at two o'cIock and fifty-five minutes p. m., retired to 
the conference chamber. 

The Senate having been called to order in the conference chamber. 

The PRESIDENT pro tempore stated the question to be on the mo- 
tion for continuance submitted by Mr. Carpenter, of connsel for the 
respondent. 

Mr. EDMUNDS moved that the motion of the respondent to post- 
pone the further hearing of the impeachment until the first Monday 
in December next be denied. 

After debate, 

Mr. SHERMAN moved to substitute for Mr. Edmunds's motion 
" that the President pro tempore ask the managers if they desire to be 
heard on the pending motion of Mr. Carpenter, of counsel for re- 
spondent." 

Mr. MERRIMON moved that the Senate return to its Chamber 
without action ; on which motion the question, being taken by yeas 
and nays, resulted— yeas 30, nays 30 ; as follows : 

YE AS— Messrs. Allison, Bogy, Boiitwcll, Cameron of Wisconsin. Conklin^. Cono- 
ver, Cragin, Dawes, Dennis, Fo'rry, Ilamlin. Ingalls, Jones of Florida, Jones of Ne- 
vada, Logan. Merrimon, Mitchell, Morrill of Maine, Morrill of Vermont, Oglesby, 
Pwldock, Patterson, Ransom, Robertson, Sargent, Sharon, Sheiman, Spencer, West, 
and Windom— 30. 

NATS— Messrs. Bayard, Booth, Bnmside, Cameron of Pennsylvania, Caperton, 
Christiancy. Cockrell, Cooper, Davis, Eaton, Edmunds, Goldtnwsito, Hamilton, 
Harvey. Hitchcock, Howe. Kelly, Key, MoCroery, McDonald, McMillan, Maxcy. 
Morton, Norwood, Randolph, Saolabnry, Stevenson, Tharman, Wadleigh, ana 
Withers— 30. 

NOT VOTING— Messrs. Anthony, Bruce, Clayton, Dorsey, English, Freling* 
hnysen, Gordon, Keman, Wallace, Whyte, and Wright— 11. 



Digitized by 



Google 



TRIAL OF WILLIAM W. BELKNAP. 



15 



The question recnrring on the amendment of Mr. Shbrman, the 
yeas were 28, and the nays 31 ; as follows : 

TSAS— Messrs. Allison, Bogy, Bontwelt, Cameron of Wisconsin, Conorer, Craf^, 
Dawes, Dennis, Ferij, Frelingnaysen, Hamlin, Inealls. Jonos of Florida, Jones of 
Kevada, Logan, McCreery. Merrimon, Mitchell, Morrill of Maine, Morrill of Ver- 
mont^ Patterson, Randolph, Bansom, Robertson, Sharon, Sherman,- Spenoer, and 
Windom— S& 

NAYS— Messrs. Bayard, Booth, Bumside, Cameron of Pennsvlvania, Caperton, 
ChristiancT, Cockrell, Cooper, Davis, Eaton, Edmonds. Goldtnwaite, Hamilton, 
Harvey, SGltcboock, Howe, Kelly, Key, McDonald, McMillan, Maxey, Morton, Nor- 
wood, Oglesby, Sargent, Saolsbnry, Stevenson, Thnrmui, Wadleigh, West^ and 
Withers-^1. 

NOT VOTING— Messrs. Anthony,6nioe, Clayton, Conlding, Dorsey, English, 
Gordon, Keman, Paddock, Wallace, Whyte, and Wright— 12. 

So the amendment was rejected. 

The question recorring on the motion of Mr. Edmxtnds, the yeas 
-were 59, and the nays 0; as follows : 

YEAS— Messrs. Allison. Anthony. Bayard, Bogy, Booth, Bontwell, Bnmside, 
.Cameron of Pennsylvania, Cameron oiWisoonsin, Caperton, Christiancy, CockroU, 
ConUing, Conover, Cooper, Davis, Dennis, Eaton, Edmonds, Ferry, Frelinghuysen, 
Goldthwaite, Hamilton, HamUn, Harvey, Hitchcock, Howe, IngalliB. Jones of Flor- 
ida, Jones oi Nevada, Kelly. Key, Logan, McCreery, McDonald; McMillan, Maxey, 
Merrimon, Mitchell, Morrill of Maine, Morrill of Vermont, Morton, Norwood, 
Oglesby, Paddook, Patterson, Randdpfa, Ransom, Robertson, Sargent, Saolsbnry, 
Sherman, Stevenson, Thnrman, Wadleigh, West, Whyte, Windom, and Withers— 
50. 

NOT VOTING— Messrs. Bmce, Clayton, Cragfai, Dawes, Dorsey, Eng^h, Got- 
don, Keman, Sharon, Spenoer, Wallace, and Wnght— 19. 

So the motion was agreed to. 

At four o'clock and thirty-five minutes p. m. the Senate retamed 
to the Senate Chamber, and the President i>ro tempore took the chair. 

The PRESIDENT pro tempore. The Presidine Officer is directed to 
state to the counsel for the respondent that their motion is denied. 
The question now recurs on the motion submitted by the managers 
on tl^ part of the House of Representatives. Do the counsel on the 
part of the respondent desire to be heard upon it f 

Mr. BLAIR. We wish to he heard on that motion. 

Mr. SHERMAN. Let the motion he read. 

The PRESIDENT pro tempore. The Secretary will report the mo- 
tion. 

The Secretary read as follows : 

On motion of the managers, 

Ordered, That the evidence on the questions pertaining to the plea to thejnrisdic- 
tion of this conrt be given before the arguments relating thereto are heard, and if 
aacfa plea is overrule^ that the defendant be required to answer the articles of im- 
peachment within two days, and the House of RepreeentativeM to reply, if they 
deem it necessary, within two days, and that the trial proceed on the next day after 
the Joining of issue. 

The PRESIDENT pro tempore. The Senate will now hear the coun- 
sel for the respondent. 

Mr. BLAIR. Mr. President 

Mr. ANTHONY. Mr. President, if the counsel will give way, I move 
that the Senate sitting as a court of impeachment adjourn until to- 
morrow at half past twelve o'clock. 

The motion was agreed to ; and the Senate sitting for the trial of 
the impeachment s^oumed until to-morrow at bAlf past twelve 
o'clock. 



Friday, April 28, 1876. 

The PRESIDENT oro tempore having announced that the time had 
arrived for the consideration of the articles of impeachment against 
William W. Belknap, 

The usual proclamation was made by the Sergeant-at-Arms. 

The respondent appeared with his counsel, Mr. Blair and Mr. Car- 
penter. 

The PRESIDENT pro tempore. The Secretary will notify the 
House of Representatives that the Senate is now ready to receive the 
managers and the House, provision being made for their accommoda- 
tion. 

At twelve o'clock and thirty-six minutes p. m. the Sergeant-at- 
Arms announced the presence of the managers of the impeachment 
on the part of the House of Representatives, and they were conducted 
to the seats provided for them. 

The Secretary read the journal of the proceedings of the Senate 
yesterday sitting for the tnal of the impeachment. 

The PRESIDENT i>ro(mpore. The Senate is now ready to proceed 
with the trial. The Secretary will report the pending motion sub- 
mitted by the managers on the part of the House of Representatives. 

The Secretary read as follows : 

In the Senate of the ITnited States, sitting as a court of impeaohmenl 
Ths UiOTKo States of Ambrica) 
vs. y 

WnXIAM W. BXLKNAP. ) 

On motion of the managers, 

tion 

such_ . . 

impeachment within two days, and the House of :&opresentatives to reply, if they 
deem it necessary, within two days, and that the trial proceed on the next day after 
the Joining of issue. 

The PRESIDENT |>ro tempore. Are the managers ready to go onf 



Mr. Manager LORD. Mr. President, I think the managers pre- 
sented yesterday on that question all that they desire to submit at 
the present time until the other side are heard. 

The PRESIDENT i>ro tempore. Do gentlemen of counsel desire to 
be heard t 

Mr. CARPENTER. Mr. President and Senators, the same reason 
which induced us to move yesterday for a continuance of the tnal of 
this cause until after the coming political campaign induces us now, 
since the Senate has determined to try this cause at the present term, 
to hurrv it forward as fast as we can before the political furnace be- 
comes heated seven times hotter than its wont. I therefore say to 
the Senate that we shall ask no unnecessaiy delay in this case ; we 
shall interpose no dilatory plea or motion which, in our judgment-, is 
not essential to the merits of the case, and shall do everything in our 
power to speed the trial and terminate it as soon as possible, having 
due regard to the importance of the cause and to the proi>er defense 
of this respondent. 

The first part of this order, "That the evidence on the questions 
pertaining to the plea to the jurisdiction of this court be given before 
the arguments relating thereto are heard," we have no objection to. 
It is a matter of total indifference to us what is the order which the 
Senate may make in that particular. Whether the testimony shall 
be taken and the argument on the facts and the law in regard to the 
jurisdiction of the court be heard together, or whether they shall be 
proceeded with at different times is a matter of indifference to us. 

To the residue of the order, however, we do seriously object upon 
several grounds. In the first place, we object to the manaffers con- 
trolling this case on both sides. We are perfectly willing that they 
should ask such orders as they please for their own government and 
their own pleadings ; but we object to their fixing or asking any 
order in regard to our pleadings. This part of the order is : 

And if such plea is ovemiled. that the defendant be required to answer the arti- 
cles of impeachment within two days. 

I suppose that means answer the articles on the merits. 
And the House of Bepresentatives to reply, if thev deem it neoessarv, within two 
days ; and that the trial proceed on the next day after the Joining of issne. 

I submit to this honorable court that a proper reply to the man- 
agers of the House in regard to this part of the proposed order would 
be the famous reply which Coke maae to the king : ** When the ques- 
tion arises and is debated, I will do what is fit and proper for a judge 
to do; and further, I decline to pledge myself to your majesty." When 
this plea to the jurisdiction shall he disposed of, the defendant may 
demur to the articles of impeachment, or may not, as he shall be ad- 
vised ; and what will be the circumstances of this court, or of the 
counsel, or even of the managers, who, although numerous, are not 
incorporated and are still mortal, this court cannot to-day determine. 
They may not want to make their reply to whatever we may say so 
speedily as they now think. 

In the next place, if the court please, while as I say we shall not 
attempt to make any delays in this case beyond what are absolutely 
necessary, the argument of the question of the jurisdiction of this 
court CHuuot be made properlv on the day indicated in this order. 
The defendant has been compeUed to employ counsel, and the coun- 
sel whom he has employed have been actively engaged, were at the 
time of their retainer, and haye been ever since, in other professional 
employments in which they were previously engaged. Tne Supreme 
Court of the United States has been in session all the time and is 
still in session. Other courts in the States where Judge Black has 
had engagements have been in session also, and he has been com- 
pelled to be absent from Washington most of the time. Mr. Blair 
has also been engaged in the Supreme Court and in other professional 
employments. Therefore it h>ts been impossible for us up to the 
present time to do more in this case than to attend to its current ne« 
cessities. We have had no opportunity to make any preparation for 
the argument of what in my belief is the gravest question ever pre- 
sented to a tribunal in this country, namelv, whether this Senate 
has an undefined criminal iurisdiction over forty million people. 

There is another practical difficulty that has been in our way, which 
was mentioned yesterday, and that is that all the books on the sub- 
ject are out of the Library being examined, I suppose, by the com- 
mittees of the House or by Senators, and we have therefore had no 
opportunity to reach the books which we desire to examine previous 
to this argument ; and every lawyer in the Senate knows that such 
a question cannot be proi>erly prepared on our side without a thor- 
ough examination of the authorities, the matters of law decided in 
other tribunals, and the history of the proceedings in England from 
which we have borrowed this procedure. 

I wish in this connection to say to the court that we cannot be ready 
to present our side of this question, and properly present it as the im- 

Sortance of the question requires, present it as is due to this court, 
ue to ourselves, and, above ^1, due to our client, in less than two 
weeks. We. therefore ask that this matter may oe postponed until 
two weeks irom to-day ; and after that, unless in case of sickness or 
some calamity which cannot be foreseen, I think we shall ask for no 
other delavs except in the necessary preparation of pleadings or other- 
wise as will be conceded to be entirely proper. 

In connection with the request that we shall have two weeks to 
prepare for this argument, I repeat my assurance that it is not for de- 
lay ; it is not to w^e the time of the court ; and it will not hs v« that 
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e£fect, for I ondeistand you have some thiDgs to do besides hearing 
this case — I refer to your legislative bnsiDess — and oar only object is 
to be able to present the question as its importance demands. 

Mr. Manager LORD. Mr. President and Senators, I desire to call 
the attention of this court to the proceedings had on the 17th of the 
present month. I do not intend in the least to call in question the 
good faith of the counsel who has Just addressed this triuunal, but I 
may refer to what I am about to refer to, in order to show this court 
the good faith of the managers in making this motion. On the 17th 
of the present month this occurred. The Chief Clerk read : 

" The mftnacers ob the part of the Hooae of Representatiyes reqaest a copy of 
the plea filed By W. W. Belknap, late Secretary of War, and the House of Repre- 
sentatives desire time nntU Wednesday, the 19tli instant, at one o'clock, to consider 
what replication to make to the plea of the said W. W. Belknap, late Secretary of 
War." 

The TnsBiDEST pro tempore. Senators, you have heard the motion of the mana- 

STS. Those who concur will say ay ; those who non-concur will say no, [putting 
e question.] The ayes have it ; the Senate so orders. 

The Chair will ask tbe gentlemen counsel for the respondent if they will be ready 
to proceed at the time named in the motion submitted by the managers f 

The learned counsel who has Just addressed the court answered : 
That will depend entirely upon what the managers do. We cannot anticipate. 

If they do what we suppose they will do, we shall oe ready. If not, we shall nave 

to consider what we wfll do next 

Now, if the court please, this answer of the counsel was supposed 
to refer to a general replication ; in other words, he said in substance 
to this tribunal that if the managers put iii a general replication he 
would be reudy to go on with the argument. At least, so we under- 
stood ; and it is difficult for me at the present time to give any other 
possible interpretation. The counsel could not have intended to trifle 
with this court He could not have said that he would be ready to go 
on provided we were ready to come in here and abandon this impeach- 
ment. Therefore all that he could have intended, in our judgment, 
was this : " if the managers put in a general replication t^< the plea 
of the defendant, then and in that case we shaU be ready to go on 
immediately upon that question.*' 

We did not put in simply a replication relating to the principal 
question ; we put in something more than a general replication, namely, 
a snecial replication, and therefore the counsel is not bound to go on 
unaer his statement. 

But this is the point : The counsel says he wants time to prepare, 
because the question to be decided by this court is whether it has 
criminal jurisdiction over forty millions of people. That question 
would be presented by the general replication, and, if the counsel 
would have been readv on the 19th day of the present month to argue 
that question, why is he not ready now f 

Let me call the attention of the Senate for a moment to the other 
questions bearing on this matter, contained in the special replication. 
In this special replication three issues are tendered. In the first 
place, tbe replication affirms that William W. Belknap was in office until 
and including the 2d day of March — the day upon which he was im- 
lieached. We also affirm that the House of Representatives through 
a proper committee had taken jurisdiction of the case, and that the 
impeachment procee<ling8 were pending when the defendant resigned. 
We also affirm that the defendant resigned to avoid the impeachment ; 
and allow me to call the attention of the court, in passing, to the re- 
joinder of the defendant, in which he substantially admits that he 
resigned for the purpose of avoiding the impeachment. He gives an- 
other reason for it, it is true, than guilt, but no matter, the fact is sub- 
stantially admitted in his rejoinder that he resigned for the purpose 
of avoiding this impeachment. Therefore there will be no great aiffi- 
oulty in regard to the question of fact raised on that part of the re- 
f oinder to our replication. 

Then, on the second question, the proceedings before the House of 
Bepresentatives, they are very easily proved ; and as to the question 
of whether he was in office on that particular day, it is a matter of 
history that he did not resign until the 2d of March, and therefore he 
was in office on that particular day. 

Now, if the court please, the questions relating to these facts : first, 
the question relating to the defendiuit's power to evade the Constitu- 
tion and the punishment of the Constitution by resigning; second, 
the question relating to dividing a day into fractions ; third, the ques- 
tion relating to the proceedings before the House of Representatives ; 
that is to say, the relation of the impeachment to the commencement 
of the proceedings, and also another question as to the effect of the 
adoption of those proceeding by the House of Representatives—all 
these are questions, I say, with which all lawyers are familiar, more 
or lees ; and certainly the distinguished conusel on the other side must 
be familiar with all these questions. 

As will be seen, the facts pertaining to these questions are within 
a very narrow compass, can be easily educed and easily considered. 
If we understood rightly the suggestions of counsel on yesterday, 
they claim to be thorou|;hly familiar, all of them, with what has trans- 
pired before the committee of the House and what has transpiiedin 
the House of Representatives. However unjustly they stated these 
facts, however erroneously, nevertheless they will undoubtedly hold 
on to their present view in regard to them until they are convinced 
by the evidence ; and therefore it is that under these circumstances 
the managers feel constrained, beinff ready here to-day with the wit- 
nesses, to ask this court to go on with the trial and take the testimony 
bearing on the question of jurisdiction ; and after the testimony is in, 



it will be in tbe discretion of the court to grant one, two, three, or 
more days, or longer time ; I mention this number of days as sufficient 
in my judgment for counsel to prepare; but it will of course be in 
the discretion of the court to grant such further time as the court 
may deem proper. 

Mr. CARPENTER. Mr. President, I ask permission to say a word 
in reply to the argument of the honorable manager so far as it relates 
to me personally. After we had filed our plea, and the managers had 
asked time to reply, the President inquired of the counsel for the de- 
fense if they would be ready to proceed after the managers had filed 
their replication. To that I replied that if the managers did what 
we supposed they would, we should be ready to proceed — ^not proceed 
to argne afiy question ; not proceed to take testimony; but proceed 
to file a counter-pleading ; and I had then with me (supposing that 
they would demur to our plea, which stated nothing but facts) a 
joinder in demurrer. If they nad filed their demurrer that day, I 
should have filed the joinder m demurrer the next moment. My re- 
ply simply was that we should be ready to proceed on that day if 
they did what we supposed they would; that is, if they demurred to 
our plea we should be ready to join in demurrer. No question was 
asked as to when we should be ready to proceed with the actual trial. 

Everything done here is a proceeding in the trial. When this court 
by its order directed that the trial should proceed on the 27th, what 
was intended f Simply that the next step should then be taken. 
Tbe motion to continue it over this session was a proceeding in the 
trial. We proceeded with the trial all that day, and are proceeding 
to-day ; but to proceed vrith the trial and to be ready to argne a par- 
ticular question, are very different things. 

The honorable managers. I suppose, nave been investigatius^ this 
question for weeks. They have nad the opportunity to do so, being 
excused, I suppose, from duty in the House, and allowed to sit in com- 
mittee during the sittings of the House. They have had weeks to 
devote to this subject and had the books at hand. We have not; and 
we have been eng^ed in other necessary professional employments 
during this time. S this order is to be passed in this form, and this 
question is to be argued to-day or to-morrow, it is impossible for im 
to argue it. The honorable managers might as well ask for an order 
that we should not be heard at all. Even the Almighty employs 
human means and instrumentalities to execute His providences. Bel- 
knap could not do any better. He has to rely upon mortal men ; and, 
if he is to get a lawyer who will devote his entire time to this case 
from the day of its inception to its end, he must get a lawyer who has 
no other case. The lawyers who have no cases are, as a general thing, 
the lawyers to whom a man in such a case would not want to intrust 
his interests. 

We are not asking, I assure the Senate, for a single moment's delay 
for the sake of delay. We ask nothing but such time as in a case 
pending in the Supremo Court under its original jurisdiction not 
one of the honorable managers would refuse to opposite counsel, as 
a matter of professional courtesy. Undoubtedly if the honorable 
manager who has just addressed the Senate was opposed to me in a 
case under the original jurisdiction of the Supreme Court, a case not 
under peremptory call, and I should ask him as a courtesy for two 
weeks to prepare an argument and brief in the case, he would never 
think of clenying it, as I certainly should not to him. 

Although this is a great court, and a great case in the estimation 
of the managers, it is still a lawsuit, and must be tried as other law- 
suits, if it is tried at all. And I am astonished that the managers 
feel bound to deny us a courtesy which I state professionally, upon 
my honor as a lawyer, is absolutely necessary to enable us to present 
this question at all as becomes either the court or the cause. 

Mr. Manager LORD. Mr. President and Senators, it certainly is 
the fault of the counsel for respondent, and not the fsmlt of tl^e man- 
agers, that we have misapprehended his position ; and I apprehend 
that there was no person m this august court on that day among the 
hundreds who were here who did not fully understand the counsel 
when he responded to the question of the court to mean that he 
would be ready to proceed that day, not by the filing of a mere for- 
mal paper which his clerk could draw, but that on that day he would 
be ready to proceed with the trial. What was the language used f 
What was the question of the President t 

The Chair will ask the gentlemen counsel for the respondent if they wiU be 
ready to proceed at the time named in the motion submitted by tlie mana^rsf 

The counsel says he meaut he would be ready to proceed to file a 

Eaper! Ready to proceed to do a clerk's work! Nobody under 
eaven understood nim so. Of course we are bound to take the ex- 
Slanation of the counsel, but when he so responded he was responsi- 
le for saying that which led everybody in this court-room but him- 
self to understand that he would be ready to proceed with the trial, 
and therefore the managers felt bound on their part to take such 
action as was necessary &r an immediate triaL 

Now I apprehend that this is not a question like the case sug:gested 
by the counsel ; this is not a court in which a manager has a right to 
extend the courtesy which one who has the supreme control of a case 
may do at the circuit or in the Supreme Court, to take the illustration 
of the counsel. Bnt this court proceeds upon its own rules, and the 
circumstances surrounding this case make it proper that the mana- 
gers on the part of the House of Representative should urge all rea- 
sonable diligence. The House of Representatives was compelledunder 
the evidence to present this impeachment to this high tribunaL There 
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is no reason for delay. The ooonsel well knows, much as he is en- 
gaged in the courts, extensive as is the legal business which he con- 
ancts^ that '^ where there's a will there's a way/' and that he can 
put his will behind this case and say that owiug to the ausnst char- 
acter of this court, and owing to the nature of the charge, and owing to 
all the circumstances surrounding the case, which I need not detail here, 
this matter ought to be tried and ended ; the House of Representa- 
ti vesshould be need from unnecessary and f»rotracted labor in this mat- 
ter. The counsel speaks of extended business. The managers who 
are present, while they wish to submit with all cheerfulness to any order 
of the court, and while they desire to extend every possible courtesy 
in their i>ower to the other side, feel, representing the House here un- 
der the circumstances to which I have referred and in view of other 
circumstances which ¥rill present themselves to the minds of the Sen- 
ate, that tliere is no reason for any delay of this case beyond that 
which is required not by an absolute necessity but by a reasonable 
necessity. 

If the counsel should present an affidavit showing engagements 
which he had entered into prior to his engagement in this case, even 
then this court might say that he ought to make his application to 
some other tribumS for a postponement. Without disputing in the 
least his engagements, witnout having an^ doubt whatever but that 
he is engaged every moment of his professional time, we do feel con- 
strained on our part to ask this court, under the circumstances which 
have been developed in this case and which surround every case of 
this character, that its order reouire the defendant to proceed with all 
duQ diligence ; and we do not think the order we ask is unreasonable 
in that regard. 

The counsel says he does not find books. I would say that all the 
books I have examined, and I have Examined many^ with the excep- 
tion of two or three that are in court on a comparatively preliminary 
question, were in the law library when I examined them and are there 
now ; and if the managers have any books which the counsel desires, 
he can have them at any time. 

Mr. CONKLING. Mr. President, before coming to the matter of 
time or delay, I wish to offer an oMer relating as I think to a more 
important matter than the simple question of the day on which the 
trial shall begin. 

The PRESIDENT pro tempore. The Senator from New York pro- 
poses an order which will be read. 

The Chief Clerk read as follows: 



Ordered, That the Senate proceed first to he»r and determine the question whether 
V. W. Belknap, the respondent, is amenable to trial by impeachment for acts done 
as Secretary of War, notwithstanding his resignation of said office. Tho motion 



that testimony l>o heard tonching the exact time of such resignation, and touching 
the motive and purpose of snch resignation, is reserved withoat prejadice till the 
question above stated has been considered. 

The PRESIDENT pro tempore. Tho question will be upon this mo- 
tion first. 

Mr. CONKLINO. It may be that the managers, or the counsel, or 
both may wish to be heard upon the motion. 

Tho PRESIDENT pro tempore. The Chair was about to inquire of 
the managers if they desired to be heard on this motion. 

Mr. Manager LORD. We do. 

The PRESIDENT pro tempore. The manager will proceed. 

Mr. Manager LORD. Mr. President and Senators, it seems to me 
that under the authorities adduced yesterday such a course of pro- 
eednre would be protracting the trial and entirely unnecessary. Sev- 
eral authorities were produced yesterday to show that a special find- 
ing or verdict is only necessary when the questions of fact are found 
in one tribunal and the law is applied by another. This onestion of 
Jurisdiction is a sing^le question, and it ought not to be divided and 
subdivided. The evidence should be in before the Judgment of tho 
eonrt is taken on the question of Jurisdiction : and this I understand 
the other side concede. Very great embarrassment might arise, very 

Seat delays might ensue from dividing this question. I cited yester- 
y an authority in the State of New York, to which I will again call 
the attention of the Senators, the Barnard case. 

The court of impeachment in that State, composed of the presi- 
dent of the senate, the lieutenant-governor, the senatftrs, and the 
Judges of the court of appeals, had precisely this question before 
them. A plea to the jurisdiction was interposed, as follows : 

And the said respondent in his own proper person, and by his connsel, John H. 
Reynolds and WilUam A. Beach, comes and says that this court oaeht not to have 
or take further cognisance of the articles of impeachment, or any or either of 
tiiem, presented in this court against him, because he says that the said articles 
of impeachment were not, nor wore any nor was either of thorn, adopted by the as- 
sembly of this State by a vote of a minority of all the members elected thereto, as 
required by section 1 of article 6 of the constitution of this State. 

A replication was put in to that plea, asserting — 

That it is not true that the articles of impeachment now presented agiUnst the 
Mid respondent do not appear to be and are not articles of impeachment adopted 
bv the assembly of the Stato, but that the said articles do appear to be and are ar- 
tkks of impeachment adopted by tho said sasembly. 

Then Edward M. Johnson and Charles B. Dayton were called and 
0wom on the part of the respondent. Hon. C. P. Vedder and Hon. 
Thomas G. Alvord were called and sworn on the part of the prosecu- 
tion, these being respectively members or officers of the house. 
Counsel then argued the case, Messrs. Beach and Reynolds, of counsel 
for respondent, and Mr. Van Cott, of connsel for the prosecution. 

Tlie president stated that the question before the court was whether the plea of 
the respondent should be sustained. 



Mr. Lewis moved that the chamber be cleared for private consultation. 

The president put the question whether the court would agree to said motion, 
and it was determined in the affirmative. 

The president nut the question whether the court would sustain said plea of the 
respondent, and ft was determined in the negative, as follows. 

Chief Judge Church, of the court of appeals : Judge Allen, also of 
the court of appeals, and Senator Murphy in that case voted in the 
afiQrmative ; the other senators in the negative. I refer to this case 
of The People r«. Barnard to show that in a court of impeachment 
composed of the senators of the State of New York and the judges of 
the court of appeals of that State the precise order was taken for 
which we move : the evidence was in l)efore the question of Jurisdic- 
tion was passed upon. Why should we be driven to one single ques- 
tion when there ara three or four, and all of them I apprehena exceed- 
ingly important questions in this case ? Perhaps in one view it may 
be the question of the case whether the defendant resigned for the 
purpose of evading this impeachment. Why should we try one ques- 
tion at one time and trv another question at another time f 

I sincerely hope, on behalf of tho managers, that this court will 
adopt the order proposed by them on this question, changing the time 
as in its discretion it may deem proper. The first part of the order 
presented by the managers is concurred in by the defendant, who 
through his counsel makes no objection to that part of the order. 

Mr. CARPENTER. Mr. President and Senators, the pleadings proper 
in this case consist of the articles of impeachment, the plea to the juris- 
diction, and the first replication of the House of Representatives to 
which there is a demurrer by us and a Joinder by the managers. Strictly 
speaking, that is the only issue that could be made in this case. The 
honorable managers, howover, saw fit, without asking leave, to file 
two replications, instead of one, to our plea. Wo of course did not 
care how fully they wont into this question ; we were ready to follow 
them in disregard of technical pleading. 

I nover heard of a case in a court where a single plea had led to an 
issue of law and fact or where a declaration or any proceeding what- 
ever was followed by two issoes, one of law and o*^no of fact, that the 
court did not always first dispose of the question of law. That being 
disposed of, tho question of fact may or may not be necessary to be 
' inquired into. While on the part of Mr. Belknap we make no objec- 
tion to this proceeding, its regularity is a question for the court to 
determine. It seems to me that tho more regular proceeding is that 
indicated by the order offered by the Senator from New York, that 
the law of this question should be first settled. If we had been cap- 
tious about pleading, and had moved the court to strike out this sec- 
ond replication, which is drawn not according to common-law form, 
but according to the free-and-easy style of the Now York code, this 
court would have stricken it out as having been improperly filed, 
permission not having' been granted to reply double. We did not ob- 
ject because we did not care for forms, and we followed them after 
their kind in our roply to their pleas. But certainly the course most 
in harmony with the method pursued in courts of law would bo to 
settle tho law upon this point first. If the Senate has no inrisdictiou 
over a man who is not in office at the time the impeachment com- 
mences, that ends the question. That is a mere question of law ; and 
wo shall contend, of course, that any officer of the Ooveniment has a 
perfect right to resign at any moment and that the motives of a man's 
resignation cannot affect the legal consequences which follow tho act 
of resignation. The Supreme Court of tho United Stat43s has held 
where a citizen who wishes to have a litigaMon with a citizen of his 
own State moves into another State for the express purpose of giving 
the Federal courts jurisdiction, that is no objection to the jurisdic- 
tion ; that a man may change his residence from one State to another 
for the purpose of obtaining a footing in a Federal court, as well as 
he may change it for the purpose of improving his health or his finan- 
cial condition. 

I do not regard the issues made as of any substantial consequence 
to this case. We care nothing about them. We are willing to try 
them or not try them, as the court directs. But the question is 
whether this man was in office at the time ho was impeached by the 
House of Representatives f That is fully presented by tho articles, 
by our plea to the Jurisdiction, and by tho first, which is the only reg- 
ular, replication on the part of the House and our demurrer thereto. 
If the Senate shall be of opinion that none but a person in office can 
be impeached, of course that ends this proceeding. At all events, the 
method suggested by tho order last offered is the method which would 
be pursued m a court of law. It will be borno in mind that we inter- 
posed the firsltfiemurrer, and are therefore entitled to open and close 
m the argument. 

Mr. Manager LORD. Mr. President, I desire to state to the Sena- 
tors in regard to the evidence itself that it will take but a very brief 
period to present it. It is principally documentary evidonce. The 
managers do not think that over one hour, certainly not over two, 
would be consumed in taking the testimony. It does not involve the 
merits of the case in the least. It is simply evidence that was before 
the committee, and certain documents from the House of Representa- 
tives. 

Now it seems to me — Senators will pardon me for repeating per- 
haps what I have already said at least in part — that it won Id only 
create delay to adopt tho resolution offered by the honorable Senator, 
because it involves discussing only the abstract question whether a 
citizen can be impeached, or whether a citizen who has been in office 
and is now out of office can be impeached. That is by no means the 
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only question in this case ; and we have aathorities to show that a 
person is not allowed to resign for the mere purpose of evading an 
impeachment. If the resolution of the honorable Senator should be 
adopted, and this court should go on and hear arguments upon that 
one question, that does not end this ijpatter if the decision is adverse 
to the jurisdiction. The House of Kepresentatives has still a right 
to be heard on the question whether a man, when his sin finds him 
out, as is charged in these articles, has the right to resign and defeat 
the Constitution, defeat tiie disqualification which the Constitution 
has provided for the very purpose of protecting the people against 
themselves. A high officer may commit high crimes and misdemeanors, 
and on some wave of fanaticism be returned to power. As is charged in 
this case he may for long years have been receiving bribes and yet be 
restored to favor. I cannot say what the fact is; in this case I am 
now speiUiing of what the articles charge, that for many years the 
defendant has received bribes, rendering himself in the judgment of 
the nation, in the judgment of this court, utterly unfit to hold office ; 
and yet when he is confronted with the evidence, for the very pur- 
pose of defeating the disqualification of the Constitution, he resigns. 

It is said that the sentence of a court can be passed upon him dis- 
qualifying him. That is true as the law now stands ; but I call the 
Senators' attention to this position : that the statute may, at any time, 
be repealed. The defendant in this case might be disqualified by the 
judgment of a court, and the very next day after that disqualifica- 
tion the statute mignt be repealed with an enactment that the dis- 
qualification be removed ; or the President might pardon him, as he 
could without the statute being rei>ealed. Therefore if that sentence 
should be pronounced in this case, if there is a case before this court 
which demands the judgment of disqualification, as the articles of im- 
peachment, if true, most clearly and emphaticaUy show— not leaving 
it to the favor of the President to pardon him ; not leaving it to legis- 
lative enactment to free him from the penalties of his crime — ^then this 
court ought to l^^r the whole case, and it seems to me it would be a 
mere waste of time to hear arguments on this abstract qnestion when 
it is so closely identified with the other part of the case. If you hold 
favorably to the position of the House of Representatives on that 
point, the trial it is true would go on; if you hold adversely to your 
Jurisdiction, then we should have to institute another trial upon the 
second replication. 

The counsel criticises somewhat this repliciCtion and speaks of it 
as "belonging to the New York practice. Mo matter what practice it 
belongs to, m putting in that replication the House of Representa- 
tives simply did its duty and only its duty. What would be thought by 
the forty millions of people to whom the learned counsel just referred 
if the managers on the part of the House had neglect<ed to bring be- 
fore this body these facts ; should have neglected to aver what we be- 
lieve to be true, and what the respondent by his rejoinder has confessed 
to be true, that he resigned for the very purpose of escaping this im- 
peachment — not, as he says, because he is ^ilty, but to save a lacera- 
tion of his feelings f No matter what his motive, the fact stands 
confessed on this record that he resided for the purpose of escaping 
impeachment, the impeachment provided by the Constitution and the 
disqualification provided by the Constitution. What would those 
forty millions of people to whom the learned counsel so eloquently 
referred think of us if we had allowed that fact to go without notice t 

And then again we have authorities from a court as high as the 
court of appeals of the Stat« of New York, authorities in England, 
many authorities, showing that the other point, whether he was in 
office until and including the 2d day of March, is a most important 
question. There is an issue also in regard to the proceedings in the 
House of Representatives before its committee. We allege that that 
committee had properly entertained jurisdiction of this case before 
Mr. Belknap resigned, and we affirm that when the House impeached 
him that impeachment related back to the commencement of the pro- 
ceedings. The learned counsel on the other side, understanding the 
force of this position, denies in his rejoinder that that committee had 
any authority to inquire into these facts. I repeat the defendant de- 
nies that that committee had any authority whatever to entertain any 
proceeding against the defendant. Is not this an important issue? 
Do not the lawyers in this court, now judges, remember enough of 
the doctrine of relation to know that when that impeachment was 
made it related back to the commencement of the proceedingsT 
Therefore, it being affirmed on the other side as a matter of defense 
that that committee had no jurisdiction whatever, that the House had 
in no manner authorized it to institute these proceedmgs, Is not that 
an important fact to brin^ before this court f 

I close, Senators, by saying that this qnestion of jurisdiction cannot 
be subdivided. It is but a single question, and this court ought to 
pass upon it but once. I repeat that under the resolution presented 
by the honorable Senator this conrt may be called upon to pass on 
the qnestion of jurisdiction twice. This should not be done. There- 
fore the managers submit that the order asked for by them should be 
granted. 

Mr. EDMUNDS. I should like to hear the proposed order read again. 

The PRESIDENT pro tempore. The Secretary will report the order. 

The Secretary read as follows : 

Ordered, Thftt the Senate procfied first to hear and determine the qnestion whether 
W, W. Beiknap, the respondent, is amenable to trial by impeachment for acts done 
AS Secretary of War, notwithstanding his resignation of said office. The motion 
that testimony bo heanl tonching the exact time of such resignation, and toncbing 
the motive anil purpose of snch resignation, is reserved without prejudice till the 
question above stated bos been considered. 



The PRESIDENT pro tempore. Do the counsel for the respondent 
wish to bo heaid fnrtherf 

Mr. CARPENTER. No, your honor; we are willing to submit it. 

Mr. THURMAN. Mr. President, if we were in an ordinary conrt 

The PRESIDENT pro tempore. The Chair will remind tSie Senator 
from Ohio thit the question is not debatable. 

Mr. THURMAN. Is it not debatable on these orders f 

Mr. CONIOilNG. I wish it were. 

Mr. THURMAN. Then I move that the Senate withdraw. 

The PRESIDENT pro tempore. The Senator from Ohio moves that 
the Senate retire for deliberation. 

The motion was not agreed to. 

Mr. THURMAN. If the Senate will not withdraw, I move to sus- 
pend the rules, if it is in order to make that motion. 

The PRESIDENT iwv tempore. That motion is not in order. 

Mr. HAMLIN. It can be done'by unanimous consent. 

The PRESIDENT pro tempore. By unanimous consent a rule may 
be suspended. 

Mr. EDMUNDS. I feel obliged to object. I do not think debate 
is the thing. 

The PRESIDENT pro tempore. Objection is made by the Senator 
from Vermont. 

Mr. EDMUNDS. I offer an amendment to the order proposed bv 
the Senator from New York. I move to strike out the last paragraph 
of his order in the following words : 

The motion that testimony be heard teaching the exact time of snch resignation 
and toncliing the motive anu purpose of such resignation is reaervod wittiout pr^- 
udice tin the question above stated has l>een considered. 

And to insert in lieu thereof : ^ 

And that the managers and couns^ in such argument dlaonas the question whether 
the issues of fact are matoriaL 

So as to read : 

Ordered, That the Senate proceed first to hear and determine the question whether 
W. W. Belknap, the respondent, is amenable to trial by impeachment for acts done 
OS Secretary ot War, notwithstanding liis resignation of said office ; and that the 
managers and counsel in such argument discuss the question whether the issues of 
fact are material. 

The PRESIDENT pro tempore. Do the managers desire to be heard 
upon the amendment f 

Mr. Manager LORD. I will say on behalf of the raanagera, Mr. Pre- 
sident, that they are satisfied with this amendment offered by Senator 
Edmunds. 

The PRESIDENT pro tempore. The Chair will ask the counsel for 
the respondent if they desire to be heard t 

Mr. CARPENTER. We are satisfied to submit the matter. 

Mr. HAMLIN. I move that the rules be suspended so far as to per- 
mit the Senator from Ohio to speak, under the limitation which is 
upon the body when we retire — ten minutes. 

The PRESIDENT |>ro tempore. The Senator from Vermont has ob- 
jected. The rule cannot be suspended except by unanimous consent. 
The motion therefore is not in order. 

Mr. HAMLIN. No ; objection was made to a general saspension of 
the rule, but I now ask for a suspension of the rule for ten minutes 
only in order to allow the Senator from Ohio to speak. 

Mr. THURMAN. I hope my friend from Maine will not press that 
motion. I do not want any privilege on this floor that every other 
Senator does not possess ; but I want this question discussed hero or 
else wh ere 

Mr. HAAILIN. That is what I want. 

The PRESIDENT pro tempore. The rule cannot be suspended with- 
out unanimous consent. 

Mr. ANTHONY As business has been transacted since the motion 
to retire was negatived, I renew the motion that the Senate now 
withdraw for consultation. 

The PRESIDENT j>ro tempore. An amendment having been offered, 
the Senator from Rhode Island moves that the Senate retire for de- 
liberation. 

The motion was agreed to. 

The PRESIDENT pro tempore. The Senate will now retire. 

The Senate, at one o'clock and thirty-three minutes p. m., retired 
to the conference chamber. 

The Senate having been called to order in the conference chamber. 

The PRESIDENT pro tempore stated that the Question was on the 
amendment proposed by Mr. Edmunds to the resolution submitted by 

Mr. CONKLING. 

Mr. THURMAN moved to amend the amendment of Mr. Edmunds by 
adding to the words proposed to be inserted the following : 

And whether the matters in support of the Jurisdiction alleged by the House of 
Bepresentatives in the pleadings subsequent to the articles of impeachment can 
bo thus alleged if the same are not averred in said articles. 

The amendment to the amendment was agreed to. 

The amendment, as amended, was agreed to. 

The qnestion recurring on the resolution of Mr. Conklino, as 
amended, 

Mr. THURMAN moved further to amend the resolution by striking 
out all after the word *' resolved'' and in lien thereof inserting : 

That the Senate will first hear the evidence on the issues of fact relating to tho 
qnestion of Jurisdiction, and after hearing the same will fix a time for hoanng the 
argument upon the questions of Jaw and fact relating to such Jurisdiction. 

The amendment was rejected. 
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The qnestion recurring on the resolution of Mr. Conkunq, as 
amended, as follows : 

Ordered, ThRt tho Senate proceetl first to hear and deterrolDe the question 
whetber W*. W. Belknap, (he respondent, is amenable to trial by inipeaobment for 
acts done as Secretary of War, uotwitbsauding his resignation of said office ; and 
that tho managers and counsel in such argtimcnt dlsonss the question whether the 
issues of fact are material, and whether the matters in support of the jurisdiction 
alleged by the Honse of Representatives in the pleadings subsequent to tho articles 
of Impeachment can be thus alleged if the same are not averred in said articles. 

The resolution, as amended, was agreed to. 

Mr. EDMUNDS submitted the following order for consideration. 

Ordered^ That the hearing proceed on the 4th day of May, 1876; and that three 
of the managers and three of the counsel for the respondent be heard thereon, as 
follows : One counsel for the respondent shall open and shall be followed by one 
manager, and he ahall be fbllowea by one counsel for the respondent, who shall be 
followed by two managers, and one counsel for the respondent shall close the argu- 
ment : ana that such time be allowed for argument as the managers and counsel 
may desire. 

Mr. ANTHONY moved to amend by striking out 'Mth" and in lieu 
thereof inserting '' 15th.'' 

The amendment was rejected. 

Mr. BURNSIDE moved to amend by striking out 'Mth" and in lien 
thereof inserting " 16th." j 

The a mendm ent was rejbcted. 

Mr. UOW£ moved to amend by striking out " 4th'' and in lieu 
thereof inserting "8.th." 

The Question being taken by yeas and nays, resulted — yeas 23, nays 
32 ; as follows : 

YEAS— Messrs. Allison, Anthony, Boutwell, Buraside, Cameron of Wisoonsint 
Conover, Cooper, Cragin, Ferry, Frelinghuysen, Harvey, Hitchcock, Howe, Ingalls, 
Jones of Florida, Logan, McMillan, liUtchell, Morrill of Maine, Oglesby, Bobert- 
•on, Sargent, and Salisbury— 93. 

KAY^-MessTS. Bayard, Bogy, Booth, Capertmi, Christiancy. Cookrell, Conk- 
ling, Davis, Dennis, Eaton, Edmunds, Hamilton, Jones of Nevada, Kelly, Kev, Mo- 
Creery, McDonald, Maxey, Merrimon, Morrill of Vermont, Morton^orwooa, Pad- 
dock, Patterson. Randolph, Ransom, Sherman, Thnrman,WadIeigh, Wallace, Whyte, 
and Withers— 32. 

NOT VOTING— Messrs. Bruo^ Cameron of Pennsylvania, Clayton, Dawes, 
Borsey, Enfdish. Ooldthwaite, Gordon, Hamlin, Keman, Sharon, Spencer, Steven- 
son, west, Windom, and Wright— 16. 

So the amendment was rejected. 

Mr. CONKLINO moved to amend the resolution b^ striking out all 
after the word '' resolved" and in lieu thereof inserting — 

That the hearing proceed on the 4th day of May, 1876, at twelve o*olock and 
thirty minutes p. m. ; that the opening and those of the argument be given to the 
respondent ; that three counsel and three managers may be heard in such order as 
may be agreed upon between themselves ; and that such time be allowed for argu- 
ment as the mimagers and counsel may desire. 

After debate, 

The amendment was agreed to. 

The resolution of Mr. Edmunds, as amended, was then agreed to. 

On motion of Mr. SAfiGENT, the Senate resolved to return to its 
Chamber. 

At four o'clock and forty minutes p. m. the Senate returned to the 
Senate Chamber, and the President t?ro tempore took the chair. 

The PRESIDENT wro tempore. The Presiding Officer is directed to 
state to the parties that the Senate have made several orders, which 
will now be reported by the Secretary. 

The Chief Clerk. The first order is as follows : 

Ordered, That theSenafce nrooeed first to hear and determine the question whether 
W. W. Belknap^he rosponuent, is amenable to trial by impeachment for acts done 
as Secretary of War, notwithstanding liis resignation of said office ; and that the 
managers and counsel in such argument discuss the question whether the issues 
of fact are material and whether the matteirs in support of the juxisdiction alleged 
by the Honse of Representatives in the pleadings subsequent to the artioles of im- 
peachment can be thus alleged if the same are not averred in said articles. 

The PRESIDENT pro tempore. The second order will be read. 
The Chief Clerk read as follows : 

Ordered, That the hearing proceed on the 4th of May, 1876, at twelve o'clock and 
tlihly minutes p. m. ; that ue opening and close of the argument be given to the 
respondent; that three oennsel and three managers may be heard in such order as 
may be agreed on between themselves; and that such time be allowed for argu- 
ment as uie managers and counsel may desire. 

Mr. THURMAK. Mr. President, I move that the Senate, sitting 
for the trial of the articles of impeachment, adjourn to the 4th of 
May at twelve o'clock and thirty minutes p. m. 

Mr. Manager LORD. Will the Senator withdraw that motion for 
a moment f '^' 

Mr. TUURBiAN. Certainly, I am willing to do so. 

The PRESIDENT pro tempore. The motion to acUoum is with- 
drawn. 

Mr. Manager LORD. Mr. President, I am desired by the managers 
to say that we should like to be heard on the question of the right to 
open and close, and also in regard to the number of managers who 
shall be allowed to speak. 

The PRESIDENT pro tempore. What has been read is an order of 
the Senate. Does the Senator from Ohio renew his motion that the 
Senate sitting for the trial of the impeachment adjourn to the time 
named f 

Mr. ANTHONY. Is there not any way of reaching what the man- 
agers propose f 

The PRESIDENT oro tempore. Does the Senator make a motion! 

Mr. THURMAN. Mr. President, on this side of the Chamber we 
did not hear what was the request of the managers. 



Mr. ANTHONY. I asked if there was no way of considering whether 
the request can be granted. 

Mr. CRAGIN. The suggestion of the Senator from Ohio was that 
he did not hear the request of the managers. 

Mr. THURMAN. With respect to time, the order is unlimited. 
Unlimited time is allowed for the argument, both in the opening and 
the closing. 

The PRESIDENT pro tempore. One of the managers, Mr. Lord, has 
asked to be heard on the order Just read. That was the request of 
the manager. 

Mr. FRELINGHUYSEN. I would ask the Chair whether there is 
any objection to hearing the managers now f 

The PRESIDENT pro tempore. None. They may be heard. 

Mr. EDMUNDS. The managers can move to set aside the order, 
just as ihey could in court, I think. 

The PRESIDENT pro tempore. The Chair cannot suggest to tho 
managers. They can proceeid. 

Mr. CAMERON, of Pennsylvania. Mr. President, had we better 
not adjourn and meet to-morrow f 

Mr. EDMUNDS. No ; let us end this matter now. 

Mr. CAMERON, of Pennsylvania. It is almost five o'clock. 

Mr. EDMUNDS. We can end it in fifteen minutes. 

Mr. CAMERON, of Pennsylvania. It would be very unpleasant to 
interrupt the managers after they begin to speak. We sh^l hardly 
get through by a reasonable hour to-day. 1 move, therefore, that 
when the Senate adjourns it adjourn to meet on Monday at twelve 
o'clock. 

The PRESIDENT pro tempore. We are not in legislative session, 
and the motion cannot be entertained. 

Mr. McDonald, if a motion was made to rescind the order, 
would that give the managers the opportunity they desire f 

The PRESIDENT pro tempore. If that motion is made by a Sena- 
tor and agreed to by the ^nate, the question of the order will be 
open. It lies with the Senate. 

Mr. EDMUNDS. The managers can be heard by unanimous con- 
sent. 

The PRESIDENT j>ro tempore. - The Chair has stated that tho man- 
agers will be heard. 

Mr. Manager LORD. Mr. President, I make a motion to rescind tho 
order on the points which I have stated, and desire that Mr. Hoar 
be heard on the subject. 

The PRESIDENT pro temjwre. The Chair would state to the 
manager that a motion by him to rescind the order of the Senate 
would not be in order ; but the manager is permitted to address tho 
Senate. 

Mr. Manager LORD. I was informed by a Senator that the mo- 
tion would be in order; but I will put it in any shape the President 
ms^ suggest. 

The PRESIDENT pro tempore. Tho manager, Mr. Hoar, has the 
floor and is entitled to be heard. 

Mr. Mannger HOAR. Mr. President and Senators, I had not ex- 
pected that this question would arise at this moment for discussion ,* 
but I believe I can make a very compaet and brief statement of what) 
we have to submit. | 

I understand that the rules of proceedings upon impeachment are 
not governed by the prineiples or precedents of ordinary criminal 
courts. The Honse ox Lords or the Senate sitting as a court of im- 
peachment undoubtedly derives great light in the application of the 
Erinciples of common Justice and of law from the saces of the law ; 
ut nevertheless impeachment is a proceeding which stands on its own 
constitutional ground. It is an investigation into the guilt of great 
public offenders abusing official trusts, by the legislative bodies of the 
country where that practice prevails. In that investigation, as every- 
where else, those legislative bodies are equals. Neither branch of the 
American Congress stands as a suitor at tho bar of the other; neither 
branch of the British Parliament stands as a suitor at the bar of the 
other; but the concnrrent Judgment of the two branches is necessary 
to an imi)eachment, Just as the concnrrent Judgment of the two 
branches is necessaiy to an act of legislation. In the English Par- 
liament the House of Commons brings to the bar of the Lords every 
bill which it passes, and requests the assent of the Lords thereto. Just 
as in tho English Parliament the House of Commons biings to the 
bar of the Honse of Lords the fact that it has ascertained the guilt 
of a groat public offender in the course of its official duty, and asks 
the Judgment of the House of Lords as to his guilt and his punish- 
ment. 

It is an absolntcly settled principle of right that upon all questions 
which arise in the trial of an impeachment the House of Commons 
has the right to reply. It is a principle which has existed in En- 
gland for four hundred years, which, wnen the term "impeachment" 
IS used in our Constitution in clothing this body with one of its high- 
est functions, was imported as all the other constitutional attendants 
of an impeachment were imported, except where they are expressly 
varied by the Constitution itself. 

This question arose in tho trial of President Johnson, and with tho 
leave of the Senate I will cite that authority and the English author- 
ity on which the Senate then based its action. After a discussion 
of a question of practice which came up, as to the course of proceed- 
ing in the trial, the Chief Justice, then presiding in the Senate, after 
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the managen for the Honse had closed what they had to say, in- 
quired of the conDsel for the President respondent whether they de- 
sired to reply to what had been said by the managers, and the man- 
agers representing the House interposed with this suggestion : 

Mr. Mumger BmoHAM. Mr. Preddeoi, with all respeet toaching the suggestion 
Jnst made by the presiding officer of the Senate, 1 beg leave to remind the Senate, 
and I am instructed to do so by my associate managers, that from time immemo- 
rial in proceedings of this kind the light of the Commons in England, and of the 
Bepi«sentatiyes of the people in the United States, to close the debate has not been 
by any role settled against them. On the contrary, in Lord Melville's case— 

And thiS; I believe, is the last case of impeachment which has taken 
place in England — 

if I may be allowed and pardoned for making reference to it, the last case, I be- 
lieve, reported in England, Lortl Erskine presiding, when the very question was 
made which has now been submitted by the presiding officer to the Senate, one of 
the managers of the House of Commons arose in his placo and said that ho owed it 
to the Commons to protest against the immemorial usage being denied to the Com- 
mons of England to be beard in reply to whatever might be said on behalf of the 
accused at the bar of the Peers. In that case the language of the manager, Mr. 
Giles, was : 

*' My lords, it was not my intention to trouble your lordships with any obser- 
vations upon the arguments yon have heard ; and if I now do so, it is only for the 
sake of insisting upon and maintaining that right which the Commons contend is 
their acknowle&ed and undoubted privilege, the light of bein^ heard after the 
counsel for the defendant has made his ob^rvations in reply. It has been inva- 
riably admit-tcd when required." (29 State Trials, page 7C2. 44-46 George IIL) 

Lord Erskine ** respond^ the right of the Commons to reply was never doubted 
or dispntod.V 

Following the suggestion of the learned eentloman who has just taken his seat^ 
I believe that wbcnihat utterance was maiM it had been the continued rule in En- 
gland for nearly five hundred years. 

iB-tbls tribunal, in the first case of impeachment that ever was tried before the 
Senate of the United States under the Constitution, (I refer to the case of Blount^) 
the Senate will see by a reference to it that although the accuseil had the atilrma- 
tixo of the issue, although he interposed a plea to the Jurisdiction, the argument 
was closed in t^d case by the manager of the House, Mr. Harper. 

In rcs]ponse to that claim, the distingnished and able counsel for 
the President, who, I need not remind many of the most distinguished 
members of this body, fought every inch of ground, yielded to the 
demand ; and throughout the President's trial, from that time, the 
House of Representatives was heard in reply upon every question that 
arose, whether a question of the admission of evidence, of the pro- 
ceedings, or the final question, following therein the English prece- 
dents u>r five hundred years and the precedent adopted in the first 
case of impeachment in the Senate, and acting therein also in accord- 
ance with what, so far as I have been able to examine, has been the 
proceeding in every case of impeachment in a State tribunal in this 
country. 

In addition to these two sources of authority upon this point, I de- 
sire for one moment to call the attention of the Senate to the fact that 
the managers undertake here the afiirroative of this issue. It is true 
that the respondent has interposed what he calls a plea to the juris- 
diction,and that the jurisdictional question has been raised by making 
an issue upon that plea ; but that is a matter of form and not of sul^ 
stance. If the counsel for the respondent had seen fit to enter a 

general plea of ''not guilty," the question of the jarisdiction of the 
enate to try and convict would have been involvcid in the final vote 
upon that question. To show the jurisdiction of the court over the 
subject-matter of the inquiry is a part of the afiimative issue involved 
in the presentment of articles. So that by the logic of ordinary prac- 
tice we are brought to the same result as we should be if it were not a 
question of the prerogative of the House, and the accustomed and well- 
settled methods of proceeding in impeachment. In the Blount trial, 
I believe I have stated with sufficient distinctness, the plea being 
that William Blount was a Senator of the United States and there- 
fore not an impeachable civil officer, and also that he had laid down 
his office before the proceedings were instituted — upon that issue, 
which presented simply the question of jurisdiction, the opening and 
close were with the House. 

Mr. EDMUNDS. Mr. President, I move that the Senate sitting for 
this trial adjourn imtil half past twelve o'clock, afternoon, of the 4th 
day of May. 

Sir. McDONAIuD. If the Senator will withdraw the motion 

Mr. EDMUNDS. I withdraw it. 

Mr. McDonald. I desire, Mr. President, to move to reconsider 
the vote in regard to the order of proceeding in the case. 

The PRESIDENT pro tempore. The Senator will submit his motion 
in writing. 

Mr. CONKLING. May I inquire of the Senator whether his pur- 
pose is to enter the motion now and leave it to stand undetermined 
until the 4th of May, or to have immediate action upon it now f And 
if it be not out of order, I will assign as a reason for my inquiry that 
if the motion to reconsider be entered and left to stand, no gentleman 
who is to engage in the conduct of this proceeding on either side will 
understand what is incumbent upon him or to be incumbent upon 
him when the 4th of May arrives. So I suggest to the Senator that 
he would hardly make the motion to reconsider and leave it standing, 
thus untying everything that has been done and leaving both sides 
in doubt. 

Mr. ANTHONY. Mr. President, I submit that the motion of the 
Senator from Indiana must be to rescind the whole order, not a part 
of it. The order has been adopted. We cannot reach a part until 
the whole is placed before the court again. 

Mr. CONKLING. This was a separate order. There were two or- 
ders. 



Mr. ANTHONY. I beg pardon ; I thought it was all one order. 

The PRESIDENT pro tempore. There are two orders. The Senator 
from Indiana will submit his motion in writing. 

Mr. FRELINGHUYSEN. Mr. President 

The PRESIDENT pro tempore. The Chair reminds Senators that 
debate is out of order. 

Mr. FRELINGHUYSEN. I do not propose to debate ; but a motion 
was made to adjourn to the 4th day of May, and I was going to ask 
whether it would not be better that the Senator from Vermont should 
change his motion and move that we adjourn until Monday next at 
half past twelve! 

The motion of Mr. McDonaij> being reduced to writing was read 
by the Chief Clerk, as follows : 

Ordered, That the vote by which the order in rofcard to the order of discussion 
of the Jurisdictional question was adopted be reconsidered. 

Mr. McDonald. Mr. President, in response to the Senator from 
New York [Mr. Conkung] I will say that I have made the motion 
to reconsider; and of course it is with the Senate whether they will 
consider it now or at a future time. 

Mr. EDMUNDS. Let us dispose of it now. 

The PRESIDENT pro tempore. The question is on the motion of 
the Senator from Indiana [Mr. McDonald^ just read. 

Mr. McDonald. I ask for the yeas and nays. 

The yeas and nays were ordered ; and the Secretary called the name 
of Mr. Allison. 

Mr. HOWE. Mr. President, I should prefer that the vote would 
not be taken on this motion at the present moment. 

The PRESIDENT pro tempore. Debate is not in order. 

Mr. HOWE. I move that the Senate sitting as a court of impeach- 
ment a(\journ until to-morrow at half past twelve o'clock. 

Mr. WHYTE. Is it in order to make such a motion while the roll- 
call is going on f 

The PRESU>ENT pro tempore. There has been no response to the 
call. 

Mr. WHYTE. The first name was called. 

The PRESIDENT pro tempore. But not responded to. The Senator 
from Wisconsin [Mr. HOWR] moves that the Senate sitting for the 
trial of the impeachment adjourn until to-morrow at half past twelve 
o'clock. 

Mr. DAWES. Perhaps the Senator will permit me to make a sugges- 
tion. By unanimous consent, the managers were heard on the ques- 
tion of changing this rule. It seems to me that it would be proper to 
extend the same courtesy to the counsel for the respondent. 

The PRESIDENT pro tempore. The question is on the motion of 
the Senator from Wisconsin. 

Mr. CAMERON, of Pennsylvania. Mr. President 

The PRESIDENT pro tempore. Debate is not in order. 

Mr. CAMERON, of Pennsylvania. I do not intend to debate; but I 
rise to a question of order. I think I can move to amend the motion 
of the Senator from Wisconsin by proposiuj^ that we shall adjourn 
until Monday at twelve o'clock and thirty minutes p. m. 

Mr. HOWE. I will withdraw the motion I submitted just now, 
for the time being, in order that the question raised by the Senator 
from Massachusetts [Mr. Dawes] may be considered. 

Mr. DAWES. I do not know that the counsel have the least desire 
to be heard ; but common courtesy, it seems to me, would demand 
the extending to them of the same privilege that the Senate has ex- 
tended to the managers. 

The PRESIDENTjp«> tempore. The Senator from Wisconsin with- 
draws his motion. Do the counsel on the part of the respondent de- 
sire to be heard f 

X Mr. CARPENTER. Mr. President, from the course of the argument 
of the honorable manager | Mr. Hoar] we are very much in doubt 
whether we have any concern with this business. It seems to be 
rather a conference between the two Houses than a proceeding in this 
trial. We are informed by the honorable manager that we have been 
tried and convicted in the other end of this Capitol, and that they 
have simply brought their jnd^ent here for ratification and concur- 
rence ; and they are only now investigating the question as to how 
and in what form the Senate is to concur in the judgment which the 
House of Representatives has rendered against us. That, of course, 
is a mere question of practice between the two Houses, which we are 
understood to have no interest in and no right to intedtere with. 

On the merits of this motion to rescind, twenty-five years' practice 
has satisfied me that it is always safe to leave a court to vindicate 
its own order ; and when this court, after full deliberation and con- 
sultation in private, has made an order, we assume that that order 
will be adhered to. 

In the next place^ whatever may be the precedents in the House of 
Lords in trying an impeachment, we have the authority of the hon- 
orable manager himself who has just taken his seat that they are not 
binding at all in a trial of impeachment under our Constitution. In 
the debate which took place in the House (if it can be called a debate 
where nobody was allowed to speak) as to the ordering of the impeach- 
ment, the honorable manager himseft stated that the British rules were 
not applicable, and consequently no aid could be drawn from the trial of 
Warren Hastings. Now I submit that whatever may have been the 
rule in the trial of impeachments in England this court should make 
its own rule, and that should be the rule of right and instice. 

I deny, as respectfully as a man may deny anything tnat comes from 
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a co-ordinate branob of thifi Congress, that the Honse appears hero in 
any other attitude than we appear here, a suitor in this cauM. Is it 
possible, where the Constitution says we are to have a trial, and the 
House of Representatives presents itself here as the accuser, that it 
is a part of tne court ; that it is entitled to any favor here that we 
are not entitled to t The rule uniformly adopted by the courts of 
law is a rule which tl^ experience of hundreds of ^ears-has deter- 
mined to be wise and proper, and that is the rule which I understand 
this Senate has ordered for this trial. Is it desired by the honorable 
mana^Ts that the ordinary course of justice should be changed on 
this trial, that we should be invited to new entertainments, and that 
we should be borne down here by oppressive precedents in the House 
of Lordd, and esx>ecially after the mana^r himself, with an indepen- 
dence which was all worthy of him, has in his own branch of Congress 
put aside the authority of the precedents of the House of Lords in 
impeachment cases t 

The PBESIDENT pro tempore. The question is on the motion sub- 
mitted by the Senator £rom Indiana, [Mr. McDonald.] 

Mr. Manager HOAR. Mr. President, I ask leave to say a word. 

The PRESIDENT pro tempore. The manager asks to be heard. Is 
there objection t The Chair hears none. 

Mr. Manager HOAR. I desire to eey , Mr. President, that the learned 
oouBsel has imitated one of his associates in strangely misunder- 
standing and misapplying some observations which he attributes to 
me. I do not, however, propose to be drawn into a discussion of what 
took place In the House of Representatives. The proposition which 
I made and to which he has undertaken to reply was that the House 
of Representatives brings to the Senate a charge the truth of which 
it has ascertained in the course of its public legislative duty. Un- 
doubtedly it has the burden of maintaining that charge and of prov- 
ing every fact which is involved in it; ana undoubtedly the defend- 
ant has the full right to every constitutional or legal principle or 
presumption of innocence which exists anywhere. But the burden 
and the duty is on us of proving that charge according to the prece- 
dents of this Senate and of all senates, according to the precedents 
of the House of Lords in England sitting as a court of impeachment, 
and not according to the precedents of police courts or inferior courts 
of any other kind sitting anywhere. And the precedents of this 
Senate and of all senates sitting as a court of impeachment have 
adopted the rule practiced upon in the English House of Lords, from 
which impeachments come, for five hundred years, that on all ques- 
tions the party instituting the proceeding and having the burden of 
proof throughout the whole issue has the right to reply. That is the 
proposition, and to that proposition no answer whatever has been 
vouchsafed or suggested by the honorable counsel for the defendant. 

The further proposition, to which no reply has been suggested, 
^was that in this particular on this special issue now made up. the 
precedent of this. Senate and of all senates sitting as a court of im- 
peachment, precisely corresponds and agrees with the precedents of 
all courts whatever, that where a plea to the jurisdiction is inter- 
posed and to that plea a demurrer is filed, which — ^leaving out now 
this second matter of fact — is the question here, the party demurring 
has the affirmative and the reply in support of his demurrer. 

So that, taking the first issue presented here, the two modes of de- 
terming what is the proper course concur and coincide, and if the 
iasne of fact tendered by the House of Representatives anectiug the 
jurisdictional question be to any extent considered by the Senate, it 
is also clear that upon that issue of fact the party tendering that 
would be entitled in any court of equity or law to trie right to begin 
and the right to reply. 

Mr. EDMUNDS. Mr. President, may I request the Chair to ask 
the manager to point out to the Senate the demurrer of the House of 
Representatives t4» the plea t 

Mr. Manager HOAR. X will. It is the first replication : 

The Hoiue of KepreMntAtives of the United States, proseoating, on behalf of 
theroaelves and the people of the United States, the articles of impeachment exhib- 
ited by them to the Senate of the United States asainst said William W. Belknap, 
reply to the plea of said William W. Bollcnap, and say that the matters alleged in 
the said plea are not sufficient to exempt the said William W. Bellcnap from an- 
swering the said articles of impeactiment. 

And then the^ merely re-affirm a fact which had been affirmed in 
the original articles, that he was before that time Secretary of War, 
which 16 not a matter denied in the original plea ; so that this first 
proposition is nothing but a demurrer to the plea, though it is called 
a replication. 

I was saying; therefore, that if the second issue of fact be consid- 
ered by the honorable Senate in any degree the party having the 
affirmative of that issue of fact is entitled to the right to begin and 
the right to reply. So, then, the learned counsel for the respondent 
asks the Senate to overthrow the uniform course of practice in En- 
gland, and the course of practice settled by itself in the first case in 
this country, where four of the most distinguished lawyers of the land 
were employed on the one side and on the other, and admitted and 
conceded in the trial of the President, as many gentlemen whom I 
ace here veiy well know. 

Mr. HOWIS. Mr. President, I now renew my motion that the Sen- 
ate, sitting as a court of impeachment, acUourn until twelve o'clock 
and thirty minutes p. m. to-morrow. 

Mr. CAMERON, of Pennsylvania. I renew my amendment to the 
rnotion of the Senator from Wisconsin. 



The PRESIDENT pro tempore. The Senator from Pennsylvania will 
state his amendment to the motion. 

Mr. CAMERON, of Pennsylvania. I move that the court now sit- 
ting adjourn until Monday at half past twelve o'clock. 

Thfe PRESIDENT pro tempore. The Senator from Pennsylvania 
moves, as du amendment to the motion of the Senator from Wis- 
consin, that the time fixed shall be Monday, instead of to-morrow, at 
half past twelve o'clock. The question is on the amendment. 

The amendment was not agreed to. 

The PRESIDENT pro tempore. The ouestion recurs on the motion 
of the Senator from Wisconsin, that the Senate sitting in trial ad- 
journ until to-morrow at half past twelve o'clock. 

The motion was not agreed to. 

The PRESIDENT pro tempore. The question recurs on the motion 
submitted by the Senator from Indiana, [Mr. McDonald,] on which 
the yeas and nays have been ordered. 

Mr. HOWE. If it is not too late, I think I shall ask for the yeas 
and nays on my motion to adjourn. I do not think it is the purpose 
of the Senate to drive us to a vote on the motion of the Senator from. 
Indiana at the present time. 

The PRESIDENT pro tempore. The Senator from Wisconsin asks 
for the ^eas and nays on the question. Unless there is objection, the 
Chair will inquire if there is a second to the demand. 

The yeas and nays were ordered ; and being taken, resulted — yeas 22, 
nays 31 ; ns follows : 

TE A&->Mcssrs. AlUson, Boatwell, Cameron of Wisconsin, Cooper, Dawes, Ferry, 
Frelinehnysen, Han^ey, Howe, Jones of Nevada, Key. McCreery, McDonald, 
McMillan, Merrimon, Mitchell, Morrill of Maine, Morrill of Vermont, Oglesby, 
Saulsbury, Sherman, and Windom— 23. 



NAYS— Messrs. Anthony, Bayard, Bo^, Booth, Bamaicte. Cameron of Pennsyl- 
• " "' ' ^onkllnz, Conover, Davis, Dennis, Eaton. Hamilton, 

)rida, Kell\% Maxey, Norwood^addock, Patterson, 
Bando1ph,'Bansom, Bol)ertson, Sargent, Spencer, Thnrman, Wallace, Whyte, and 



Withers— 31. 

NOT VOTING— Messrs. Brace, Clayton, Cockrell, Crasin, Dorsey, Edmunds, 
English, Goldtbwaite, Gordon, Hamlin, Keman, Logan, Morton, Sharon, Steven- 
son, Wadleigb. West and Wright— 18. 

60 the motion was not agreed to. 

Mr. CAMERON, of Pennsvlvania. I now move that the Senate 
sitting as a court adjourn till Monday at twelve and a half o'clock. 

The PRESIDENT p^^ tempore. The Senate has refused to agree to 
that motion already. 

Mr. CAMERON, of Pennsylvania. This is a new motion, if the 
Chair please. 

The PRESIDENT pro tempore. The Senate refused the motion of 
the Senator prior to the yea and nay vote just taken. 

Mr. CAMERON, of Pennsylvania. The question was divided. Mine 
was an amendment to the motion of the Senator from Wisconsin. 

The PRESIDENT pro tempore. And it was rejected by the Senate. 

Mr. CAMERON, of Pennsylvania. I think I have a right now to 
make a new motion that the Senate sitting as a court adjourn until 
Mondaysat half past twelve o'clock. 

Mr. ANTHONY. If the Senator will modify his motion so as to fix 
the time five minutes later, it will be in order. 

Mr. CAMERON, of Pennsylvania. Then I will make it five min- 
utes after that time. 

The PRESIDENT pro tempore. That motion is in order. The Sen- 
ator from Pennsylvania moves that the Senate sitting for the trial of 
the impeachment adjourn until Monday at twelve o'clock and thirty- 
five minutes p. m. 

The motion was agreed to ; and the Senate sitting for the trial of 
the impeachment of W. W. Belknap adjourned until Monday next at 
twelve o'clock and thirty-five minutes p. m. 



Monday, May 1, 1876. 

The PRESIDENT pro tempore having announced the arrival of the 
time to which the Senate sitting for the trial of the impeachment had 
mourned. 

The usual proclamation was made by the Sergeant-at-Arms. 

The respondent appeared with his counsel, Mr. Blair and Mr. Car- 
I>enter. 

The PRESIDENT pro tempore. The Secretary will notify the House 
of Representatives that the Senate is now ready to receive the man- 
agers and the House, provision being made for their accommodation. 

The Sergeant-at-Arms announced the presence of the managers of 
the impeachment on the part of the House of Representatives; and 
they (with the exception of Mr. McMahon, who was absent) were 
conducted to the seats provided for them. 

The Secretary read the Journal of the proceedings of the Senate of 
Friday, April 28, sitting for the trial of the impeachment. 

The PRESIDENT pro tempore. The Senate is ready to proceed 
with th*» trial. The pending motion will be reported, proposed by 
the Senator from Indiana, [Mr. McDonald,] upon which the yeaa 
and nays will be taken. 

The Secretarv road the order of Mr. McDonald, modified from 
the form in which it was originally submitted, to read as follows : 

Orderedy That the vote by which it was ordered that the respondent be entitled 
to oonclndo the argnmcnt upon the question of the jurisdiction of the Senate to en- 
t«»rfe^n the articles of impeoohmont against (be respondent be reconsidered. 
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Mr. EDMUNDS. Mr. President, I feel bound, after what has taken 
place in the alignment, to move that the Senate withdraw for con- 
sultation. 

Mr. BLAIR. Mr. President, before the motion is put, I should like 
to be heard for a few moments by the Senate. 

The PRESIDENT pro Umpore. Is there objection f The Chair 
hears none. ^ 

Mr. BLAIR. Mr. President and Senators, when this question was 
mooted at the last session of this court, I had not been able to give 
any attention scarcely to the subject, and was therefore wholly un- 
prepared to make any remarks whatever upon it. Since that adj onm- 
ment, however^ I have looked into the matter with such opportunity 
as the time afforded me would enable me to do. and upon examina- 
tion of some of the precedents, which I think will be more authorita- 
tive than those stated by the managers, I hope that the Senate will 
not recede from the order it has taken in this matter. 

The first to which I will call the attention of the Senate is the case 
of Barnard, with which the manaj^rs have shown their familiarity, 
having referred to it in connection with this plea in abatement. 
Throughout that case the rule which obtains in courts of justice was 
adhenMl to, that counsel who maintained the affirmative of the issue 
had the opening and reply upon such issue. I would also say — and I 
am making my remarks verv brief— in regard to the affirmative of the 
issue that this is substantially a demurrer to the articles, because every 
lawyer knows that in a proceeding like this the articles themselves 
must allege all the facts necessary to give the jurisdiction in the cose 
alleged and proved. This court of impeachment is a court of limited 
Jurisdiction under the Constitution, and in every court of that char- 
acter the facts upon' which the jurisdiction rests must appear on the 
complaint by which the case is initiated and inviting the action of 
the court. 

Now, evei^ party demurring has the opening and closing, and the 
argument which is addressed to the court on the other side, that, as 
they have the affirmative of the general issue, therefore they ought 
to be heard in opening and replying upon all the questions arising in 
the progress of the case, would with equal propriety give the plaintiff^ 
in every other court the reply on all such questions, whether applied 
to a ijuestion of law or a question of fact. But that is not the rule. 
In this case we demur, and thus say that, assuming all the facts alleged 
to be true, the House of Representatives has no case. That is an 
affirmative proposition that no impeachment can be maintained on 
the facts chars^, and therefore we are entitled to the opening and 
conclosion of the argument. 

It is altogether a mistake, also, that this proceeding was ever other- 
wise consioered here or in England ns standing upon any different 
footing in its general principles than any other proceedings at law. 
Woodeson,in his lectureonthesubjectofimi)eachment, (volume 2, page 
596, ) treats it as a suit. His language is that *' the House of Commons, 
as the grand inquest of the nation, become suitors for penal justice." 
Wilson in his Parliflmentary Law speaks of the articles asanak>gous to 
an indictment, and hence the rules of practice on^ht to conform to 
those of the courts in analogous circumstances, and if they vary from 
them in England, it does not follow a practice there which does not 
conform to the general principles recognized here. We have greatly 
restricted the impeachment proceeding ; it is not the proceeding here 
as there in many of its essential features. 

This is all I think it necessary to say in support of the judgment of 
the Senate establishing the rule of proceeding under consideration. 
I premise the honorable chairman of the Judiciary Committee, upon 
wnose morion it was made I believe, has made himself familiar with 
this subject. I hope I may be allowed to say in conclusion, that as 
American lawyers are not very familiar with this proceeding of im- 
peachment, for it is very unusual in this country, if the Senate does 
retire to consider this matter, it will take into consideration the ques- 
tion of giving us a little more time ; and I am sure our brethren, the 
managers, will not oppose it on further consideration. We do not ask 
it for the purpose of making any display. We want to investigate 
this subjectj so as to save uie time of the Senate in presenting it 
briefly and m an orderly manner; and we can save the time of the 
Senate, its valuable time at this season of the session, if we are al- 
lowed some time to read and digest our reading before discussing this 
very important constitutional question to be considered. 

Mr. Manager LORD. Mr. President 

The PR£»SIDENT vro tempore. Is there objection to the managers 
being heard t The Chair hears none. 

Mr. Manager LORD. Mr. President, on the question of time re-- 
f erred to last by the counsel who has addressed the court, the managers 
have already said all that they desire to say, and simply announce 
that we adhere to positions formerly taken. 

On the question of the opening and closing of the argument, the man- 
agers desire to be further heard through Mr. Hoar, and I will say now, 
so that I need not rise again, that the managers also desire that four 
of their number may be allowed to argue the questions now before 
t be court. 1 1 wi 11 be seen by the orders of this court that there are five 
principal questions presented — I need not now refer to them— four of 
them by the pleadings and the fifth by the order of the court, to wit, 
whether the matters contained in the second replication of the House 
of Representatives ought not to have been presented in the original 
articles. These five questions being before us, the managers suggest 
that four of their number should be allowed to argue them. 



Mr. Manager HOAR. Mr. Preddent and Senators, I desire to say a 
few sentences only in reply to what has fallen from the learned coun- 
sel for the respondent and I desire to state exactly what is the fun- 
damental proposition on which we rest the claim which we presented 
to the Senate on Friday. It is this, that a court of impeachment, a 

f parliamentary process for the investigation of the ^It of great pub- 
ic offenders, has had from time immemorial, b^th m this country and 
England, itsown rules of evidence, itsown rulesof pleading, and it« own 
methods of practice, settled by immemorial usage and adopted by our 
Constitution when it used the word ** impeachment " as one of the 
powers with which the Senate is clothed. Those rules of evidence, 
practice, and pleading are not the rules which obtain in the courts of 
the common law, but are other and different rules. 

Do not let me be misunderstood or misrepresented when I make 
this statement. The rules of pleading and of evidence and of prac- 
tice, which are based upon common right and which secure to a de- 
fendant a fair and impturtial trial and protection against oppression, 
the presumption of innocence, all rules of substance, apply here. This 
court sits to apply in all its proceedings the rules of common justice 
and of common right, and is the highest court in the country author- 
ized to apply those rules to this class of offenders. But it applies 
these rules by its own methods. If in any respect a rule of procedure 
existing in the court of impeachment is less favorable to a defendant 
at its bar than the process in a criminal court in an analogous case, 
Senators will remember the immense constitutional equivalent which 
is given him. He^ is entitled, for his Judges and for his Jur6rs both, to 
have impaneled seventy-four Senators of the Unitod States, selected 
by the various States which make up this Republic as the first men 
in character, m capacity, in knowledge of the Constitution that those 
various communities present ; and he cannot be convicted unless by 
a two-thirds judgment of the court so made up. In this he finds an 
equivalent for every iiossible inconvenience which the application of 
the rules which prevail in a court of impeachment may cause him. 

I speak at this moment only from memory, but I do not understand 
that the lekmed counsel correctly states the only American precedent 
to which he has referred— the case of Barnard. In Barnard's case a 
plea was interposed to the jurisdiction, in substance the same plea 
which is interposed here, applying to several of the articles. That 
plea was argneid by itself, and upon that argument the counsel for 
the State h^l the opening and the close. In regard to the English 
precedent, I beg leave respectfully to refer honorable Senators to a 
report of which Mr. Burke is the author from a committee appointed 
by the House of Commons to inspect the journals of the Lords with a 
view of ascertaining the occasion of the great delay which had hap- 
pened in the trial of Warren Hastings. This inspection and report 
were made in the seventh year of that triaL Mr. Burke makes in 
this report a most ample ana thorough discussion of the entire pro- 
cedure in cases of impeachment in Parliament. He begins by consid- 
ering the matter of pleadings and the matter of evidence and other 
matters of procedure, and states in the fullest manner the principle 
upon which the claim of the managers rested. I do not mean to say 
that he states anything in regard to this particular question of the 
opening and close. The report is silent upon that particular subject, 
but he states the doctrine. He begins by saying : 

Your oommitteo finds that the Lords, in matter of appeal or impeaohinentin Par- 
liament, are not of right obliged to proceed according to the course or rules of the 
Boman civil law, or by those of the law or usage of any of the inferior courts in 
Westminster Hall ; butby the law and usage of Parliament. 

Then he cites various precedents from the earliest times, and finds 
that always the court proceed according to the law and usag<) of Par- 
liament. Then he cites Lord Coke : 

As every court of Justice hath laws and customs for its direction, some by the 
common law, some by the civil and canon law, some by peculiar laws and customs, 
Ac, so the high court of Parliament^ $uig prapriU tegious et eontuetudinibtu nUh 
gUtit It is by the Ux €t contuBtudo porliamerUi that all weighty matters in any 
parliament moved, oonoeming the peers of the realm, or Commons in Parliament 
assembled, ought to be determined, adjudged, and discussed by the course of the 
Parliament, and not by the civil law, nor y^ by the common laws of this realm used 
in more inferior courts. 

T|)ls is the reason that Judges ought not to give any opinion of a matter of Par- 
liament, because it is not to be decided by the common lawn, but $eewndum legtnn et 
een^w^udinem pariiamenH ; and so the Judges in divers Parliaments have confessed. 

Then he goes on under the ** rule of pleading : " 

Your committee do not find that any rules of pleading as observed in the inferior 
courts havs over obtained in the proceedings of the hign court of Parliament in a 
caose or matter in which the whole procedure has been within their original Juris- 
diction. Kor does your committee find that anv demurrer or exception, as of 
false or erroneous pleading, hath been ever admitte<l to any impeachment in Par- 
liamont, as not coming within the form of the pleading ; and, although a roserva- 
or protest is madeliythe defendant— matter of form, as we concave—** to the 
generality, uncertainty, and insufficiency of the articles of impeachment," yet no 



tion or protest is madeliythe defendant— matter of form, as we cono 
generality, uncertainty, and insufficiency of the articles of impea«* 
ol^ections have in £aot been ever made in any part of the record. 

I do not think it is worth while to detain the Senate with reading 
very full and copious extracts from this report. I will take the lib- 
erty of placing the book where it will be reached by Senators when 
they discuss this question. 

Let me say again that it is not claimed that in any particular the 
rules of pleading, of evidence, or of practice, which as matter of com- 
mon right and of common justice are essential to giving the defend- 
ant a fair trial, to requiring of his accusers the fullest proof and giv- 
ing him the entire benefit of the presumptions of innocence, do not 
obtain in this high court ; but the law and custom of Parliament have 
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been adopted with the adoption of impeachment iteelf , and one of the 
well-eettled methods of practice against which no anthority has been 
cited is that in all matters the House of Commons or the House of 
Representatives have the right of reply. 

The learned counsel has called attention in the second place to the 
character and form of these pleadings upon the first issue which is 
made np ; and with the leave of the Senate I desire to explain pre- 
cisely how that stands. The Honse of Representatives; in the hrst 
instance, allege in the original articles : 

Abt. 3. That said "Williain W. Bolknap waa Secretory of "War of the TToited 
States of America before Mid daring the month of October, 1870i and continaed in 
office as such Secretary of War nntu the 9d day of March, 1876. 

Now, if the Senate will he good enough to ohserve the plea which 
was put in hy the honorable counsel, it is this : 

That this honorable coart ought not to have or talce fnrther ooffnizanoe of the 
said articles of impenohment exhibited and presented against biro by the House of 
RepresentatiTes of the United States, becanse he says that before and at the time 
when the said House of Representatives ordered and directed that he, the said 
Belkn^. should be impeached at the bar of the Senate, and at the time when the 
said articles of impeachment were exhibited and presented against him, the said 
Belknap, by the said House of Representatives, he, the said Belknap, was not, nor 
hatii he since been, nor is he now, an officer of the United States. 

In that replication there is an ambiguity. If the respondent had 
said that at the time of the presentment of the articles of impeach- 
ment he was not a civil officer it would have presented the naked 
question of jurisdiction without ambiguity or difficulty, and the 
House would have demurred ; but he inserts the wonl '^ before.'' That 
may have one of two meaning. It mav amount to an allegation that 
he was never, before the original articles of impeachment wore pre- 
sented, a civil officer of the United States. I do not say that that 
astute purpose was in the mind of the counsel who drew the pleading. 
If we had demurred simply, if we had made a simple demurrer, the 
respondent miffht then have come before the Senate and argued that 
he had responded to the articles that he never was a civil officer of 
the United States at any time before thoy were presented, and we 
should have been left to a discussion upon the verbiage of the article 
and to the danger of being[ excluded irom court by a blunder in not 
living the proper construction to the defendant's langua^. Accord- 
ingly we set up no new matter but we simply re-assign, m regard to 
the fact which is left doubtful on the expression of the defendant's 
plea, what we said in our original articles ; in other words, we say, 
*' We mean to say that yon were a civil officer of the United States 
until the 2d of March ; and therefore, that being the meaning of our 
original article, your plea presents no legal or proper response." It 
is a case therefore of a re-assignment or a re-affirmation of a fact orisd- 
nally set forth in a mode in which the meaning of the original alle- 
gation cannot be questioned, and saying that therefore, that fact being 
considered, the plea of the respondent snows no answer in law. Thus 
we have presented to the Senate in substance an issue made here in 
this way : a statement of the original articles that the defendant was 
a civil officer of the United States down to the 2d day of March, re- 
affirmed in the replication ; a statement by the defendant that before 
these articles were presented he had ceased to be such civil officer ; 
and a statement on the part of the House of Representatives that 
that last allegation is no defense to the charge : in other words, a 
simple demurrer to what is pleaded and well pleaded in the original 
article ; and on such demurrer by the invariable rule of courts ooth 
of law and equity the party sustaining the demurrer has the affirm- 
ative. 

Upon the larger question (setting aside now the pleadings and 
taking the substance of the issue upon the question oi Jurisdiction) 
the plaintiff always has the affirmative. If the respondent had con- 
tented himself with introducing a naked plea of " not guilty," he 
conld have availed himself of his objection to the Jurisdiction upon 
that plea, and it would have required the judgment of the court to 
be given against him or in his favor, withont setting up the fact at all, 
because the original articles do not allege that at the time of the pre- 
senting of the articles he was a civil officer of the United States. 

And it may be proper to say one further word in conclusion. I 
understand, in accordance, as was suggested in the very significant 
qnestion put I think by the honorable Senator from New York, that 
the true rule of pleading in impeachment cases is this : The House 
of Representatives present articles setting up the substance of the 
transaction on which they rely, not in the form of an indictment or 
of a bill in equity or of a civil declaration certain to a certain intent 
in general, but setting forth the substance of a transaction. It is not 
necessary to give dates. You may say "on or about the time." It 
is not necessary to give legal results or intendments. Then the de- 
fendant comes m and in his answer either denies the whole matter if 
there was no such transaction as is set up, or if there was a transaction 
of the kind but an innocent and not a guilty one, with certain dif- 
ferent and other circnmstances, he tells the story as he alleges it to 
be, setting up at the same time all special suggestions of law or of 
defense of fact on which he relies j and the pleadings are made up in 
that way by a joinder of issue. I do not think it is in the power of 
parties by pleadings of fact such as take place in ordinary courts of 
law to compel the Senate to determine, except in its discretion, sev- 
eral issues of fact in succession. Suppose an issue of fact were made 
np on this question of jurisdiction, is the Senate to be compelled to 
lay aside its legislative business and determine that, and then the 



defendant answer over, perhaps setting np some other matter strictly 
in bar, and have that determined, and so the Senate put to a trial of 
half a dozen successive issues of fact t I respectfully submit that 
that is not the rule, but that the proper method of pleading is the 
one which I have first stated. 

Undoubtedly it would have been very proper that the matter set up 
in this second replication should have been set up in the original ar- 
ticles ; but it is also well settled in matters of impeachment that the 
House of Representatives has in its discretion the right at an^ time 
to file additional articles if it see fit. It is also true that this new 
matter set up in the second replication has been pleaded to without 
objection on the part of the defendant ; that it is before the Senate as 
an allegation in the cause presented by the authority of the Honse ; 
and whether it should or should not have been originally inserted in 
the articles becomes now of no consequence. 

Mr. CONRLING. Mr. President, I should like under the rule, 
through the Chair, to make an inquiry of the manager now on the 
floor. I would like to have read from Blount's case, if that was the 
case to which the manager referred, or from the case of Chase, if that 
was the case to which he referred on Friday, the passage in the report 
in which it appears that the Senate held the affirmative to be with 
the managers, regardless of the nature of the issue, regardless of the 
question whether they were the propounding party in respect of that 
particular issue or not. 

Mr. Manager HOAR. Mr. President, I desire to express my grati- 
tude to the honorable Senator for putting that question, because it 
reminds me of what I had meant to say if I was called upon to address 
the Senate again this morning. 

Blount's case was the case to which I referred. In the haste of re- 
plying to the learned counsel I used the phrase, " the rule settled by 
itself for the Senate in the first case which came before them." In 
point of fact, it appears upon the report that the order of proceeding 
was settled by the four distinguished counsellors who took part in it 
by an agreement, and there is no vote or other express action of the 
Senate to be found ; and it was my purpose, on the suggestion of one 
of my honored associates, to have made that explanation to the Senate 
at this time, bn t i t passed from my mind. But Blount's case seems to me 
to be a very significant and important authority, for it is not credible 
that those four lawyers, four as able lawyers as the bar of the United 
States afforded at that time, Mr. Jared Ingersoll, Mr. Bayard, Mr. 
Harper, and Mr. Dallas, would have conceded so important an advan- 
taj^e to the managers on the part of the Honse of Representatives 
without any equivalent, unless they had understood the practice to 
be so. 

Mr. CONKLING. That was a demurrer by the House, though. 

Mr. Manager HOAR. That was a demurrer by the House to a plea 
on the qnestion of jurisdiction, so that the Senate, and the Senate 
without any objection, allowed the practice as settled by the counsel 
among themselves to be adopted and acted on. It is not, however, 
strictly accurate to say that the Senate settled the practice. 

Mr. EDMUNDS. May I ask (through the Chair) the manager whether 
the House in the Blount case^ being the demurring party, were not en- 
titled on ordinary judicial pnnciples and practice to go forward with- 
out relying upon their privilege T 

Mr. Manager HOAR. Undoubtedly. Our replication is a copy of 
the Blount replication. 

Mr. McDonald. I was about to ask if the replication is not a 
copy of what is termed the demurrer in that case t 

Mr. Manager HOAR. It is. 

Mr. EDMUNDS. I ask the manager to read the replication in the 
Blonnt case and the replication in this case. 

Mr. Manager HOAR. I have not here the Blonnt case. 

Mr. COCKRELL. I can furnish the managers with the case if they 
desire it. [Sending a book to the managers. J 

Mr. LOGAN. Before the manager reads that, I desire to ask a qnes- 
tion merely to have him give his comments in reference to it. The 
replication on the part of the House to the first plea of the respond- 
ent is claimed by the managers to be a demurrer. Then there is a 
demurrer by the respondent, and the managers follow with their 
Joinder in demurrer to the demurrer of the respondent. I ask whether 
by that ioinder in demurrer to the respondent thev do not waive that 
which they claim to be their demurrer in the replication to the first 
plea of the respondent t I should like to hear the manager on that 
point. 

Mr. Manager HOAR. I am not sure that I oorrectly apprehend the 
force of the qnestion of the honorable Senator from Illinois ; but if I 
do. with all due respect, I can express m^ opinion by saying that it 
reiers rather to what the successive steps in the pleading are labeled 
by the parties, than to what they really amount to. The substance 
of this issue is this : The House of Representatives say the defend- 
ant did certain acts as Secretary of War, and remained Secretary of 
War until the 2d day of March. The defendant replies, " I was not 
Secretary of War when you presented your articles, or before," leaving 
it ambiguous whether he means never before, or that there was a time 
before when he did not hold the office. In order not to be entangled 
by that ambiguity, the House of Representatives say, "We mean to 
assert, as we said before, that you were Secretary of War down to the 
2d day of March ; and the fact that you have gone out since (which is 
the only fact, as we understand the pleadings, now newly set up by 
you) is not a sufficient answer to our original article." 
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Mr. LOGAN. The question I asked, though, if I can make myself 
understood, is merely this, boiled down to a point, whether the man- 
agers, by Joininff in demnrrer to the demun'er of the respondent to the 
replication of the managers, do not then make the issue on that de- 
mnrrer, and waive what they claim as a demurrer on their part to 
the plea of the respondent t 

Mr. Manager HOAR. I do not ao understand. I understand that 
the question which the Senate ought to determine is this — this is the 
substance of the whole thing : Is the fact newly affirmed, and first 
affirmed by this respondent, to wit, tho fact that he had ceased to 
be Secretary of War when these articles were presented, a sufficient 
answer to tne charge? You cannot escape that simple proposition. 
That is what you have got to try : Is the fact newly set up by the de- 
fendant, that ae had ceased to be Secretary of War when these arti- 
cles were presented, a sufficient answer to this charge t He sets that 
up and the Houso of Bepresentatives say that is no sufficient an- 
swer ; and that is a demurrer in substance and in fact ; and on the 
<]uestion whether a fact so set up by my antagonist newly, for the 
hrst time in the case, is a sufficient answer to what I have 8<nd, I am 
always entitled to the opening and close. 

Mr.MAXEY. Mr. President 

Mr. Manager HOAR. I desire the honorable Senator to remember 
that I have been quite led aw^^y from the previous request of the 
honorable Senator from New York. 

Mr. MAXRY. I should be glad to call the mana^r's attention to 
one point. The plea in response to the articles of impeachment de- 
clares tliat before and at the time of the beginning of tne proceedings 
for impeachment — that is in substance what it is— the respondent was 
not an officer of the United States. The managers in their reply to 
that, in their first replication, neither affirm nor deny that fact, btt 
they go on to sav that that plea is not good and sufficient in law, be- 
cause tbe^ sav that at the tune of the commission of the offenses as 
set forth in the articles of impeachment ho was such officer. That 
is the substance of that. Now it is claimed by the managers that 
that is in substance a general demurrer to the defendant's plea. 
Various other pleadings go on. The defendant then comes in and de- 
murs to that first subdivision of the House's replication. To that 
demurrer of the defendant the managers or the House put in a simiU- 
ier, join in demurrer. Now, I am like my friend from Illinois ^ I wish 
to understand if the effect of that in law would not be, by Joining in 
the defendant's demurrer, to waive the House's demnrrer t I should 
be glad to hear what they have to say on that point, if that is not 
the effect of the nleading, if joinder in the defendant's demurrer is 
not a waiving and aban<u>nment of the first demurrer. 

Mr. Manager HOAR. I should be constraided, I think, to answer 
by saying that I do not think that would be good practice, and a 
court of law would order those pleadings to be reformed and the 
matter to stop at the first demurrer and everything else to be stricken 
out. But at any rate— — 

Mr. MAXEY. I will state in addition, Mr. President, that so far 
as concerns the demurrer, which is joined, of the defendant, that de- 
murrer does contain an offer to verify, which is unusual also in a 
^demurrer, I think. Still having joined in that, I ask whether that 
oinder does not waive the demurrer of the managers t 

Mr. Manager HOAR. I do not so understand. 

Mr. SARGENT. I rise to a point of order. 

The PRESIDENT pro tempore. The Senator will state his point of 
order. 

Mr. SARGENT. Rule 18 provides : 

If » Senator wishes » qaeetioa to be pnt to a witness, or to offer a motion or 
order— except a motion to a«yoam— it sliali be reduced to writing and pnt by the 
presiding omoer. 

The PRESIDENT pro tempore. The Chair formerly ruled that de- 
bat<e was out of order; but ue does not consider tho manager a wit- 
ness in the case. Senators asked unanimous consent to put (]^uestion6 
to the manager to draw out information on the subject which he is 
discussing, and by unanimous consent the Chair allowed it. 

Mr. SARGENT. I can see that if we indulge in questioning coun- 
sel on the respective sides at any length a great deal of time will be 
consumed, and perhaps the result will be much more unsatisfactory 
than even if we allowed general debate. I think I shall feel called 
upon hereafter to insist that it be not allowed. 

The PRESIDENT pro tempore. If the Senator objects, the Chair 
will rule it out of order. 

Mr. Manager HOAR. Mr. President and Senators, I have simply 
one thing to say in conclusion, and that merely a summing up of 
what has been already said. The substance of this whole matter, 
stripped of its form, is an affirmation by the party presenting articles 
of impeachment to the Senate that the Senate has the jurisdiction, 
and on that matter the House always has the affirmative and the 
right to reply. No plea was neoessarv of any kind to raise it. It is 
involved in the final determination of the issue. 

In the next place, upon the pleadings as they stand the affirmativo 
of the issue made up still rests upon tne House of Representatives. 

Mr. EDMUNDS. Mr. President, I sent a question in writing to the 
Chair which I ask that the Chair may have read to the managers. 

The PRESIDENT pro tempore. The Senator from Vermont pro- 
poses a question whicn will be read. 

The Chief Clerk ^:ead as follows : 

TViU the manaj^rs read the replication in Blonnt's case ? 



Mr. Manager HOAR. Will the honorable Senator allow me to ask 
the Secretary to read it t 

Mr. EDMUNDS. Certainly. 

The PRESIDENT pro tempore. The Secretary will read the repli- 
cation called for. 

The Chief Clerk read as follows: 

The replication ot the Honse of BepresentatiTes of the United States, in their own 
behalf and also in the name of the people of the United States, to the plea of 
William Blount to the Jurisdiction of the Senate of the United States to try the 
articles of impeachment exhibited by them Uvthe Senate against the said Will- 
iam Blonnt : 

The Honse ot Bepresentatives of the United States, prosecuting, on behalf of 
themselves and the people of the United States, the anicles of impeachment ex- 
hibited by them to the Senate of the United States against the said William Blount, 
reply to the plea of the said William Blount, and say that the matters alle^iefl in 
the said plea are not sufficient to exempt the said William Blonnt from answf*ring 
the said articles of impeachment, becaose they say that by the Constitution of the 
United States the House of Bepresentatives had power to prefer the said ar- 
ticles of impeachment and that the Senate have full and the sole power to try the 
same. Wherefore they demand that the plea aforesaid of the said w illiam Blount 
be not allowed, but that the said William Blount be compelled to answer tho said 
articles of impeachment. 

Mr. McDonald. I would ask that the plea to the jurisdiction, to 
which the replication of the House was filed, he also read. 
The Chief Clerk read as follows : 

Ukttbd States ) ^pon impeachment of the Honse of Bepresentatives of the 
WujJAii Blount. J United States, of high crimes and misdemeanors. 

In Senate of the United States, 

December 24, 1798. 
The afbresaid William Blount, saving and reserving to himself all exceptions to 
the imperfections and uncertainty of the articles of impeachment, by Jared Inger- 
soil and A. J. Dallas, his attorneys, comes and defends the force and injury, and 
says that he, to the said articles of impeachment preferred against him by the 
House of Bepresentatives of the United States, ought not to be compelled to answer, 
because he says that the eighth article of certain amendments of the Constitution 
of the United States, having been ratified by nine States, after the same was, in a 
constitutional manner, proposed to the consideration of the several States in the 
Union, is of equal obligation with the original Constitution and now forms a put 
thereof, and that by tho same article it is declared and provided that " in all crimi- 
nal prosecutions the accused shall ei^oy tho right to a speedy and public trial by 
an impartial jnrv of the State and district wherein the crime shall nave been com* 
mitteiL which district shall have been previously ascertained by law, and to be in* 
formed of tho nature and cause of tho accusation, to be confronted with the wit* 
ncsses against him, to have compulsory process for obtaining witnesses in his fa* 
vor. and to have the assistance of counsel for his defense." 



That proceedings by impeachment are provided and jtermitted by the Constitu- 
of tne United States only on charges of bribery, treason, and otnerhich crimes 



Uon 



and misdemeanors alleged to have bt^n committed by the President, v7oe-Presi> 
dent, and other civil officers of the United States, in the execution of their offices 
held under the United States, as appears by the fourth section of tho second article 
and by tlie seventh clause of the thurd section of the first article and ot^er articles 
and clauses contained in the Constitution of the United States. 

That, although true it is that he, the said William Blonnt. was a Senator of the 
United States from the State of Tennessee at the several periods in the said artfcles 
of impeachment referred to, yet that he, the said William, is not twio a Senator and 
is not nor was at the several periods so as aforesaid referred to an officer of the 
United States : nor is he, the said William, in and by the said articles charged with 
ha\ing committed any crime or misdemeanor in tne execution of any civil office 
held under the United States, or with any malconduct in civil ofiice or abuse of 
any public trust in the execution thereof. 

That Uie courts of common law of a criminal JnrLsdiotion of the States wherein 
the offenses in the said artides recited are said to have been committed, as well as 
those of the United States, are competent to the cognisance, prosecntiun, and pun- 
ishment of the said crimes and misdemeanors, if the same nave been perpetrated, 
as is suggested and charged by the said articles, which, however, he utterly denies. 
All which the said William is ready to verify and prays Judgment whether this 
high court will have further cognisance of thiiB suit and of the said impeachment, 
anu whether he. the said William, to the said articles of impeachment, so as afore* 
said preferred by the House of Bepresentatives of the United States, ought to be 
o<Hnpelled to answer. 

JABED INOEBSOLL. 
A. J. DALLAS. 

Mr. Manager HOAR. I now ask the Secretary to read, as was re- 
qneeted hy the Senator from New York, the first plea in the present 
case. 

Mr. CHRISTIANCT. I wish to submit a question in writing. 

The PRESIDENT pro tempore. The manager has desired to have 
a plea read before any other business is transacted. It will be first 
read. 

The Chief Clerk read as follows : 

In the Senate trl the United States sitting as a court of impeachment 
The UnrrEO States or Ambbica) 
vs. } 

WiLUAM W. Belknaf. > 

The replication of the Honse of Bepresentatives of the United States, in their own 

behau and also in the name of the people of the United States, to the plea of 

William W. Bellcnap to the articles of impeachment exhibited by them to the 

Senate against the said William W. Belknap. 

The House of Bepresentatives of the United States, prosecuting, on behalf of 
themselves and tho people of the United States, the articles of impeachment ex- 
hibited by them to the Senate of the United Stetes against said William W. Bel- 
knap, reply to the plea of said William W. Belknap, and say that tho matters 
alleged in the said plea are not suflioient to exempt tho said William W. Belknap 
from answering the said articles of impeachment, because they say that at the 
time all tho acts charged in said articles of impeachment wore done and committed, 
and thence continuously done to the 2d day of March, A. D. 1A76, the said William 
W. Belknap was Secretary of War of the United States, as in said articles of im- 
peachment averred, and therefore that, by the Constitution of the United States, 
the House of Bepresentatives had power to prefer the articles of impeachment and 
the Senate have lull and the sole power to try the same. Wherefore they demand 
that the plea aforesaid of the said William w. Belknap bo not allowed, but that 
the said William W. Belknap be required to answer the said artic*es of imi»each- 
mmi. 
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Mr. Mana^r HOAR. It will be seen that the only allegation of 
fact there ib a statement that the fact is as the original articles 
ftverred. 

Mr. CEIRISTIANCY. I now ask that my question be read. 

The PRESIDENT pro tempore. The Senator from Michigan pro- 
poses a question which will be read. 

The Chief Clerk read as follows : 

1. If, M the manacen oontend, the first reply to the plea is a re^wsignment of 
matters of fact, can it be at the same time a domarrer t 

3. Is it claimed that the second replication is also a demurrer t 

3. Are not the commencement and conclusion or prayer of the second replication 
the some as in the first f 

Mr. Manager HOAR. I do not understand, Mr. President and Sen- 
ators, that the second replication is also a demurrer. I do understand 
that where a plea is ambiguous and the reply contains a re-ossignment 
of a matter of fact affirmed in the original charge it can be at the 
same time a demurrer. I answer, therefore, the Urst proposition of 
the honorable Senator very confidently in the affirmative. 

In regard to the commencement and conclusion or prayer of the 
second replication being or not the same as the first, I cannot, without 
a little examination, answer. The honorable Senator can answer it 
for himself ; but I do not understand that this is a question of prayer, 
or of conclusion, or of labels, or of formalities. It is a question of 
what is the substance of the issne, no matter what is put on the back 
of the paper or foot of a paper which makes up the issue. Tbe sub- 
stance of this issue is that the House of Representatives now have 
upon them the burden of satisfying the Senate that it has jurisdiction 
oTer this ofiense and that the matters of fact alleged by the defend- 
ant in opposition to that jurisdiction are immaterial. That is the 
sobstance of a demurrer, and entitles us, as matter of substance, to 
the reply. 

Mr. CARPENTER. Mr. President 

Mr. EDMUNDS. Before the counsel proceeds I ask leave to sub- 
mit one other question to the manager. 

The PRESIDENT pro Umpore. The inquiry of the Senator from 
Vermont will be read. 

The Chief Clerk read as follows : 

Is there any allegation in the artidee that Mr. Belknap tras Secretary of War 
down to the 9d day of March, 1876 ) 

Mr. Manager HOAR. That would require a discussion of tbe ques- 
tion wbother the meaning of the phrase ** down to a day '' and the 
meaning of the phrase ** until a day '' is the same. Tbe honorable 
Senator from Vermont can answer as well as I can. The third article 
alleges that the " said William W. Belknap continued in office as such 
Secretary of War until the 2d day of Mareh, 1876,^ and the fifth arti- 
cle alleges that " from the 10th dav of October, in the year 1870, 
* * • continuously to the 2d day of Mareh, 1876," he held the office. 

Mr. DAVIS. Mr. President, I shall have to ask the manager to 
speak a little louder. We cannot hear him on this side. 

Mr. Manager HOAR. The honorable Senator from Vermont in- 
quired whether there was any allegation in the original articles that 
the defendant held the office of Secretary of War down to tbe 2d day 
of Mareh, 1876, which is tbe allegation of tbe replication set forth in 
the articles, to which I reply that one article alle^ that he held 
the office until tbe day, and another that he held it from a certain 
date continuously to that day; and unless there be some distinction, 
which I cannot understand, between those expressions and the word 
" until" they do so allege. 

Mr. SHERMAN. Mr. President, I desire to submit to the managers 
and also to the counsel of the defendant an inquiry in regard to another 
branch of the subject. 

The PRESIDENT pro tempore. The Secretary will read the inquiry 
of the Senator from Ohio. 

The Chief Clerk read as follows : 

WiD it meet the convenience of the managers and the counsel for the defendant 
to be allowed on each side a limited nnmher of hoars for the argument on the ques- 
tion made as to tbe Jurisdiction of the Senate, such time to bo apportioned among 
the counsel as each side may desire f If so, what number of hours do they desire 
aatheUmitf 

The PRESIDENT jpro tempore. Have the counsel anything to say f 

Mr. BLAIR. I will state for the counsel for the defendant that we 
could not answer that question without consultation with our absent 
colleague, [Mr. Black.] 

Mr. Manager LORD. We are in the same condition. Mr. President, 
in that reganl. We shall have to confer with the otner counsel be- 
fore we can answer the question. 

The PRESIDENT pro tempore. Do the gentlemen counsel desire to 
be heard upon the motion f 

Mr. CARPENTER. Mr. President, before proceeding to speak on 
this question, I wish to know whether I correctly understood the hon- 
orable manager who last addressed the Senate to say, that the pre- 
sumption that the defendant is innocent, which is recognized in every 
criminal court of the land, is not to be applied in this case f 

Several Senators. O, no ! 

Mr. Manager HOAR. Mr. President, I am very unfortunate in the 
choice of language to make my meaninc clear to the learned counsel 
<m the other side, as I have experienced once or twice before. 

Mr. CARPENTER. If the manager will pardon me, it is not his 
misfortune in using language but our misfortune that wo were too far 
away to hear what he said. 



Mr. Manager HOAR. I thought I had said very distinctly that in 
m^ judgment everything of su&tance which secured a full and fair 
trial would be given to the defendant here, was his due according to 
the practice of the courts of impeachment, and that this included the 
operation of the presumption of innocence which ever attends him as 
a matter of common justice and common right. 

Mr. CARPENTER. I desire, Mr. President, to return my thanks 
to the honorable manager and through him to the House of Repre- 
sentatives for that concession. My colleague and myself, unable to 
hear tbe honorable manager, understood him to say exactly the re- 
verse. We thoug^ht it oomd not be possible, but to be certam about 
it I put the question to him. 

Mr. President, so far as regards the ar^ment of the question of 
jurisdiction in this case, it is entirely indifferent to me which side 
shall be permitted to open and close the argument. In summing up 
complicated questions of fact before a jury, tn^ might be an important 
privile^; but, in arguing questions of law before this court, I do not 
regard it as of the slightest consequence. 

But we all know now precedents imperceptibly become law. A 
course pursued on this trial without objection, may be cited in the 
next impeachment trial as settling a question which may be very im- 
portant then^ although wholly immaterial now. So that lawyers who 
appear here m the defense of particular cases owe not only a duty to 
their clients, but also a solemn duty to justice whose ministers they 
are, and to the forty millions of people now sought to be subjected to 
the criminal jurisdiction of this tribunal. 

In Blount's trial the House of Representatives had interposed the 
first demurrer, and therefore the managers were entitled to open and 
close the argument. In the report of that case, 2 Annals of Congress, 
page 2248, it is said : 

Mr. Bayanl, the chairman, hsring communicated with Mr. Ingcrsoll, the loading 
counsel for the defendant, it was a.i^roed between them that the managers shonla 
prooee<l in the arynuucnt first on the part of the prosecation, and that the right to 
reply should belong to the managers. 

That is, the managers and the counsel for the defendant, being 
good lawyers, were agreed that the managers were entitled to open 
and close the argument upon the demurrer interposed by them. 
Such is the rule in all courts of justice. And yet the honorable man- 
ager [Mr. Hoar] refers to this understanding between counsel as to 
the rights of the managers, in that case, to show that the managers, 
in all cases, are entitled to open and close the argument upon a de- 
murrer interposed by the defendant; which would be exactly the re- 
verse of the rule in courts of law. 

Indeed, the broad proposition is maintained by the honorable man- 
ager, that in the argument of every question to arise in this case, upon 
every motion made by either side, and upon every demurrer, no mat-, 
ter by which side interposed, the managers are entitled to the open- 
ing and close. And I understood him to contend at your last sitting 
that this was conceded by the eminent counsel who defended the 
impeachment against President Johnson, when the question was first 
raised by Mr. Manager Bingham ; and that the court, and counsel on 
both sides, thereafter proceisded on that hypothesis. 

But an examination of the report of that trial shows that the hon- 
orable manager was under a total misapprehension. I read from page 
77 of the first volume of the congressional edition of that trial : 

Mr. Howard and Mr. Manager Bingham rose at the same time. 

The Cbibf Justice. The Senator from Michigan. 

Mr. Manager Bingham. On the part of the managers I beg to respond to what 
has jost been said. 

Mr. HowAKD. I beg to call the attention of the President to the rules that gov- 
ern the body. 

Mr. Manacer Bingham. I will only say that we have used bat thirty*flye of the 
minutes of the time allowed us under the rule. 

The Chief Justicb. The Chair announced at the last sitting, that he would 
not undertake to restrict counsel as to number— 

They had been restricted as to time — 

without the further order of the Senate, the rule not being very intelligible to him. 
He will state further that when counsel make a motion to the court, the counsel 
who makes the motion has invariably the right to close the argument upon it. 
Several Ssnators. Certainly. 

Mr. Bingham, however, wished to be heard, and by unanimous con- 
sent was heard, just as this body, un<)uestionably by unanimous con- 
sent would hear any manager on this honorable board, who might 
ask such indulgence. So Mr. Bingham was heard. It is true that in 
his remarks beset up this unwarrantable claim, which has been repeated 
by his successor, that the House of Representatives had ttie right to 
close every argument whether tbey had the aflftrmative of the par- 
ticular issue or not ; but the silence with which the Senate listened 
leads me to infer that they were perfectly satisfied with tbe niling of 
the Chief Justice, made before Mr. Bingham took tbe floor, and never 
recalled, and which was supported by "several Senators" answering 
frem their places " certainly." No vote was taken on the question. 
It was an interlocutory question. I believe, a motion by the defend- 
ant for additional time to answer. 

The Chief Justice ruled emphatically, that whichever party made 
a motion, the counsel who made it had invariablif the right to close 
tbe argument upon it, and several Senators responded ** certainly." 
And nothing occurrect to show that the remarks of Mr. Bingham 
affected the opinion of the Chief Justice or of tbe Senators who re- 
sponded in approval. Certainly the ruling was not changed. 

It is certain that neither of the cases relied upon by the honorable 
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manajper give the Bliglitest coantenance to his proposition ; and it is 
difBcmt to see upon what reasoning it can rest. 

The manager concedes that the general {principles of law and max- 
ims of justice are to be respected in this trial ; and that charity— the 
crowning excellence of our hol^ religion— charity that thiuketh no 
evil, andis embodied in the law in the maxim that every one is pre- 
sumed to be innocent nntil proved to be guilty, is to rule in the con- 
duct of this trial. 

There is no question as to what is the nile in the courts of law. 
There it is well settled that the party demuriiu^ has the right to 
open and close the argument. The rules of pleading and proceeding 
in the ordinary courts of justice, no less than the great canons of the 
common law, have resulted from centuries of practical experience in 
the administration of justice, aud have been approved by the sages 
of the law as the best methods to elicit truth and administer justice. 
If these rules are wisely devised to insure these ends^ why should they 
be departed from in this trial t Is there other motive here than to 
ascertain the truth and do justice? One of two things is clear ; those 
rules should be observed here, or abolished there. It is impossible to 
maintain that one system of procedure will secure justice in one tri- 
bunal and produce injustice in another. And the question is whether 
the methods which have been established, and from time to time im- 
proved, in the courts of law, which are in almost continuous session 
and dealing with endless variety of causes, are less reliable than rules 
which might be adopted in a court like this which sits only occa- 
sionally after long intervals, aud where the personnel of the court is 
likely to be wholly changed between one trial and another. 

But I understand the honorable manaser to rest his claim upon the 
prerogative of the House of Representatives. In his conception %h\A 
IS not the trial of a cause, but a great political and legislative pro- 
ceeding, in which the House and the Senate are on terms of peifect 
equalitv ; the managers representing the majesty of the House, with 
as much right to declare what shall be the ruling of this court, as 
this court itself. Prerogative has been the watchword of tyranny for 
centuries. Whenever the Tudors or the Stuarts determined to take 
any illegal or arbitrary proceeding, it was always justified as part of 
the prerogatives of the Crown. 

I understand that, in every debate between a man and woman, the 
woman is entitled to the last word. But I was not prepared to hear 
the honorable managers claim a privilege which gallantry only con- 
cedes to the weaker sex. 

This is a trial upon accusation of crime ; a trial secured by the Con- 
stitution. What IS a trial ? It is a proceeding before a competent 
forum, where two opposing parties contend for judgment; two par- 
ties standing as to rights and privileges upon a footing of absolute 
equality. Here the House of Represoutatives is the prosecutor. It 
has chosen several lawyers to manage its side of the case ; and the 
respondent has chosen three to manage his defense. And it is essen- 
tial to the right conduct of any trial that the court should look impar- 
tially upon the respective parties and their counsel. What prefer- 
once is to be aocorded to the managers over the counsel for the defense t 
Is an argument coming from them to have greater weight than an 
argument of equal strength presented by the defense t It is true that 
at each opening of this court the managers come heralded by proclama- 
tion, and are conducted to their seats by the Sergeaut-at-Arms. This 
is not necessary in our case, for we can easily remember from day to 
day where our seats are. But after the managers have reached their 
seats in safety, their derivative majesty vanishes, and they are then 
mere lawyers. 

To show that this is the real character of this trial, let me read 
from Cushing's Law and Practice of Legislative Assemblies. Section 
2535 says: 

It has already been stated, that Parliament exorcises a jndicial power, for the 
trial and punishment of offenders, in certain cases, by means of bills of attainder 
and of pains and penalties. In proceedings of this description each house piutici- 
patcs as a legislauve l)ody. and the concnrrence of both is necessary. The person, 
acainst whom the bill is directed, is tried, so far as any trial talces place, first by 
the ouohonse and then by the other, and if the bill pxwsos is foond guilty by l)oth. 
There is also anoUier form of proceeding, in which one house, tlio Commons, ap- 
I>ears sololv in the character of complainants or accusers, and the other, tiie Lords, 
performs tno functions of a Jndicial tribunal. A prosecution of tills character is 
known by the name of impeachment * * * 

2M:j. Tlie House of Commons prosecutes an impeachment by the agency of man- 
agers provionsly appointed for the purpose from among their own mombiers. The 
manasEers exercise the ordinary functions of counsel, and open the case, and exam- 
ino witnesses to sustain the charges in the same manner as on the trial of an in- 
dictment. 

When the case has been concluded on the part of the prosecution, the man- 
agers for tlie Commons are answered by the counsel for the accused, who also cidl 
and examine witnesses for the defense, if they think proper, according to the 
usual course of criminal proceedings. When the case for the defense is dosed , 
the managers have the right to reply. The House of Commons proceeds to the 
place of trial, and there attends, in a body, each day, during the trial, as a com- 
mittee of the whole, and returns to its house in the same manner. In the perform- 
ance of their several ditties, l>otb Uie managers for the Commons and the counsel 
for tlio accused are sul\)ect to the direction and supervision of the court and are 
bound to conform to the rules of proceeding which are observed in other Judicial 
tribunals. The managers for the Commons are liound to confine themselves to the 
chiirgos contained In the articles of impeachment 

Reference is here made, in a note, to the trial of Warren Hastings. 
Burke, in one of his philippics, uttered language importing charges 
of crime not mentioned in the articles of impeachment. Hastings, oy 
petition, informed the Commons, and inquired whether they intended 
making such accusation against him. The Commons made the mat- 



ter a special order for a subsequent dav, when it was fully considered. 
They summoned the stenographer to bring his notes of Mr. Burke's 
speech, that they might know precisely what he had said. The of- 
fensive words were placed upon the journal, and a i-esolution was 
adopted, declaring that Burke had no authority from the Commons 
to utter such language against Warren Hastings. A resolution was 
then offered, thanking Burke and his associate managers for the zeal 
and ability with which, in general, they had prosecuted the impeach- 
ment. This was rejected ; ehowing that the Commons regarded it aa 
a grave offense on the part of Mr. Burke to go outside of the articles 
to accuse the defendant. (44 Commons Journal, page «)20.) 

This illustrates bow carefully the rights of Lngnshmeu are pro- 
tected in all judicial proceedings. 

Now let mo briefly state the condition of the pleadings in this case. 

To the articles of impeachment the respondent interposed a plea to 
the jurisdiction, averring that, when the House ordered the impeach- 
ment, and when the articles were exhibited, he was not an officer of 
the United States, but was a private citizen, Slc, 

It is contended by some that a citizen holding one office may be re- 
moved by impeachment for prior misdemeanors in another office. If 
this be sound, then the plea to the jurisdiction set up new matter, 
that is, that he was not in anjf office. Some of the articles of impeach- 
ment did not show that he was out of office as Secretary of War, and 
none of them averred that he was a private citizen. To this plea the 
House of Representatives replied double ; first, that he was Secretary 
of War, when the acts complained of were done, and continued in 
such office '^down to the 2d day of March, 1876 ;" second, that he was 
in such office ''until and incHuditM the 2d day of March, 1876," and un- 
til the House, by its committee, nad completed an investigation, dto. 

Mr. CONKLING. This is a replication. 

Mr. CARPENTER. Certainly, and so they call it. 

To the first replication the respondent interposed a demurrer ; found 
on page 8 of prmted proceedings. And the managers filed a joinder 
in demurrer ; found on page 9. 

The honorable manag^rXMr. Hoar] now claims that the first repli- 
cation was a demurrer. An inspection will show that it was not. It 
does not object to the plea as insufficient in matter of law, but because 
of certain facts therein set forth. We demurred to this replication, 
and they joined in demurrer. 

If all the pleadings subsequent to the articles of impeachment are 
reganled as immaterial, then the substance of the matter is, we have 
demurred to the articles. And a demurrer to the articles is an affirm- 
ative assertion that, conceding the truth of the matters therein con- 
tained, they are insufficient in law ; and upon this proposition we 
hold the affirmative. 

Senators, I have not detained you thus long because the particular 
question^ who shall open and close the argument upon the matter of 
jurisdiction, is of any importance to the respondent in this case. It 
is important, however, that every step in this proceeding should bo 
taken with anxious circumspection. What vou do here will be fol- 
lowed in other cases. And if you shall finally decide that impeach- 
ment lies against others than officers of the United States j decide 
that, when a citizen has once held a Federal office, he remains sub- 
ject to impeachment by an opposite administration, for conduct not 
previously defined as crime ; without limitation as to time, assert a 
jurisdiction from which the grave alone can cive immunity ; and hold 
that, when brought here for trial, the law fixing his offense is to be 
declared for the first time, by the judges before whom he is on final 
trial ; and add to this the further \^trine, now contended for, that 
the trial is to be conducted without regard to forms and usages famil- 
iar to the people ; we, as counsel for this respondent, wish to have it 
appear of record that principles so dangerous to liberty were not 
established with oursilcntacqniesceuce, but against our solemn protest. 

Mr. MERRIMON. I desire to propound a question to the managers 
which I send to the Chair. 

The PRESIDENT pro Umpore. It will be read. 

The Secretary rea<t as follows : 

Do the managers claim to reply in the discussion of all questions, 
as a matter of right, or only on the ground of practice, which the 
court may in its sound discretion rightfully change? 

Mr. Manager HOAR. I respectfully reply to that question that we 
do not concede that whatever be the constitutional and lawful pre- 
rogatives of the House of Representatives in this regard can be right- 
fully changed without the assent of the House itseU. 

Mr. EDMUNDS. I move thit the Senate withdraw. 

The PRESIDENT pro tempore. The Senator from Vermont moves 
that the Senate retire for consultation. 

Mr. CONKLING. I ask for the yeas and nays on that question. 

The yeas and nays were ordered ; and being taken, resulted— yeas 
40, nays 18 ; as follows : 

YEAS— Messrs. Allison, Anthony, Bayard, Booth, BontweU, Bumside, Cameron 
of ^yisconsin, Caperton, Christianoy, Cooper, Davis, Dennis, Eaton, Edmunds 
Ferry, Frolinghuysen, Goldthwaito, Goidon, Howe, Kelly. Keman. Key, McC/re<>ry 
McDonald, McMillan. Merrimon. Morrill of Maine, Mornll of Vermont, Norwood, 
Oglesby, Patterson, Kandolph. Robertson, Saulsbury, Sherman, Stevenson, Thur^ 
man. Wadloiffh, Whyte, and Wrifiht— 40. 

NAYS— Messrs. Cameron of Pennsylvania, Conklin^, Conovcr, Dawes, Hamil> 
ton, Hamlin, Harvey, In^^ls, Jonosof Florida, Logan, Maxey, Mitchell, Paddock, 
Sanrent, Spencer, west, Windom. and Withers— 18. 

NO I? VOTING— Messrs. Bogy, Bmco. Clayton, Cockrell.Cragln, Dorsey, English, 
Hitchcocic, Jones of Nevada, Morton, Ransom, Sharon, and Wallace— 13 
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So the motion was agreed to ; and the Senate (at two o'clock and 
twenty-one minutes p. m.) retired to the conference chamber. 

On the Question to agree to the motion of Mr. McDonald, 

After debate, 

The question being taken by yeas and nays, resulted— yeas 20, nays 
34; as follows: 

TEAS— Messrs. Bayard, Capertoo, Cookrell,Cooper, Davis, Dawes, Goldthwaite, 
Gordon, Jones of Florida, Eolly^ey, HcCreery. McDonald, Norwood, Ransom, 
Sanlsbnry, Stevenson. Thnrman, waDaoe, and WiUiors— 90. 

KAYS— Messrs. Allison_Anthony, Boatwell, Bomside, Christiancy, Conkling, 



Dennis, Edmonds, Ferry, Frelinghuysen, Hamilton, Hamlin, Harvuy, Hitchcock, 

alls, Logan, McMillan, Maxey, Merrimon, Mitchell, Morrill of Maine, 

Vermont, Morton, Oglesby, Paddock, Patterson, Kobertson, Sargent, 

Spencer^adlelj^h, Whyte, Windom, and Wright^-34. 



I rf Ven 



NOT VOTING— Messrs. Bocy, Booth, Bruce, Cameron of Pennsylvania, Cam- 



Howe,In^aUs, Logan^McMillan, Maxe^ Merrimon, Mitchell, Moi 

Ipencer 
NOT 
eron of Wisconsin, Clayton. C^novcr. Cra«^ Doi^iey, Eaton, English, Jones of 
Nevada, Keman, Bandolph, Sharon, Snerman, and West— 17. 

So the motion was not agreed to. 

On motion of Mr. BOUTWELL, it was 

Ordered, That four managers on the part of the Honse of Bepresentatives may 
be allowed to submit arguments upon the question whether the respondent (s 
amenable to trial by impeachment for acts done as Secretary of War, notwith- 
standing his resignation of said office, and whether the issues of the fact present* 
ed in the pleadings are material, and also whether the matters in support of the 
Jarisdiction alleged by the House of Representatives in the pleadings subsequent 
to the articles of impeachment can be tnus alleged if the same are not averred in 
said articles. 

On motion of Mr. CONKLING, the Senate returned to its Chamber. 

At two o'clock and fifty-three minutes p. m. the Senate retomed to 
the Senate Chamber and the President pro tempore took the chair. 

The PRESIDENT iwa tempore. The presiding officer is directed to 
state that the motion to reconsider the vote by which the order of 
argnment was made is overroled, and also to state that an order is 
made granting the request of the managers on the part of the House 
that four of the managers be permitted to argue the case. 

Mr. THURMAN. I move that the Senate sitting for the trial of 
the articles of impeachment adjourn until Thursday next at half past 
twelve o'clock. 

The motion was agreed to ; and the Senate sitting for the trial of 
the impeachment of W. W. Belknap adjourned until Thursday next 
at twelvo o'clock and thirty minutes p. m. 



Thursday, May 4, 187C. 

The PRESIDENT j>ro tempore having announced the arrival of the 
time to which the Senate sitting for the trial of the impeachment had 
adjourned, 

The usual proclamation was made by the Sergeant-at-Arms. 

The resi>ondent appeared with his counsel, Mr. Blair, Mr. Black, 
and Mr. Carpenter. 

The managers of the impeachment on the part of the House of 
Representatives appeared in the seats provided for them. 

The PRESIDENT pro tempore. The Chair understands that there 
IS a Senator present who has not been sworn. The Secretary will call 
the names of absentees who have not been sworn. 

The Chief Clerk called the names of the Senators who had not been 
heretofore sworn ; and the President pro tempore administered the 
oath to Senator Johnston. 

The PRESIDENT pro tempore. The Secretary will give the usual 
notice to the House of Representatives. The minutes of the trial-day 
of Monday last will now be read. 

The Secretary read the Journal of the proceedings of the Senate 
sitting for the trial of the impeachment of W. W. Belknap of Mon- 
day, May 1, 1876. 

The PRESIDENT pro tempore. The Senate is now ready to proceed 
with the trial. The Secretary will report the two orders made by the 
Senate. 

The Secretary read as follows : 

Ordertid, That the Senate proceed first to hear and determine the question whether 
W. W. Belknap, the respondent, is amenable to trial bv impeachment for acts done 
oa Secretary of War, notwiUistanding his reslj^iation of said office; and that the 
raanngere and counsel in such argnment discuss the question whether the issues 
of fact aro material and whether tne matters in support of the jurisdiction alleged 
by the Houso of Keprescntatives in the pleadings subsequent to the articles of im- 
peachment can be tJins alleged If the same aro not averred in said articles. 

Ordered^ That the hearing proceed on the 4th of May, 187(t, at twelvo o'clock and 
thirty minutes p. m. ; that toe opening and dose of the argnment be given to tiie 
respondent ; that three counsel and four managers may Im heard in such order as 
may be agreed on between themselves ; and that such timo be allowed for argu- 
ment as the managers and counsel may desire. 

The PRESIDENT pro tempore. Gentlemen of counsel will now pro- 
ceed with the opening of the argument. 

Mr. CARPENTER. Mr. President, in the present attitude of affaire, 
1 wish to suggest to the court, (and I believe I shall not be opposed 
in the request by the managera,) that if an adjournment of the Senate 
is to take place for a week, which adjournment will certainly come 
in the middle of the argnment— for it is impossible to conclude it in 
the remainder of this week and nobody expects that that can be done — 
I x^rosumo it will be more convenient for the counsel on both sides, 



and I should suppose for the court also, to lot the argument come after 
that acyournment. That would give us a little additional time for 
preparation which on the part of the defendant we really need. We 
had all been so much occupied with other engagements that until 
Monday I believe none of us had sat down to a preparation for the 
argtiment of this question. Its imDort^nce both to this case and to 
the public, if it is to stand as a ruling upon a ^reat constitutional 
question, certainly demands that we should give it a more thorough 
preparation than we have been able to do in two or three days. Now, 
as tnere seems to be a probability at least that the Senate will adjourn, 
I submit to the court the propriety of our commencing the argument 
after the Senate resumes its session. 

Mr. Manager LORD. Mr. President and Senators, wo prefer of 
course to go on with this argument if we can have a consecutive 
hearing from day to day ; but the case is somewhat different if the 
argument is to be broken into by the adjournment c^the Senate — 
and I confess it looks very much as though it would— because fi*om 
my experience here on Saturdays and Mondays I do not think very 
much would be done on those days in the presence of the great cele- 
bration to which reference has been made. And therefore, on behalf 
of the managere, I say that unless it is certain that this court can sit 
from day to day until the arguments are all in, the managere prefer 
that there should be an adjournment. 

Mr. CARPENTER. I ask for an <wder, Mr. President, to that effect 
that the further trial of the case be postponed to— 

The PRESIDENT pro tempore. Will the counsel reduce his motion 
to writing t 

The motion was reduced to writing, and read by the Secretary, as 
follows : 

Ordered, That the farther trial of this cause be postponed until Monday, the ISth 
of May. 

Mr. SHERMAN. Mr. President, I submit an order. 
The PRESIDENT pro tempore. The order submitted by the Sena- 
tor fi'om Ohio will be read. 
The Secretary read as follows : 

Ordered, That this court aiyoum until Monday, May IS, at twelve o'clock and 
thirty minutes p. m., and that the argument of the question of Jurisdiction be con- 
fined to eight hours on each side. 

The PRESIDENT pro tempore. The question is on the motion pro- 
posed by the Senator from Ohio. 

Mr. SARGENT. Is an amendment in order t 

ITie PRESIDENT pro tempore. It is. 

Mr. SARGENT. I move to strike out the words of limitation. 

The PRESIDENT pro tempore. The Senator from Califomia will 
re<luce his amendment to writing. 

The amendment was reduced to writing and read, as follows : 

Strike out those words : " and that the argnment of the question of jurisdiction 
bo confined to eight hours on each side." 

The PRESIDENT pro tempore. The firat question will be on this 
amendment to the oraer proposed by the Senator from Ohio. 

The amendment was forced to. 

The PRESIDENT j^o tempore. The question recura on the order of 
the Senator from Ohio as amended. 

Mr. HOWE. I ask for the yeas and nays. 

The yeas and nays were ordered. 

The PRESIDENT pro tempore. The Secretary will report the order 
as amended. 

The Secretary read as follows : 

Ordered, That this court ocUoum until Monday, May 15, at twelve o'clock and 
thirty minutes p. m. 

The yeas and nays being taken, resulted— yeas 21, nays 40 ; as fol- 
lows : 

YEAS— Messrs. Anthony, Bogy, Bnmslde, Caperton, Clayton. Conover. Cooper, 
Davis. Dennis, Ferry, Goldthwaite, Hamhn, Howe^ohnston, Kelly, Mitchell, 
Morrill of Maine, Pattersou. Randolph, Sargent, and windom— SI. 

NAYS— Messrs. Allison, Booth, Boutwell, Bruce, Cameron of Pennsylvania, Cam> 
oron of Wisconsin, Christiancy, Cockrell, Conkllnir, Dawes, Dorsey, Eaton, £d- 
mnnds, lYelinghuysen, Hamilton, Hitchcock. Ingalls, Jones of Florida, Keman. 
Key, Log9n, McCreery, McDonald, McMillan, Maxey, Merrimon, Morrill of 
Vermont, "^^ ' " ' ' "-- ^ • . -- ^^ • « _. i «. 

Thnrman. 

NOTVOTING- 
Nevada, Morton, Sharon, Spencer, Stevenson, and Westell. 

The PRESIDENT pro tempore. The Senate declines to make the 
proposed order. Senators, the counsel on the part of the respondent 
submit for your decision a motion which will be read. 

The Secretary read as follows : 

Ordered, That the further trial of this cause be postponed until Mondfy, the 15th 
of May. 

Mr. THURMAN. After the amendments made to the former order 
that was oifered, it was left precisely what this is. It is precisely the 
same proposition. 

The PRESIDENT pro tempore. It is not in the same language. 

Mr. THURBiAN. It is the same in substance. 

The PRESIDENT pro tempore. One a4joums the trial and the other 
I>ostpones the trial. 

Mr. BLACK. Mr. President and Senators, I am requested by the 
counsel on both sides, by the managers and the coansel for the ac- 
cused, to say that if this continuance be granted wo will accept the 



^n, Mcureery, Mcuonaio, McMUlan, Maxey, Merrimon, Momii of 
Norwood, Oglesby, Paddock, Ransom, Robertson, Saulsbury, Sherman, 
. Wadleigh, Wallace, Whyte, Withers, and Wriffht— 40. 
OTING— Messrs. Bayard, Cragin, Kngltsh, Gordon, Harvey, Jones of 
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limitation all arouDd, and I think that will bring the argument to a 
conclusion about as soon as it would come if a part of it wore com- 
menced now. 

Mr. SHERMAN. Mr. President, I will then renew the motion as I 
originally snbmitted it. 

Mr. EDMUNDS. That is not in order. 

The PRESIDENT pro tempore. It is not in order, the Senate hav- 
inff declined to so order. 

Mr. SHERMAN. I can change it by a word. 

The PRESIDENT pro tempore. The Chair will entertain any mo- 
tion that is in order. 

Mr. SHERMAN. I will make the time nine hours. 

The PRESIDENT pro tempore. The Secretary will report the order 
as now proposed. 

The Secretary read as f oUows : 

Ordered^ That this court a^Joom nnlil Monday, May 15, at twelve o'clock and 
thirty minutes p. m. ; and that the argument of the question of Jurisdiction be con- 
fined to nine hours on each side, to be divided between them as the managers and 
counsel may agree. 

Mr. Manager LORD. Mr. President, I should like to say to the 
Senate, as I find that I was not entirely understood by all the man- 
agers, that if we could be certain of a consecutive hearing at this time 
the mana^rs would prefer it ; but, not being certain of that, we au- 
thorized, in part at least, Mr. Block to moke the suggestion he has 
made. 

The PRESIDENT |wo tempore. The question is on the motion pro- 
posed by the Senator from Ohio as jnst read. 

Mr. SHERMAN. I call for the veas and nays. 

The yeas and na^s were ordered ; and being taken, ^'esulted — yeas 
32, nays 38 ; as follows : 

YE A3— Mesirs. Bogy, Caperton. Clayton. Conover, Cooper, Davis, Dennis, Gold- 
thwaite, Hamlin, Howe, Kelly, MitchelL Morrill of Maine, Patterson. Randolph, 
Kanoom, Sargent, Saulsbury, Shertuan, Thurman, Why te. and Windom— '22. 

NAYS— Messrs. Allison, Booth, Bontwell, Bruce. Bumside, Cameron of Pennsyl- 
vania, Cameron of Wisconsin. Christloncy, Cockrell, Conklins, Dawes, Eaton, Ed- 
munds, Ferry, Frelini^hnysen, Gordon, Hamilton, Hitchcock. Ingalls, Johnston, 
Jones of Florida, Keman, Key, Logan. McCreety, McDonald, Mc^liUan, Maxey, 
Merrimon, Morrill of Vermont, Norwood, Oglesby, Paddock, Bobertson, Wadleigli, 
Wallace, Withers, and Wrightr-38. 

NOT VOTING— Messrs. Anthony, Bayard, Cragin, Dorsey, English, Harvey, 
Jones of Nevada, Morton, Sharon, bpenoer, Stevenson, and west— 12. 

Mr. BLAIR. Mr. President 

The PRESIDENT pro tempore. The Senate will please give atten- 
tion. 

Mr. BLAIR. Mr. President and Senators, the first question before 
the court is whether a private citizen is subject to impeachment, 
cither without regard to the time or manner of his leaving office or 
when he may have resigned to avoid impeachment upon an assurance 
from the chairman of tne prosecuting committee that he was in such 
case not to be prosecuted. The second question is whether all the 
allegations of fact which are necessary to maintain jurisdiction must 
be alleged in the articles, or whether they may bo supplied in sub- 
sequent pleadings. 

These are the two questions which I understand are now to be dis- 
cussed. 

Upon the first ouestion I do not know how the managers are to 
maintain the jarisdictiou of this court upon any other principle than 
that which was asserted in the Blount case, which was that ** all per- 
sons are liable to impeachment'' (AnnaU of Congress of 1797, volume 
2, page 2251,) because, as was alleged there, all persons are liable in 
England, the country from which wo borrow the proceeding, and to 
whose laws and usages we must therefore look for the extent of its 
ai>plication. But as the court on that occasion overruled this doc- 
trine, and the decision has been ac^iuiesced in for seventy-eight years, 
the mana^rs ought not now to expect this court to overrule it. In 
that case it was pleaded '' that although the defendant was a Senator 
at the several periods in said articles of impeachment referred to, yet 
he is not now a Senator or officer of the United States." And the 
court held this plea to be sufficient upon demurrer. This decision is 
OS conclusive against the proposition maintained by the managers in 
this case as it was against that of the manaf|prs in Blount^ case. 
The fact that the defense rested in that case chiefly upon the ground 
that the defendant was not a Senator at the date of the several acts 
charged, a civil officer, does not make it lees conclusive upon the 
point that impeachments lie only against civil officers, because the 
efiect of the decision is to declare that the fourth section of the second 
article defines the persons against whom it may be brought, and that 
section limits it to officers. 

The question thus abjudicated is not an open question, it having 
been decided that any person mav not be impeached whether in or 
out of office, and hence we must look to the words of the Constitu- 
tion to ascertain who may be impeached. It is only those persons 
who are specially deeoribed in the Constitution are subject to be im- 
]H.'acbcd. 

And if the court will consider the reasons upon which it acted in 
1 bat instance it will be fouud that they are fully as applicable here. 
The proposition now maintained by the managers is repugnant to 
the policy of the English government ; it is against the fundamental 
doctrines upon which our o¥m Government was founded, and it is 
against the letter of the Constitution. All the best writers and the 
u(;ccpted authorities who speak of this proceeding in England say 
that its appropriate sphere is against great offenders, possessing the 



power of the goremment, whom it is necessary to bring to bay by the 
organized power of the people in their House of Commons. 

Impeachment as a mode of enforcing penal law stands on a differ- 
ent footing than the trial by jury, which is dear to the hearts of the 
English-speaking race, while the history of impeachment associates 
it with the terrors of bills of attainder, a kindred proceeding. It is 
an invasion upon Magna Charta, which provides that no man shall be 
condemned save by the lawful judgment of his peers or according to 
the law of the land, and it was introduced into English practice long 
subsequent to the adoption of Magna Charta and is said to have been 
the growth of necessity to bring to Justice great offenders who had 
the power of the government in their hands. Blackstone, in the 
fourth volume of his Commentaries, (by Chitty,) page 260, says: 

The hi/cfa oonrt of Parliament ; which is the supreme court In the kingdom, not 
only for the making, hot also for the execution ox laws ; by the trial of great and 
enormous offenders, whether lords or commoners, in the method of parliamentary 
impeachment. As for acts of Parliament to attaint particular persons of treason 
or felony, or to inflict pains and penalties, beyond or contrarjr to the common law. 



to serve a speeial purpose, I speak not of them ; being to all intents and purposes 
new laws, made pro re nata, and by no means an execution of such as are already 
in being. But an impeachment before the Lords by the Commonsof Great Britain, 



new laws, made pro re nata, and by no means an execution of such as are already 
in being. But an impeachment before the Lords by the Commonsof Great Britain, 
in Parliament, is a prosecution of the already known and established law and has 



been frequently put in practice ; being a presentment to the most high and supremo 

Imi 

And they usually (in case of an impeachment of a'peer for treason) address the 
Crown to appoint a lord high steward for the greater dignity and regularity of their 



court of criminal jurisdiction by the most solemn grand inauest of the whole king- 
dom. A commoner cannot, however, be impeached before toe Lords for any capitu 
offense, but only for high misdemeanors; a peer may bo impeached for any crime 



ay for b 
ally (in 



proceedings ; which high steward was formerly elected by the peers Uiemselves, 
though l)o was generally commissioned by the king ; but it hath of late years been 
strenuously maintainefr, that the appointment of an high steward in such cases is 
not indispensably necessary, but that the house may proceed without one. The 
articles of impeachment are a kind of bills of indictment, found by the Hoose of 
Commons ana afterward tried by the Lords ; who are in cases of misdemeanors oon> 
sidored not only as their own peers, but as the peersof the whole nation. Tliis is a 
custom dorivea to us from the constitution of the ancient Germans, who in their 
great councils sometimes tried capital accusations relating to the public: *'lieetapud 
eonsUium aeeu$are quoque et di$oriiMn eapUit intendere.^* And it nas a peonliar pro> 
priety In the English constitution ; which has much improved upon the ancient 
model imiM>rted hither from the continent. 

Now mark : 

For, though in general the union of the legislative and judicial powers ought to 
be more carefully avoided, yet it may happen that a iubjeet, inatruUtd wUh we ad- 
ministrcAion qf public affair*, may infringe the rishts of the people, and be guilty 
of such crimes as the ordinary magis'rate either dares not or cannot punish. 

To the same effect the court will find the doctrine laid down by 
Wooddeson in his lectare upon parliamentary impeachment. In the 
edition in my hand, the law library edition, the marginal page is 335 : 

It is certain— ^ 

Says Wooddeson — 
that magistraU* and officers intrusted with the adminiitration of pxMieaffairs may 
abuse their delegated powers to the ii^ury or ruin of the community, and at the same 
ti me in oflbnses not properly cogu izable before theordihary tribunals. The in/luenoe 
of such delinquents, and the nature of such offenses, may not unsuitably engage the 
authority of the highest court, and the wisdom of tho«agest assembly. Toe Com- 
mons, therefore, as the grand inquestof the nation, become suitors forpenal Justice; 
and tnoy cannot, consistently cither with their own dignity or with safety to the 
accused, sue to any other court but that of those who share with them in the legis- 
lature. 

The author, after having explained thus the origin and nature and 
proper subjects of impeachment, goes on in the most pregnant lan- 
guage to show how the proceeding has been abused to the oppression 
of persons who had not the potver which alone made it proper to have 
them arraigned in such a tnbunal, and how it has been jibused to the 
oppression of private and innocent persons, to the ruin of their pri- 
vate fortune. In a note to this edition he says at marginal pages 
36S)-370: 



should 1 

thoprei; „r— -. ., ., 

the last century and a half private persons impeached by the Commons have either 
sunk under the unequal struggle with the guardians of the public purse or have 
been only preserved uy large fortunes from absolute ruin. 

Now I ask this court do any of the considerations so forcibly put hj 
these well-recognized writers on the English law apply to this defend- 
ant or to other x>ersons in private station t Is there anything in his 
circumstances which makes it necessary that any offense which ne may 
have committed should be tried in this angust tribunal, with all at- * 
tendant expenses, which, while absolutely ruinous, will yet be in- 
sufficient to enable him to cope with the overwhelming power brought 
to bear against him f Is he or any other private man in a condition 
to combat such a power on such a forum t Do any of the circum- 
stances so forcibly laid down by these authors as the only justification 
for the violation of Maffua Charta exist here t You have before you 
a citizen without any or the attributes of power which alone, accord- 
ing to the standard authors I have read, make such a proceeding 
proper under the English law. I therefore say that the proceeding is 
contrary to the true spiritof the English constitution. Having no writ- 
ten constitution, it is to their best writers we must turn to know what 
it is, and we find by those authors that according to English law, as 
it ought to be accepted and not as it has been abused, no private man 
can be subjected to such an ordeal. 

There are great historic scenes in which impeachment has formed 
the background for the most illnstrions characters. When Stafford, 
bticked by royal authority, then held in awe by the people as divine, 
having trampled upon Ireland, had returned to England to become the 
king's chief counsel in all his arbitrary measures, it needed the or- 
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gatoized power in the Commons and the oonnige of John Pym to bring 
thda proud and powerful nobleman to justice. The ordinary tribn- 
nnle were at his conm)and,and no man in England would have dared 
to accuse him before th^n. But when the great machinery of the 
House of Representatiyes is turned upon a mere private citizen in this 
country, it is application of a great power to an unworthy purpose, 
and it is as derogatory to the mgnity of the people as it is unjust to 
the ri^ts of the citizen. 

If such a proceeding would be violative of the English constitu- 
tion as expounded by its accredited commei^tators, a fortiori is it an 
infraction of the fundamental principles of ours. These govern- 
ments, which, having much in common, use a common, popular Ian- 
ffuageand the same legal terms in the structure of their institutions, 
differ widely in their genen^ character. The diverse theories upon. 
which they are founded make practical divergences inevitable. In 
one the theory is that all power is derived from the king — ^the peo- 
ple have no rights except those granted by royal charter. Here the 
-Government has no powers save those contained in its charter from 
the people. It is a government of limited powers ; and, although 
terms are used in its charter which, like our mother tongue, have 
been borrowed from the mother-country, yet they are carefully lim- 
ited in their use in the grants ma<le to the Government. It results 
from this general principle that, as the United States had no Judi- 
cial power before the framing of its present Constitution, it has 
none now not specifically granted in the Constitution. All Jndioial 
power, civil ana criminal, was formerly held by the States, and such 
judicial power as this Government now exercises is derived by ex- 
press grant in the Constitution itself; and it has been said by the 
courts again and again (beginning with the case of The United States 
«•. Worrall, 2 Dallas, 384, succeeded by The United States r«. Burr 
and The United States r«. Hudson and Goodwin, in 7 Cranch, 32, and 
the 1st of Kent, 331) that the courts of the United States have no 
common-law jurisdiction in criminal cases ; and this is equally true 
cf this as of other courts of the United States. The Supreme Court, 
in 7 Cranch, says : 

The oonrta of the United States can be vested iritli no power bat wb*t the power 
€0ded to (be General Goremment will aatborixe them to grant. 

And the court says in the conclusion of its opinion : 
Certain implied powers most result to our courts of Jnstioe from the natoro of 
tiftese institutions, bat Jurisdiction of crimes against the state is not one of them. 

Nor has jurisdiction ever been assumed by these conrts in civil cnses 
even, outside of the classes enumerated lu the Constitution. This 
settles the principle upon which impeachment must be exercised. 
It is strictly confined to the cases expressly enumerated in the Con- 
stitution, as much so as any other coart established by the Federal 
Constitution. 

And this brings me to the consideration of what are the cases 
enumerated by this Constitution as within the power of impeachment. 
There is no other enumeration except what is contained in the fourth 
section of the second article, as follows: 

The President, Yico-President and all civil ofBcors of the United States, shall be 
removed fitmi office on impeachment for, and conriotlon of, treason, bribery, or other 
high crimes and misdemeanors. 

The enumerated cases of persons, therefore, against whom this 
court can entertain articles of impeachment are, *'the President, 
Vice-President, and all civil officers of the United States;" not per- 
sons who have been President. Vice-President, or civil officers, out 
only persons who can be at the time truly described as President, 
Vice-President, or as civil officers, and who can ^*be removed from 
office ou impeachment and conviction of treason." d^c. " If there must 
be a judgment of removal/* says Story, " it would seem to follow that 
the party was still in office;" but it is not necessary to rely open 
this inference, plain and necessary as it is, because the only persons 
specified as subject to impeachment are officers j and it would be ei|ually 
plain that only officers were amenable to impeachment if nothing 
was said in the section about ^removal and it were simply " that the 
President, Vice-President and all civil officers, shall be subject to im- 
peachment for.4md conviction of, treason, bribery," &c, because it is 
only by these aescriptions as officers that they are made subject to im- 
peachment. Hence, the only question before the court is whether the 
term ** officer " can be applied to a person not at the time in the hold- 
ing of an office. 

And this has been the accepted construction. From the day when 
Blount was tried until now no attempt has been made to impeach a 
private citizen, and that not because there have not been plenty of 
proper subjects for impeachment if the law had authorizedthe pro- 
ceeding against ex-officers. Within a few years past it is notonous 
that a number of officers who were under investigation and who 
wore threatened with impeachment resigned to avoid it, and the 
proceedings against them were abandoned. Several judges were 
among the number, all whose names I do not now recall, and it is not 
necessary to do so, because the Senate knows to whom I refer, who re- 
signed their places and thereby arrested the proceedings. So in New 
York, where the high court of impeachment is composed of the judges 
of the court of appeals and the senate, and the provisions of whose 
constitution, if not in identical words with those of the national Con- 
stitution, are substantially the same, an impeachment was dismissed 
against Judge Cardozo, within a few years, ou the presentation of his 
resignation. The judiciary committee of the house of representa- 
tives of that State, composed of persons who will, I understand, be 



recognized by some of the managers as among the ablest lawyers of 
that State, reported against the power of impeachment of any person 
not actually in office. The language of the resolution in Fullers case 
(the case referred to) is : 

That no person can be impeached who was not at the time of the commission of 
tiie allied ofibnse and at the time of the impeachment holding some office under 
the laws of the State. 

This resolution and the accompanying report form part of the re- 
port of the trial of George G. Barnard, page 158. 

I have examined all the constitutions of all the States with refer- 
once to the provisions therein contained on the subject of impeach- 
ment. Wito two exceptions, they correspond in substance with the 
national Constitution ; and I nave not learned that any impeachments 
against ex-officers have taken place under those constitutions. 

Such a proceeding was not considered legal by the court of impeach- 
ment in New York, one of the g^eat States, and whose judicial and 
legal talent will be recognized as among the foremost in this country. 
I am unable to st-ate whether a different construction has beeu given 
to this provision in the other States ; but I have not heard of any case 
where any party has been prosecuted in any of those States where the 
language of their constitutions is similar to that here under consid- 
eration. There is a noticeable difference, however, in the constitu- 
tions of two of the States, the States of Vermont and Georgia, from 
the Constitution of the United States with regard to impeachment, 
and I beg leave to call the attention of the court to it. 

In that of Georgia, by the eleventh article and fourth section, it is 
provided that — 

The hoQse of representatiTes has power to impeach all persons who have been 
or may be in office. 

This provision is contained in the first constitution of Georgia, 
which was nearly contemporaneously formed with that of the Uuitea 
States. 

By the Vermont constitution of 1793, part 2, section 24, it is pro- 
vided that — 

Every officer is liable to be impeached, either when in office or after his resigna- 
tion or removal, for maladministration. 

This langruage. occurring in constitutions adopted nearly contem- 
poraneously witn the Constitution of the United States, shows that 
the langnage under consideration was not deemed sufficient to em- 
brace persons who had been in office, and that in order to reach them 
it was deemed necessary to use other language. 

Mr. SARGENT. I should like to propound a question to the coun- 
sel, which I send to the Chair in writing. 

The PRESIDENT pro tempore. The question of the Senator from 
California will be read. 

The Secretary read as follows : 

Was the resolntion referred to by counsel for respondent in Barnard's case 
adopted t 

Mr. BLAIR. It was adopted, I understand, by the house of rep- 
resentatives ; and the prosecution against Fuller was abandoned, as 
it certainly was in Cardozo's case, wherein an impeachment like 
Barnard's, which had been found and was actnally pending before 
the senate, was dismissed by the senate when his resignation was 
presented. 

I wish to add, as matter of contemporaneons construction also, the 
language of Luther Martin, who, it is known to the Senate, was a 
distinguished member of the convention which formed our Constitu- 
tion, and one of the ablest lawyers in onr country. The language 
was used in the defense of Judge Chase, who was in office, and thoi'e- 
fore the construction which he gave was not necessary to his client. 
He said, after quoting this language of the Constitution : 

This deariy evinces that no persons bat those who hold offices were liable to 



That language will be found in the Annals of Congress for 1805, 
page 431. 

I have examined every reference to the subject of impeachment 
found iu Madison's reports of the debate of the convention, and I 
have an abstract of the book so far as it bears upon the subject. 
There was considerable controversy in the convention as to the tribunal 
before which impeachments should be prosecuted, whether before 
the Senate or before the Supreme Court, or whether before a court 
composed of judges from the States. A variety of propositions of 
that kind were made. There were several plans for a constitution 
introduced, all save Patterson's having provisions for the impeach- 
ment of the national officers or the Chief Executive. A series of res- 
olutions, which embodied provisions to the efifect '* that the Execu- 
tive shall be removable on impeachment and conviction for mal- 
practice or neglect of duty,'' was reported by the committee of the 
whole house on the 20th of July, 1787. Ou that occasion Messrs. 
Pinckney and Gouvemeur Morris moved to strike out that part of the 
resolution in relation to the Executive, and upon that motion consid- 
erable debate occurred, which I will not trouble the Senate with 
reading, but will state the general purport. 

Messrs. Pinckney and Morris opposed impeachment altogether, upon 
the ground that with the short terms proposed it was unnecessary ; 
and that if impeachment was prosecuted, unless the Executive was 
not suspended from office pending it, the malpractice and mtsgovem- 
ment would go on ; and if he was suspended, the effect would be the 
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same as if be was couvioted. The effect wonld be to put tlM Execu- 
tive too mnch in the power of Congi'ess. 

Mr. Madison, Colonel Mason, Dr. Franklin, Mr. Davie, and other 
leading men in the convention insisted that impeachment was neces- 
sary for the protection of the public interests. The debate proceeded 
thi-onghont upon the assumption that impeachment would b« directed 
against no others than persons then actually holding^ executive power. 
Tuere was no provision in the plan of Pinckney or m the plan of Pat- 
(ffson, of New Jersey, which were referred to the committee of detail 
with the series of resolutions on which this debate occurred, provid- 
ing for any Judgment of disqualification ; the convention had not that 
subject before them ; it was not a subject for their discussion or con- 
sideration. But it was assumed on all sides in the debate referred to 
that none but officers would be amenable to impeachment. The com- 
mittee on detail, to whom these resolutions were referred, with the 
plans of Pinckney and Paterson, when they came to report on the 6th 
of August, added the article as an article providing for the punish- 
ment of the accused which now stands in tne Constitution, disquali- 
fied him from holding office upon impeachment and conviction. In 
no part of the debate, from the beginning to end, was that a subject 
of discussion. And it has in fact no relation to the subject, which 
was simply whether the Executive should be removed by impeach- 
ment. It is but au addition to the judgment, which might or might 
not be added if impeachment should take place. 

The case of Blount, to which I have adverted, determined that the 
disc^ualification clause did not enlarge the category of persons subject 
to jmpeachment. If the power given to adQuclge disqnalification 
coald nave that effect, the effect would be to subject anybody to im- 
X>eachmont, and the jurisdiction would be unlimited, which, as before 
said, the case of Blount and the whole philosophy of the Govern- 
ment negatives. 

I call the attention of the Senate to extracts from Judge Story's 
Commentaries. In volume 1, section 803, Story says : 

It wonld seem to follow that the Senate on the conviction wore bonnd in all 
cases to enter a Judgment of removal from ofBce, though it haa a discretion as to 
inflicting the punishment of disqualifloation. //, then, there ihutt be a judgment 
of removal /rem office, it toottld seem tofoUow that the ConstituiMn eontemvUUed that 
we party vku ttiU in ojlee at the time cf impeachment. If he was not, his offense 
was still liable to be tned and punished in the ordinary tribunals of justice, and it 
might be ari^ed with some force that it would be a vain exercise of authority to 

try a delinquent for an impeachable offense when the most im] 

which the remedy was given was no longer necessary or '" ' ' 
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a Judgment of disqualilcation might still be pronounced, the language of the Con 
some doubt whether it can be pronounced without being 
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an impeachment is a proceeding purely of a political nature. It is not so much 
designed to punish au offender as to secure the State against gross official misde- 
meanors. It touches neither his person nor his property, but simply divests him 
of his political capacity. 

At section 790 he says : 

From this clause it appears that the remedy by impeachment is strictly confined 
to civil officers^ 

That is the point I have been considering— 

of the United States, including the President and Yioe-Preeident. In this respect 
it differs materially from the law and practice of Great Britain. In that kingdom 
all the King's subjects, whether peers or commoners, are impeachable in Parlia- 



ment, though it is asserted that commoners cannot now be impeached for capital 
offenses, but for misdemeanors only. Such kind of misdee<ls, however, as peou- 
liarly iiOnre the commonwealth by the abuse of high offices of trust are the most 



U>roper and have been the most usual grounds for this kind of prosecution in Par- 
liament. There eeemt a peculiar propriety, in a republican government at Uxut^ in eon- 
Jlning the impeaching power to persons holding office. In such a government all the 
citisens are equal and ought to have the same security of a mal by Jury for all 
crimes and offenses laid to their charge when not holding any official character. 

_ Mr. CONKLING. From what do you read ? 

' Mr. BLAIR. Story's Commentanes on the Constitution. Jndge 

Story further says f 

To sublect them to impeachment would not only be extremely oppressive imd ex< 
pensive, but would endanger their lives and lil>ortios by exposing them against 
their wills to persecution for their conduct in exercising their poliucal rights and 
privileges. Dear as the trial by jury justly is in civil cases, its value as a protec- 
tion aipinst the resentment and violence of rulers and factious in criminal prosecu- 
tions makes it inestimable. It is there, and there only, that a citizen in the sympa- 
thy, the impartiality, the intelligence, and incorruptible integrity of his fellows 
impaneled to try the accusation may indulge a well-founded confluence to sustain 
anu cheer him If he should choose to accept office, he would voluntarily incur all 
the additional responsibility growing out of it If impeached for his condfuct while 
in office, he could not justly complain, since he was placetl in that predicament by 
his own choice; and in accepting office he submitted to all the consequences. In- 
deed, the moment it was decided that the judgment upon impeachment should be 
limited to removal and disqualification from office, it followed as a natural result 
that it ought not to reach any but officers of the United States. It seems to have 
been the original ol\}ect of the friends of the National Grovenmirat to confine it to 
these limits ; for in the original resolutions proposed to the convention and in all 
the subsequent proceedings the power was expressly limited to national officers. 

I call the attention of this court to this carefully weighed language 
of the most authoritative commentator upon our Constitution. I 
have already called attention to the proceedings in the convention 
upon which he comments, showing plainly that the framers of the 
Constitntion never contemplated Vie prosecution of anybody not at 
the moment holding office. All the reasons upon which the proceed- 
ing was supposed to be necessary were applicable only to a man 
who wielded at the moment the power of the Government, when 
only it was necessary to put in motion the great power of the. peo- 
ple, as organized in the House of Representatives, to bring him to 
justice. It is a shocking abuse of power to direct so overwhelming 
a force against a private man. It may be deemed by some of small 



moment, because it can only effect his disfranchisement^. But the 
effect is todishonorhim, aod it issimply tyranny to put this man's honor 
in peril by the application of that overwhelming force. The great 
authors of England, as well as the great commentator on our Consti- 
tution mentioned, ought only to be brought into action to arrest the 
wrong-doing of another power in the Government. The arena of 
impeachment is in fact a place in which a controversy takes place be- 
tween the high powers of the Gk>vemment. The only theory upon 
which it can be justified is to enable the people, massed and organized 
in their representative houses, to assail their oppressors, armed with 
the power of the Executive and the patronag^ and prestige which 
that gives them. Do you seek to prostitute that power to the oppres- 
sion of a private individual, wasting his means b^ an action that, as 
this author says, has invariably ruined every private man who has 
been the subject of it in Great Britain. Is this a time, is this a coun- 
try, is this a place, which would tolerate such an abuse f If this be 
the case, who would be safe that ever held an office t The great offi- 
cers of this Government, the heads of Departments, are obliged to- 
exercise their powers in a large degree by subordinates. If there is 
no limitation upon impeachment to persons holding office when a po- 
litical adversary is installed in power, he may assail any man whom 
it may be thought necessary to assail for party or personal cause. 
We know, and it is one of the saddest commentaries upon poor human 
nature, that the subservient sycophant who basks in the smile of 
power is ever ready to prostrate himself before any other power which 
may succeed, and is ever ready to desert and betray the unsuccessful. 

How eager are many who were obsequious enough to the defend- 
ant within the year now to rush forward to aid in his destruction I 
How they press forward to make their peace with his enemies now 
installed in office! How easy it would be for experts in the great 
Departments to suppress part of the truth and discolor what may bo 
preserved, so as to pervert an honorable act to the destruction of men 
who may have held positions in them. If this court is to bo opened 
to the persecution and prosecution of private men, and party passion 
and personal hate are to be invited to set themselves here upon pri- 
vate men because they may have been obnoxious officers, we have not 
yet passed by the days of tyranny. Man's nature has not changed. 
It is only by the limitations of constitutions and powers that a hmit 
and a check can be put upon his malignant passions. If this Senate 
can be tempted to break down in moments like this the wise limita- 
tions which our great fathers put upon this sort of prosecution, they 
will have found an easy way to the oppression of the innocent by the 
hand of power. 

From the remarks to which I have called the attention of the Sen- 
ate it will be seen that a large body of the ablest men who sat in this 
convention were opposed to impeachment altogether, seeing in it a 
machinery of oppression. What did they suggest as a means and a 
sufficient means to meet the evil of abuse and corruption in office f 
Short terms of office, in order to let the people pass upon these sup- 
posed delinquents. That was the theory of Gouvemeur Morris, Charles 
Pinckney J and many other able men in the convention which formed 
the Constitution. Their hand is seen in the provisions which limit 
this prosecution to x)ersons in office. It was intended to permit those 
who were not willing to stand the brunt of party excitement for the 
moment to retire and wait for more auspicious seasons to vindicate 
themselves before the people. 

When Andrew Johnson was being pursued here and when articles 
were found against him it was not for any crime ; it was because he 
honestly adhered to the law and the Constitution as delivered by the 
fathers of the Grovemment. 

Suppose that he had chosen to retire and appeal to the people 
against the Senate and say, *' I am adhering to tlie Constitution and 
my habitual enemies are seeking to overthrow it, and desire to sac- 
rifice me because I oppose them ;" could the Senate have gone on 
and disqualified him from holding office and thus taken away his 
power of appeal to the people, and thus have frustrated the design of 
the framers of the Constitution that a man might retire when faction 
triumphed and appeal to the patriotism of the people. The views 
of constitutional power which he then adhered to are believed to be 
sound by a great portion of the people, (and yet they were regarded 
as sufficient to justify his impeachment by almost the reciuisite num- 
ber of Senators to convict and disqualify him.) I think it a fair con- 
struction of the Constitution that he miffht have resigned pending 
the impeachment, and thus have escaped liability to it, and been in a 
condition to make an appeal to the people, which Pinckney and Mor- 
ris believed to be the safer tribunal, and hence the form of language 
adopted, and which admits of this action as not inadvertently adopted. 
The gap was purposely left open. We are not arguing now any- 
thing except in reply to what is asserted here as a reasoning. 

It IS argued that if a resignation should be permitted under such 
circumstances the people would be defrauded out of their rights to 
have the offender disqualified. The argument is that as the party 
ought to escape, the law does not prevent it. But this does not follow. 
It might be the common case of a casus omissus. But I contend that it 
is not a casus omissus^ and point to the debates to show that it was never 
contemplated that any but persons holding office should be impeached, 
and also to show that, so far from being a fraud upon the jurisdiction 
of the Senate to resign pending an impeachment, those debates show 
that an influential part of tho convention was opposed to impeach- 
ment altogether, and thought tho better way was an appeal to tho 
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people by the accused party; and it is, therefore, consistent with the 
views of all sides in the convention that a way of escane by resigna- 
tion should be left to an accused officer in order to enable him to have 
his day when a more auspicious period for a fair and just judgment 
could be had upon his case, while effecting the only object contem- 
plated, namely, the removal of the officer. No evil or abuse can result 
from ine resignation. It is a purely imaginarv ill which can arise 
from withholding the hand that would disfranchise a citizen and dis- 
able him from vindicating himself in a calmer moment. 

As Jud^e Story says, from beginning to end of the debates on the 
Constitution there was no proposition considei-ed but one of removal, 
and when the resolutions reported by the committee of the whole and 
the plans of Pinckney and Patterson, neither of which contained any 
provision for disqualification, were on 20th of July sent to the com- 
mittee of detail, and that committee reported the disqualifying clause 
as the judgment to be rendered, they did not intend to disregard the 
known will of all sides of the house and report a provision inconsist- 
ent with their declared wishes. The committee of detail knew that the 
convention did not contemplate any one not actually in office. Hence 
the disqualifying clause was not intended to give any such power. 
That was the limitation which the whole debate snows was in the mind 
of every member of the convention. Hence you are not now asked to 
eontravene the ideas of the framers of the Constitution in dismissing 
this proceeding. 

I pass now to the second branch of the question presented by the 
order of the Senate, and that is on the materiality of the allegations 
of the second replication and of our rejoinder. We did not regard 
the replication as tendering a material issue, and for that reason we 
might, and perhajM ought to have, demurred; but having, as we 
believed, a conclusive answer to it in the rejoinder which we made, 
we chose that course, preferrinj^ that in this maneuvering for position — 
that is all it amounts to— our fnends on the other side shonldnot have 
the advantage of us. 

It needs no argument to show that if only persons holding office are 
amenable to impeachment it must be charged in the articles that they 
hold office ; anu describing the defendant as "late Secretary of War^ 
does not bring him within the description of persons given in the Con- 
stitution as amenable to impeachment. It would not be sufficient for 
them to have alleged that <' the defendant does not now hold office, 
but was an officer at one time, and resigned in order to avoid impeach- 
ment.^ That would not have been sufficient certainly, for, if so, an 
ordinary court of justice might entertain jurisdiction of a person who 
had not been served with process upon an allegation that the defend- 
ant, hearing that it was intended to serve process upon him, had incon- 
tinently taken himself out of the jurisdiction of the court. There Is 
no imaginable difference between the cases. We heard that they in- 
tended to impeach us, and, as the Constitution limited the prosecution 
to persons in office, we stepped over the line, just as a citizen of the 
United States who happens to be in New York, and learns that some- 
body there wants to serve him with a writ, betakes himself to New 
Jersey. 

A man has a right to avoid law-suits. The defendant here had a 
right, however innocent he mi^ht have been, to avoid the ruin which 
the law-books tell him attend invariably the prosecution of a private 
person by this overwhelming power. No sensible man, unless he had 
ample means, would undertake a conflict of that sort if he could avoid 
it and character enough to stand before the couutrv to justify his ac- 
tion. But the Supreme Court of the United States have settled again 
and again an analogous question, that a man residing in one State 
may convey his property to persons outside of it to give a court juris- 
diction, provideu he does it m cood faith. That principle was decided 
in the case of McDonald r«. Smalley, 1 Peters, 120 ; also Smith V8, 
Kemochen, 7 Howard, 196 ; Jones v«. Lee, 18 Howard, 76 ; Briggs v«. 
French, 2 Sumner, 252. 

The court also holds in those cases that a man may chan^ his resi- 
dence from a State in order to assert his title to property within that 
State in the Federal courts against persous holding it adve^8elJ^ pro- 
vided he changes his residence in good faith. Does anybody doubt 
that we resigned in good faith t Does anybody suppose or suspect 
that the defendant's was a colorable resignation ; that he is to be re- 
stored to office when this prosecution ceases t Certainly not. And 
therefore the case corresponds entirely in principle to the decision I 
have cited. If jurisdiction may be obtained by the voluntary act of 
a party done in good faith, no reason can be suggesteil why a jurisdic- 
tion may not be avoided by a voluntary act done also in good faith. 
We were inclined to demur to the original pleading, and the original 
pleading is defective in the point that I have already brought to the 
attention of the court in not describing this defendant as one subject 
to impeachment, and in describing him in fact as a person who is not 
sabject to impeachment, because it says that he was '' late Secretary 
of War." 

On the third question which is presented for consideration by the 
order of the Senate I think little need be said. They cannot amend 
their articles by a new assignment in a replication. Nobody ever 
heard of an amendment of an indictment ; and I may add that the 
court in the case of Barnard held that articles- of impeachment were 
not amendable. I could, by looking over the books, perhaps find 
some accidental decision of a refusal of a court to allow an indictment 
to be amended. Indictments are quashed for defects which could bo 
amended at any stage of a civil action as of course, and a new indict- 



ment must be found before further proceedings can be had. This^ 
with the decision in the case of Barnard, at page 192, volume 1, that 
there could be no amendment of articles of impeachment, will dispose 
of the question suggested by the order of the Senate as to whether a 
necessary allegation not made in the articles could be supplied in the 
subsequent pleadings. 

Mr. EDMUNDS. I move that the Senate sitting for this trial take 
a recess for thirty minutes. 

The motion was not agreed to. 

Mr. WHYTE. I move that the Senate sitting as a court take a 
recess for fifteen minutes. 

The motion was agreed to; and Tat two o'clock and thirty-five min- 
utes p. m.) the Senate sitting for the trial of the impeachment took a 
recess for fifteen minutes. 

The PRESIDENT pro tempore (at two o'clock and fifty minutes p. m.) 
resumed the chair. 

Mr. SARGENT. I move a call of the Senate, as there is not a quo- 
rum present. 

The PRESIDENT pro tempore. The call will proceed. 

The Secretary called the roll, and 53 Senators were found to be 
present. 

The PRESIDENT j>ro tempore. The mana^jers on the part of the 
House of Representatives will now proceed with the argument. Sen- 
ators will please give their attention. 

Mr. Manager LORD. Mr. President and Senators, if I had any i)er- 
sonal desire in the matter of postponement beyond the wish that this 
argument should not bo divided in twain, it was that the managers 
might have some more time to condense their positions and authori- 
ties : but, as it is. I shall be compelled to read more from books than 
I otherwise should. In the first place I desire to call the attention 
of this court to some of the positions taken by the learned counsel 
who has just addressed you. First, as to the Cardozo case, I think 
altogether too much weight has been given to it. It occurred in the 
State in which I reside ; and I think that the Senators from that 
State will concur with me when I say that the report of the judi- 
ciary committee in the assembly of that State was not regarded as at 
all conclusive upon the question of jurisdiction. 

Then, again, the counsel called your attention to various authori- 
ties or suggestions that an impeachment of a citizen or the impeach- 
ment in fact of any person might prove ruinous te that person. I 
fail to see what that has to do with the question of the jurisdiction 
of this Senate, and, therefore, I proceed in the line of my argument 
to call your attention to the pleaaings in this case. Before that, how- 
ever, as the counsel on the other side did not state precisely the ques- 
tions before this court, as I have understood them, I crave leave to 
refer to the order tmder which this argument is proceeding : 

Ordered. That four maoAgen on the part of the Honse of Reproeentativcs may 
be allowed to subtnit argaments apon the question whether the respondent is amen- 
able to trial by imi>eachment for acta done as Seoretarv of War, uotwithstandin;; 
his resignation of said office, and whether the issues of the fact presented in the 
pleadings are materiaL and also whether the matters in support ot the Jurisdiction 
alleged by the House of RepresentatiTes in the pleadinzs subsequent to the articles 
of impeachment can be thus alleged if the same are not averred in said articles. 

For the proper consideration of these questions it is expedient that 
at this stage of the case I call your attention precisely to what the 
issues are. I do not intend to read the pleadings in full, but only 
such parts of them as may be necessary for the understanding of this 
point. Article 1 presents as follows : 

That William W. Belknap, while he was in offioe as Secretary of War of the 
United States of America, to wit, on the 8th day of October, 1870, had the power 
and authodtv, under the laws of the United States, as Secretary of War as afore- 
said, to appoint aperson to maintain a trading establishment at Fort Sill, a mill- 
Ury post of the United States; that said Belknap, as Sccitstarv of War as afore- 
said, on the day and year aforesaid, promised to appoint one Caleb V, Marsh to 
maintain said trading establishment at said military post 

♦ * * * * • • 

That thereafter, to wit, on the 10th day of October, 1870. said Belknap, as Secre- 
tary of War aforesaid, did, at the instance and request of said Marsh, at the city 
of Washington, in the District of Columbia, appohit said John S. Evans to main- 
tain said trading establishment at Fort Sill, the militarv post aforesaid, and in con- 
sideration of said appointment of said Evans, so made by him as Secretary of War 
as aforesaid, the said Belknap did, on or about the 9d day of November. 1870. un- 
lawfully and oormptly receive from said Caleb P. Marsh the sum of f 1,500, and that 
at divers times thereafter, to wit, on or about the 17th day of January, 1871. and 
at or about iha end of each three months during the term of one whole year, the 
said William W. Belknap, while still in office as Secretary of War as aforesaid, did 
unlawfully receive from said Caleb P. Marsh like sums of $1,500 in consideraUon 
of the appointment of the said John S. Evans by him, the said Belknap, as Secro- 
tary of War as aforesaid, and in consideration of his permitting said Evans to con- 
tinue to maintain the said trading establishment at said military post during that 
time. 

Then in article 3 : 

Yet the said Belknap, well knowing these facts, and having the power to remove 
said Evans from said position at any time and to appoint some other person to 
maintain said trading establishment, but oriminally disregarding his duty as Sec- 
retary of War and basely prostituting his high office to his lust for private gain, 
did unlawfully and corruptly continue said Evans in said position and permit him 
to maintain said establishment at said military post durins all of said timo^ the 
great ii\)ury and damage of the officers and soldiers of tne Army of the United 
States stationed at said post, as well as of emigrants, freighters, and other citizens 
of the United States, agninst public policy, and to the great disgrace and detriment 
of the public service. ..^ 

Whereby the said William W. Belknap was, as Secretary of War as aforesaid, 
guilty of high crimes and misdemeanors iu office. 

The defendant in this case answered to these articles : 
And the said William W. Belknap, &&. says, that before and at the time when 
the said House of Representatives ordered and directed that be, the said Belknap, 
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should be Impeached at the bar of the Senate, and at the time when the said arti- 
cles of impeachment were exhibited and presented a^dost him, the said Belknap 
by the said House of Representatives, he, the said Belknap, was not, nor hath he 
amoe been, nor is he now, an officer of the United States. 

The House of RepreseDtatives daly adoi>ted and filed a general and 
special replication. A part of the latter is as follows: 

The Hoose of Bepreaentatives of the United States say that the said William 
W. Belknap, after the commission of each one of the acts allcf^ in the said arti< 
des, was ana continaed to be such officer, as alleged in said articles, until and in- 
cluding the Sd day of March, A. D. 1876. and until the House of Representatives, 
by its proper committee, had completed its investigation of his official conduct 
as such ofacer in r^ard to the matters and things set forth as official misconduct 
in the said articles, and the said committee was considering the report it should 
make to the House of Representatives upon the same, the said Belknap being at 
the time aware of such investigation and of the evidence taken and ot such pro- 
posed report 

And the House of Representatives further say that, while its said committee was 
considering and preparing its said report to the House of Representatives recom- 
mending the impeachment of the said William W. Belknap tor the matters and 
things set forth in the said articles, the said William W. Belknap, with full knowl- 
edge thereof, resigned his position as such officer on the said 2d day of March, A. 
D. 1876, with intent to evaide the proceedings of impeachment against him. And 
the House of Representatives resolved to impeach the said William W. Belknap 
for said matters as in said articles set forth on said 2d day of March, A. D. 1876. 

To this replication the defendant rejoins, among other things, that 
the— 



Chairman of said committee then declared to said Belknap that he, said Cltubb, 
ihould' move in the said House of Representatives, upon the statement of said 
Marsh, for the impeachment of him, said Belknap, unless the said Belknap should 



resign Ids position as Secretarv of war before noon of the next day, to wit, March 
tiie 2d, A. D. 1876; and, said Belknap regarding this statement of said Cltmkb, 
chairmui as aforesaid, as ui intimation that he, said Belknap, could, by thus re- 
signing, avoid the affiiction inseparable from a protracted trial in a forum which 
would attract tbo greatest degree of public attention and the humiliation of avail- 
ing himself of the defense disclosed in said statement itself which would cast blame 
upon said other persons, he yielded to the suggestion made by said Clymbr, dudr- 
man as af oresaia. 

There is a joinder in demurrer and a surrejoinder by the Honse of 
Bepreeentatives, a portion of which surrejoinder I will read : 

And the said House of Representatives, as to the first and second subdivisions of 
the rejoinder to the second replicati<m of the House of Representative^ to the plea 
of tiio.defendant to the said articles of impeachment, wherein the said defouoant 
demands trial according to law, the said House of Representatives, in behalf of 
themselves and all the people of the United States, do me like. 

Now, I call the attention of this court to the fact that in regard to 
two of the allegations made in the second replication by the House 
the defendant tendered issues and the Honue of Representatives 
joined in such issues, and I shall argue to this court and produce au- 
thorities presently to show that the defendant, having thus tendered 
issues joined in by the House, he cannot go behind them, and cannot 
question the right of this tribunal to hear and determine the matters 
tbns brought l^fore it. 

Then there are four special rejoinders which the defendant made. 
One of them I have read to this court. In regard to each of the other 
three not read, the Honse of Representatives tendered an issue to be 
tried by this court ; and what does the defendant do t Does he say 
that these matters are improperly before this court f Does he say that 
any injury will result to him in having these facte fully and fairly and 
truthfully investigated by this tribunal T Not at all. So far from it, 
with great formality he tenders a aimUiter in the following words : 

And the said Belknap, as to the surrejoinders of said House of Representatives 
to the third, fourth, fifth, and sixth rejoinders of the said Belknap to the second 
replication of said House of Representatives above pleaded, whereof said House 
of Representati%'e8 have demanded trial, the said Be&nap doth the like. 

We say that they are estopped upon every principle known to legal 
proceedings, known to the trial of oases in court, from attempting 
now to evade these issues. It was very proper on the part of this 
tribimal to raise this question, if it saw lit; but I apprenend, when 
the authorities are reviewed upon this point, it will be seen that it 
was too late for anybodj^ to raise this question. Of course any ques- 
tion involving the junsdiotion of this court may be raised at any 
time ; but on questions which do not involve itti jarisdiction, but only 
facte pertaining thereto, no matter in what form of pleading these 
facte get before it, it is too late, when hoth parties have so tendered 
issues to be tried by this tribunal, for the defendant or for any mem- 
ber of this court to prevent such trial; and this I shall show abun- 
dantly by the authorities. If otherwise this tribunal, the most august 
in the laud, supposed above all others capable of reaching to the 
direct truth regardless of forms and ceremonies, has not the power of 
a court of a justice of the peace; for I affirm that on the other side 
not one authority can be found, in the whole range of authorities, 
showing that when issues are joined on questions of fact before the 
most inferior court it has not the power to try and determine them ; 
and therefore the question amounte to this : Has this tribunal less 
authority than the most inferior court in the United States, or in any 
other land f 

The first authority I introduce upon this point affirms this doctrine, 
that the plaintiff in his replication may introduce new matter to for- 
tify his declaration. Now what is the question before this court T The 
very resolution gives us the victory m this regard ; it assumes that 
such facte are in aid of a pertinent question before this court in sup- 
port of its jurisdiction. I admit we could allege no new offense m 
this wav ; we could tender no new or distinct issue upon the merits 
as to the crime or misdemeanor which this defendant committed ; 
but the question which he raises is a dilatory one, it is not one relating 
at all to his guilt or his innocence. It is a question of jurisdiction. 



He raises that question and affirms certain facte relating thereto ; and 
we, in aid of that jurisdiction, bring in certain other facte relating 
thereto. This is the tme statement of the case ; we did what we 
have done in aid of the jurisdiction, and this the pleader may always 
do. 

It was decided in Hallett vs, SUdell, 11 Johnson's Reporto, page 55, 
and has been in other oases, that — 

A plaintiff in his replication may introduce new matter to explain and fortify 
his declaration. 

I choose to read this to the court from the case in order that noth- 
ing may bo taken upon what I have said, because while of course I 
intend to state thin^ correctly, yet one may be mistaken in attempt- 
ing to state the precise language from a book : 

A. plaintiff in his replication may introduce now matter to explain and fortifvhis 
declaration; and where such new matter is introduced, he may conclude wfth a 
verification. (11 Johnson's Reports, page 55, tupra.) 

I also call the attention of the court to Gould's Pleadings, chapter 
3, section 170, page 142. This relates to a point which the counsel 
suggested, and that is that in these pleadings we use the term " late 
Secretary of War.'' I shall show presently in this argument that this 
is utterly immaterial in any view of the case. We had the right to 
state the precise fact, and if it appears, »s I think it most abundantly 
will, that the law flakes no notice of fractions of a day and that by 
well-settled principles and a long and unbroken series of decisions 
he should have resigned the day before he was impeached in order to 
escape the penalty of bis crime, yet I want to show to this court at 
the outset that the word " late " makes no possible difference in deal- 
ing with the facte and questions of this case. It is but surplusage, 
though perhaps in one view a proper allegation. If mere surplusage, 
this is the law : 

Stirpluaage, by which is meant matter that is altogether superfluous and useless, 
does not in general vitiate the pleadings, even in point of form, the maxim being 
utiU per inxUUe non vitiatur. (Gould's Pleadings, cnaptw 3, section 170.) 

It has been decided in Shook vs. Falton, 4 Cowen's Reports, page 
424, that where two pleas were pleaded, neither of which was a de- 
fense standing alone, though both joined together would be a defense, 
yet if the plaintiff replied it cured the difficulty. What was the sit- 
uation in that case, decided in the supreme court of the State of New 
York under the old r4g\mef As the pleas put in separately did not 
amount to a defense, the plaintiff could have demurred or coald have 
made a motion to stiike out, and yet instead of this he joined issue and 
cured tbe difficulty. When I show to this court, as I shall presently, 
that on accoimt of ite high position and of the magnitude of the 
questions which it has to decide, the ordinary rules of pleading do not 
control it, then do not these cases from the common-law courte show 
that this question of the form of pleading facte is one of no conse- 
quence in this tribunal, having nothing to do with the question of 
jurisdiction or with the real merite of the caset 

The defendant in this case saw fit to raise the question of jurisdic- 
tion, a jurisdiction which would be assumed, because this court, by 
the Constitution of the land, is the conrt for the trial of impeach- 
mente ; and therefore we were not compelled to allege ill the articles 
that it had jurisdiction. It would have been entirely surplusage, 
at least entirely unnecessary, to do so j and when the defendant stops 
in and says this court has no jurisdiction on account of some fact per- 
sonal to himself or otherwise, we have the right to do as we did do in 
our second replication, state facte in aid of the jurisdiction, which 
would be assumed, as before stated, until called in question. 

On the qnestion of pleadings in this court I call attention in the 
first place to Rawle on the Constitution, page 205, and the chapter on 
impeachmente, in which he says : 

Articles of impeachment need not be drawn up with the precision and strictness 
of indictments. They must, however, bo distinct and intelligible. No'ono Is bound 
to answer to a charge so obscure and ambiguous that it cannot be understood. Ad- 
ditional articles may be exhibited perhaps at any stage of the prosecution, certainly 
before the defendant has put in his answer or plea. 

Now you will see, Senators,'one reason why I read the pleadings in 
this case. Is there anything in these pleadings that is not distinct 
and intelligible f Is there anything so obscure and ambiguous that 
the defendant and his learned counsel did not understand the allega- 
tions T Could the English language more correctly charge the brib- 
ery and crimes which this man, if these articles are tme, has commit- 
ted, than has been done in these articles ? And are not all the facte, 
whether in the articles or in the replication or in the surrejoinder, 
distinctly and fairly before this tribunal T And is this tribunal; in 
the presence of this nation and of the world, to refuse to decide these 
fact€ on the ground that the pleadings are not formal, when all of tbe 
parties are l^fore it and have voluntarily waived all technical ob- 
jections which might have been taken before joining issue T 

Is this the tribunal to shelter itself behind such a technicality t I 
apprehend not. 

I call attention next to 1 Story's Commentaries on the Constitu- 
tion, $808: 

^ 8(^. The articles thus exhibited need not, and indeed do not, pursue the strict 
form and accuracy of an indictment. They are sometimes quite general in the 
form of the allegation : but always contain, or ought to contain, so much certainty 
as to enable tho party to put himself upon the proper defense, and also, in case of 
an acquittal to avail himself of it as a bar to another impeachment Additional 
articles may be exhibited perhaps at any stage of the prosecution. 

In regard to the question of additional articles, I will say there 
never have been articles of impeachment drawn, so far as I have 
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been able to discover — and I presame the researches of the connsel 
on the other side has resulted m the same conclasion — without the res- 
ervation of the rieht to present such fnrthtr articles as the House of 
Common^ or the Hoose of Representatives might see fit to present. 
I assume^ therefore, in this case that it will be held by the Senate that 
unquestionably we might have presented further articles; and there- 
fore, even if we had stated another offense, the matter would—if is- 
sue had been taken — ^have been before this conii;. If we had charged 
upon him a violation of duty in regard to some other post-tradership, 
if we bad charged in the replication any other hi^h crime or misde- 
meanor, and he, instead of objecting, had Joined issue, that question 
^onld DO faifly before this court, Just as much as though presented 
by additional articles. But we are not in this position, and need not 
go to this length, because, I repeat, our position is that, he having 
challenged the Jurisdiction of this court, we had the right to state 
any fact in aid of that Jurisdiction. This principle is as old as the 
common law. It is not a departure ; it is not a new assignment, as 
the learned counsel suggestea; it has no relation to a departure ; it 
has no relation to a new assignment. It is simply the statement of 
facts, which could always have been stated in all the ages of the 
common l%w, in aid of a fact alleged in the original articles, and 
which the other side disputes. 

Mr. MITCHELL. Mr. President, I should like to make an inquiry 
of the manager which I send to the Chair. 

The PR£1^D£NT pro tempore. The Senator from Oregon propoimds 
an inquiry which will be read. 

The Chief Clerk read as follows: 

Does the doctrine of the law that the plaintiff may introduce new 
matter to explain and fortify the position taken in the declaration 
apply in criminal cases t 

Mr. Manager LORD. It applies in cases of impeachment. This is 
partly a civU and partlv a criminal proceeding. In all the modes of 
procedure, this is a civil proceeding. In regard t<o the attitude of the 
defendant and the punishment to be pronounced upon him, it may be 
called a criminal proceeding; and perhaps I concede too much in sav- 
ing this, because some writers have gone so far as to affirm that m 
no sense is the removal and disqualification directed and allowed by 
the Constitution a punishment ; they say these sentences simply pro- 
tect the people a^inst themselves and against a bad and corrupt 
officer after be is impeached ; the Constitution thrusts such a one out 
of his office upon his conviction; and when he has been guilty of 
crimes and misdemeanors which show that he is polluted, that he is 
intrinsically dishonest, the Constitution permits the Senate to say 
that ho shall be forever disqualified. Therefore we might say that 
this is not a criminal proceedinf^ either in the sense of trial or of pun- 
ishment; but inasmuch as rephcations and rejoinders and surrejoin- 
ders are allowed, so far it is a civil proceeding. Who ever heard of 
-a replication or a rejoinder or a surrejoinder or a «{i)itZi<^ under an 
indictment t Therefore we are not to be brought within that narrow 
range ; no legal right is to be crushed out of this case ; the defendant 
i8 not to be permitted to eseape because in some of its analogies this 
may be regarded as a criminal proceeding. I affirm in regara to the 
pleadings that in all respects it is a civil proceeding, and more than 
that^ that there is far more latitude, as I shall presently show, in tiiis 
court than there is in any lower court in regard to pleading. 

I call the attention of the court now to the report of a committee 
of the British House of Commons, a learned and intelligent commit- 
tee, a commitFtee which has made a report that will ^o down with the 
ages, and I t^prehend be received as the law on this subject so long 
as civilization exists. I call attention to Burke's Works, seventh vol- 
nme, page 490, where the committee consider the '* rules of pleading in 
coorta of impeachment." I never have heard yet of any rule as to 
pleadings in a criminal court besides the indictment and the plea. 
Sometimes a defendant puts in what we cal I a special plea. If a q ues- 
tion of Jurisdiction is raised, it is usually raised ore tenue. But what 
are the rules of pleading in this court t Such committee say : 

Yoar committee do not And that any roles of pleadhie, as observed in the in- 
ferior conrta, have ever obtained in the proceedings of the High ooart of Parliament, 
in a caase or matter in which the whole procedure has been within their original 
torisdiction. Nor does vonr committee nnd that any demnrrer or exooption as of 
nine or erroneons pleading hath been over admitted to any impeachment in Par- 
liament as not coming witnm the form of the pleading. 

The members of this court know the distinguished ohmracter of Mr. 
Walpole not only as a lawyer, but as a statesman. 
Mr. Walpole said— 
Page 497— 

*' Tbofle learned gentlemen (Lord Wintonn's ooonsel) seem to forget in what court 
they are. They nave taken np so much of yoar lordships' time In quoting of au- 
thorities and using arguments to show your lordships wliat would quash an indict- 
meut in the oonrts boiow, that they soem to forget tnoy are now in a court of Par- 
liament, and on an impeachment of the Commons of Great Britain." 

And page 501 — 

A great writer on the criminal law, Justice Foster, in one of hts discourses, fully 
recognizes those principles for which your managers havo contended, and which 
have, to tiiis time, been uniformly observed in Parliament. In a verv elaborate 
reasoning on the case of a trial in Parliament (the tiial of those who had mur- 
dered £dward the II) he observes this : " It is well known that in parliamentary 
proceedings of this kind, it is, and ever was, snIBcient that matters appear witn 
proper light and certainly to a common understanding, without that minute ex- 
actness which is reanired in criminal prooeedings in Westminster Hall. In those 
I tlie rule has always been ioquenaum «t vulgut.** 

3i 



We say, therefore, if the articles are defective and the second repli- 
cation not of strict right, all is cured by rejoinder, surrejoinder, and 
similiter. And in regard to the main question presented by the second 
replication— -not the most conclusive question perhaps, but it may be 
called the main question of the second replication— namely, whether 
this defendant has the right to evade the Constitution and defeat its 
operations by his own will, he confesses and avoids. He admits on 
the record that he resigned for the purpose of evading this impeach- 
ment. It is true he says he was not guilty, and resigned for other pur- 
poses ; but that is utterly immaterial to this question, because he does 
admit, I repeat, that he resigned for the purpose of defeating this 
inipeachmeut. 

I will not stop, Senators, to answer the sug^tion of counsel, that 
the chairman of that committee had the right, m behalf of this nation, 
and in behalf of the House of Representatives of the United States of 
America, to make a contract with the defendant that if he would get 
out of the office of Secretary of War before a certain hour he should 
not be impeached for these high crimes and misdemeanors, which, if 
these articles are true, had polluted him for years, and made him of 
all men that have ever appeared in a court of impeachment the most 
unfit to hold civil office. I denv such a right. I am astonished that 
counsel of respectability and of high standing should stand in this 
court and assume for a moment that the chairman of a committee had 
a right to make any such infamous contract ; but that is one of the 
issues. I was surprised the more to hear it stated here, because it is 
one of the issues. The allegation of such agreement we absolutely 
deny ; we deny that any su^ contract was mcSe, By our surrejoinder 
we tender an issue upon that question, and it is accepted by the other 
side by filing their similiter, 

Seference has been made also to the fact that the Constitution 
leaves the defendant subject to an indictment, and that an indictment 
may be found against him. The two proceedings. Senators, are en- 
tirely and absolutely distinct. One has nothing to do with the other, 
for toe statute to which the counsel referred (section 1781 of the Re- 
vised Statutes) does not pretend to change the law or rules of impeach- 
ment. 

Now I wish to call the attention of this tribunal to another con- 
sideration ; and that is that on this question you are not to g;ive the 
defendant the benefit of any of those rules which are provided for 
criminal cases. Assuming, for the sake of the argument, that he is 
accused as a criminal and that this proceeding is a criminal proceed- 
ing, so that when we get to the merits he may say that he is entitled 
to the presumption of innocence, that he is entitled to be defended by 
counsel — and certainly he has illustrious counsel — that he would be 
entitled to the right of challenge if before a jury, and is entitled to 
confront the witnesses ; assuming that this was an Indictment and 
he was before one of the courts of the land and should stand up and 
claim all these privileges, they of course would be given to him, and 
we do not care about challenging them here. For the sake of the ar- 
gument, we admit that here upon the merits he has all these privileges, 
so far as applicable in this court. What I say is that on this ques- 
tion of Junsiiliction he has no such privilege ; on the contrary, ho has 
not as many privileges, as the authorities will show, as he would have 
in a civil action. 

This is not one of the questions over which the law watehes with 
such Jealousy to guard the righta of a defendant. So lon^ as it is 
true that no case of fact can l^ made, no evidence can be offered un- 
der which speculation may not peer; so long as it is true that some- 
times innocent men snfier ; so long as that maxim exists in our law that 
it is better that ninety-nine guilty men go free than that one innocent 
man suffer, the common law will allow a i)er80U accused of crime the 
presumption and privileges we have referre<l to. But what have these 
questions to do with a mere abstract question of lawt The question 
now presented to you has nothing to do with his guilt or innocence ; 
it has nothing to uo with his imprisonment ; it has nothing to do with 
any question personal to himself. It is purely a legal one, and must 
be considered precisely as though it arose in a civil action, exceptiuff 
as before suggested. that he has not all the privileges in this regard 
that he would have in a civil action. When a defendant in a crimi- 
nal action raises a dilatory plea it does not receive the consideration 
which it does in a civil action. 

What is the object in pleading in criminal actions t Allow me to 
call the attesition of the court to 2 Archbold^s Criminal Practice and 
Pleadings, sixth edition, volume 2, page 206 : 

The object of pleading, whether in civil or criminal actions, is to inform the 
parties of the facts alles^ by each against the other with such clearness aud dis- 
tinctness as to enable them to pronaro for tho trial of disputed facts or for the ap- 



plication of the law to thoso which are admitted. In its application to criminal 
cases, it is a statement of a crime imputed to the prisoner with such a narticularity 
of circumstances only as will enable him to understand thechar^ ana pi-eparo for 



bis defense, and as will authorize the court to give the appropriate judgment upon 
conviction. 

At common law a defendant in a criminal action was not allowed 
to plead in abatement as in civil action, (1 Archbold, page 110; Bar- 
bers Criminal Law, page 343.) aud cannot tender a bill of exceptions. 
(Garbett's Criminal Law, volume 2, page 521.) Therefore you see, 
Senators, that while the law has always been watchful to protect life 
and liberty, intending that no innocent man should be falsely accused 
of crime, yet in regard to the surroundings of the case, in regard to 
the mere question of pleadings, he has certainly had no more privi- 
lege and certainly has now no more privilege than in a civil action. 
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Bishop on Criminal Procedure, volume 1, page 324, says : 

The extreme kind of certaint5% called certainty to a cerlaln intent in every par- 
ticular, is rvqnired by the tribnnalH when a party pleads any matter not enteiinf^ 
inlo the merits of the cose bnt goln«; merely to defeat the t>endin<; proccedinj; 
against liim. And this kind of certainty is demanded on the very just ground that 
lie who stan'ls on a t<>chnicality to ward off inquiry into bis conduct in distinction 
from defending himself upon tlto merits shall himself stand very technically erect. 

Allow me to call attention for a moment to an autbority introduced 
tliH other day hy the learned counsel for the defendant, from Cush- 
ing*8 Parliaincntai-y Law, in which it appears that Mr. Bnrke was 
called to account for stating certain tilings against the defendant, 
\Va»*^en Hnstings, not charged in the articless of impeachment. I 
hauUv know why this was Introduced, it is so utterly different from 
thir. ise. In that case, without any allegation in the articles, with- 
out any allegation in the replication, witliout any issue joined upon 
any fact, Mr. Burke saw fit in his jihilippic to arraign the defendant 
for crimes not charged ; and this the House of Commons said he had no 
right to do. I have sufficiently said in this case that the matters we 
projtose to try are all in the pleadings. 

One hranch of this argument on onr part will be very brief. The 
learned counsel, Mr. Blair, suggested that we should be driven to the 
I>o8iti<m Of asserting that a citizen who had never held office was im- 
peachable. We claim no such thing. We claim first, and admit, that 
the authorities have settled that a mere citizen cannot be impeached ; 
and if the authorities had not settled it, the Constitution, not by ex- 
press words but by its intent, does exclude the idea of impeachment 
as against a mere private citizen. 

But at this point I may as well inquire whether the Constitution, 
in regard to a civil officer, is a mere rope of sand f If we find by the 
intention of the Constitution that a man cannot be impeached while 
a mere citizen ; if that is its obvious intent, notwithstanding the 
generality of the language, why then may wo not, by applying the 
same inile as to its intent, show that the Constitution never intended 
that any person, when his sin ilnds him out, shall be permitted to 
abnegate or defeat that Constitution in this regard t 

There are cases — such is the jud^ent of the law. such was the 
judgment of the common law, such is the judgment or the Constitu- 
tion — there are cases where a man has shown such depravity that he 
ought to be disqualified for all the days of his life. Now, shall this 
provision of the Constitution, Senators, be defeated by the will of the 
criminal T It is answered that here is a statute which provides that 
if f<mnd guilty he shall be disqualified. That statute certainly is a 
mere " rope of sand." The whole disqualification can be removed by 
the pardon of the President, (but you will recollect that the President 
cannot pardon in a case of impeachment,) or the Legislature may re- 
peal the law under which he was convicted and restore him to citi- 
zenship. Therefore, if it is true that sometimes the people need pro- 
tection against themselves; if it be true that a far-sighted and ambi- 
tious man may, years after bis crimes have been committed, ride into 
power on some wave of fanaticism or corruption ; if this be true, so 
that the Constitution wisely provided that a man thus guilty of dis- 
qualifjing crimes should forever be disqualified, then ought we to be 
asked to &11 back on a statute which may be at any time repealed or 
the force of which the President may at any time remove by a par- 
don? 

But there are high crimes and misdemeanors not punishable by 
statute or any law, and I will call the attention of the Senate for a 
moment to the remarks in this regard of one of the counsel in the 
Blount case. I read from page 231b of the Annals of Congress, Fifth 
Congress, volume 2 : 

It 



Says the learned counsel- 



that the power of impeachment has two oljects : First, to remove persons whose 
misconduct may have rendercil them unworthy of rotaininj( their olilces and, sec- 
ondlv, to punish those oflbnses of a mere political nature, which, though not sus- 
ceptible of that exact definition whereby they mi«;ht bo brought within the sphere 
of ordinary tribunals, are yet very dangerous to the pablio. 

Now, that this matter may he fully before the Senate, I desire to 
call attention to all the provisions of the Constitution relating to im- 
peachment, for the purpose of showing beyond all reasouahle doubt — 
though we are not driven to that point here — that it was the inten- 
tion of the convention which framed the Constitution and the inten- 
tion of the States In adopting it to allow a person to be impeached 
who had held office after he should have gone out of office. I have 
carefully copied word for word in their order all the provisions of the 
Constitution relating to impeachment. 

First, the House of Representatives ''shall have the sole power of 
impeachment.'' The last clause of section 2, article 1. 

The Senate shall have the sole power to try all impeachmenta. When sitting for 
that purpoMo theyshall be on oath or affirmat ion. When the President of the Umted 
Htut«'s is tried the Chief Justice shall preside ; and n<» person shall be convicted 
without the concnrreuce of two-thirds of the members present. 

Judgment in cases of impeachment shall not ostend further than to removal from 
pfiice and disonaUfld^tion to hold and eigoy uiy oflBce of honor, trust, or profit un- 
der tho United Stites t but the party convicted shall nevertheless be liable and sub- 
ject to indictmcpt, trial, Judgment, and punishment, aooording to Uw. 

Last two clauses of section 3, mtiole 1. 
The Presidentr- 

Bbdll h|i?o power to grant reprieves and pardona for ofl^atet against the United 
States, except \n c^aes of impeaobmeqt. 



First clause, section 2, article 2. 

The President, Vice-President and all civil officers of the United States, shall be 
removed from olhce on impca(;bmont for, and conviction of, treason, bribery, or other 
high crimes and misdemeamors. 

Section 4, article 2. 

The trial of all crimes, except in cases of impeachment, shall be by Jury. 

Last clause of section 2, article 3. 

Let me call your attention, Mr. President and Senators, particularly 
to this point. What is there in all these provisions that limits the 
power of impeachment f If we adopted in regard thereto by these 
provisions the rules of the common law, why is not the common law 
in force in regard to impeachment t Not by reason of any of these 
words that I have read to you, not liecause the Constitution says that 
the punishment shall not go beyond removal from office and disquali* 
fication, for its object was to prevent attainder and confiscation; 
and when it says that the punishment shall, at least in the case of 
one in office, extend to removal from office, it does not say but that 
any inferior sentence may be pronounced. Therefore, so far as the 
clauses read are concerned, when yon put them in connection and 
consider them, you will find that there is nothing to prevent the 
House of Representatives of the United States exercising the right 
to impeach the Citizen as fully as can the House of Commons of Great 
Britain. But why do we say that no mere citizen can be impeached t 
Simply because of the obvious scope of the Constitution, because we 
find another provision which guarantees to every citizen the right of 
trial by jury, which cannot be taken from him except by express en« 
actmcnt ; because we find provisions which guarantee to tho States 
the rights which they have not conferred and confine the United 
States to the rights which are conferred ; and therefore when we take 
into view the whole scope and intent of the Constitution we find 
that impeachment was only intended for a public officer, either while in 
office or after he has left office, for offenses committed while in office. 

I may say in passing, if the court please, that while in my view of 
the Constitution if the defendant here should be convicted, an infe- 
rior sentence, like that of censtire, mi^ht be pronounced, yet I appre- 
hend no such question will arise in this ease, because, if it be true, as 
charged in the articles, that he is guilty of this long series of criminal 
transactions, if he has thus polluted his honor and his hands with 
bribes during these long years, then, as before suggested, if a case ctin 
be conceived in which disqualification was demanded it is th.s case. 
Therefore, we claim that the limitation of the Constitution is not as 
1o time ; it simply relates to a class of persons ; and the word '* officer'' 
is used as descriptive precisely as it is used in the very statute to 
which the counsel referred. If it be true because the word *<offic43'' 
or '* officer'' is used in the Constitution, without saying anything 
about a person after he is out of office, that the defendant is not im- 
peachable, then he cannot be indicted, because the statute relating 
to his indictment simply speaks of him as an officer^ 

What is the real intent and meaning of the word *' officer'' in the Con- 
stitution f It is but a general description. An officer in one sense 
never loses his office. He gets his title and he wears it forever, and 
an officer is under this liability for life; if he once takes office under 
the United States, if while in office and as an officer he commits acts 
which demand impeachment, he may be impeached even down to the 
time to which the learned counsel, Mr. Carpenter, so eloquently re- 
ferred tho other day— down to the time that he takes his departure 
from this life. 

It is supposed by many that because an officer must be removed, no 
judgment can be pronounced without pronouncing the judgment of 
removal. This it seems to me is a very great error. If he is in office, 
of course under the Constitution he must be removed ; but if out of 
office, the sentence of disonalification or some inferior sentence may 
be passed n]>on him, for the obvious reason that the sentence is di- 
visible. This was distinctly held in the Barnard ease, to which refer- 
ence has been miule. In that case the court proceeded unanimously 
to vote that he shonld be remove<l from office ; but when the question 
came up on the other point, shall he be disqualified t several mem- 
bers of the court voted in the negative. 

I do not see, then, any possible view in which there is difficulty ; and 
the learned counsel on the other side will not be able to create any 
difficulty excepting imder the claim that a person in office, having so 
conducted himself as to be worthy of impeachment, finding that it is 
impossible to escape the facts or pervert them, may, I repeat, defeat 
the Constitution for the purpose of preventing his punisnment. 

It is said that under the parliamentary law this House could not 
pronounce judgment until the House of Representatives demanded 
that such judgment be pronounced. Suppose that Mr. Belknap in 
this case had not resided ; suppose he had made up his mind that he 
would not confess this sin, that he would not attempt to evade im- 
peachment, but that he would prove the real facts in the case as hn 
alleges them — and certainly if they are true they are susceptible of 
proof, even though you assume that he cannot be sworn as a witness, 
or that his wife cannot be sworn; yet if she had this large fund of 
which he supposed he was receiving the interest, in some way this 
fact could be proved, brought to the attention of the Senate^snppose 
he had seen fit to take that course, and stood up and said, " I am in- 
nocent; I demand a trial on the merits;" and suppose that he had 
been convicted, and this House was waiting for the demand of the 
other House to have Judgment pronounced uoon him ; or suppose thai 
this learned tribnnal hSd retired or cleared these galleries for the 
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purpose of aAcertaining what judgment', ought to be prononuced; if 
tlie logic of the other side is true, after such conviction, by an ar- 
rangement ivith the President, he could resign his office and have the 
resignation accepted, and defeat the judgment. It comes to this. To 
this conclusion you must come, if you come to the couclnsion that the 
Constitution intended that no ofdcer should bo impeached after he 
had retired from the office. 

But we have authority upon this point. Of course the nearer we 
come to the age of the Constitution the more we can gather from men 
who aide<l in the work of the Constitution or men who were their con- 
temporaries, as to the real intent of tho instrument. Rawle, a cele- 
brated lawyer of Pennsylvania, known to some of the counsel, the 
author of a work upon the Constitution, the compiler of five volumes 
of reports, and I believe of some nineteen more in connection with 
Mr. Seigeant, says, and I call the particular attention of Senators to 
this: 

From the wmmB already given it te obvious that the only persons liable to im- 

Ehment are those who are or have been in public office All ex^ntive and 
:ial officers, from the President downward, from the Judges of the Supreme 
-t to those of the most inferior tribunals, are inclnded in this deaoripuon. — 
Jtaude on the OonttUution, page S03. 

I also call the attention of the court to the language of Alexander 
Hamilton, in the Federalist, which, although not quite as conclusive, is 
nearly as much so as that which I have Just read. I cxJl attention to 
pages 300 and 301, No. 65, where Hamilton says : 

A well-eonstitated court for the trial ol impeachments is an object not nrare to 
be desired than diflienlt to be obtained in a government wholly elective. 

• A * « • * * 

The delicacy and magnitude of a trust which so deeply concerns the political 
reputation ana existence of every man engaged in the aumintstration of public af- 
faim speak for themselves. 

* * * * * * * 

What, it may be asked, is the tme spirit of the institution itself t Is it not de- 
signed as a method of national inquest into the conduct of public men I If this be 
the design of it, who can so properly be tho inquisitors for the nation as the rep- 
resentatives of the nation themselves? 

When Alexander Hamilton, that logician and scholar, that man 
who always measured his woras so well, spoke of impeachment as to 
pMblie meiif what was in his mind T Did he imagme simply that 
officers actually in office could only be impeached? I apprehend 
not. I apprehend the learned counsel, Jud^e Black, who answers in 
the affirmative, has not ceased to be a public man because he is oat 
of office. He is enrolled to-day in the common judgment of man- 
kind as among the public men of this country. Alexander Hamilton 
was not a loose writer in a matter of this kind, in a matter where he 
bent evenr endeavor of his intellect to speak accurately and con- 
cisely. He was not a man who would speak of public men when he 
meant only a person holding office. 

This claim is not a singular one, if the court please. If a person 
lias usurpetl an office and a quo warranto is issued against him and he 
resigns, still the quo warranto proceedings may go on to Judgment, 
uotwitustandine his resignation. For authority I refer to lun^ V8» 
Warlew, 2 Mame and Selwyn, 75; and King V8. Payne, 2 Chitty, 
Kine^M bench, 367. 

Tnis, if the court please, is all that I have deemed necessary to say 
on the question of impeachment generally. 

I now propose to call the attention of the court to the other qnes- 
tions of this case referred to in the order of the Senate. The first 
q oestion of the second replication is : '' Can the defendant escape by 
dividing tho day into fractions P This question is also presented by 
the articles and plea. The allegation on page 5 is not denied. There* 
fore, as I propose to show this court by an unbroken series of decis- 
ions that the law does not permit a day to be divided into fractions 
in such a case as this, and if it be true that the defendant was Secre- 
tary of War on the 2d of March, on any part of that day, and there- 
fore impeachable, then that iniestion, perhajM, can be argued inde- 
pendent of this replication. I propose, now, to argue the question 
under the second replication. The authorities will bear upon both 
the plea and replication. First, I say a Judicial act dates from the 
earliest minute of the day in which it is done. I call the attention 
of the court to 3 Donglas, page 273, the case of Lord Porchester vs. 
Petrie, because it is one of the earliest cases, though not as decisiye 
upon the point as some others to which I shall presently make refer- 
ence. 

The reporter adds, he heard that it was a^ndi^ed that the plaintiff had the better 
right, becaose he claimed to be in under a Judgment, and all the term is only one 
day in law. In that case the attempt was to make a fraction of a day, aud tbe de- 
fendant pleaded that his statute was before the Judgment, but the court would not 
allow it 

Therefore, under the common law, such was the weight given to a 
judgment that where a statute was passed on the same day and before 
the judgment the Judgment related back and defeated the statute. 

I next call the attention of the court to Edwards vs, Reginam, 9 
Exchequer, 631, 632. This ia a decision by Coleridge, justice : 

The doctrine that Judicial acts are to be taken always to date from the earliest min- 
nteof the day in which they are done stands upon ancient and clear authority, and 
npon this doctrine alone the present J udgment may well be sustained. The Crown not 
being bound by the provisions of the statute of frauds respecting writs of execution, 
or by the statutes of bankrupts, the writ of extent like any other Judicial writof exe- 
«ntf on at common law, takes effect npon the day of its te*te, and is In operation for the 
whole of the day, from the earliest to the latest minute, without any division. This 
is a general rule, quite apart from all considerations of prerogotive, and was reoog- 
aized and acted on in the mach«oonsiderod and celebrated case of Shelley. There Sd> 



wMd Shelley covenanted to suffer a recovery on the 9th of October, the first day of 
the term; he died between five and six in the moniing: afterward on tbosame 
day the recovery passed with a voucher over, and immediately aft«r Judgment 
given an habere /arias eeuinam was awarded. The Lord Chancellor and nil the 
Judges of England held that tho recovery was well suffered, though the death took 
place before ihe court sat, " because the record is to be understood of tho wholo 
day, and relates without division to the first instant of the day." And, although 
tbe court will inquire at what time a party does on act, ts filing a bill, or deliver- 
iug his declaratiou, and for that purpose will take notice of tho usual hours for sit- 
tins, (see 2 Levins, pa<;e 141, 176; Buller's Nisi Prins. page 137,) it is otherwise 
with regard to a Judicial proceodins. This distinction is pointed out in Lord 
Porchester's case by Lord Mansfield, and recognised by Buller, J., in Pugh vs. 
Bobinsmi. 

I next call the attention of the court to the case of the Queen vs. 
The Inhabitants of St. Mary, 1 Ellis and Blackburn, page 616. In 
reading these cases I wish again to remind the court that on this 
question the law is to be held precisely as though the action was 
civil; that no intendment whatever is to be held in favor of the de- 
fendant; and that if there was a Judicial proceeding in his case, 
occurring on the same day that he performed the personal act of re- 
signing, the judgment reaches back of it, and he was properly im- 
peached: 

A building was let, at £30 per annum, to C by a written agreement stating that 
C had taken it " from tho 30tn day of September, 1850 ;" "the tenancy is for one 
year, commencing on the 30th day of September instant.** (1650.) C entereil at 
noon on 30th September, 1650, and quitted at four in the afternoon of SOth Septem- 
ber, 1851. 

Held, that C gained a settlement by renting and occupying a tenement **for the 
term of one wholo year at least," within statute 1, William I VVchapter 18, section 1. 

Let me call the attention of the court more particularly to what 
this case is. Here was a statute which provided that before a person 
could obtain a residence in any particular place he must have occu- 
pied a tenement there " for the term of oae whole year at UfoatJ' He 
took a lease for a year, which ended on the 29th day of September, 
1850, and quit the premises at four o'clock in the afternoon of the 
29th of September. On page 827, Lord Campbell, chief justice, says: 

I am glad that we have decided 6ases, on an act of Parliament similar to that be- 
fore us, in favor of tbe only view which is consistent with common sense. Any 
one, talking of these facts in ordinary laugnacre, would say that the pauper occo- 

Sied for a year. I would abstain from so oolding if any recognized rule or direct 
o<;isinn militatefl against it : but really law and sense concur. The general rule is 
that the law does not regard fractions of a day. 

I next call attention to a case directly in point as to the effect of a 
judicial act, in Wright v«. Mills, Hurlstone and Norman, 490-493. I 
will read the syllabus in order to get the facts before the court, and 
then I will read what the court says : 

Judicial pTocee<llngs are to be considered as taking place at the earliest period of 
the day on which they are done. Therefore, where jndsueut was signed at tbe 
opening of the office at its usual hour, cloven a. m , and tho defendant oied at half 
past nine a. m. on tiie same morning : Held that the Judgment was regnhtf. 

At page 490 the court say : 

Pollock, G. B.~We are all of opinion that this mle must be made absolute. The 
principal authority on the subject is the case in the exchequer chamber of Ed- 
wards ve. Heginam — 

Which case I have already road. 

It was there expressly stated that tlie court will inquire at what time a party 
does a particular act, for instance, filing a bill or delivering a declaration ; and for 
that purpose will ascertain the hour at which the courts were sittiuir, Slc,; but the 
court lays down this mle : ** It is otherwise with regard to a Judicial proceeding." 
And Shelley's case is there cited, where a recovery suffered on the first day of term 
was held good, although the party had died that morning before the court sat. I 
consider that cose of Edwards ve. Reginam as an undoubted authority, to which 
we ought to conform. Kow, it appears to me that sis;ning Judgment is a Judicial 
picce^ing,and consequently to be considered as having taken place at tho earliest 
period of the day when it is done, and therefore not invalidated by what occurred 
m the present instanoe. 

In Blydenburgh V9, Cotheal, 4 Comstook's New York reports, page 
418, the court held— 

Fractions of a day are not in general regarded, exo^t for the purpose of pre- 
venting ii\iustioe. 

Therefore, an appeal perfected before the Judgment-roll is filed, but on the same 
day, is regular. 

Bronson, chief justice, says: 

As a gener^ rule the court does not inquire into the fractions of a day, except 
for the purpose of guarding against ii^iustice. (Small vs. McChosney, ^ Cowen, 
page 19 : Clute ve. Clute, 3 Denio, page 303.) We think that a sufficient answer to 
this motion. 

In the case of Small vs, McChesney, 3 Cowen, the supreme court of 
the State held in these words : 

The whole proceeding is on the same day, which tho law will not divide into 
fractions unless this be necessary for the purpose of guarding against injustice. 

In Jones V8, Porter, 6 Howard's New York Reports, page 286, the 
court held in thene words : 
This mle will be adhered to in considering a Jurisdictional question— 

And held the question of Jurisdiction involved in the case of Blyden- 
burgh re. Cotheal, 4 New York, page 418. It only remains to show 
that which I need not perhaps take any time to show, that the im- 
I>cachment by the Honse of Representatives was a judicial act. 

In 2 Wooddeson's Lectures, the House is called in this regard " the 
giand inquest of the nation.'* 

I refer also to Tomlin's Law Dictionary, title, " Impeachment : " 

An impeachment before the Lords by the Commons of Groat Britain in Parlia- 
ment is a prosecution of known and established law, and hath been frequently nut 
in practice, being a presentment to the most high an'l supreme court of criminal 
Jurisdiction by the most solemn grand inquest of the whole kingdom. 
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And then, to define particularly an inquest, I call the attention of 
the court to the Bame volume, under the title " Inquest : " 

The term inqttett is nned to nigniiy the persons to whom the trial of any qaestiOD, 
civil or orimiual, Is committod. 

I also call the attention of the court to 1 Bouvier's Law Dictionary, 
page 715: • 

IxQURST. • • ♦ The Judicial inqniry itself, by a Jury sammoned for the pnr- 
poeo, is called an inquest The finding of siich men, upon an investigation, is also 
called an inquest, or an inquisition. 

The next Question presented by their replication is, Did the impeach- 
ment relate back to the inception ol* the proceedings by an authorized 
committee of the House t Whether the committee was authorized or 
not is a question of fact. Therefore the comments of the learned coun- 
sel relating thereto were not in order, because i t is affi rmed on the part of 
th(^ House of Bepresentati vea that this committee had authority. If it 
should appear tbat the committee h;vd no authority, then another prin- 
ciple would be invoked, and tha t is the principle of adoptiam. But it is 
not necessary to discuss that now, because, for the purposes of this ar- 
gument, the authority is conceded. In regard to the principle of rela- 
tion it is this : that the House of Representatives before this resignation 
having instituted proceedings against Mr. Belknap for the purpose of 
investigating these crimes and for the purpose of impeaching the de- 
feitdant, when the impeachment was made it related back to the orig- 
iual proceeding which was instituted, as is confessed, before this res- 
ignation. When divers acts concur to a result, the original act is to 
be preferred, and to this tbe other acts have relation. In Lord Por- 
chcster r«. Petrie, 3 Douglas, 27.3, it is said as follows : 

In Miller vt. Bradley the defendant moved to hare the execution set aside, be. 
cause the Judgment on which it was taken out was not really a judsiuent till the 
morrow of the Holy Trinity, and Ro was not sufficient to warrant the isHuing of the 
execution ; but the court said that It was a Judgment of the first day of the terra in 
which it was obtained, by relation. 

In Wright va. Mills, 4 Hurlstone and Norman, 493, 494, the court say : 

It is clear that this judgment would have been good at common law, for It would 
have related back to the first day of the term. 

In Viner's Abridgment, volume 1, title '' Relation,^' pages 289-293, 
the following authorities are found, and as two of these authorities 
relate to the criminal law, I have thought they might throw light 
upon this case. 

I read at page 289: 

Whore the teste of the writ of appeal of death is within the year, and the return 
aud the demise of the king is after the year, there by re-attachment the year sliall 
be saved by i elation to the onginaL 

Many of this court remember that this writ of appeal of death was 
issued at the instance of a private suitor for the puq)08e of trying 
the question whether some relative of his had been murdered by the 
person against whom the writ was issued ; and ordinarily such per- 
son had tue right of '' wager of battle.'' The writ must be returnable 
within one year, and yet in the case cited here, although the year had 
elapsed, by issuing a re-attachment it was said that the original pro- 
ceedings were saved by relation. 

Aj2:ain, at page 290 : 

Where there are divers acts concurrent to make a conveyance, estate, or other 
thing, the original act shall be preferred, and to this the other act shall nave rela- 
tion. 

At page 293 : 

A constable took a min who struck another, and after snflfered him to go; and 
after, the party struck died qf the blow. This escape is not felony, and yet it shall 
have relation to the striking in respect of him who struck ; ex primtt cauta oritur 
omnitaetioi but shall not have such relation in respect of the constable who snffiDred 
the escape. 

As the law then stood, the person being out of custody, it was nec- 
essary to connect him with the original transaction by relation. The 
constable was not connected, because he was innocent of the original 
wrong. I refer also to Ashford r«. Thornton, Barnewall & Alderson, 
405, 923; Jackson vs, McCall, 3 Cowen, 80 ; Jackson vs. Bull, 1 John- 
son, 90. I will read a part of the note to this last case, 1 Johnson, 90 : 

Relation is a fiction of law, resorted to for the promotion of Justice and the law. 
frl intentions of parties, by giving eflfect to instnunents, which without it would 
be invalid. 

* * * Where there are divers acts concurrent to make a conveyimce, estate, or 
other thing, the original act sliall be preferred, and to this the other act shall have 
relation. 

This last case, it is true, refers particularly to a conveyance, but it 
does not alter the principle, for the court will see that through every 
form of civil and also criminal proceediuffs from that based upon 
the appeal of death to the case of the assault and subsequent death, it 
has been held that where there are several acts concurring to an end 
all the subsequent acts relate back to the original act. This rule is 
never changed or varied excepting to prevent injustice. In this case 
we claim that the House of Kepresentatives, having obtained Juris- 
diction of the subject-matter by instituting these proceedings asainst 
the defendant, he could no more defeat them by resigning midway 
than ho could defeat the Constitution itself. When the House of 
Hapresentatlves by its solemn act impeached him of high crimes and 
misdemeanors, that was a judicial act, the highest Judicial act that 
can be performed in this nation save one, and that is the act to be 
performed by this tribunal when it pronounces *' guilty" or '*not 
guilty" upon tbe proofs before it, 

Therefbre, we say the defendant in this case shoqld not be allowed 
his dilatory plea, becaaso these proceedings had been instituted 



against him long before he had resigned his office, long before he had 
attempted to escape the penalty due to his crime by this resignation. 
This impeachment is in furtherance of justice, not in furtherance of 
injustice. It is due to the defendant ; it is due to the dead whom he 
claims to represent ; it is due to all the associations that surround him 
if he is an innocent man that he establiafa his innocence in this tribu- 
nal. Therelore to hold jurisdiction in this case, to give him the op- 
portunity to establish his innocence, or the House of Representatives 
to establish his guilt, is in furtherance of justice. To deny jurisdic- 
tion under these circumstauces would be in furtherance of injustice. 

In this case before the court the doctrine of relation prevents in- 
justice, for it changes no rule of evidence, and does not affect the 
merits. 

It only remains for me to call the attention of the Senate to one 
question, and that is, Can the defendant evade impeachment by res- 
ignation t That this was his object is confessed. That has already 
appeared by the sixth subdivision which has been read, and it pre- 
sents tbe questions : Can he thus defeat the object of the Constitu- 
tion f Can he thus take advantage of his own wrong f 

But the learned counsel on the other side, who addressed the court 
on this point, assume that this is a very simple thin);; that because 
a man has the right to change his residence by crossing a State line, 
or a right under certain circumstances to convey his property, there- 
fore ho has the right, when confronted with his crime, when the 
Constitution pronounces against him the decree of disqualification, 
when good morals. When the judgment of maukind, when justice to 
the country demand that that judgment of disqualification shall be 
pronounced, to defeat the Constitution and prevent the just retribu- 
tion due to nls crimes. I apprehend if the learned counsel cannot see 
the difference in their zeal for their client, that the common sense of 
mankind will see it. I think that the well-known common sense of 
these counsel, when they disrobe themselves of their duty to their 
client, will enable them to see the wide and marked distinction be- 
tween the crossing of a State line and this act by which their client 
seeks to evade the judgment of the law. 

But we have some authorities on this point to which I wish to call 
the particular attention of this tribunal. The learned counsel on the 
other side has aided me. He has introduced the authorities. I propose 
to show on this point, by the judgment of men who helped make the 
Constitution, by men who lived in the day when it was perhaps more 
thoroughly understood as to its intents than now, that we are right 
in this position and that the defendant cannot evade the judgment 
of the law by his voluntary resi^ation. The counsel in the Blount 
case conceded that a person could not evade the judgment of the law 
by a voluntary resignation and stood up before this tribunal and 
said: '* We will never be found alleging that a man can escape the 
penalty due his crime, or evade the Constitution by a voluntary resig- 
nation." 

Allow me briefly to call the attention of the court to the circum- 
stances of the Blount case before I read from the a^uments of the 
counseL Mr. Blount was impeached by the House of Representatives 
on the 7th of July, 1797. He was expelled the next day by the Sen- 
ate. Articles of impeachment were presented the next year, some 
seven months thereafter, namely, on the 7th of February, 1793. Mr. 
Bayard, one of the managers, page 22o2, says : 

It is also alleged in the plea that tiio party Impeached is not now a Senator. It is 
enoagh that he was a Senator at the time ihe articles were preferred. 

Allow me to say here in passing that it will be seen from the posi- 
tion which this gentleman took that it made no difiference about 
Blount having b^n a Senator when the articles were preferred. Mr. 
Bayard says further: 

If the impeachment were regular and maintainable, when preferred, I appre- 
hend no sabseqacnt event, grounded on the willfol act, or caused by tbe aelin* 

gnoncy of the party, can vitiate or obstruct the proceeding. Otherwise the party, 
y reskjpiation or the commission of some offense which merited aod oocasionod liis 
expulsion, might secure his impunity. This is aisainst one of the sagest maxims of 
the law, which does not allow a man to derive a benefit from his own wrong. 

More significant still, I read from the remarks of Mr. Dallas, page 
2278. Mr. Dallas was one of the counsel for Senator Blounfr— 

The artidee of imjteaohment— 

He says — 
do not charge William Blonnt with any criB« or mIsdemeaBor committed in the 
execution of his office with any act which might not have been committed by any 
other citizen as well as a Senator; that there was room for argument whether an 
officer could be impeached after he was out of office ; not by a volontAry resigna- 
tion to evade prosecution, but by an adversary expulsion. 

What does this learned counsel, Mr. Dallas, say f He says there is 
room for argument as to whether a man cau be impeached after he 
has been expelled from office, but he affirms that there is no room for 
argument against his liability for impeachment after a voluntary 
resignation to evade prosecution. 

}&, Jared Ingersoll was one of the persons who signed the Consti- 
tution, a Eepresentative from the State of Pennsylvania, a person 
who helped malce that Constitution, a lawyer of tmn^cendent abili- 
ties, a person who measured his words well, as you may see by refer- 
ence to his argument. What does he say upon this point on page 
2294? He says: 

It is among the le« objeotlona of the cause that tbe defendant is now out of offlco 
not by resignation. 



Digitized by 



Google 



TRIAL OF WILLIAM W. BELKNAP. 



37 



I call th« attention of Sonatow particularly to these words : 

I certainly Khali never contend tiiat an officer may flmt commit an offenae, and 
afterward avoid ponishmMit by resigning hia office. 

Then he adds — 

Bnt the defendant haa been expelled. 

Mr. Ingersoll then msflcee this argnment : 

Can ho be removed at one trial and disqnaliaed at another for the same oflirasef 
la it not tho form, rather than the substonco of a trial f Do the Senate come, as 
Lonl Maniiflrld itavs ajnrv ought, like blank paper, withoat a previous impression 
npon their minds f Wonld not error in the first sentence naturally be productive 
of error in the second instance f Is there not reason to apprehend the strong bias 
of a former decision would bo apt to prevent the influence of any new lights brought 
forward npon a second trial f 

This last argnment of Mr. Ingersoll had such weight npon the 
minds of some of the annotators that they affirmed that jurisdiction 
vfBB denied on the ground of Mr. Blount's expulsion. That I do not 
understand to be the ground. I understand that jurisdiction was 
declined because a Senator is not a civil officer within the meaning 
of the Constitution. Mr. Ingersoll argues that even if he were a 
civil officer within the meaning of the Constitution he had heen sum- 
niarily tried by the Senate and expelled, and the Senate having pro- 
nonnced one jadgment upon him could not pronounce a further judg- 
ment of disqualincation at a different time. 

If the court please, further authorities showing that no superstruct- 
ure can be built on the ground of evasion or fraud and that a person 
intending to defeat the Taw cannot do it by his own evasive act need 
not be quoted in this tribunal. 

I have said all that I deem necessary in opening this case. I have 
endeavored to bring before this tribunal fairly and truthfully our 
legal positions, and I think, and so the managers think, and so does 
the House think that the defendant is impeaimable notwithstanding 
he has resigned his office. 

We affirm that there is nowhere in the Constitution any inhibition 
against his impeachment. On the other hand, the whole int«nt and 
aeope of ihe Constitution point toward his impeachment. The Con- 
stitution nowhere says that he must be impeached while in office. 
Senators will recollect that in one of the authorities introduced by the 
counsel, [Mr. Blair,] Stoiy on the Constitution, the very words are 
used, "while in office." The Constitution does not say that he must 
be impeached ''while in office," but it describes him as an officer and 
allows his impeachment down to the day of his death for any act com- 
mitted by him while in office. Of course, the good sense of the House 
of Representatives would prevent an impeachment after a long lapse 
of years, unless for an imminent reason. This question. Senators, 
must be left to the discretion of the House of Representatives. 

In conclusion, we affirm this court has jurisdiction because the de 
fendant has been Secretary of War. We also affirm under our special 
replication in aid of the jurisdiction, first, that this court has juris- 
diction, because the law will not divide the day into fractions to de- 
feat the judicial act of impeachment ; second, that under the doctrine 
of relation the impeachment of the defendant can be sustained ; third, 
that he is subject to impeachment because he resigned with the intent 
to evade the disqualification of the Constitution. The House of Rep- 
rpsentativee of the United States, having impeached the defendant of 
high crimes and misdemeanors^ through their managers demand that 
he be tried by this court, and, if fonna guilty, that he be disqualified 
from holding any office of honor, trust, or profit under the United 
States. 

Mr. CARPENtER, [after a pause.] Mr. President, I supposed 
another manager wonld speak on that side. It certainly should be 
BO arranged. It can hardly be supposed that the other three man- 
agers are exactly going to repeat what has been said by their chair- 
roan. If there are new points to be made in the case, we certiiinly 
should hear some more of them before we are asked to speak further. 
We ought to hear at least two mauag^ers now, and not pile the whole 
three upon the counsel who closes this case. 

Mr. Manager LORD. Mr. President and Senators, I supposed the 
nnderstanding was perfect between the counsel and myself that he 
was to reply and then that three other managers, under the order of 
the court, wonld go on. The Senate will see at once that we ought 
to hear more from the other side. It would be nnjnst to compel two 
managers to go on now, having heard only one upon the other side. 

Mr. CARPENTER. We have no understanding made with us that 
we understand npon that subject. There was some oonversation upon 
it. 

Mr. Manager LORD. That was the last suggestion which we made. 

Mr. CARPENTER. Some conversation passed upon it. At all 
events, the fair way to do is for two managers to apeak now and then 
the other two before the case is closed by the counsel for the defend- 
ant. 

Mr. INGALLS. I move that the Senate sitting as a court of im- 
peachment take a recess until half past seven o'clock this evening. 

Mr. CARPENTER. I desire to suy that unless an arrangemeut is 
made, if another manager does not come next, it will fall npon me to 
proceed on the part of the defendant. I certainly cannot proceed 
to-night for I am not in astate of health to do so. I had not expected 
to be called on to-day. I have some briefs that are being printed, 
which I expect to be able to use to-morrow or the next day ; but it 
would bo impossible for mo to go on to-night with anj iostice to the 
case, or to myself, or to anybody else. 



The PRESIDENT pro tempore. The ouestion is on the motion pro- 
posed by the Senator from Kanaas that the Senate sitting Sor this trial 
take a recess until half past seven o'clock. 

Mr. ANTHONY. I hope we shall not take a recess. I do not care 
how long we sit, but I think we had better not go down street and 
come back again this evening. 

Mr. COOPER. I move that the Senate sitting as a court of im- 
peachment do now adjourn. 

Mr. THURM AN. Until half past twelve o'clock to-morrow t 

Mr. CONKLING. The rule fixes the hour at half after twelve. 

Mr. EDMUNDS. We had better fix it at twelve. 

The PRESIDENT pro tempore. The question is on the motion of the 
Senator from Tennessee that the Senate sitting in trial do now adjourn. 

The motion was aCTeed to: and the Senate sitting for the trial of 
the impeachment of W. W. Belknap a^ourned until to-morrow at 
half past twelve o'clock. 



Friday, May 5, 1876. 



The PRESIDENT oro tempore having announced that the time had 
arrived fer the consideration of the articles of impeachment asaiust 
William W. Belknap, ' 

The usual proclamation was made by the Sorgeant-at-Arms. 

The respondent appeared with his counsel, Mr. Blair, Mr. Black, 
and Mr. Carpenter. 

The managers on the part of the House of Representatives appeared 
in the seats provided for them. 

The PRESIDENT pro tempore. The Secretary will give the usnal 
notice to the House of Representatives. 

The Secretary rood the journal of the proceedings of the Senate 
sitting yesterday for the trial of the impeachment of William W. 
Belknap. 

The PRESIDENT pro tempore. The Senate is now read f to proceed 
with the trial. The counsel will now be heard. Senators wUl give 
attention. 

Mr. CARPENTER. Mr. President and Senators, under the order 
made by the court I had hoped and expected that at least two of the 
manag^ers would be heard before I should hifTe to address the Senate; 
but this seems not to be convenient for them. The only real difficulty 
I feel in presenting this case to the Senate is that it requires a more 
vivid imagination than I possess to conceive what is to be said or 
can be said by the other side. 

Briefly, the attitude of the case is this : 

The articles of impeachment charge that the respondent, Belknap, 
was at one time Secretary of War. and, while holding that office, did 
certain things which are declareu by said articles to be high crimes 
and misdemeanors. 

The respondent pleads to the jurisdiction of the court that, when 
this proceeding was commenced, he was not an officer of the United 
States, but was a private citizen. 

The first replication avers that he was Secretary of War when he 
committed the acts complained of, and the respondent has demurred. 

A second replication by the House charges that after the acts were 
committed the House had commenced an investiflratiou, with a view 
to impeachment, and that the respondent, with full knowledge of the 
factj resigned his office, with intent to evade impeachment. This 
replication has closed in issnes of fact, which are pending for trial. 

The court has ordered an argument in regard to the sufficiency of 
the plea in abatement, the materiality of the issues of fact, and also 
whether the House can support the jurisdiction by matters alleged 
in subsequent pleadings, but not alleged in the articles of impeach- 
ment. 

I shall endeavor to maintain the following propositions : 

1. That articles of impeachment cannot be entertained against a 
private citizen in any case whatever. 

2. That wherever articles of impeachment are exhibited, they must 
set forth every fact essential to constitute a high crime or misde- 
meanor, and every fact necessary to bring the case within the juris- 
diction of the court; and 

3. That the issues of fact arising upon the plea in abatement are 
immatei-iaU 

I. Can proceedings by impeachment be maintained against a pri- 
vate citizen f 
There are two theories of the Constitution in regard to impeachment. 

1. That the provisions which g^ve the House the power to impeach, 
and the Senat'C the sole power to try impeachments, confer a power 
as broad as that before tnen exercised by the British Parlia-ment in 
regard to the persons who may be impeached and the crimes for which 
impeachment may be had. And that the provision, '' Judgment in 
cases of impeachment shall not extend further than to removal from; 
office, and disqualification to hold and enjoy any office," &c., is a 
mere limitaiion upon the power to punish ; and that the pi-ovision, 
" The President, Vice-President, and all civil officers of the Uniteu 
States,shall be removed from office by impeachment, for,'' &c., merely 
declares what the puuiuhment shall be, when the person impeached 
happens to be such officer. 

2. The other theory is, that impeachment, as authorized and regiw 
lated by the Constitution, i« onlif a proceeding to remove an unworlhjf 
public officer. 
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One or the other of those theories mnst be accepted ; there is no 
middle ground. And the importance of jnd^g correctly which is 
the proper construction cannot be exaggerated. 

If the former theory be adopted, it will follow that every inhab- 
itant of the United States, citizen or alien, male or female, may be 
impeached for any conduct or transaction which, in the opinion of 
the Senate for the time being, may be characterized as a high crime 
or misdemeanor. 

The Constitution provides — 

1. The House of Representatives shall have the sole power of im- 
peachment. (Article 1, section 2.) 

2. The Senate shall have the sole power to try all impeachments, 
and the judgment in such cases shall extend no further than to re- 
moval from office and disqualifioatian to hold office. 

3. But the party oojivictsd shall be liable to indictment, d;c. (Article 
1, section 3.) 

4. The President shall have no power to pardon in cases of impeach- 
ment. (Article 2, section 2.) 

These provisions regulate the accusation, trial, and judgment in 
cases of impeachment, but do not determine who shall be subject to 
impeachment, beyond the strong inference arising from article 1, sec- 
tion 3, clause 7, which provides that the judgment shall not extend 
beyond removal from office and diequalificalion to hold offi^se. 
But this is settled by article 3, section 4, as follows: 
The Proftident, Vioe-President, and all civil officers of the United States aball be 
rtmovedfrom ojice on impeachment for and conviction of treason, &o. 

There are a few fundamental principles never t-o be lost sight of in 
any constitutional discussion. Sovereignty with us resides in the 
people. They have delegated to the State govern ments the attributes 
of sovereignty so far as deemed consistent with free institutions. 
The Constitution of the United States establishes a government with 
supreme powers over certain subjects. In other words, the sovereign 
powers possessed by the people are distributed between the Federal 
and State governments ; and it is well settled by the courts, and con- 
ceded by all sound statesmen and good lawyers, that the State gov- 
ernments possess all the p^owers consistent with free institutions, 
except those which are denied to them by their own or the Federal 
Constitution. That, whenever a power is denied to a State, the ob- 
jection can be supported only by pointing out a constitutional pro- 
hibition. But, on the other hand, the Federal Government possesses 
no power not conferred by the Federal Constitution, either by ex- 
press words or necessary implication. And by necessajy implication 
only such powers are grantc^i as are essential to the execution of the 
powers which are expressly granted. And, manifestly, a claim of 
jurisdiction in this court, which, if conceded, would suoject forty 
millions of people to its power in all matters of high crime or mis- 
demeanor, must find support in clear grant in the Constitution, and 
is not to be assumed upon forced construction or doubtful implica- 
tion. 

Bearing these principles in mind, if I can establish that no warrant 
is found in the Constitution for impeachment of a private citizen in 
any case whatever, this proceeding must fall. To say that a private 
citizen may be impeached, but only for crimes committed in some of- 
fice formerly held by him, would be to establish a distinction as arbi- 
trary and capricious as to say he can only be impeached for crimes 
committed by him while he was between thirty and forty years of 
age. The question is whether a private citizen can be impeached at 
all. If so, he may be impeached for whatever the Senate for the time 
being may consider a high crime or misdemeinor, without regard to 
the time, place, or circumstance of committing the offense. 

I shall endeavor to show, from the text of the Constitution, from 
the debates of the convention which framed it, contemporaneous writ- 
ings of public men, ox>mmentaries of recognized authority, and the de- 
cisions of this court, that the only office wliich impeachment can per- 
form is reniowil from office or removal and dlsqnalification, in the dis- 
cretion of the court. If I shall succeed in this endeavor, it will follow 
that impeacliment can only be brought against one who is an officer 
of the United States at the time of impeachment. 

I shall first refer to the debates and proceedings of the Constitu- 
tional Convention, which will be seen to shed a flood of light upon 
this question. 

After several plans had been submitted and discussed in Committee 
of the Whole, the committee, on the 13th day of June, 1787, reported 
to the convention a general scheme of the Constitution, in the form 
of resolutions, nineteen in all. Two of these resolutions touch the 
subject of impeachment. 

The ninth resolution relates to the Executive ;— how he should be 
elected, what his powers should be, to be ineligible a second time, 
"and to he removable on impeachment and conviction of malpractice or neg- 
lect of duty.*' 

The thirteenth resolution was in regard to the judiciary, and pro- 
posed "that the jurisdiction of the national judiciary shall extend to 
all cases which respect the collection of the national revenue, impeach- 
ments of any national oj^Ioer«, and questions which involve the national 
peace and harmony." (2 Curtis's Constitution, pages 86, 87.) 

Here, manifestly, impeachment is regarded as a proceeding lor the 
removal of a public officer. The niutli resolution declares that the 
President shall be removable on impeachment ; and the thirteenth, 
which relates to the exercise of the power to try ini))eachments, is con- 
fined to "imx>eachmeuts of any national officers." 



Again, the ninth resolution proposes the removal of the President 
" on impeachment and conviction of malpractice or neglect of duty." 
That is, that the President should only bo impeached while in office, 
because the object of impeachment was to remove him. In the thir- 
teenth resolution the power is to try ** impeachments of any national 
officers ; " not impeachment for misconduct in office, but impeach- 
ments of national officers. 

These resolutions exclude the idea that impeachment was intended 
to reach any one not in office, because it is manifest that the power to 
impeach could not extend beyond the power to try impeacnments ; 
and this was confined to impeachment of officers. 

On the 20th of July, the ninth resolution was considered by the 
convention ; and the subject of impeachment was discussed quite at 
length. Mr. Pinckney and Mr. Morris moved to strike out the clause 
subjecting the President to removal by impeachment. 

Mr. Pinckney observed he ought not to be impeached while in 
office. 

Mr. DAvni. If he be not impeachable -while in office, he will spare no eflbrts or 
means whatever to i^et himself re-elected. He considered this as an essentia se- 
cnrity for the good behavior of the Execative. 

Mr. Wilson concurred in the necessity of making the Executive im- 
peachable while in office. 

Mr. MoBRis. He can <1o no criminal act withont coadjutors, -who mav be pan- 
isheiL * * * Is the impeachment to snspend his functions f If it is not, the 
mischief -will go on. If it is, the impeachment will be nearly equivalent to a dis- 
placement, and -will render the Executive dependent on those who are to impeach. 

Dr. Franklin was for retaining the clause as favorable to the Ex- 
ecutive, upon the ground that, if not removable by impeachment, 
recourse would be had to assassination, by which he would not only 
be deprived of his life, but of all opportunity to vindicate bis char- 
acter. 

Mr. Madison thought impeachment necessary to defend the com- 
munity against the incapacity, negligence, or perfidy of the Chief 
Magistrate. 

Mr. Gerry urged the necessity of impeaohments. A good magistrate 
will not fear them ; a bad one ought to be kept in fear of them. 

Mr. King maintained that only those officers who held during good 
behavior ought to be impeached. 

Mr. Randolph was in favor of impeachments as a check upon the 
Executive ; especiaUy in time of war, when the military force, and in 
some respects the public money, will be in his hands. Should no reg- 
ular punishment be provided, it will be irregularly inflicted by tu- 
mults and insurrections. 

Dr. Franklin cited the bad conduct of the Dutch Stadtholder and 
the evil which resulted from his not being ironeachable. 

Mr. King remarked that the case of the Staatholder was not appli- 
cable. He held his place for life, and was not periodically elected. 
In the former case impeachments are proper to secure good behavior. 
In the latter they are necessary. 

Mr. Morris, at the conclusion of the debate, said that his views had 
been changed by the discussion. The Executive ought to be i mpeach- 
able. He should be punished not as a man, but as an officer, and pun- 
ished only by degradation from his office. 

And on the question, '* Shall the Executive be removable on im- 
peachment," the vote by States was— yeas 8, nays 2. 

This was the principal debate in the convention upon this subject, 
and shows conclusively that no member of the convention entertained 
the idea that impeachments should be employed against any but 
public officers. 

On the 6th of August the committee of detail reported their first 
draught of the Constitution. It provided, (article 4, section 6:) 

The House of Bepreeentatives shall have the sole power of impeachment 

Article 10, section 2, provided : 

He [the President] shall be removed from his office on impeachment by the House 
of Repn^eentatiTes, and conviction, in the Supreme Courts of treason, bribery, or 
corruption. 

Article 11, section 3, extended thejurisdiotion of the Supreme Court 
to ** the trial of impeachments of officers of the United States." And 
section 5, article 11, contained the provision as to punishment, as it 
now stands in the Constitution. 

This draught of the Constitution clearly confines impeachment to 
^* officers of the United States;" because the power to try impeach- 
ments is so confined. 

August 31, such parts of the Constitution as had been postponed, 
and such parts of reports as had not been acted on, were referred to 
a committee of eleven. This committee, on the 4th day of Septem- 
ber, made a partial report, in which they recommended that the latter 
part of section 2, article 10, should read as follows : 

He [the President] shall bo removed from his office on impeachment by the House 
of Ilcpresentatiroa, and conviction by the Senats^ for CrMMon or bribery. 

The committee explained the reason for giving the power to try im- 
peachmente to the Senate, instead of the Supreme Court, to be that 
the judges would be appointed by the President, and therefore ought 
not to try him on impeachment. 

On the 8th of September the report was considered, and the provis- 
ion as to impeachment of the President was amended, on motion of 
Colonel Mason, by adding after the word " bribery " the wonls " other 
high crimes and misdemeanors against the state." And for the word 
*' .state " the words " United States " were substituted, to avoid am- 
biguity. 
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Colonel Mason's first motion was, to insert after the word ** bribery " 
the words " or raaladroinistration." 

Mr. Madison objected to this term which, he said, was so vague that 
the Pre«ideni's t«nnre wonld be during the pleasure of the Senate. 

Mr. MORBiB. It will not be put in force, and can do no harm. An election of 
every foaryeura wUlpw*event maladministration. 

Colonel Mason then withdrew " maladministration,'' and substi- 
tnted '' other high crimes and misdemeanors." 

It is evident from this that the term *'high crimes and misde- 
nieanoro '^ was used in the sense of official misconduct amounting to 
crime or misdemeanor. The phrase was substituted for ** maladmin- 
istrat ion " only because that word was too vague and general. 

Aft«r this, on motion, and without debate, the following, " The 
Vice-President, and other civil officers of the United States, shall be 
nunoved from office on impeachment and conviction as aforesaid," 
was added to the clause on the subject of impeachments. 

This left the provision of the Constitution as follows : 

He (the President] shall be removed from bia office on impeachment by the Honse 
of RepTeepntattvee and conviction by the Senate, for treaaon, briborj, and other 
high crimes and misdemeanors against the United States. The Vice-President, 
and other civil officers of the United States, shall be removed fi'om office on im- 
peachment and conviction as aforesaid. 

In this condition the matter went to the committee on style and 
arrangement. This committee made its report on the 12th day of Sep- 
teml>er, and their draught contained the provisions as finally adopted, 
except that the words '^ or affirmation " were subsequently a<lded to 
the requirement that Senators should be *' on oath" in the trial. 

It is thus seen that not a word was uttered by any member of the 
convention, and nothing appears in its proceedings, giving the slight- 
est support to the theory that impeachment extends to any but those 
who are holding office at the time of impeachment. It is manifest 
that impeachment was intended as a method of removal from office, 
fuid that the cause for removal from office should be official miscon- 
duct. 

These proceedings of the convention show conclusively that the 
framersoi the Constitution intended to provide only for the impeach- 
ment of those holding office, for misconduct in such office. And, if 
the Constitution reaches private citizens, it is certain that it was not 
intended to do so, and its framers failed to employ language to secure 
the cud they had in view. Such charge has never yet been made, 
und cannot be maintained, against those illustrious statesmen. 

The only proper rule of construction, whether applied to a consti- 
tution, a statute, or a contract^ is to ascertain the intention of those 
who made it ; and, when such intention is ascertained, it must be car- 
ried into efiect. 

Upon no other principle can the jurisdiction of this court be main- 
tained in any case whatever. If we are to consider the mere language, 
apart from the intention of those who framed the Constitution and 
the amendments, it is demonstrable that impeachment will not lie 
even against a public officer for any act which falls within treason, 
bribery, or other high crime or misdemeanor, created or defined by 
any statute, or known to the common law. This is a startling prop- 
osition, but clearly tenable upon construction of the language of the 
Constitution and amendments, apart from the known intention of 
those who framed and adopted them. 

It is well known that the Constitution was not acceptable to many 
of the States which ratified it ; and that it was ratified with the ox- 
nect4ition that it would be immediately amended. And several of the 
States, at the time of ratification, suggested amendments intended to 
limit, and more carefully define, the powers of the General Govern- 
ment. In accordance with this expectation the first Congress under 
the Constitution proposed several amendments, which were ratified by 
tbo States, materially changing the Constitution. But these amend- 
ments have generally been regarded as though they had been con- 
tained in the original instrument. Everybody understands that the 
thirteenth, fourteenth, and fifteenth amendments have wrought ma- 
terial changes. They were intended so to do, and are construed ac- 
cordingly. And yet it is manifest that the first eleven amendments 
fail within the same canons of judicial construction ; and that each 
must be considered as repealing any provision of the original instru- 
ment with which, when properly consti'ued, it conflicts. 

Let us rnru now to the fifth and sixth ameodmcnts, and consider 
their language, without regard to the intention with which, and the 
objects for which, they were adopted. 

The original Constitution provides in words, that officers of the 
United Scutes may be impeached by the House and tried by the Sen- 
ate, for treason^ bribery, or any other high crime or misdemeanor ; and 
t bat, too, without regard to whether such ofiense was committed in an 
office b}' misuse of its functions, or while holding an office, the offense 
not being connected with the office ; or committed at any time even 
previous to holding an office. And that the officer, after being trie4 
by the Senate, and punished to the extent of removal, or removal and 
disqualification, may be indicted, tried, and punished by the ordinary 
conr»s of law for the same ofieuse. That is, he may be twice tried 
and twice punished for the same oflenso. 

The fifth and sixth amendments of the Constitution ai'e as follows : 
AimcLB V. 

So person shall be held to answer for a capital, or otherwino infamonx crime, 
nuIt*<M on a prt^seutiuunt or iitdictmont of a grand Jury, except in casus arinin^; in 
the land or nn\*al forces, or in the militia, when in actual service in time of war or 



Gnbllc danger : nor shall any person be sob^cct for the same offense to l»e twice pnt 
1 Jeopardy of life or limb : nor shall l>e compelled in any oriralmtl cim* to !>» a wit- 
ness ajrainnt himself, nor lie deprived of life. lll>erty, or property, without dun proc- 
ess of law; nor shall private property be taken for puoliAj use, without Just com- 
Iiensation. 

Abticlk VI. 
In all criminal prosecations. the accused shall ei^oy the rl|;ht to a speedy and 
public trial, hy an impartial Jury of the State and district whof-ein the crime Kh.iU 
onve been ooinmitted, which d'strict shall have been previously ascertalueil by 
law, and to be informed of the nature and cause of the accusation : to beconfrontflil 
with the witnesses a^inst him; to have compulsory process for obtaining wit- 
in his favor, and to have tlie assistanoe oi counsel for his defense. 



"No person" — persons include every inhabitant of the United 
States, citizen or alien, male or female, in office or not — " shall he 
held to answer for a capital or otherwise infamous crime, unless upon 
presentment or indictment of a grand jury, except in cases arising 
in the land or naval forces, &,o.; nor shall any person be subject for 
the same ofifense to be twice put in jeopardy, &c. * * * In all 
criminal prosecutions, the accused shall enjoy the right to a speedy 
and public trial by an impartial jury," &c. 

The respondent in this case is held to answer for an infamous crime, 
without presentment or indictment of a grand jury ; and his case 
did not arise in the land or naval forces, within the meaning of the 
Constitution, even conceding him to have been in office at the time 
of the impeachment. The Secretary of War is a civil, not a military, 
officer. An impeachment is a criminal prosecution, and this trial is a 
trial for crime. This is established by article 3, section 2, as follows : 

The trial of all crimes, exeeptin ca»e» qf impeachment, shall be by Jury. 

It cannot be denied that rhe fifth and sixth amendments, construed 
according to the plain import of the language employed, is in con- 
flict with and repeals the provisions of the original Constitution in 
relation to impeachment. The crime of bribery, which these articles 
are intended to charge, is made an indictable offense by the statutes 
of the United States. And, if this court shall hold that only the lan- 
guage shall be considered in construing the original Constiturion, the 
same rnle must be applied to these amendments, and the power of 
impeachment is abolished. There would be no escape from this re- 
sult, under these amendments; but that we know as m.itter of his- 
tory they were not so intended. 

If I could show that it was objected to the ratification of the Con- 
stitution that the power of impeachment ought not to exist ; that an 
officer of the United States ought not to be liable to be twice put 
in jeopardy before different tribunals ; if I could read the debates in 
Congress when these amendments were proposed, showing that fth- 
was intended to abolish impeachment, no one would deny that the 
language of the amen Iments was a<leqnat« to the purpose. And rhe 
only possible answer to the proposition that impeachment is alM>l- 
ished by the amendments, is that they were not designed to produce 
that eftect. 

Reading the Constitution in the light of the circumstances which 
surrounded its adoption, and the known purpose of its f ramers ; and 
reading the amendments in viow of the objections to the original in- 
strument, and the purpose of those who framed the amendments, the 
amendment may be so construed as not to impair the power of im- 
peachment. This method of construction was adopted by the Su- 
Cne Court of the United States in the Slaughter house cases, 16 Wal- 
, page 36. The court, speaking of the true import of the amen<l- 
ments of the Constitution, f»ay : 

The most cursory jxlance at these articles discloses a unity of purpose, when 
taken in connection with the historv of the times, which cannot fail to have un im- 
portant bearing on any question of doubt concerning their true moaiiin^f . Nor can 
such doubts, when any reasonably exist, be safely aud rationally solved without a 
reference to that history ; for in it is found the occasion and tho necessity for i^e- 
onrring a<^{n to tho great source of power in this country, the people of tJieSt'ites, 
for additional guarantees of human rights ; additional powers to the Fe<leral Gov- 
emment ; afldilional restraints upon those of the States. Fortunately that history 
is fresh within the memory of us all, and its leading features, as they bear upon 
the matter l>efore ns, free from doubt 

And in the light of this history, and to secure the purpose for 
which it was adopted, the court proceeded to const rue the fourteenth 
amendment, limiting its operations to much less than its language 
imports. 

I am content in this case with this rule of construction ; content 
that the int'Ciitiou with which the power of impeachment was incor- 
porated in the Constitution, that is, to remove unworthy officers of 
the United States, should be applied to that instrument; content that 
the same rule should be applied to the fifth and sixth amendments. 
But, if this rule be rejected as to the Constitution itself, it cannot be 
applied to tho amendments; and the power of impeachment is gone 
altogether. 

Speaking of the text of the Constitution, I may refer to the method 
adopted in its frame- work, of first conferring a power, and then pro^ 
ceeding to define it. For instance, article 1, section 1, provides, 
"Ail legislative powers herein granted shall be vested in a Congress 
of the United States, which shall consist of a Senate and House of 
Representatives." The Constitution then proceeds carelully to enu- 
merate the powers aud privileges of the respective Houses, and the 
legislative powers they shall exercise. 

Ar icle 'i, section 1, declares, " The executive power shall be vested 
in a President of the United States of America ;" and then follows an 
enumeration of the powers which shall be exercised by the Pi-csident. 

Article 3, section 1, provides, "The judicial power of the Uuitinl 
States shall bo vested in one Supreme Court, and in sach inferior 
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coorls as the Congress may from time'ordain and establish ; '' then fol- 
lows a declaration of the nature and extent of the power to be exer- 
cised bv the courts. 

Bearing in mind this method, when we read that the " Honse of 
BepresentAtives shall have the sole power of impeachment ; and the 
Senate, the sole power to try impeacnments ; '' and learn from the de- 
bates in the convention, that impeachment was intended as a method 
of removal from office, we naturally look elsewhere in the Constitu- 
tion for the extent of tnis power ; in other words, for the officers who 
may be removed by this method, which we find in section 4 of article 
2, as follows : 

Tho President. Vice-President, and all dvil officere of the United States, shall be 
roiuoved from office on impeachment, &o. 

There is a strong implication arising from the provision that pun- 
ishment in cases of impeachment shall ext-end no furtlier than re- 
moval from office, or removal and disqualification, that impeachment 
only lies affainst those in office. But section 4 of article 2 is per- 
fectly conclusive. 

Consider the language of this fourth section of the second article. 
The President shall be removed, &^. Suppose General Jackson still 
alive, and to be impeached to-day for removing the deposits from the 
Bank of the United States. Who would preside over the trial t 

Section 3 of article 1 provides. 

When the President of the United States is tried, the Chief Jostioe shall preside. 

Suppose General Jackson living, and impeached for removing the 
deposits. Would the Chief Justice preside T Manifestly not, because 
General Grant is President^ and the case supposed would be an im- 
peachment of a private citizen, and not of the President. And yet, 
upon the theory now maintained, that once a President is always a 
President for the purposes of impeachment, the Chief Justice would 
have to preside. This is as absurtl as it would be to construe a statute 
giving members of Congress the franking privilege, as giving that 
privilege to every one who had been a member of Congress. 

The Constitution does not authorize the impeachment of certain 
crimes, that is, crimes committed in offices, but it authorizes an im- 
peachment of certain persons, described by the class to which they 
uelong ; that is, civil officers of the United States. 

I may assume, therefore, that the purpose for which the power of 
impeachment was incorporated in the Constitution will be observed 
by this court, in exercising the jurisdiction which the Constitution 
confers. And upon this subject the debates in the convention are not 
only satisfactory, but absolutely conclusive. 

Before passing from the subject of these debates, let me say that 
considerable opposition was developed against embodying this power 
in the Constitution. Those who opposed it did so npon the ground 
that conferring the power would make the President a subservient 
tool of Congress, and destroy the proper equilibrium of the three depart- 
ments. On the other hand it was urged that without tho impeach- 
ment clause it would be in the power of the President, especially in 
time of war, when he would have large military and naval forces at 
command, and public moneys at his msposal, to overthrow the liber- 
ties of the people. Near the close of the debate, Mr. Morris said his 
views had been changed by the discussion, and he expressed hisopinion 
to the efiect that — 

The Executive oasht to be impeached. He should he punished, not as m fnon, 
bat (u anoJUeer ; andpnnished oruy by degradation from hit ojfiee. 

This was the only debate npon the general subject of impeachment. 
Thus it will be seen that those who ravored, and those who opposed, 
incorporating the power in the Constitution, contemplated the im- 
peachment of officers while holding office. 

There was a subsequent debate, in regard to the tribunal to be 
charged with the trial of impeachments; and the Senate was selected, 
instead of the Supreme Court, for the reason that a few judges, sep- 
arated from the people by the nature of their office, would not be able 
to handle those groat offenders, in possession of the overwhelming 
powers of the Government, whoso enormous crimes might make the 
blood of ordinary criminal courts run cold ; and whoso power might 
set at naught the authority of such courts. The Senate was selected 
because its members would bo more numerous, its connections with 
the people more intimate, and hence its power would be more efficient 
to deal with the President or other high officer of the Government 
controlling the physical force and financial resources of the Govern- 
ment. The President or the Secretary of War, with half a company 
of regulars, might disperse the grand jury of a court ; but could not 
inteirere with the functions of the Senate, without arousing the in- 
dignation of the people. 

So that this, like the former debate, shows that nothing was con- 
templated but tho impeachment of persons holding office at the time 
of impeachment. Indeed the remarks of every member of the con- 
vention, who participated in either of the debates, as well those in 
favor of, as those opposed to, the power of impeachment, shows that 
impeachment of officers only was contemplated ; and not a word was 
uttered by any member of the convention giving the slightest* coun- 
tenance to tho idea that a private citizen was subject to impeach- 
ment. 

And before passing from this subject, let me repeat that the phrase 
" high crime or misdemeanor,^ so terrible because so indefinite, was 
inserted in the Constitution in place of tho still more ambiguous 
please " maladministration ; " and because the power of removal by 



impeachment for maladministration woidd enable the Senate to re> 
move a President on a mere difference of opinion as to the propriety 
of the exorcise of a power clearly confided to the President. And the 
object of this amendment was to declare that the mc^Iadministration, 
to be cause of removal, should amount to a crime or misdemeanor as 
define<l by the common law or some statute of the United States. 

Mr. CONKLING. What was said about tho provision that the 
Chief Justice shall preside on the trial of the President f 

Mr. CARPENTER. The time allowed me by the Senate to prepare 
for this argument does not enable me to say that the subject was not 
mentioned in the convention ; but I may say that I have not been 
able to find that it was, and I think this provision was inserted by 
the committee on style and arrangement. This committee obf^ryed 
the votes of the convention, bntj in matters not settled by votes, exer- 
cised their discretion with considerable freedom. 

Let me repeat another remark. It is manifest from the discussions 
in the convention, that impeachment was regarded as a check or curb 
upon the exercise of power in the possession of those subject to im- 
peachment ; and not as retribution or punishment a^inst those who 
had ceased to hold office, for former misconduct in office. 

This conclusion is supported by text writers, and the only ac^udi- 
catlon on tho subject in this court. 

Story, Commentaries on the Constitution, section 803, says : 

As it is declared in one daone of the Constitution **that Judgment in cases of 
impeachment shall not extend further than a removal from office and dieqnaliflca- 
tion to hold any office of honor, trust, or profit under the United States," and in 
another clause that "tho Prosidentv Vice-President, and all civil officers of the 
United States shall he remove<l from office on impeachment' for and conviction of 
treason, hribery, or other hl<^h crimes and misdemeanors," it tooutd seem to follow 
that the Senate, on the conriction, wero bound in all coses to enter a Judgment of 
removal from offic. though it has a discretion as to inflicting the punishment of 
disqualification. If, then, there must be a Judgment of removfl from office, tt would 
9eem to/Moio that the Corutitution oontemplatBd that the party woe still in ofiee at tho 
time of impeaehment. If he was not, his offense was still liable to be trieoand nnn- 
ished in tho ordinary tribunals of J ustice. And it might bo argued with some force 
that it would be a vain exercise of au^ority to try a delinquent for an impeachable 
offense when the most important ol»jeot for which the remedy was given was no 
loncer necessary or attainakble. And although a Judgment of disqualification might 
still be pronounced, j^he language of the Constitution may create some doubt 
whether it can be pronounced without being coupled with a removal from office. 
There is also mueh/oree in the remark that an impeachment is a proceeding pnrdy 
of a political nature. It is not so much desigiied to punish an offlender as to secure 
the state against grMs oficial misdemeanors. 

Curtis, in his History of the Constitution, says : 

Although an impeachment mav involve an inquiry whether a crime against any 
positive law has been oommittea. yet it is not necessarily a trial for enme, nor is 
there any necessity in the case of crimes committed by public officers for the in- 
stitution of any special proceeding for tho infliction of the punishment prescribed 
by the laws, smce they, like all otner i>erson8, are amenable to the ordinary Juris- 
diction of the courts oif Justice, in respect of offenses against positive law. The pur- 
poses of an impearhment He wholly beyond the penaitie^ of the statute or the customary 
law. The object of the proceeding u to ascertain whether cause exists for mmoving a 
public ojlcerfrom oMce. Such a cause may be found in the fact that either in the 
disdiargo of his oflnce or aside from its functions ho has violated a law or commit- 
ted what is technically denominated a crime. But a cause for removal from office 
may exist where no offense against positive law has been committed, as where the 
inmvidual has from immoraJMy, or imbecility, or maladministration become unfit to 
exercise the office. The rules by which an impeachment is to be determined are 
therefore peculiar, and are not f ally erobracea by those principles or provisions of 
law which courts of ordinary Jurisoiclion are required to administer. 

No. 65 of the Federalist, written by Alexander Hamilton, says : 
The subjects of impeachment are those offenses which proceed from themisconduct 
of ptiblie men, or, in other words, /rom the abuse or violation of some public trust. 
They are of a nature which may with peculiar propriety be denominated poutigal, 
as they relate chiefly to i]\]uries done immediately to the society itself. 

The learned manager, Mr. Lord, yesterday referred to this quota- 
ton, and relied upon the phrase " public men " as proof that Mr. Ham- 
ilton supposed that impeachment would lie agamst prominent citi- 
zens, though not in office. He referred to my honorable colleague 
(Judge Black) as a public man, though no longer in office. I concede 
that my colleague is a public man, and very distinguished among 
public men. But it is evident that he is not included within the cat- 
egory of those supposed by Mr. Hamilton to be labject to impeach- 
ment. 

Mr. Hamilton says : 

The subjects of impeachment are those offenses which proceed from the misoon- 
duct of pubUc men, or, in other words, " from the abuse or violation of some publio 
trust" 

Judge Black, though a publio man in the popular sense, is not at 
present charged with the administration of any public trust. 

In Blount's case, where the question I am discussing was first pre- 
sented to this court, Messrs. Bayard and Harper, managers, nnder- 
standinff the task before them, grappled with the subject, and main- 
tained uie broad ground that the power of impeachment under our 
Constitution reached to every inhabitant of the United StAt^s. 
Blount, not as a Senator, but while a Senator, had committed the 
acts charged in the articles of impeachment. He pleaded to the j uris- 
diction, first, that he was not an officer of the United States when tie 
committed the acts complained of, and, secondly, that he was not 
even a Senator at the time of the impeachment. It appeared from 
the record that he was a Senator at the time the acts were committed. 
The managers argued that a Senator was a civil officer. But they 
also conteno^ that whether a Senator vhu a <Avil officer or not, toae im- 
material; because impeachment was not confined to civil officers. 
And there was no fault in their reasoning, upon their premises. If 
impeachment lies agilinst any private citissen of the United States, 



Digitized by 



Google 



TRIAL OF WILLIAM W. BELKNAP. 



41 



then Blount shoald have been convicted ; beoanse surely he could 
not interpose his senatorial character as a shield against an impeach- 
ment maintainable against any private citizen. And so the question 
was distinctly presented, whether or not im]^eachment lies against a 
private citizen. 

The court, as is well known, decided that there was no Jnrisdiction. 
And this decision is an aiifAoritotive declaration that impeachment can- 
not be maintained against a private citizen. 

I need not take the time to show why the Senate, sitting as a conrt 
of impeachment, should be bound by its former abjudications. In the 
pioceeding of impeachment so mucn is necessarily left without defini- 
tion or regulation, that the determinations of the court, after able ar- 
Kume^t and full consideration, should not be departed from, except 
for irresistible reasons. 

In the case of President Johnson the managers concluded that the 
object of impeachment was removal from office. General Batler, in 
«qpening the case, submitted a brief prepared by Hon. Wiluam Law- 
RBNCB, member of Congress from Ohio, the burden of which is that 
the sole object of impeachment is the removal of an unfit public officer. 
This brief may be found iu the first volume congressional edition of 
the triaJ, page 123. I will give some extracts from this brief bearing 
apon and supporting our present position. 

On page 124 is the following : 



In Bn^daod impeachment mftv, to eome extent, be refc»rded as a mode of trial de- 
signed, tiUer <Uia^ to punish crune. though not ontird^ so, since a Judgment on na 
impeachment is no answer to an indictment in tho King's Bench. Here impeaeh' 
ment i» only designed to remove ur\/U per $on$ from oJUe, emd theparty con^ieted it iuih 
jeet to iMdiotment^ trial, emdpwfUdimeaiU in improper courts. 

On page 126, after referring to the principles which governed im- 
peachment in England, prior to the adoption of our Constitution, he 
aays: 

With these landmarks to guide them, our fathers adopted a constitution under 
irhich official malfeasance and nonfeasance, and. in some oases, misfeasuioe, may 
be the suitjectof impeachment, although not roatle criminal by act of CongreM, or 
so reoognixed by tho oommon law of Bngland or of any State of the Union. They 
adopted impeachment a§ a meaneqf removing men from ofiee whose misconduct 
imperils the public safety and renders them nuflt to occupy political position. 

All this Is supported by the elementary writers, both English and American, on 
parliamentary and common law ; by the English and American usage in cases of 
Impeachment; by the opinions of tno framers of the Constitution; by contempo- 
raneous construction, all uncontradicted by any author, authority, case, or Jurist, 
for more than three-quarters of a century uter the adoption of the Constitution. 

On page 134 he says : 

The Constitution oontains inherent evidsnea that the indictdtie character of an 
•ct does not define its imp<aehable quality. It enumerates the classes of cases in 
which legislative power may be exercised, and it defines tho class of persons and 
cases to which the Judicial power extends; but there is no ttteh entuneration of im- 
peachable eaeee, though there is of persont. 

In England and some of the States the power of removal of officers by the exeen- 
tive on the address or request of the Legislature exists, but the Constitution made 
BO provision for this as to any officer, manifestly beoanse the power of impeach- 
ment extended to every proper case for removal. 

As to the President and Vice-President, there Is this provision, that "Congress 
may by law provide for the case of remewU, death, reeignaUon. or inodt/ify. * * * 
declaring what officer shall then act * * * until the disability be removed or a 
President shall be elected." (Article % section 1.) 

It has already been shown that tho framers of the Constitution regarded the 
power of impeachment as a means of defending " the community against tho inea' 
paeity'* of officers. This clause of the Consutution recognised the same view, 
(arldde S, seotiou 1 :) " Congress may by law provide for the case of * * * tno- 
oUity, both of the President and Vice-President, declaring what officer shall then 
act as President, and such officer shall act accordingly, until the disability be 
removed or a President shall be elected." 

This, and the power of impeachment ore the oniy modes of getting rid <if ojffleers 
sfihose inability from insa^vlty or othsrwiee renders them unfit to hold ojice, and whose 
every offidal nut wiU necessarily be misdemeanor. As to the Presuleat and Vice- 
President, it was necessary to give Congress the power to designate a successor, 
and so to determine the disability. As to all other officers, the Constitution or laws 
define the mode of designating a suQoessor, and it is W to the impeaching power to 
remove in cases of insanity or misdemeanor arising from that or other cause. It 
cannot be supposed the whole nation must suffer without remedy if tho whole Su- 
preme Court or other officers should become uiterly disabled from the performance 
of their duties. Such on ooourrenoe is within the range of possibility, if not prob- 
ability. 

On page 140 he says : 

The first case tried, that of William Blount, a Senator of the United States from 
Tranessee, simply decided that none but dvil ojlcers can be impean^ed, and that a 
Senator is not suoh civil officer. 

These are the grounds upon which the House of Representatives 
demanded the conviction of President Johnson. It would be a bur- 
lesque of justice to suppose that the House of Representatives could 
demand the conviction of Belknap by denying tne principles upon 
which they demanded the conviction of Johnson. 

But we are not left to the doctrine of this House upon the subject. 
We have the opinions of Senators upon this point. 

Senator Howe, volume 3, page Gd, said : 

I hold, with the elder authorities, with the Ute authorities, with all the author- 
ities, that impeachment Is a process provided, not for the punishment of crime, but 
for the protection of the state. And so holding, I must give Judgment, not as to 
whether the acts proved upon the respondent ore declared by the criminal code to 
be crimes, but whether I Uiink them so prrjudicial to the state as to warrant his 
removal. 

Senator Edmunds, ibid., page 89, said : 

Punishment bv impeachment does not exist under our Constitution. The accused 
cannot thereby be deprived of life, Uberty, or property. He con only be removed 
from the ojiee he fUs, and prevented from holding office, not as a punishment, but 
as a means merely of protection t-n the community against the danger to bo appre- 
hended from having a criminal in office. 



Senator Qarrett Davis, page 156, said : 

First Ifo person but civil officers of the United States are sut^iect to impeach- 
ment. 

Senator Sumner, page 249, said: 

It [impeachment] is not in tho nature of punUhmsnt, but in the nature of protec- 
tion to the Bepuhtie. It is confined to removal from office and disqualification ; but, 
as if aware that this was no punishment, the Constitution further provides ttiat 
this.jud.'ment shall be no impediment to indictment, trial. Judgment, and punish- 
ment "according to law.'* Thus again is the distinction declared between an im- 
Kochment and a proceeding " acconling to law." The first, which is political, be. 
igs to the Senate, whicbls a politicaTbody ; the latter, which is Judioial, belongs 
to the courts, which are judicial bodies. The Senate removes from office ; the courts 
punish. I am not alone in drawing this distinction. It is well known to all who 
nave studied the subject. Barlv in our history it was put forth by the distingnished 
Mr. Bayard, of Delaware, the father of Senators, in the cose of Blount, and it is 
adopted by no less an authority than our highest commentator. Judge Story, who 
was as much disposed as anyboily to amplify the Judicial power. In speaking of 
this text he says that impeachment "is not so much designed to punish the of- 
fender as to seeure the state aoainst gross oMdal misdemeanors ; that it touches 
neither his person nor property, but simply divests him ot his political capacity. 
(Stor}', Commentaries, volume 1, § 803.) All this seems to have been forgotten by 
oeriom apologists on the present trial, who, assuming tbat impeachment was a 
proceeding "aooording to law," have treated the Senate to the technicalities of the 
law, to say nothing ofthe law's delay. 

And again, at page 270, he said : 

This is a trial of impeachment, and not a criminal case in a county court It is 
a proceeding for expnlaion from office on aooount of political oflianses, not a suit at 
law. 

On page 67, volume 2, Mr. Manager Boutwell says: 
The object of this proceeding is not the punishment of the offender, but the 
safety of the state. 

And on page 99 : 

They have brought this respondent to your bar, and here demand his convic- 
tion in the belief, as the result of much investigation, of much deliberation, that 
the interests of this ooon^ are no longer safe in his hands. 

The learned manager evidently considered that removal from office, 
not punishment of tne offender, was the only object of the constitu- 
tional provision for impeachment. 

We have heen unable to find a single case in which impeachment 
has been sustained where the accused was not in office at the time of 
imi>eachment. 

lu the case of Barnard, in New York, he was impeached for, among 
other things^ offenses committed in a former term of the same office. 
But he was m the same office at the time of impeachment. In the 
first volume of the Trial of Barnard, page 151, we find the argiiment 
of Mr. Beach for the defendant, who cites the report of the judiciary 
committee of the house of New York in the case of Philip C. Fuller: 

The house directed the Judiciary committee to inquire and report. 

First Whether a person could be impeached who, at the time of his impeach* 
ments was not the holder of an office under the laws of the State. 

Second. Whether a person could be impeached and deprived of his office for mol- 
conduct, or offenses done or committed 'Under a prior term of the same or any other 

office. 

* * ***** 

Mr. Weeks, from the judiciary committee, reported that— 

The only clause in the Constitution relating to Judgments upon impeachments 
provides that judgments in such cases shall not extend further than the removal 
from office, anu disqualification to hold and enfoy any office of honor, trust, or profit 
under this State ; but the party impeached shall be liable to indictment and pun* 
ishment acconling to law. 

From this and from the theory upon which our Government is based, the com- 
mitte have como to the conclusion : 

First. That no person can be impeached who was not, at the time of the oommis* 
sion of the alleged offense, and at the time of the impeachment, holding some office 
under the laws of this State 

That the person impeached must have been in office at the time of the commission 
of the flJleged offense, and at the time of tho impeachment holding some office un* 
der the laws of this State. 

That the person impeached must have been in office at the time of the commission 
of the alleged offense. Is dear from the theory of our Government, namely : That 
all power is with the people who, if thev saw fit, might elect a man to office guilty 
of every moral turpitude, and no court has the power to thwart this their will, and 
say he shall not hold the office to which they nave elected him. A contrary doc- 
trine would subvert the spirit of our Institutions. 

It is equally clear, from the tenor of the Constltntion, that the person must be 
inofficent tho time of the impeachment. This instrument providesthat twomodes 
of punishment, namely: Removal from office, or removal or dlsquallfloation to hold 
office. In either mode of punishment the person must be in omoo, for removal is 
contemplated in both casss, which cannot be effected unless the person Is In office. 

The courts are the only tribunals that have Jurisdiction over a delinquent, after 
his term of office has expired, to punish him for oflbnses committed in the discharge 
of the duties of his office. 

The committee have further come to the conclusion : 

Secondly. That no person can be imi>eached and deprived of his present term of 
office, for oflbnses alleged to have been committed during a prior term of the same, * 
or any other office. 

Neither by the Constitution nor by our laws is there any period limited in which 
an impeachment may be found. It is but fair, therefore, to Infer that the intention 
was to confine the tune to the term of office during which the offenses werealleged 
to have been committed ; any other conclusion would lead to results which could 
not be sustained, for who can say but that the people knew of this maloonduct, 
these offenses, and elected the indivldnal notwithstanding ; true, an extreme case 
might be put of fraud committed on the last day of the term of an office, to which 
office the individual might be immediately re-elected ; yet who could say this was 
not known to tho people. How is the matter to be settled t The mere statement 
of tho question shows the dilemma in which we would be placed at every election, 
if the tenure of stability of an office depended npon a legal inquiry as to whether 
the people know tho characters of the individuals they had elected to office, uud 
had exercised a proper discretion. 

However muoii it may be desired to have men of hifh integrity and honesty to 
fill our public offices olT trust and honor, yet, by our Constitution and the fuuilo* 
mental principles of our Government, no jmrticular scale of integrity, lionesty, or 
morality is fixed. Ko inquisition as to what character had been can be Iv^ld ; it is 
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enonch that the people hare willed the perBon should hold the office, and the conrta, 
which are bnt the mere creatures of the pnblio, will have no power to interfere. 

The Constitution provides, as wo have seen, that a person cannot be imptashed 
after he is out of ojlcej then, if the same person should be re-elected to the same 
office a year afterward, would this rif;ht of impeachment be revived f In fine, by 
his nMjfectiou, would he incur Buy other liabilities or acquire any other rights than 
those inci<lent to his present term of office f We think a moment's reflection would 
convince each person that it would not. 

Again, conld an officer be deprived of his present office bv impeachment for mal* 
conduct in another and different office, or even the sfune office, twenty years before 
his present term commenced f If not, could he after one year or one moment had 
elapsed f The lime is nothing ; the question is, is he out of office f It matters not 
if the next moment he is inducted in. 

The committee tliink it clear, in every light they have been able to view this 
matter, that the Constitution intended to coiijine impeachments to persons in office^ 
and for offenses committed during the term <^ the oficefor which the person is sought 
to be removed. In pursuance of this conclnsion, the committee recommend to the 
House the adoption of the following resolution : 

Hesolved, That the committee of investigation into the official conduct of Sti^ 
officers, and of persons laUUy but not now Mlding office, be instructed — 

1. That a person whose term of office has expired is not liable to impeachment 
nnder section 1, article 6, of the Constitution. 

iL That a person holding an elective office is not liable to be impeached nnder 
aeotiou 1, article 6, of the C^stitatiou for uiy misconduct before the commencement 
of his term, although such misconduct occurred while he held the same or another 
office under a previons election. 

Wc have been xtnable to find any case in wLich a private citizen 
has been held subject to impeachment for misconduct in an office 
formerly held by him. In the Barnard case, it is true, the court held 
that the accused might be convicted and removed from office on ac- 
count of offenses committed in a former term of the same elective 
office which he was holding at the time of impeachment. 

In the State of Ohio Messrs. Pease^ Huntingdon and Tod held a 
certain act of the Legislature nnconsti tntional and void. At the ses- 
sion of the Legislature 1807-^8 steps were taken to impeach them 
therefor, but the resolution was not acted upon at that session. But 
at the next session steps were taken toward the impeachment of the 
offending judges, and articles of impeachment were reported against 
Pease and Tod, out not against Huntingdon, who, in tne mean time, 
had been elected governor of the State, and, of course, had ceased to 
be a judge of the court. This discrimination is an autuority in favor 
of the proposition that no man can be impeached after he is out of 
office. (Cooley on Constitutional Limitations, page 160, note 3.) 

To all this the managers, as I understand them, have nothing to 
oppose but the ar^meuts in Blount's case, and three words m>m 
Rawle on the Constitution. I shall iefer to both ; I ask the Secretary 
to read from the argument of Mr. Bayard in that case, 2 Congressional 
Ajinals. page 2261. 

The Sijretary read as follows : 

I observe, it is stated in the plea, that William Blonnt was not an officer of the 
Uuit«<l States at the time of the act done charged in the articles of impeaobment. 
This objection is rem oved if eitiier of the groun<is which we have taken be main- 
tainable : First, that impeachment is not confined to officers, but exends to every 
citizen ; second, that a Senator is an officer of the United States. 

It i» also alleged in the plea, that the paity impeached is not now a Senator. It 
is enonph that ho was a Senator at the time the articles were preferred. If the 
impeacnment were regular and maintainable, when prefcn'cd, I apprehend no sub- 
sequent event, grounded on the willful act. or caused by the delinquency of the 
party, can vitiate or obstruct the proceeding. Otherwise the party, by rosiguatiou 
or the commission of some offense which merited and occasioned lus expulsion, 
mi tht secure his impunity. This is against one of the sagest maxims of the law, 
which does not allow a man to derive a benefit from his own wroug. 

Mr. CARPENTER. Please read from the argument of Mr. Dallas, 
page 2278, the passage marked. 
The Secretary read as follows : 

It would bo permitted to him. however, cursorily to remark that the articles of 
impeachment do not charge William Blonnt with any crime or misdemeanor com- 
mittetl in the execution of his office with any act which might nyt have been com- 
mitted by any other citizen as well as a Senator ; that there was room for argu- 
ment whether an officer could be impeached after he was out of office ; not by a 
voluntary resignation to evade prosecution, but by an adversary expulsion. 

Mr. CARPENTER. Now read from Mr. Ingersoll, page 2294. 
The Secretary read as follows : 

It is among the less objections of the cause, that the defendant is now out of 
office, not by resignation. I certainly shall never contend that an officer may first 
commit an offense, and afterwards avoid punishment by resigning his office; but 
the defendant has been expelled. 

Mr. CARPENTER. They also cited Rawle on the Constitution, page 
213, for the benefit of three words only. On page 213 Mr. Rawle says : 

From the reasons already given it is obvious that the only persons liable to im- 
peachment are those who are or hive been in public office. 

Three words, " or have been," is all they claim any comfort from 
• in this passage from Rawle — an instance of the caution of a wiiter, 
in laying down a general proposition, to throw in hero and there 
qualifications which may or may not exist. He does not discuss the 
question at all, or give any reason why men should be imxtcached af- 
ter they are out of office. 

In regard to the argument of Blount's counsel, it may be remarked 
that the question was not involved in that case. Blount had not 
resigned. Neither Mr. Dallas nor Mr. Ingersoll had been i-etained to 
compose an essay upon the subject of impeachment, but simply to take 
care of Bionut in that case. It is the constant habit of counsel, iu argu- 
ing a particular cause, to concede a proposition from the other side 
which does not affect their client. It is much easier to confess a pi op- 
osition and avoid it by showing that the case is not within it, than to 
answer the proposition itself. Judges hold that they are not bound by 
an opinion upon astate of fact-s not before them. An obiter dirtum does 
not bind the court, and a/ortj^ri should not be regarded as the deliber- 



ate opinion of counsel. It was a proposition wholly immaterial in that 
case ; and therefore counsel mi^ht confess and avoid, instead of tak- 
ing time to answer the proposition on its merits. The question of 
jurisdiction depends upon whether the respondent holds or does not 
hold an office, and not whether he got out of it by expiration of his 
term or by resignation. 

The honorable managers rest their side of this cj^uestion upon three 
words in Rawle's Commentaries ; and the admission of two lawyers 
in arguing a cause where the question was wholly immaterial. 

Mr. McDonald. I propose a question to the counsel. 

The PRESIDENT pro tempore, The Secretary will report the in- 
quiry proi)ounded by the Senator from Indiana* 

The Secretary read as follows : 

If the term oi office of the accused should t>erminate or expire pend- 
ing the tiial, would that operate to discontinue or abate the cause f 

Mr. CARPENTER. I think it would. 

Mr. THURMAN. I suppose that some time during the day the Sen- 
ate will take a recess for a few minutes ; and 1 would like to inqnhre 
of the counsel if it would suit his convenience for the Senate now to 
do sot 

Mr. CARPENTER. I should like to go on for a few moments. 

If I am right iu saying that the only purpose of impeachment is to 
remove a man from office, when the man is out of office the object of 
impeachment ceases, and the proceedings must abate. There would 
he no further object to attain by the proceeding. Suppose the man 
conunitted suicide while his trial was prosressiug, would not that 
be good matter of abatement? Suppose he commits official sui- 
cide, by resigning, why should this not have the same effect f I 
have attempted to show that the sole object for which the power of 
impeachment was given is removal from office. 

There is another proposition which I intended to argue in that con- 
nection. The disqualification clause of punishment was evidently 
put in for the purpose of making the power of removal by impeach- 
ment effectual. After providing that the officers of the United States 
might be removed on impeachment, although the President could not 

})ardon the offender convicted and removed, yet if he could re-instate 
lim the next morning he would have substantially the power of par- 
don. To prevent this was the object of the disqualifying clause; 
which Story says is not a necessary part of the judgment. You might 
impose it where you had removed an officer appointed by the Presi- 
dent whom the President could re-instate. You could stop that by fix- 
ing disability upon the officer; and that I take to have been the sole 
purpose of this clause. 

•If I am right in this position, if the man died in the middle of the 
trial, or if he died after finding agahist him, but before judgment had 
been pronounced, the suit would abate. Must this court go on and 
sentence a man after he is dead,— either physically or officially dead t 
It is equally absurd to talk of removing a man from an office which 
he no longer fills, as to talk of removing a man from office after he is 
dead. So far as its effect upon the suit is concerned I see no differ- 
once between the case of his natural death and his official death. The 
suit abates because th^re is no further object to be attained by its 
prosecution. 

Let me remind the Senate that there is not a writer on this subject 
who does not maintain that the power of impeachment was never in- 
tended for punishment. 

This is conclusively shown by the fact that the party, after he is 
impeached, is to be indictedand punished for his crime. Ajid it should 
be remarked that, if impeachment lies against one not in office, he 
must either not be punished at all, which would show the absunlity 
of the proceeding ; or you must inflict the disqualification, which, 
Story says, yon need not inflict on on« removed from office. 

Returning from this digression to the line of my argument, let me 
say that Rawle's Commentaries and the report of the Blount case were 
considered by Judge Story in writing his Commentaries ; and he quotes 
from them both, but evidently disagrees with Rawle's parenthetic sug- 
gestion, and the concessions made oy the counsel of Blount. 

I read from Stoir's Commentaries on the Constitution, $ 789. The 
fonrth section of the second article is quoted as follows : 

The President, Yice-President and all civil officers of the United States, shall be 
removed from office on impeachment for, and oonviction of, treason, bribeiy, or other 
high crimes and misdemeanors. 

Stpry then proceeds : 

From this clause it appears that the remedy by impeachment is strictly confined 
to civil officers of the United States, including the President and Vice-President 
rs materially from t he law and praot ice of Great Britain. In 



that kingdom all the kind's snmocts, whether peers orcoramonets. are impeachable 
in Parliament, thotich it is asserted that commoners canuot now be iniper * ' ' 
capital offenses, but for misdemeanors only. Such kind of misdeeds, however, as 



peculiarly iqjore the commonwealth by the abuse of hich offices of trust are the 
most proper and have been the most usual grounds fur this kind of prosecution in 
Parlisment. There seems a peculiar propriety, in a republican government at least, in 
confining tlie impeaching poioer to persons holding office. 

I will not take the time to read further from this section, bnt it 
proceeds in answer to the suggestion made by Rawle and to the ar- 
gument of Mr. Bayard and the concession made by the counsel for 
Blount to get rid of a point which conceded did not harm their client, 
or atfect his case, and which they would rather concede than to argue. 

Here is what Story says of Rawle, $ 801 : 

A learned commentator seems to have taken it for granted that the liability to 
imjpeachmeut extends to all, who have been, as well as vo all, who are, in puoho 
othco. 
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Section 802 and section 803 bear npon the same x>oint. I will read 
•ection803: 

As ilia declared in one danse of the Conetitation ** that JndjBnnent ineaees of im- 
peaehment shall not extend farther than a removal from office' and dlaoualiflcation 
to hold any office of honor, trnst, or profit under the United States,*' ana in another 
claose that '* the President, Vice-President, and all civil officers of the United States 
•hall he removed from office on impeachment for and con victicm of treason, hribery, 
or other hi^h crimes or misdemeanors," it wau'd sesm to foUow that the Senate, on 
the conviction, were hound in all oases to enter a Judgment of remowU from ojlee, 
thoa^h it has a discretion as to inflicting the pun&hment ot disqualification. 
If, then, there must be a Judgment of removal from office, it vould »eem to fol ow 
that the OontiU^ion eontempfated that the party toa» ttiU in oJUe at th^ time of im- 
veaehment. If he was not, his offense was still liable to be tried and punished in 
the ordinary tribunals of Justice. And it might be argued with some force that it 
wonld be a vain exercise of authority to txy a delinquent for an impeachable ofiense 
when ^emoet important olject for which the remedy was sivon was no longer nec- 
T or atteinable. And although a Judgment of disqualification might still be 



pronounced, the language of the Constitution may create some doubt whether it can 
DO pronounced without being coupled with a removal from office. There is also 
mMch/orct in the remark that an Impeaclunent is a proceeding purely of a political 
satore. It Is not so much designed to punish an offender as to secure the State 
against grota oJIckU miademeajwyrt. 

Mr. CONKLING. Mr. President, I should like to ask a question of 
the counsel. I ask it that I may understand fully his answer made 
to the Senator from Indiana. 

The PRESIDENT pro iemj^ore. The Senator from New York pro- 
pounds a question, wnich will be read. 

The Secretary read as follows : 

Is there no distinction on the point of Jurisdiction to try an impeach- 
ment between the case of a resignation before articles are found and 
the case of resi^ation not till after articles have been found! 

Mr. CARPENTER. That is like the Question considered by Messrs. 
Dallas and lugersoU in their case, and which they conceded, rather 
than stop to answer. It is a question not material in tJiis case, be- 
cause here the resignation preceded the exhibition of the articles. 
Still, to answer the question, I think that even such resignation 
irould ahate the proceedings. 

Mr. EDMUNDS. Mr. President, I move that the Senate sittmg for 
this trial take a recess of twenty minutes. 

The motion was agreed to; and (at two o'clock p. m.) the Senate 
sitting for the trial of the impeachment took a recess for twenty min- 
utes. 

The PRESIDENT pro tempore, at two o'clock and twenty minutes 
p. m., resumed the chair. 

Mr. CARPENTER. Mr. President and Senators, during the recess 
I have reflected upon the questions proposed to me by two of the 
Senators; that hy the Senator from Indiana, which is: 

If the term of office of the accused should terminate or expire pending the trial, 
would that operate to discontinue or abate the cause t 

And the other hy the Senator from New York, [Mr. Conkung :] 

Is there no distinction on the point of Jurisdiction to try an impeachment, be> 
iween the case of a resignation before articles are found, and the case of resigna- 
tion not till after articles have been found t 

When these questions were propounded to me, I had in mind pre- 
cisely the difficulty that I have inherited from the course pursued 
hy Messrs. Dallas and Ingersoll. I was determined that the counsel 
who shall follow me in tbe next impeachment case, should not be 
embarrassed by any inconsiderate aamission of mine. I therefore 
met the questions as I thought, at the moment, they ought to be an- 
swered. 

The question put to me bv the Senator from New York is very 
mecifio, and, in reply, I would say that a distinction exists between 
toe case where a resignation precedes the exhibition of the articles, 
and the case where a restgnati«D comes between the exhibition of the 
articles and final J udsment. And this court might hold that after J ur- 
isdiction had attachedby exhibition of the articles, or even by the formal 
imneachment which precedes exhibition of articles, the jurisdiction 
haa attached, and resignation would not prevent final judgment. 
Speaking, however, for myself, I still incline to the opinion that, if 
the officer, who alone can be impeached, is out of the office before judg- 
ment of removal passes, this would abate a proceeding, which, I have 
endeavored to show, can only be had for the purpose of removal. It 
is said the law will not require a vain thing; from which I infer 
that the highest court in the Republic will not render a vain judg- 
ment. Having thus performed my duty to the next impeachment 
case, I return k> my argument in this case. 

I have read to the court three sections from Story's Commentaries 
on the Constitution, to show that he did not accept the parenthetical 
snggeistion of Mr. Rawle, nor the concessions made by counsel for 
Blount. Candor compels me to read from the Commentary of Judge 
Story: 

Sac. 805. It is not Intended to express any opinion in these commentaries, as to 
which is the true exposition of the Constitution on the points above cited. They 
are brought before tne learned reader, as matters still mb judiee^ the final decision 
of which may be reasonably left to the high tribunal consUtuting the court of im- 
peachment, when the occasion shall arise. 

Every lawyer knows that Jud^e Story was in judicial office while 
be was writing these commentaries; every lawyer knows hia method 
in regard to undecided questions, in all his legal writings. When ho 
came to any important questions, not settled by jndicialdecisions^ he 

fave the arguments pro and oo», and invariably decUued do<];mat]oul 
eclaratious, but it is never difficult to discern the loaning of his own 
mind ; notwithstanding his repeated assertion that he docs not intend 



to express an opinion. And when he says, from a particular provision 
of the Constitution it seems to follow so and so, or that from a provis- 
ion of the Constitution it seems to result so and so, we get the in- 
clination of his mind, althouffh he protests he is not giving an opin- 
ion, which, indeed, might embarrass him if the question should come 
before him judicially. 

Mr. THURMAN. Mr. President, I send to the Chair a question 
which I submit for the counsel to answer at this point of the argu- 
ment. 

The PRESIDENT pro tempore. The Senator from Ohio propounds 
an inquiry, which will be rieA. 

The Chief Clerk read as follows : 

Do or do not the remarks you have read from the debates in the 
constitutional convention relate exclusively or mainly to the ques- 
tion whether the chief executive officer in the Government should be 
unaccountable, as in Great Britain, or should b.e responsible f 

M r. CARPENTER. There were but two principal debates upon this 
subject in the convention. One was upon the question whether the 
power of impeachment should be incorporated in tbe Constitution ; 
and the other was in regard to the question whether the trials of im- 
peachments should he had in the Supreme Court or in the Senate. I 
do not think the precise question proposed by the Senator from Ohio 
was debated in tbe convention at all. The doctrine of kingly im- 
munity, I think, was not debated at all. The principal point in de- 
bate was whether the power of impeachment snould be conferred in 
regard to the President, whose tenure was only for a short term. 

Mr. President, the question now pending before this court is not 
prejudiced by even the opinion of the House. When the report of 
the committee against this respondent was made in the House, tbe 
proceedings which followed were not such as to give any weight to 
the conclusion which was reached. Having referred on a n>rroer 
occasion to the disorder amid which the impeachment of the respond- 
ent in this case was carried, I will now refer to what was said by the 
Speaker of the House upon the subject. 

The Sfbakbb. The Chair is resolved thatthis solemn business shall not proceed 
in such diiffraecfid diaorder, and be therefore appeals respectfully and personally 
to every member upon this floor to aid him in restoring and maintainUig order. 

That was my anthority for saying that these proceedings went on 
in the House under a state of things denominated by the Speaker as 
** disgraceful disorder.'^ If there be an^ appeal from the Speaker of 
the House of Representatives, it certainly is not to the counsel for 
Belknap. We are bound by tlie ruling of the Speaker on that ques- 
tion. 

Let me road the remarks of Mr. Hoar in the House, not so long 
ago as to have been forgotten by him, in a proceeding which he de- 
nominates judicial, a manager, too, on this occasion. 

I thank the honorable manager for the suggestion made the other 
day that, when the proceeding took place, he was acting judicially, 
for that gives the more weight to the opinion he then expressed : 

Mr. Hoar. Tbe division of this hour, the committee being unanimous in one 
opinion, both republicans and democrats, seems to me to imply the opinion on tbe 

fart of the chairman of the committee that it is in some way a political question, 
utterly disclaim and repudiate such an idea. No person can be more desirous to 
punish any public officer found guilty of a crime like this charged upon tbe late 
Secretary of War than the republioan members of the House. I wish simply to call 
attention to one matter. The gentleman from North Carolina [Mr. KouBDis] al- 
luded to the ftMst of the hasty acceptance of this resignation. 

That is, the resignation of Belknap— 

This House solemnly determined in the case of Whittemore that the formal act 
of resignation by the officer terminates the office, and that any American citisen 
can lay down an office held bv him without the consent or acceptance of anybody 
whatever ; it is a mere formal matter. 

It is more than a matter of form to get into office, but according to 
the ruling of the learned judge [Mr. Hoar] it is a mere matter of 
form to get out. A mere resignation accomplishes this result. 

Now, the gentleman from New York [Mr. Bass] savs he has not investigated the 
question whether after the civil office has terminated the officer can be impeached, 
out he thinks that the gentleman from North Carolina, [Mr. Robbuvb,] who said 
he had not looked at the authorities, as I undsntood him, nas Investigated it more 
than any other member of the committee. 

Precisely what Mr. Robbins had read, this opinion of Judge Hoar 
does not state. I proceed now with the opinion : 

Now, Judge Story, after full discussion, lays down the doctrine that it cannot be 
done. 

We certainly shall not hear from the managers that Judge Story 
does not support the position for which we contend. 

Now, Judge Story, after full discussion, lavs down the doctrine that it cannot be 
done. In England any dtisen can be impeached, and therefore the English case of 
Warren Hastings does not apply. In America no man can be impeached but a 
civil officer, ana when he ceases to be a civil officer he ceases to be within the lit- 
eral construction of the Constitution. In America the only judgment rendered is 
removal from office as the principal with the incident of perpetual disqualification 
to hold office, and the Constitution provides that the punishment of the offender 
shall take pUuse as if the impeachment had been bad by trial before a jury and a 
judge. 

The judge (Mr. Hoar) proceeds : 

Now, for these offenses there is provided in the statutes of the United States a 
punishment of flue and imprisonment, and perpetual disqualification to hold office. 
Now, sir, this man being out of office, and if found guiltv it being impossible t4>got 
him back into another, Iprntesttiffainst this hoi haste without even having t ho testi- 
mony printed, and determining the question whether it is expedient that all thu ati- 
thority of this House shall be exercised, when it is very likely that when thi«t evi- 
deufois print4>d i t may be found that t he House may adopt th«» conclusion to whleh th«» 
committee have arrived ; but it seems to me unworthy of this great occasiou, and if 
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I stand alone, I stand hero to say that this distinguished officer should not be im- 
peached in this way under the provions question, without having the evidence in 
print on which he is charged, without giving these gentlemen who are sworn to sup- 
port the Constitution an opportunity to decide upon tlie question on which such a 
Jurist as Jud^ Story has expressed an opinion. 

Bat ftgainst this array of anthorittes, showing that a private citizen 
cannot be impeached, the managers say that Belknap was in office at 
the time of the impeachment. It is not denied that Belknap resigned, 
and his resignation was accepted bv the President, at ten o'clock and 
twenty minutes a. m., March 2, 1876 ; nor is it denied that the first 
proceedings in the Honse in relation to him took place after three p. 
m. of that day. But the managers say that, in legal contemplation, 
he was in office at the time of impeachment, because the law will not 
notice fractions of a day ; and, second, that he resigned to evade im- 
peachment, and therefore was in office for the purpose of impeach- 
ment after his resignation was accepted. 

Fractions of a day I I did not suppose this case would be deter^ 
mined on a question of special pleading, or a fiction of law, until I 
heard the argument of the learned manager [Mr. Lord] yesterday. 
I supposed we could strike through the fog and place our feet upon 
the solid rock of jurisdiction. But the managers propose to hola us 
by a fiction. They maintain that, although the respondent had re- 
signed, and his resignation had been accepted, nevertheless, this 
court must decide that he was in office all day, and until after his 
impeachment on the afternoon of that day, because this court cannot 
distinguish between the forenoon and afternoon of a day. 

Suppose a man is sentenced by a criminal court to be hanged at two 
p. m. of a certain day ; and suppose the President pardonshim at ten 
a. m. of that day. Must he be hanged at two p. m., because the law 
knows no fraction of a day t We have heard of men being hanged 
' on the gallows ; hanged at the yard-arm ; but we never heard of a 
man being handed on the fraction of a day. 

Suppose in time of war the colonel of a regiment is relieved from 
duty, or his resignation accepted at nine o'clock in the morning, and 
at four p. m. of the same aay the regiment is engaged in battle. 
Could the colonel be court-martialed because he was not at the head 
of his regiment at four o'elock t 

But having answered the managers on the substance of their claim 
of JurisdicHon, we shall not yield to their fictions. 

Broom's Legal Maxims, page 122, says : 

It haa indeed been affirmed as a broad general principle that " the truth is always 
to prevail against fiction," and hence, although for some purposes the whole assizes 
are to be considered as one legal day, " the court is bound. If reoulred for the pur- 
pose of doing substantial Justice, to take notice that such legal day consists of sev- 
eral natural days, or even of a friction of a day." Evidence may therefore be ad- 
duced to show that an assignment of his goods by a felon, boiut/iiu made for a good 
consideration, after the commission day of the assizes — 

That is the term- 
was in truth made before the day on which he wa« tried and convicted, and on 
proof of such fact the property wiU be held to have passed by the assignment. 

This matter is very fully discussed, exhaustively so, in 12 Common 
Bench Reports, at page 55, the case of Whitaker vs, Wisbey. Maulo, 
judge, in stating the opinion says : 

Thia case has been argued before us in a very learned and elaborate manner. 
Every authority which could have the remotest possible bearing upon the subject 
has been referred to ; but I must own Uiat I have not throughout entertained the 
slightest doubt The action was in trover, to which there was a plea of not pos- 
sessed. The plaintiff claimed the goods in question undora deed of assignment exe- 
cuted on the ifOth of March. 1851, bv Thomas Whitaker, the phdntiff's brether. It 
appeared that Thomas Whitaker, the assignor, and George whitaker, his father, 
were trie<l and convicted of felony at the last spring assizes for the county of Cam- 
bridge : that the commiSi«ion day of the assizes was the 19th of Mareh ; and that 
the trial and conviction of the prisoners took place on the 33d. The substantial 
defendanta in this action were the corporation of Cambridge, who claimed as 
irrantees of the goods and chattels of felons convict, &o. It was found by the Jury 
that the conveyance under which the plaintiff claimed was executed bona fide and 
for a valuable consideration ; and he had, no doubt, a good title, unless it was taken 
away by the assignor's conviction. 

Then he proceeds to consider the authorities, and affirms the doc- 
trine to be found in the syllabus, which I will read : 

An assisnment of a felon's goods, bona fUU made for a good consideration, after 
the commission-day of the assizes, but before the day upon which he was actually 
tried and convicted, will pass the property. 

The particular point decided is of no consequence, but it contains 
an examination and discussion of all the modem cases on the subject. 
The question came before Judge Story, (2 Story's Reports, 571,) a case 
remarkable for the clear manner in which the question was presented 
to the court. The syllabus of the case is this : 

The doctrine, that, in law, there is no fraction of a day. is a mere legal fiction, and 
is true only in respect to oases where it will promote right and Justice. 

By the Constitution of the United States, every bill takee eflbct as a law, from the 
time when it is approved by the President, and then its effect is prospective and 
not retrospective. 

A petition for the benefit of the bankinpt act was filed In the district court on 
the 3d day of Mnreh. 1(^4.1, about noon ; the act of the 3d of Mareh, 1843. repealing 
the bankrupt act. passed Congress, and was approved by the President, late in the 
evening of the same day. Held, that the court had iurisdiction of the petition at 
the time when it was fifed and acted upon, and that it had full Jurisdiction to enter- 
tain all proceedings thereon, to the close thereof, according to the provisions of the 
bankrupt act. 

I should say here that the repealing act saved all cases and permit- 
ted them to proceed to final termination, which were commenced be- 



fore the repeal of the act. This petition was filed about noon. The 
act was not repealed till late in the evening, and Judge Story held 
that he would take notice of the fraction of a day, and sustained the 
proceeding— the jurisdiction of the court. This decision contains a 
full examination of all the authorities on the question. 

II. I come now to the question of the materiality of the issues of 
fact Joined in this case upon pleadings subsequent to the articles of 
impeachment ; or, to state the question in different terms, if a private 
citizen cannot be impeached for offenses committed in an office pre- 
viously held by him, or during the time he held a public office, can he 
bo amenable to impeachment, provided he resigned the office for the 
purpose of evading Impeachment t 

In general, it may be said that the legal effect of an act which one 
has a right to perform, and does perform, cannot be affected by the 
motive which induced its performance. The respondent was Secre- 
tary of War, and on the 2a day of March, 1876, at 10.20 a. m., he re- 
signed, and the President accepted his resignation. It will be con- 
ceded that from that moment he was out of the office and became a 
private citizen. The consequences which result from his leaving the 
office and becoming a private citizen attach absolutely to the resigna- 
tion and acceptance. Whether he resigned because he was weary of 
the office, dissatisfied with the compensation, or because he no longer 
wished to perform the duties and meet the responsibilities and incur 
the liabilities incident to a public officer, is immaterial as regards the 
effect or consequence of his resignation. If, as I have endeavored to 
show, no one who is a private citizen can be subject to impeachment, 
then the only material question is whether or not Belknap ceased to 
be Secretary of War on the 2d of March, at 10.20 in the forenoon, and 
became a private citizen. If the resignation was only pretended, not 
actual, if what took place between him and the President was a mere 
sham and did not vacate the office of Secretary of War, then of course 
he remained Secretary of War and subject to impeachment ; and if 
this court should sustain jurisdiotion upon the ground that what took 
place did not vacate the office, and on the final trial should acq^uit 
Belknap of these charges, it would follow that Belknap, never havinj; 
ceased to be S^retary of War and being acquitted of the charges, is 
Secretary of War still, and he must be re-instated in the office. This 
is a reductio ad aheurdum. For, proceeding upon the lesignacion as a 
fact, the President has nominated and the Senate confirmed Mr. Taft 
as successor to an office rendered vacant by Belknap's resignation. 

The principle that the consequences of an act legally performed 
attach to its importance, without regard to the motives which in- 
duced it, is settled by the Supreme Court in McDonald r«. Smalley 
and others, 1 Peters, 320. The Constitution and laws give the Fed- 
eral courts jurisdiction over controversies between citizens of differ- 
ent States. McArthur, a citizen of Ohio, claimed title to a piece of 
land in that State which was also claimed by other citizens uf that 
St'ate. Owing to a conflict of decisions between the State courts of 
Obio and the circuit court of the United States for that district, Mc- 
Arthur^s title would have been held void by the State courts and 
valid in the United States court. And McArthur, to evade the juris- 
diction of the State courts, conveyed the land to McDonald, a citizen 
of Alabama, for a stipulated price, and received pai^meut. Suit was 
brought by McDonald in the Federal court for Ohio, and the juris- 
diction of the court was contested, and denied by that court, upon 
the ground that the motive for the conveyance was to give the grantee 
a 8tatM in the Federal court. The case was brought to the Supreme 
Court, where Marshall, C. J., delivered the opinion. He says: 

The single inouiry must be whether the oonreyanoe from HcArthur to McDon- 
aid was real or nctitions. * * * The testimony shows, we think, a sale and con- 
veyance to the plaintiff which was binding on both parties. * * * The motives 
which induced nim [McArthur] to make th9 contract, whether Justiflable or cen- 
surable, can have no influence on its validity. They wore such as had sufficient 
influence with himself, and ho had a right to act upon theuL 

And the court held that jurisdiction attached after the conveyance, 
without regard to the motives which induced the conveyance. This 
principle was repeated in Smith ra. Camochan, 7 Howard, page W8, 

Suppose two citizens of the same State are involved in an impor- 
tant controversy, and one of them, for the purpose of suing the other 
in a Federal court, removes t-o another State, and commences suit in 
the Federal court of the State from which he removed, is it not man- 
ifest that the only question which could affect the jurisdiction would 
be whether his removal was real or only colorable t If he had in fact 
become a citizen of the other State, his right to sue in the Federal 
court could not be questioned. If, on the^ontrary, he had only pre- 
tended to remove, and had not actually removed, then he would remain 
a citizen of the former State, and be incapable of invoking Federal 
jurisdiction. Many years ago one of the nonorable managers, [Mr. 
Lynde,] then a patriarch, and myself, a neophyte in the profession, in 
our own State, were retained for a client in a controversy with a rail- 
road company o€ that State. Under professional advice, the sound- 
ness of which, I believe, never was questioned, he removed to Illinois, 
and commenced and successfully prosecuted his suit in the Federal 
court for Wisconsin. His removal was actual, and nobody denied the 
consequence of his citizenship in Illinois, although everybody knew 
that he had acquired that citizenship in order to enjoy the benefit 
which it conferred upon him to sue in the Federal court for Wisconsin. 

So in this case, Belknap having actually resigned, and his resig- 
nation having been accepted, so as to vacate the office, as matter 
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of fact ; having laid aside his official character, and resumed that of 
a private citizen, is entitled to enpoy all the rights, privileges, and 
immunities pertaining to private citizenship ; not the least of Tvhich, 
I reckon, is exemption from the criminal jurisdiction of this court. 
And heuc^ it follows that the issnes of fact joined in this cause, as to 
-whether or not he resigned, and resumed the character of a private 
citizen for the purpose of enjoying the immunity belonging to it, are 
immaterial to the proper determination of this cause. 

HI. Can the House of Representatives support the jurisdiction of 
this court by new matter alleged in its pleadings subsequent to the 
articles of impeachment t 

This coort can only acquire Jurisdiction, in a proceeding of im- 
peachment, by articles presented by the House, showing a case of 
impeachable criminality; that is, a case where the act complained of 
is impeachable, and the actor subject to impeachment. In other 
words, the articles must be such as to require no aid from subsequent 
pleadings. In this case the articles describe the respondent as " late 
Secretary of War." Within the strictness of allegation required by 
common law criminal courts such descriptio persons would not be 
eqnivalent to an allegation that he was no longer in that office. 
Therefore, and to meet the view sometimes entertained that a citizen 
holding one office may be impeached for misconduct in another, we 
interpMed the plea to the jurisdiction, stating affirmatively that, at 
the time of impeachment, the respondent was not any officer of the 
United States. He was impeached at the bar of the Senate — if formal 
announcement that articles would be presented against him is an im- 
peachment — on the 2d day of March, A. D. 1876. Some of the articles 
charge that he continued to be Secretary of War to or until (I forget 
which) the 2d day of March. This excludes the 2d day of March 
from his holding office ; therefore, if we are right in contending that 
only a person holding office can be impeached, the articles tail to 
show a case within jurisdiction. 

And I think it would have been safe for us to demur to the arti- 
cles. But not wishing to take risks upon a technical construction, we 
thought it safer to plead affirmatively the fact that the respondent 
was not holding any office at the time of impeachment. Undoubt- 
edly, to any plea of tl^e respondent in confession and avoidance of 
the articles, the prosecution might have replind in confession and 
avoidance ; but not so to a plea which, in substance, is a denial of . 
any fact which should have been stated in the articles, to show juris- 
diction. If the articles themselves are deficient in not stating any 
fact necessary to entire jurisdiction, jurisdiction of the offense and 
the offender, then this court never acquired jurisdiction. 

It results from the fact that this court has only a special jurisdic- 
tion, that the first pleading must show a case within the Jurisdiction. 
This was held with regara to jurisdiction of circuit courts of the 
United States in Brown t>«. Keene, 8 Peters, 112 ; Jackson r«. Ashton, 
8 Peters, 148; Hodgson vs. Bowerbank, 5 Cranch, 303; Moseman r». 
Higginson, 4 Dallas, 12 ; and Jackson V9, Twentyman, 2 Peters, 13G. 

The honorable manager [Mr. Lord] yesterday referred us to two 
cases,— 2 Chitty's Repori«, 367, and 2 Maulo & Selwyn, 75. These 
-were actios of quo icarrantOj that is, civil suits to try the title to an 
office, to ^ followed by a Judgment for damages and costs. The 
court held, what everybody would concede, that resignation did not 
preclude final judgment. 

One Senator at least. Senator Howe, will remember a somewhat re- 
markable case of this kind in our own State, where he happened to 
he on the winning, and myself on the losing, side. I refer to the case 
State on the relation of Bashford vs. Barstow. In this case, after the 
court had declared its jurisdiction, the attorney-general came into 
court, and filed a discontinuance. 

But the court held that the case was really a civil cause, in favor of 
the relator, against Barstow, who was in possession of the office ; that 
the State had no interest in the question, and was only a formal party. 

The learned manager also asserted that in a criminal cause there 
conld be no such thing as a replication and rejoinder. If ho will take 
the trouble to examine Wentworth's Pleadings he will find that he is 
in error ; and if he wHl examine Archbold's Criminal Pleadings, he 
will find the very forms from which we have drawn our pleiidings 
Bubsequent to the plea in abatement. 

Senators, I have performed my duty in the argument of this Ques- 
tion ; and have but to thank you for the patient attention you have 
given me. I consider this the most important question ever submitted 
to a court in the United States. If we would avoid the convulsions 
which disturb and disgrace South American republics, this jurisdic- 
tion must be denied. 

If, in the revolutions which occur in politics, an administration is 
not only to be driven from power, but subjected to impeachment; if 
political overthrow is to be followed by criminal convictions and 
political disfranchisement, at the hands of an incoming administra- 
tion, which is to take it« course in office, and in turn to be subjected 
to like disgrace and condemnation, it will not bo long until impeach- 
ments, instead of being the nation^s great effort to punish enormous 
offeuders in the interests of the people, will be degraded, and only 
perform the office of the guillotine upon displaced statesmen. 

The PRESIDENT pro tempore. The managers will proceed. Sen- 
ators will please give their attention. 

Mr. Manager KNOTT. If the court please, Mr. President, in a gov- 
ernment instituted by a fi-ee people for the preservation of their own 



liberties, the protection of their own interests, and the promotion of 
their own prosperity, it is certainly a matter of paramount conse- 
quence that the amplest possible provision should be made for secur- 
ing the purity and efficiency of its administration, not only by the 
prompt removal of those who may be guilty of criminal misconduct 
in office, but if necessary by signalizing their infamy, as Mr.. Hamil- 
ton felicitously expresses it in one of his essays in the Federalist, 
*' by a perpetual ostracism from the esteem, and confidence, and hon- 
ors, and the emoluments of their country.'' 

So far as the executive and judicial departments of our own (Gov- 
ernment are concerned, it is evident that the framers of our Feder^ 
Constitution intended to accomplish this important end through the 
various provisions relating to tne subject of impeachment contained 
in that mstrnment ; and the I'eal question now under consideration 
is whether they failed to accomplish that object or not ; whether the 
means devised by them for that purpose are sufficient to enable the 
people of this country, acting through their regulariy constituted 
authorities, to preserve the purity and maintain the integrity of their 
own Government, or whether those means are so ill-adapted to the 
great end designed, so ntterly and ridiculously inadequate in fact, 
that any official criminal, no matter how flagitious his conduct may 
be, can literallj^ set them at defiance. In a word, whether you exer- 
cise the functions devolved upon you to-day as the highest court 
known to our Government by virtue of a constitutional power, or 
merely at the will and pleasure of the accused. For, sir, these are 
the elements of the proposition now seriously introduced and gravely 
insisted upon hero, that a party may be guilty of any criminal mis- 
conduct in office and evade the penalty prescribed for his crimes by 
the simple act of resignation. 

The mere statement of such a proposition is sufficient to indicate 
the gravity of its nature, and perhaps it is not too much to say that 
one of greater importance or of profounder interest could not be pre- 
sented for the consideration of this exalted tribunal. However dis- 
reputable the offenses may be which are charged against the defend- 
ant, however much he may deserve the execration of his fellow-men 
if those accusations are proven to be true, the mere question of his 
guilt or innocence sinks into insignificance when compared with the 
one under immediate discussion, not only because the latter calls in 
question one of the most important prerogatives of the House of Rep- 
resentatives as well as one of the highest powers of the Senate ; not 
merely because it denies the power of the people to protect and main- 
tain the purity and the integrity of their Government in the amplest 
manner prescribed in their Constitution, but because it has now for 
the first time to be authoritatively determined, and because that de- 
termination, whatever it may be, will stand as a precedent through 
all coming time, or at least until the nature and character of our in- 
stitutions shall have been completely transformed. 

It is true, sir, that a somewhat similar question was raised in the 
very first impeachment which occurred after the adoption of our Fed- 
eral Constitution, the case to which such frequent allusion has been 
made since the institution of the present proceedings. I allude of 
course, as the Senate well understand, to the case of Blount, who was 
impeached in 1798 for conduct inconsistent with his station and 
duties as a Senator of the United States ; but in that case the point 
was but feebly insisted upon, and never decided by the Senate at ail ; 
the whole case having turned, as this cotirt well understands, upon 
the point that a Senator of the United States was not, in the contem- 
plation of the Constitution, amenable to the process of impeachment 
under any circumstances whatever. I may add, however, that even 
the decision of that point has not been accepted by some of the ablest 
commentators upon the Constitution as sufficient authority to establish 
a principle ; not only l)ecanse it was the decision of a divided court, 
14 to 11, but because the arguments by which it was sought to be 
sustained, so far as they have been preserved, appear to be, to say 
the least of them, more technical and specious than sound. But so 
far as the question at bar is concerned, the Blount case cuts no figure 
as authority at all for the reason I have stated, that it was not adju- 
dicated by the court at all. The only adjudication from which any- 
thing resembling a legitimate analogy to the point under discussion 
may be drawn, is the case to which frequent allusion has also been 
made by both the learned counsel for the respondent, that of Judge 
Barnard, of New York; and their remarks and my own upon that 
case may serve as illustration of how very widely lawyers upon the 
opposite sides of the same case may differ in their views in regard to 
authorities adduced. 

If the court will pardon me, I will call attention as briefly as I can 
to the point in that case which bears some analogy to the question 
now under consideration. Barnard was impeached as a judge of the 
supreme court of the State of New York during his second term of 
ser\''ice in that office. In eleven out of the thirty-eight articles of im- 
peachment preferred against him he was accused of malconduct com- 
mitted during his former term, which, as a matter of course, had 
expired before the articles of Impeachment were preferred. To these 
eleven articles he interposed a plea to the jurisdiction of thecourt upon 
precisely the grouud taken by the counsel for the respondent in this 
cause, that the tenure of office during which those offenses were com- 
mitted having expired his amenability to impeachment for those of- 
fenses expired with it. That was the point made, that the very mo- 
ment his term of office expired by lapse of time that very moment the 
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Jurisdiction of the assembly to prefer artiolos of impeachment against 
him and of the high court of impeachment of New York to try him 
was i^one. And it should be borne in mind tljat upon the trial of tho 
issue raised upon that plea-matter of Phil. C. Fuller, which has been 
dwelt upon with considerable unction by both the learned counsel on 
the other side,was brought fully into review and dcUberatcly repudi- 
ated anA overruled by the highest court of the very State in which it 
occurred, and in the lower house of the Legislature the resolutions that 
have been insisted upon here as authority up(»n the point under con- 
sideration were offered. A Senator very pertinently inquired upon 
yesterday whether the resolations reported in the case of Fuller and 
which had been referred to by the learned counsel had been adopted 
by the house in which they were offered. The learned counsel was 
unable to give the Senator the desired information, and so am I, be- 
caaso I have not considered the question of sufhcieut imi>ortance to 
investigate it, simply for the reason that, whether adopted or not, 
tlie doctrine they announced was distinctly and deliberately repudi- 
ated and overruled by the only court in which thoy were ever cited 
as authority before this, and that, too, by the highest court in the 
State in which the transaction took place, and upon an issue almost 
precisely similar to the one at bar. 

The plea to the jurisdiction in that case as to the eleven articles I 
have referred to was, after elaborate argument, overruled by a vote 
of 23 to 9; nineteen senators and four judges of the court of api>eals 
holding that a party colild be impeached notwithstanding the expira- 
ti<m of the term of office in which he committetl the offense, against 
the votes of six senators and three judges who held that he was not 
so impeachable. 

There, sir, is the whole of the Barnard case, so far as there is any- 
thing in it applicable to the question under discussion. I will add, 
h«)wever, that tho most cogent reason urged by counsel in support of 
the plea to the jurisdiction in that case, as it seems to me, was that 
the office held by the accused was an elective office ; that the people 
themselves had it dii-ectly in their own power to preserve its purity 
by refusing to re-elect a man who had abused their confidence and 
betrayed his trust by the peqjetration of official crimes j that they had 
condoned his offenses, if he were in fact really guilty, and that the 
court of impeachment had no authority consistently with the theory 
of government in that State to countervail the will of the majority 
by removing a man from office for offenses alleged to have t-aken 
place before his election and of which the electors were supposed to 
bo awaro when they elected him. 

If, therefore, the decision in that case is entitled to any considera- 
tion what-ever as authority here, it derives additional weight from the 
fact that, in that instance, the people had the power to protect them- 
selves at the ballot-box J notwithstanding which, the court intervened, 
and, in order to maintain the purity of an office intended for tho pro- 
tection of their interests, convicted and removed an officer therefrom, 
on account of crimes committed before his election, and which, so far 
as tiieir votes could do it, had been by them condoned ; whereas in 
the case at bar the only security the people can have is in the con- 
vict ion and disqualification of the accused, if he should be proved to 
be guilty of the crimes alleged against him. 

I apprehend, however, that the question now under consideration 
will be settled upon its own peculiar grounds; that it will be deter- 
mined not by what the framers of the Constitution did not do in con- 
vention, but by what they did ; not by what they omitted to express 
upon the face of the instrument framed by them, but by what they 
there declared should be the fundamental law of the land. In a 
word, that it will be determined upon a fair and reasonable construc- 
tion of the various provisions of the Constitution relating to the sub- 
ject of impeachment, considered as component parts of a plan of 
government instituted by the people themselves for the promotion of 
the* general good ; that the object and purpose for which those pro- 
visions were enacted will be kept constantly and distinctly in view ; 
and that the language in which they are expressed will receive at 
your hands such a construction as will promote, and not defeat, those 
objects and purposes ; that no theory which may be predicated upon 
any isolated provision will be permitted to conntervaii the general in- 
tent of the whole. 

These views, which I think are fairly deduclble from leading de- 
cisions in the Supreme Court of the United States, are expressed far 
more succinctly, far more elegantly, and far more forcibly than I have 
the capacity to express in section 419 of Mr. Story's Commentaries 
upon the Constitution, to which I beg leave to call attention. After 
having reviewed a number o£» leading cases upon constitutional con- 
Htrnotion, he says : 

$ 419, (4.) From the foregoing oonsideratioDS we dedaoe the oonolusloii that, as a 
frame or fundamental law of government, the Constitntiou of the United States 
18 to receive a reasonable interpretation of its language and its power. Iceoping in 
view tho objects and purposes for which tiiose powers were conferred. By a rea* 
sonable interpretation, we mean that, in case the words are susceptible of two dif* 
ferent senses— the one strict, the othe^ more enlarged—that should be adopted 
which is roost consonant with the apparent objects and intent of the Constitation ; 
that which will give efficacy and force, as a government, rather than that which 
will impair its operations and reduce it to a state of imbecility. Of course we do 
not mean that the words for this purpose are to be strained beyond their common 
and natural sense ; but, keeping within that limit, the exposition is to have a fair 
and Just latitude, so as on the one hand to avoid obvious mischief and on. the other 
hand to promote the public good. 

I will not consume the time of Senators or abuse their patience by 
an attempt at an idle and onneceesary display of irrelevant learning, 



but with these principles in view will simply ask the indulgence of 
the Senate while I read the various provisions of the Constitution 
relative to this subject, in the order in which they should be collated 
if they are to be considered as a systematic whole ; and in my com- 
ments upon them I do not wish to be understood that the House of 
Representatives, which I in part represent here, and very imperfectly 
at that, shall be held responsible for or in any manner bound by any- 
thing I shall say. It may be true, as argued by the learned counsel, 
that Mr. Lawrknce constituted the soul and essence of the Fortieth 
Congress, and because he saw proper of his own volition and for his 
own amusement or improvement to supply the honorable managers 
of the impeachment of President Johnson with a vast array of au- 
thorities, whether relevant or irrelevant, that therefore not only the 
Fortieth Congress but all subsequent Congresses are bound to admit 
everything contained in his collation of adjudged cases as law. I 
will not dispute that proposition with the learned counsel. I only 
desire to say that so far as I am concerned I do not wish to be under- 
stood as being the House of Representatives myself or as having it 
in my power or as even wishing to estop them from asserting any 
views they may see proper in opposition to my own opinions either 
now or hereafter. 

The first provision on this subject which locates the power of in- 
stituting the proceedings by impeachments is the fifth clause of the sec- 
ond section of the first article, and is as follows : 

The House of Bepresentatives * * * shall have the sole power of impeach- 
ment. 

The second, which designates the tribunal in which the trial shall 
bo had and prescribes certain general regulations with regard to the 
procedure, is found in the sixth clause of the third section of the same 
article, and is as follows : 

The Senate shall have the sole power to try all impeachments. When sitting f<nr 
that purpose they shall be on oath or affirmation. When the President of the United 
States is tried the Chief Justice shall preside; and no person stiall be convicted 
without the concurrence of twO'thirds of the members present. 

These are the jurisdictional clauses. The fourt.h section of the sec- 
ond article prescribes peremptorily what judgment shall be given upon 
impeachment and conviction in certain particular cases, t2»king away 
from the court all discretion in that regard whatever, in the follow- 
ing terms : 

The President, Vice-President, and all civil officers of the United States, shall be 
removed from office on impeachment for, and conviction of, treason, bribery, or 
other high crimes and misdemeanors. 

The seventh clause of the third section of the second article, which 
was evidently intended to limit the extent of the judgment and de- 
fine the boundary beyond which the court, in no instance, is author- 
ized to go, is as follows : 

Judgment in cases of impeachment shall not extend further tibum to removal from 
office and disqualification to hold and ei^ioy any office of honor, trust, or profit un- 
der the United Stat«:s ; but the party convicted shall nevertheless be liable and sub- 
Joct to indictment, trial, judgment, and punishment, according to law. 

While, to conclude the whole, the last sentence of the first clause 
of the second article places the restoration of the part^onvicted 
forever beyond the reach of executive clemency by providing that 
the President — 

Shall have power to grant reprieves and pardons for offenses against the United 
Staixa, except in eawt V itnpMchmgiU, 

I have now read everything contained in the Constitution in any 
manner relating to the subject ; and if any respect is to be paid to 
the language employed, as is required by the first and most obvious 
of all the rules of legal interpretation, it will be observed that there 
is not a solitary syllable in any of the provisions to which I have 
called attention which either expressly or by any necessary implica- 
tion limits the power of the House of Representatives to prefer or 
of the Senate to try articles of impeachment to the time during 
which the party accused shall remain in office, or to any other time 
whatever. We may concede, if we see proper, that a person can be 
impeached for no offense unless it be committed while in office. We 
may even go further ; we may admit that the offense must be nnder 
color of the office or in some manner connected with the discharge of 
official duty ; but the very moment the impeachable offense is com- 
mitted, whatever that olfense may be, the guilty party becomes liable 
to impeachment, and there is not a word in any clause of the Consti- 
tution which upon any reasonable construction can be said to relieve 
him from that liability upon the simple termination of his official 
service, whether it be by resignation or otherwise. The very moment 
the offense is committed, the power of the House to impeach attaches ; 
that very instant it becomes complete ; and unless there is some posi- 
tive provision of law taking that power away or limiting its exercise 
to some particular time or b^ some particular circumstance, it seems 
to me that it must necessarily contmue in full until it is exhausted 
upon the trial and acquittal or conviction of the accused whether ho 
remain in office or not. 

Learned counsel for the defendant, however, have affected to dis- 
cover some such limitation in the fourth section of the second article, 
which provides that "the President, Vice-President and all civil offi- 
cers of the United States, shall be removed from office upon impeach- 
ment for, and conviction of, treason, bribery, and other high crimes 
and misdemeanors ;" and in the other provision which prescribes that 
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jndgments in oases of impeachment shall not extend further than to 
remoYal from office and disc^ualification to hold any office of honor, 
trust, or prodt nnder the United States ; and they have invoked the 
authority of Mr. Justice Btory in aid of that theory, quoting section 
803: 

Sec. 803. An it is declared in one olaniie Cf the Constitntion that " Jodf^nent, in 
eases of impeachment, shall not extend fnrther than a removal from office and dis- 
qutdifieation to bold any office of honor, tmst, or profit under the United States; " 
and in another clause, that "the President, Yico-Fresidout, and all civil officers of 
the United Statics, sball be removed from office on impeachment for, and conviction 
of, treason, bribery, or other hifsh crimes or misdomeancH^" it would seem to follow 
that the Henate, on the conviction, were bound in idl cases to enter a Jndnnent of 
removal from office, though it has a discretion as to inflicting the puniahment uf 
diaqnaliflcation. 

But why, may I he permitted to ask, should it follow, or even seem 
to follow, from the premises laid down hy the learned commentator, 
that the Senate are bound in all cases to enter a jnd^i^ent of removal 
from office t I grant that, if at the time of conviction the party con- 
victed is in office, all discretion is taken from the Senate ; by the 
fourth section of the second article they are then bound to remove 
him. But there is not a syllable in either one of these provisions 
^which, either expressly or by any necessary or reasonable implication, 
tidces away from the Senate the power to disqualify, although the 
power to remove may have been taken away by the resignation oi the 
party accused. 

For centuries and down to a time within the memory of many Sen- 
ators present, the sixth year of the reign of George lY, I believe, cer- 
tain classes of persons in £ngland were allowed, upon being convicted 
of particular felonies, to plead the benefit of clergy, and, in case their 
prayer were allowed, instead of being hanged, as they otherwise would 
naveheen, the judgment prescribed by the statute was that they should 
be burned upon the brawn of the thumb of the left hand. Now, i f you 
^oald fully appreciate the logic of the text ; if you would realize to 
its utmost extent the force of the position that you cannot disqualify 
because you cannot remove, that you cannot render a portion of the 
judgment because you cannot the whole, you have simi>ly got to im- 
agine the Lord Chief-Justice of the court of King's Bench, wrapped 
in the amplitude of his mai^isterial gown, solemnly announcing to a 
trembling culprft whose left hand had been amputated that he must 
go hang because it was a physical impossibility for the sheriff to ap- 
ply the branding-iron to the precise spot prescribed by law ! The 
commentator continues : 

Tf, then, there must be a Judgment of removal from office. It would seem to follow 
that the Constitntion contemplated that the party was still in office at the time of 
impeachment. If he was not^ his offense was sUU liable to be tried and punished 
in the ordinary tribunals of Justice. 

Certainly it would seem to follow, if the party was in office, that 
the Constitution contemplated that be should be removed upon con- 
viction, for that is precisely what the Constitntion prescribes. It is 
e\'ident that this learned writer has simply transposed the terms of 
the proposition. Had he said, *' if then the party was still in office at 
the time of impeachment, it would seem to follow that there must be 
a Judgment of removal from office,'' he would have said precisely what 
the Constitution says; only that and nothing more; and he would 
have conveyed precisely the idea intended to be conveyed by the 
framers of the Constitution in employing that language. He proceeds : 

And it might be argued with some force that it would be a vain exercise of au- 
thority to try a dolinquent for an impeachable offense when the most important 
object for which the remedy was given was no longer necessary or attainable. 

Certainly, it might be argued with some force, if it were true that 
the only object, as argued by learned counsel on the other side, or 
even the most important object of an impeachment, was simply the 
removal of the official criminal from office. But such. I apprehend, 
is not by any means the only or the most important object to be at- 
tained by this mode of procedure, as we shall presently see. 

And althonrii a Judgment of disqualification might stUl be pronounced, the Ian- 
gna^ of the Constitntion may create some doubt whether it can be pronounced 
without being coupled with a removal from office. 

Of course not. If yon pronounce a judgment of disqualification ab- 
solute, that ipso facto removes the delinquent from office ; there can 
be no donbt about tliat. 

There Is also much force in the remark that an impeachment is a proceeding 
purely of a political nature. It is not so much designed to punish an offender, as 
io secure the state against gross official misdemeanors. It touches neither his per- 
son nor his property, but simply divests him of his political capacity. 

This closing sentence suggests directly what it seems to me is the 
pivotal idea on which the question nnder discussion must turn, and 
that is. what is the real object and purpose of impoaclmieutt 

Mr. President, I dislike exceedingly to ask the favor at the hands 
of the Senate, but I am really suftoring such physical pain that it 
would bo a great accommodation to me if the court would adjourn. 

Ml*. EDMUNDS. I move that the Senate sitting for this trial ad- 
journ ; and that by the rules will be until twelve o'clock to-morrow, 
rather than half past twelve o*clock. This will save half an hour. 

The PRESIDENT pro tempore. The question is on the motion of 
the Senator from Vermont. 

The motion was agreed to ; and the.Senate sitting for the trial of 
the impeachment a^oomed. 



Satubday, May 6, 1876. 

The PRESIDENT pro tempore having announced that the time had 
arrived for the consideration of the articles of impeachment against 
William W.Belknap, 

The usual proclamation was made by the Sergeant-at-arms. 

The managers on the part of the House of Representatives appeared 
in the seats provided fur them. 

The respondent appeared with his counsel, Mr. Blair and Mr. Black. 

The PRESIDENT pro tempore. The Secretary will give the usual 
notice to the House of Representatives. 

The Secretary read the journal of the proceedings of the Senate sit- 
ting yesterday for the trial of the impeachment of William W.Belknap. 

Mr. TIIURMAN. I move a call of the Senate. 

The PRESIDENT pro tempore. The Senator from Ohio moves a call 
of the Senate. Is there objection f The Chair hears none, and the 
roll-call will nroceed. 

The Chief Clerk called the roll, and forty-two Senators answered to 
their names. 

The PRESIDENT pro tempore. There is a quorum present. The 
Senate is now rea<ly to hear the maniigers. 

Mr. CONKLING. Mr. President, I have in my hand two questions, 
which I wish to ask, and I will send them up now as there is less 
likelihood of there beiug an interruption to the managers at this time 
than after they have proceeded with the argument. 

The Secretary read as follows : 

1. If two persons guilty of crime in office cease to he officers at the 
same time, one by removal and the other by resignation, is one rather 
than the other subject to impeachment afterwa^f If a distinction 
between the two cases exists, please state it. 

2. Is a private citizen liable to impeachment nnder the Constitu- 
tion of the United States f 

If his having previously held an office distinguishes him in this 
res|)ect from other citizens, please trace the distinction to the clause 
of the Constitution, or to the principle in which it is found. 

Mr. MITCHELL. I should like to submit an inquiry at this time, 
80 as not to interrupt the managers after they proceed. 

The Secretary read the question of Mr. Mitcukll, as follows : 

The Constitution provides that when the President of the United 
States is trietl on impeachment, the Chief Justice shall preside. Sup- 
pose a late Pn^sident were impeached for high crimes and misdemean- 
ors committed while President, and presented at the bar of the Senate 
for trial, who would preside, the Chief Justice or the President of the' 
Senate f 

The PRESIDENT pro tempore. The Senate is now ready to hear 
the managers. ^ 

Mr. Manager KNOTT. Mr. President 

The PRESIDENT pro tempore. Senators will please give their at- 
tention. 

Mr. Manager KNOTT. When the Senate did me the very great 
kindness to a<ljourn yesterday evening, I was suffering intensely from 
a very painful affection of the eyes, with which I have been afflicted 
for some time. I am sorry to say that I find myself in no better con- 
d it ion this morning. By an arran^ment between my colleagues and 
the counsel who is to conclude this argument, I ask the privilege of 
the Senate to conclude muemarks on Monday, inasmuch as the ar- 
gument will not be closea before that time, and that in the mean 
time my colleagues who desire to be heard may proceed. If there is 
no objection to that arrangement, I hope it will be made, as it would 
be a matter of considerable inconvenience for me to go on at this 
time. 

The PRESIDENT pro tempore. The Chair hears np objection to 
that arrangement. 

Mr. Manai^er JENKS. Mr. President and Senators, with reference 
to the questions which have been submitted by the lionorable Sena- 
tors, I will say that if in the course of the discussion of the subject, 
as we shall enter upon it and conclude it, they are not answered, we 
shall then take them into consideration. They will be considered in 
the course of the argument before the managers shall have closed the 
discussion. At present I conceive to a great extent they will be dis- 
cussed in what 1 shall present in the btSy of my argument. 

The resolution on which this discussion is progressing is the fol- 
lowing : 

That the Senate proceed first to hear and determine the question whether W. W. 
Belknap, the respondent, is amenable to trial by impeachment for acts done as Sec- 
retary of War. notwithstanding his resignation of said office: and that the man- 
agers and counsel in snchnrgnmont discuss the question whether the issues of fact 
are material, and whether the matters in support of the Jurisdiction alleged by the 
llouse of Representatives in the pleadings subsequent to the articles of^impeach< 
ment can be thus alleged if the same are not averred in said articles. 

There are two main propositions involved in this resolution ; first, 
whether the Senate, notwithstanding the resignati(m of the defend- 
ant, can t<ake jurisdiction of this cfkuse ; and, second, whether the facts 
surrounding nis resignation are pertinent to be considered with ref- 
erence to the effect of that resignation. As a general answer to this, 
we would say that any and every case should always be adjudged 
upon its own standing, because yon can seldom, if ever, find two cases 
that are strictly analogous. You cannot determine the effect of this 
resignation without inquiring concerning all the facts and circum- 
stances surrounding it. As was stated by the learned counsel for the 
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defendant yesterday, the fact %rhether it was colorable or not micbt 
he a pertinent question. The fact whether it was bona fide intended 
that it should be really an existing resignation or whether it was only 
a temporary resort to evade this proceeding, might be a material ques- 
tion. Whether it is charged that that is so or not does not affect the 
relevancy of the consideration of all the facts attending it ; lAit you 
must judge every case upon its own merits, and whatever facts are 
essential to arrive at a correct conclusion in that case should be taken 
into consideration. 

Of the second portion of this proposition, which is concerning the 
collateral facts, I shall say but little, if anything, more than this : 
It has been considered by the chairman of the managers ; he has ad- 
vanced three or four propositions in support of the view that it is 
material to consider all the surrounding facts. One of those proposi- 
tions is, that in law there is no fraction of a day. He has cited au- 
thorities to establish that ; that was the general rule, that in law 
there is no fraction of a day. This being the general rule, an excep- 
tion was introduced by the* honorable counsel for the defendant, that 
is, that if it be necessary to subserve the purposes of justice, a court 
will consider the fractions of a day. Then the matter stands thus : 
As a rule, courts will not recognize the fractions of a d^y ; but as an 
exception, if it be necessary to subserve the purposes of justice, they 
will recognize the fractions of a day. Hence, when the counsel cited 
those authorities to show that they would consider it as an exception, 
it was essential to show that it was necessary to subserve the pur- 
poses of justice to bring his case within the exception. He left off 
just where the real contest began : is it necessary to subserve the pur- 
poses of justice that this court should recognize the fractions of a day t 
It seems to me that there is no necessity in subserving the purposes of 
justice, that this court should recognize any fraction of a day. Put 
the question in this form : How can it subserve the interests of jus- 
tice, when a defendant is charged with having surreptitiously filched 
from the pockets of from eight hundred to a thousand men from ten 
to twenty-tive cents every day for five years, that that defendant shall 
plead this as an excuse that the ends of justice arc subserved by rec- 
ognizing the fractious of a day t If he had discussed this, and shown 
that this defendant would have been wronged did you not consider 
it. he would then have brought his case within the exception ; but, 
having failed to do that, he leaves it as my colleague, the chairman, left 
it; that is, that the general rule, if the defeu(iant have not brought 
himself within the exception^ still exists, and the court will not rec- 
ognize the fractions of a day. 

With reference to the question of relation, that was not considered 
at all by the counsel for the defendant, and we shall leave it as our 
chairman has loft it, with you, and enter upon what to us seems to be 
the main and material question in this cause, and one in which with 
all deference we feel satisfied that the constitutional law sustains 
our position. That is, has the Senate sitting as a court of impeach- 
ment jurisdiction over a defendant who by his resignation after the 
crime committed claims to bo placed beyond its jurisdictional powerf 
Jurisdiction is limited in one or more of three ways. It is limited 
territorially, or as to place ; it is limited as to subject-matter ; or it is 
limited as to person. Territorially, jurisdiction may be waived or 
may be conferred. As to subject-matter or as to person, it is .never 
too' late to plead it, and it can neither be waived nor conferred at the 
will of the parties. Then we will consideqghis in these three aspects. 

Territorially, the Benate of the United States has jurisdiction co-ex- 
tensive with the earth. Whether the offense be committed in Wash- 
ington, London, Bome^ or Pekin does not affect the right to judge 
the offender. 

As to the character of the offense, it takes cognizance rightfully of 
all impeachable offenses. As the plea in this case does not deny the 
offense chared in the articles to be impeachable, it is unnecessary to 
discuss what constitutes an impeachable offense, except so far as the 
question may incidentally arise in determining the persons who are 
criminally answerable before this tribunal. 

In further illustration of this, we would here state that it does be- 
come material to consider what impeachment means, in order to de- 
termine how far the jurisdiction of this court extends as to persons. 

By the prosecution it is maintained that any person who is or has 
been a civil officer of the United States who while in office committed 
an impeachable crime is before this court subject to trial and punish- 
ment. 

By the defense it is claimed that, if the criminal resign at or before 
the time the proceedings for his punishment are instituted, thereby 
tlie jurisdiction of the eonrt is ousted and the criminal as to the pun- 
ishment consequent upon impeachment is forever discharged. The 
antagonism between these two propositions is what the court by the 
defendant's plea and the replicati<m on the part of the House of Rep- 
resentatives and the people is called upon to settle. On account of 
this issue the case unaer consideration is one of supreme importance. 
On the one hand, if a criminal may commit a crime of character so 
atrocious that the lives of thousands or the liberties of millions are 
endangered or destroyed thereby and by his own act it will condone 
the offense, then the power of impeachment granted by the Consti- 
tution for the maintenance of official purity is a chimera, the august 
tribunal established by the Constitution for its Judgment almost an 
idle paceant. 

On the other hand, if after the commission of an impeaohable 
offense no life of purity, no years of penitent grief, no deeds of pa- 



triotic devotion, can efface the stain, but the citizen must be forever 
at the mercy of the prosecuting tribunal, until only in the rest of the 
grave oblivion is found, then official life is truly one of grave respon- 
sibility. To determine this contention no authority except the Con- 
stitution can be adduced. Other courts, like the planets, may shed 
their reflected light of precedent ; the musty volumes of historic lore 
may afford analogies ; abjudications of similar tribunals may suggest 

Earallels ; but from no source except the Constitution, illuminated 
y the sunlight of reason, can the command come: Thus shall tlus 
judgment be rendered. 

In the second section of the first article of the Constitution it is 
provided that — 

The House of Bepresentatiyes * * * ahall have the aole power of impeach- 
ment 

If the word " sole," which only qualifies the power by preventing 
any other person or branch of the Government fnom exercising it were 
left out, the clause would read : 

The Honae of BepresentAtiyee tkaU have the power of impeaohment. 

It is not a possible grant of power, but an absolute one. If this clause 
had declared ''the House of Representatives may have the power'' 
it would indicate agrant that mightexist or might not, dependent ux)on 
some contingency outside of the Constitution, such as the willingness 
of the Senate to entertain the impeachment, or the willingness of the 
defendant to be impeached, or many other contingencies that might be 
imagined ; but the people In the oivanio law have said the power ihall 
exist. Whatever that i)ower may be is granted, not in pai-t, not with 
qualification, but in full plenitude, as the words signified at the time of 
the formation of the Constitution, unless by some succeeding article 
in the fundamental law that power is restricted. What the power of 
impeachment consisted in will be considered as further progression is 
made in the argument. 

The present Inquiry will be, are there any restricting or limiting 
clauses in the Constitution which take away any portion of that which 
has been considered. 

In the third section of the first article the court is constituted be- 
fore which the power of the House of Eepresentatives shall be exer- 
cised in the following words : 

The Senate shall have the sole power to try all impeachments. When sitting for 
that purposo, they shall be on oatn or affirmation. W hen the President of the United 
States is tried, the Chief Justice sbiUl preside : and no person shall be conyicted 
withont the concarrence of two-thirds ot the members present Judgment in cases 
of impeachment shall not extend further than to removal from office, and disqual- 
ification to hold and ei^oy any office of honor, trust, or profit under the United States; 
but the party conyicted shall nevertheless be liable and sal^ectto indictment, trial, 
judgment, and punislimentt according to law. 

The first clause of this portion of the third section, ** the Senate shall 
have solo power to try all impeachments,'' is the constitutional grant 
of jurisdiction to this honorable court. Whatever or whoever is em- 
braced in this grant may rightfully be called to answer at this bar. 
In itself it is manifestly co-extensive with the power to impeach. And, 
in that *' all impeachments " are expressly included in the grant, it 
would seem to forbid that some who have committed impeachable 
crimes could, by their own act or the act of any earthly power, place 
themselves without the pale of this comprehensive declaration. 

In addition to this ^pint of jurisdiction, the clause contains the 
general rule of practice in this court: the judgment it may pronounce 
and a limitation on the effect of that judgment. It will not be main- 
tained that the second part which relates to the rule of practice 
limits the generality of the grant. If any limitation is therein con- 
tained, it must be found either in that which relates to the judgment 
or in the limitation on the effect of that judgment. Does this lan- 
guage, ''Judgment in cases of impeachment shall not extend further 
than to removal from office and disqualification to hold and enjoy any 
office of honor, trust, or profit under the United States," limit the 
general jurisdiction contained in the first part of the clause which 
includes **all impeaehmenUt " To effect this result it must operate as 
an exception out of the previously-granted power, in that its pro- 
visions are so contradictory that both cannot stand together. 

It is not contradictory of the extent of the grant so as to forbid the 
impeachment of one who at the time of trial or judgment held no of- 
fice, as it only fixes the utmost limit to which the punishment may 
extend. It does not require that the criminal shall be removed from 
office, but, if the circumstances and criminality Justify, the judgment 
may include a removal from office. If he be not in office that por- 
tion of the judgment cannot be inflicted, but still whatever judgment 
the circumstances warrant, not exceeding full discjualification, may 
be imposed. Ho may be reprimanded ; he may be disqualified to hold 
a judicial office, or a militaiy office only, or all offices, as may seem 
just. This clause finds a striking parallel in most of the penal stat- 
utes, which empower courts to impose a penalty of fine or imprison- 
ment not beyond a given limit, or both, or either, in which case any 
part of the penalty may be inflicted. 

Under a similar constitutional power the senate of Pennsylvania, in 
the trial of Judge Addison, who had l>een impeached for an impeach- 
able crime in the discharge of a judicial oflace, sentenced him only 
that he should not exercise under the Commonwealth of Pennsyl- 
vania a judicial office during the term of his life. A strong and very 
convincing argument was made in that case that the senSeuce need 
not and shoula not go so far, but should only extend under the cir- 
cumstances of the case to mere reprimand; and it seemed to be con- 
ceded that under this clause a mere reprimand might have been given. 
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and nothing further. So there are any number of punishments that 
may be inflicted upon a defendant independently of that of removal 
from office, still comiuK under the clause of disqualification to hold 
An office. 

And herein I would also notice this distinction, that the power to 
disqualify from holding office does not, per «c, involve the necessity 
to remove from office, because your sentence may not be that he shall 
be disqualified from holding the particular office he is then enjoying ; 
but he may be disqualified from holding some other office, or some 
other sentence that the court ma^ see proper to inflict. That, then, 
is not a correct construction of this clause of the Constitution which 
Bays that disqualification necessarily involves removal from office, 
because you need not give full disqualification, but only partial, as 
your judgment. It is hence relieved from that notice taken by Judge 
Story and to some extent conceded by others in their discussions of 
this question. 

Hence it does not seem to contravene the general grant of power. 
The last part of this clause, which says, " but the party convicted 
shall nevertheless be liable and su^oct to indictment, trial, judgment, 
oud punishment according to law,'^ only guards against the pleading 
of this offidalpuniskmeni tor official or impeachable crime as a defense in 
the courts of law, and has no significance as a limitation of the power 
of the court of impeachment. 

The only remaining provision in the Constitution which requires 
consideration in this stage of the inquiry is the fourth section of the 
second article, which is: 

Tb« PrMideot, Viee-PreMAent, and all civil officers of the United Stated, shftU be 
removed from otlice on impeachment for, and conviction of, treason, bribery, or 
other high crimes and misdemeanors. 

Prior to the introduction of this section, the power of this court had 
been declared to include **all impeachmenU" The mode of practice 
had been in a general wa^ established ; it-s judgment had received its 
limitations and qualifications ; the subject of the tribunal for impeach- 
ment had been fuliy considered and finished. The second article, which 
embraces the executive department of the Government, was then 
taken up. The subject under consideration in this article in the 
minds of the constituent delegates did not include the iurisdiction of 
any court. They were providing a mode by which the several offi- 
cers included in this department of the Government they then had 
under consideration, in case their longer continuance in office should 
endanper the Republic, should be removed. If this section were in- 
tended aa a definition of the powers of the court of impeachment, 
either as to the persons on whom these powers should be exercised or 
the crimes of which it should take cognizance, the location is truly 
remarkable. The naturalist would not be more surprised to find the 
orange or palmetto-tree growing in full luxuriance in Greenland than 
the constitutional commentator would be to find a section with such 
an object among the powers and duties of the Executive. It is truly 
thus located a rare exotic. Judge Story remarks : 

By some strange inadvertence this part of the Constitution has been taken from 
its natural connection, and with no great propriety arranged under the head wliich 
embraces the organisation and rights and duties of the executive department — 
atoryB Commentaries, volume 1, section 768. 

We maintain that there is no njii«location ; it is not thrown out of 
its regular order. The character of those who gave language to this 
voice of the people, the Constitution, was so high, that it can scarcely 
be conceived that they would be guilty of so illogical a thin^ as to 
finish a court of impeachment, then step clear out of the judiciary, 
Btep outiude of the duties of the Senate, step outside of the duties of 
the court, and then distinctly in a separate clause define the powers 
of a court which they had already fully delined ; because we maintain 
that impeachment itself is a complete definition of those powers, and 
a definition that in itself is amply sufficient for a limitation of juris- 
diction and for the conferring of the ample powers of the grant. 

Such a mislocation of this section is not conclusive that it is not a 
new jurisdictional clause, but is sufficient to excite inquiry and sug- 
gest a doubt. To sustain the plea to the jurisdiction in this case, this 
clause must be construed — 

First. To limit the grant of power to try " all impeachments " to 
impeachments against civil officers; and to this I would call your 
special attention, because that is all we propose to discuss especially. 

Second. To such civil officers as shall at the date of and during the 
trial choose to continue in office and abide the judgment of the court. 
I say " during the trial," because if it be true that the removal from 
office is the reason why this is a jurisdictional grant, the person im- 
peached might, after you had gone through all the formalities of trial, 
then resign and bid yon defiance and say, '^ You cannot remove me 
from office; having no power to execute, you have no power to judge." 
As we progress further in the argument, we shall show that this is in 
opposition to every recognized, principle of law that has ever been 
adopted in other judicatures. 

Third. To change that clause of section 3 of article 1 so that in- 
stead of leaving a discretion in the court as to the extent of the pun- 
ishment, it wilirequire that in all cases of impeachments, on convic- 
tion the defendant impeached must be removed from office. To this 
I would call your attention also^ that the clause which conferred the 
power upon the court clearly intended that there should be a discre- 
tion in this court, at least in some cases ; and if there is a discretion 
ID some oases to l>e left to this court, this clause cannot be a defini- 
tion of the power of impeachment. 

i I 



Another assumption must follow, that all impeachments should be 
limited to ^* treason, bribery, and other high crimes and misdemean- 
ors," or all the prior assumptions are vain ; for if judgment of i-e- 
movil from office be not such a necessary and indispensable part of 
the judgment as to oust the Jurisdiction of the court m case it cannot 
be rendered, still this section would leave the defendant liable to trial 
and judgment by this tribunal. None of these postulates would be 
granted ; but, on the contrary^ the better reason would as to each, it is 
claimed, on careful examination be found to be in the negative. But 
to enter fully into the discussion of each would require a more full 
treatise on the subiect of parliamentary impeachment than either the 
time or the necessities of this trial would permit or require. Hence, 
except as they may incidentally occur in the consideration of the 
second, no further notice will formally be taken of any of them. 

The defendant was a civil officer of the United States at the time 
of the commission of all the alleged crimes charged in the articles. 
If his case be not included in the general jurisdictional clause grant- 
ing the Senate power to try all impeachments, it must be because this 
section is to operate as on exception out of the general power, in that 
he is not now an officer of the United States, or as a proviso qualify- 
ing it in such a way that it should be construed to read, '< the Senate 
shall have power to try all impeachments, provided at the time of 
trial the accused shall continue in office," or it must be a particular 
clause repugnant to the generality of the grant. It need not be con- 
sidered whether it be an exception or proviso, as its collocation for- 
bids such a construction. 

The only debatable ground is the question whether this clause is 
repugnant to the general grant. The first power is that which is 
placMl in the House of Representatives, which shall have " the sole 
power of impeachment." This clause leaves it discretionary with the 
House whether all impeachments shall be prosecuted or not, implying, 
if the offense be trivial, the ott'ender insignificant, or the crime of rare 
occurrence, the discretion will not be exercised. On the other hand, 
if the offense be heinous, the offender conspicuous, and the crime 
common ai?d polluting to the administration of government, this 
tribunal shall be invoked to restore safety and purity. 

The word " sole" forbids any private person to start the machinery 
of impeachment and denies to all the world the right to legally dis- 

C' e the propriety of the prosecution, if an impeachable crime has 
n committed, after the House shall have determined upon insti- 
tuting proceedings. 

I should call your attention to this: that as the people have seen 
proper to confer upon the House of Representatives the right to prose- 
cute impeachment-s, and as that power must be conferred upon some- 
body, they have assumed that the House will not exercise this dis- 
cretionary power except when the emergencies of governmental safety 
shall require it, so that the Senate ne^ not inquire, nor have they a 
right to inquire, whether the House will exercise this power improvi- 
dently or thoughtlessly. When the House has made up its mind that 
a crime is of a terrible character, the people have said you have the 
right to judge whether it shall be prosecuted or not. The House may, 
I maintain, prosecute a common custom-house officer when it sees 
proper ; but if it see proper to prosecute even the lowest of the offi- 
cers of the Government, and conceives that it is its duty so to do, it 
exercises its constitutional rights, and it is the duty of the Senate to 
try it ; but it is not probable, and the people so thought when tbey 
gave this power of attorney, the Constitution, to their Representii- 
tives, that it would not be exercised unless it were necessary to sub- 
serve the general good of the Republic. 

So that this discretion is in the House whether they will prosecute 
or not ; and the learned counsel need give himself no troiU>le as to the 

Erobability of your ever being called upon to try offenses committed 
y forty mil lions of people, because the House of Representatives will 
eliminate from the forty million all that the general safety and gen- 
eral welfare of the Republic do not demand ought to be prosecuted. 
But we do not maintain— and I wish now to state it lest I may be 
misundevstood from what I have now said — that we have any right 
to prosecute any other than official crime. The House of Represent- 
atives cannot prosecute a private citizen who has not been guilty of 
official crime. It is not included in the powers of Impeachment in 
England or elsewhere. I shall consider this further, however, as we 
proceed in the argument. 

The second grant of the people is *' The Senate shall have the sole 
power to try <3l impeachments." In consequence of the infrequent 
use of this power its definition is at first glance uncertain. If the 
term "murders" or "all prosecutions for murder" were substituted 
for the word " impeachments," so that the clause should read " to try 
all murders" or " to try all prosecutions for murder," it would take 
a very distinctly-expressed repugnant clause to divest the jurisdiction 
of the court. Then if the word " impeachments " had a meaning to 
the framers of the Constitution as definite as " murder," or if it had 
any meaning whatever, that word indicated must require a no less 
distinctly-expressed repugnant clause to divest this court of the right 
to adjudge it. And here m the language of Professor D wight, which 
is found m 6 American Law Register, New Series, page 257 : 

The ConBtitntion refers to impeachment without dofinins it. It asAnmeA it« or- 
istencc, and silently points to EnsUsh precedents for knowledge of (Vptail. We are 
reminded of the statement that the Constitution is an iustmmeut of enumeration, 
and not definition. 

The Constitution then has named the power, assuming that the slg- 
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nification of that name was known. The language is that of En- 
glish parliaoieutary Jaw; and whatever it then signified the framers 
of the Constitution meant it should signify here; otherwise it is 
nieaaingless, and the whole grant an inanity. 

Impeachment, like the common law, was a work of time. At first 
but indistinctly limned out, but little by little, with each recurring 
case, its characteristics were developed until finally in the Constitu- 
tion of our country it stands forth with fully-delineated features. 
Of German origin, there the accusing and acyudioating tribunals were 
one and the same, but then, although in the constitution of the tri- 
bunal the maxim which forbids the prosecutor to be the Judge was 
violated, the crime to be punished was official crime, visited with 
civil and official punishments. Imported into England, the prosecut- 
ing and j udgi ng tribunals were separated. The Commons prosecuted ; 
the Peers Judged. This was one step toward the perfection of the 
proceeding. There, as in Germany, the crimes impeachable were 
official crimes, and the punishment was alike civil and official, as in 
Germany. By the Judgment of the high court of Impeachment the 
officer was often deprived of his office and politically disqualified. 
But the citizen, too, by the same judgment in the same case, was often 
deprived of his life or his property. The punishment of the officer 
aud citizen was merged in one heterogeneous sentence. As the 
English constitution improved on the German by separating the prose- 
cuting from the judging tribunal, so the Constitution of the United 
States improved on that of Englimd by separating the conviction and 
the punishment of the officer from that ot the citizen. By the Con- 
stitution the officer is to be judged by one tribunal for his official 
crime. He is to be judged by another as a man or citizen. By one 
tribunal he is sentenced for his official crime, a sentence that oper- 
ates on him only as an officer ; by the other he is sentenced as the 
citizen by the deprivation of some of his personal rights. The sen- 
tence of one tribunal may be removal from office and disqualification 
to hold any office under the Government, which amonnts to official 
death, or any other official punishment of inferior degree. In the 
other he may be sentenced to physical death, or any other usual per- 
sonal punishment of Inferior degree. The one tribunal deals with 
the officer as an officer, and on conviction inflictB an official punish- 
ment ; the other deals with the offender as a citizen, and on convic- 
tion imposes a personal punishment. 

ThiH separation between the officer and the citizen is that which 
now perfects the jurisdiction of this coutt and fully defines what 
ought to be the power of a oourt of impeachment. It treats the two 
subjects as though they were different men : the officer as one man, the 
citizen an another. Although it may be the same individual that 
commits the two crimes, yet he is adjudged for each crime in its own 
upprupriate tribunal. Hence our system has perfected that which 
was born in Germany, matured partially in England, and completely 
consummated here. 

This brief rfyum^ loads t.o the definition of impeachment as used 
in the Constitution as the parliamentary prosecution of official crimes. 
No formal definition perhaps has been announced. But with this 
view no work wi^bin our reach has been found to disagree. Im- 
peachable crimes, as administered in courts of impeachment, have 
always been official crimes. 

On this subject I wish to call your attention to a complete review 
of the authorities. I have not made it here, because it would be a 
work of days, and it would be trespassing upon your time more than 
would be justified. But if yon go over the cases cited in Corny ns's 
Digest, Bacon's Abridgment, or any other work treating of the sub- 
ject of impeachment, you will find that there is no casein which the 
crime was not official crime. The case that comes nearest contra- 
vening this definition is that of Doctor Sacheverell, a parson of the 
English Church, who was jirosecut^sd for preaching a seditions ser- 
mon. Here at the first blush it might seem as though it was a pri- 
vate citizen who was proHecuted. But when you go back to the facts 
of the case, this state of facts exists. In England there is an estab- 
lished church ; he was a minister or parson of this church, officiating 
minislerially, and under the established church. At first advowsons, 
as you will all recollect, were presentative, collative, and donative. 
Donative are those which ai-e held by the king in his own person. 
An advowson, "the riglit of presentation to ecclesiastical bene- 
fices." The king appoints in all donative advowsons either himself 
or a subject to whom he has granted the franchise to appoint in his 
stead. Justice Bhickstone says that in the first instance all were do- 
native ; those that are not now donative, that are presentative or col- 
lative, have become so through time, but they all trace back to the 
great fountain of office and honor, the king. He commissions. They 
are really officers of the Government; they aie really discharging 
duties nnder the laws of that government-, commissioned by the 
king, directly or indirectly receiving their emoluments and pay from 
the g<»veinmeut. Hence that case, which is the only one that can be 
founil that aopi^uja in any way to contravene the general definition 
is not in colliMion with that definition, but rather in support of it. 

But I may say here that a sporadic case can be found in opposition 
to almost every principle on earth ; and he who is so omnivorous as to 
take down everything that conies before him must inevitably have 
much food that is difficult of digestion. Even if a single case were 
fi>uud which differed from this definition, it would not break down 
the great principle running through hundreds of years. 

Taeu, U official crime was always that which was prosecuted by 



impeachment, as underetood by our fathers, it covers the Blount case 
in this : The Bhmnt case decided that it must be an officer of the 
United States who was impeached. The very definition of impeach- 
ment says it must be an officer of the United States, because an officer 
of a State as to the United Stat-oa is a mere citizen, and yon cannot 
impeach a citizen in any court of impeachment. So that this defini- 
tion of impeachment, which will be found to be consistent with as I 
believe every decided case, and if it be not with every case, the case 
that does not conform to it is exceptional, we say it completely em- 
braces the Blount case without caUing into requisition anything from 
the fourth section of the third article of the Constitution with refer- 
ence to it. 
In Rawle on the Constitution it is asserted : 

In eeneral those offensM which may be oommitted equally by private penons or 
pablic officers are not the sal\Jects of Impeachment. 

That is the way our ancestors understood it, that an offense which 
conld be committed only by an officer was all that was the subject of 
impeachment. This statement Judge Story cites with approval, aa 
found in 1 Story, section 801. 

I made inquiry also of Mr. Spofford, the Congressional Librarian, 
and on research he states to me that he found no case that did not come 
within the statement that officers only were prosecuted, and his 
researches, as you all know, are usually exhaustive and complete. 
Hence I will assume that this is the definition of what impeachment 
means, official crime per se ; and the Constitution, when it says the 
Senate shall have the power to try all impeachments, says this Seuate 
shall have power to try all cases of official crime ; the House of Rep- 
resentatives, it is to be remembered, is the power to prosecute, the 
House having a discretion whether they will call all official crime 
before yon or not. 

I wish also to cite from Blount's case as an authority to show that 
in that case this view was asserted and not denied ; that is, that the ^ 
definition of impeachment itself meant official crime. On page 2266 
of the volnme of the Annals of Congress containing that trial, I read 
from the argument of Mr. Dallas — and here I may say that Wood- 
deson himself, by not considering the force of what Justice Black- 
stone had said, left the imi>ression that commoners as commoners, 
not in office, were subject to impeachment, and that is commented on 
by Mr. Dallas in his argument. He says : 

Speaking of Wooddeson's lectures — 

That all the king's snljects are impoaohable in Parliament : bat with this dis- 
tincUonf that a peer may be so aconsed before his peers of any crime, a commoner 
(though perhaps it was formerly otherwise) can now be charged with misdemeanors 
only, not with any capital offense." This position, however, most be understood 
in coincidence with the eenerul policy nreTiouslv stated ; and then all subjects are 
impeachable, be<'anse au subjects may be magistrates and public officers. The in* 
stances specified in Wooddeson are aO of an official nature ; and no other descrip* 
tion of impe;tohment by the Commons can be traced in the English books. 

So that Mr. Dallas has made the same investigation apparently that 
I have with reference to this subject, and came to the conclusion, 
after examining the anthorities cited by Mr. Wooddeson and the sev- 
eral digests, and found that the very word ''impeachment^ itself de- 
fined that it included nothing but official crime. 

The Constitution recognizes two characters of crime as distinct ; 
those committed by an officer in his official relation, to which an 
official punishment as a penalty is affixed ; the other, individual crime 
by the citizen, of which a personal punishment is the incident ; and 
although the officer and the citizen may be one, and he may commit 
two crimes, the official and personal, by one act he cannot in the 
same tribunal receive punishment for both, but if both are to be pun- 
ished, the operation of two different tribunals must be invoked. The 
official crime, as such, cannot be punished in the ordinary courts of 
law. Then if the official crime is not to pass unpunished, it must be 
punished by this court. To justify the conclusion that a character 
of crime that strikes at the foundation of civil government is by a 
snbsequent repugnant clause in the greater number of instances 
placed beyond the reach of the powers of the only court by which It 
can be punished, is scarcely to be credited. If to this be added the 
fact that such a conclusion must always leave it to the option of the 
criminal whether he will be punished or not, requires a larger devel- 
opment of credulity than the most of mankind can ever be expected 
to possess. 

Now, is there such a repugnancy between this clause and the gen- 
eral grant which went before as to call for this superabundant cre- 
dulity f If this section be considered in the view that it has some 
jurisdictional power or effect more than merely to require upon the 
commission of a given character of impeachable offense by a certain 
class of officers and conviction therefor a fixed pnnishment must be 
indicted, which is the view most favorable to the defendant, then it 
must be claimed a repugnancy arises from the fact that the criminal 
must be a civil officer of the United States. This is not repugnant 
to the general grant, as it is only one who is or was an officer of tlie 
United States who could commit an impeachable crime, as the offense 
must be official. In this we join hanos with the honorable counsel 
and say that he must be an officer of the United States. But the ma- 
terial question arises after this. When must he be an officer of the 
United States f At the time he committed the crime, or at the time 
he is convicted f 

Unless this question is to be answered in opposition to all the course 
of procedure in criminal law, it is th« locality or status of the crim- 
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inal at the oommiasion of the crime that establishes alike his gailt 
and the jurisdiction to which he should be held amenable. 

If this clause of the Coostitution may be viewed in three different 
aspects, the aspect that he might be impeached aft«r electiou for an 
ofi'ense committed before he went into office would fill all that has 
been discussed by the counsel for the defendant. That is, a man 
might commit treason to-day, he might commit bribery to-day, he 
might have received a presidential pardon therefor, and four years 
from this time he might be elected to office ; and, if his being in office 
and conviction of treason and bribery, according to the limitations 
they propose to use this article for, were the terms that defined the 
impeaching power, he could, for that bribery for which he had been 
pardoned, still be impeached and removed from office. This is not 
true. There is some time at which it means he shall be an officer. It 
does not mean that he shall always have been an officer, but it means 
Aome specific time, and we maintain that that s]>ecific time, in accord- 
ance with every precedent in criminal law, is the time at which the 
offense was committed. It is the locality or status of the criminal at 
the commission of the crime that establishes alike his guilt and the 
Jurisdiction to which he shall be amenable. 

If the crime be committed in one county or district and after the 
deed is done the criminal escapes into another county, the Jurisdic- 
tion of the court where the crime is committed is never questioned. 
An illustration was used by one of the defendant's counsel to show 
that they could step out of the Jurisdiction of a criminal court. He 
called to his assistance the fragile fabric of civil cases to illustrate 
this criminal one. I take the ground now distinctly that this is a 
criminal case; that removal from office and disqualification is a pun- 
ishment ; and, in support of this, the case of Cummings vs. State of 
Missouri, 4 Wallace, and In re Garland, in the same volume, fully 
corroborate me that it is a punishment ; and we think that this is 
conformable to the doctrine asserted on impeachments heretofore. 

If a statute declare that certain acts of a cashier of a bank or other 
tn^stee shall constitute embezzlement, it would never for a moment 
be entertained that the criminal by resigning the office of cj|Bhier or 
trustee could thereby escape the punishment for his crime by plead- 
ing that at the time of information or trial had he was not cashier 
or trustee, and therefore was not covered by the provisions of the 
penal statute. All the statutes with reference to that subject speak 
of the crime, that if the cashier did so and so, or if the trustee did so 
and so, he shall suffer such and such punishment. Should not this case 
receive the siune constmction f Substitute for cashier or trustee the 
caseof aPresidentcommittingtreason, bribery, &.C., and whatinterpre- 
tation would yon ^ve it t You would say it did not mean he must be 
President at the time of trial. You would say that it does not mean he 
must be President at the time of conviction or at the time of sentence. 
But you would say it means he must be President at the time he did 
this wrong. ^ As to the illustratiou proposed by defendant's counsel, if 
General Jackson were living at the Hermitage to-day aud the House 
ahould see proper to impeach him for some removal of the deposits 
from banks while he was President would you have authority to try 1 
1 say if he committed the crime while in office and the House of Rep- 
resentatives of the United States, endowed as they are with the right 
to Judge whether he shall be impeached or not, say he should be im- 
peach^ you have the power to try him, whether it was General Jack- 
son or no matter who it was. 

There is no limitation to crime except that by express statutory en- 
actment. Limitations to crime are made by statute, and not by in- 
ferences. At the common law, if a servant killed his master or a wife 
Ler husband, it was petit treason. If a servant should plead that the 
deceased, at the time of information made or at the time of verdict 
rendered, was not his master, that would be the truth ; still the court 
would reply, as we reply to this defendant, " You were his servant at 
the time of the commission of the crime, and your condition at the 
time you did the deed is that which fixes your guilt or innocence." 
Almost every penal statute for the punishment of crimes by an officer 
speaks of the subject of the statute as an officer of the United States; 
yet it never occurred that it at all implied that the criminal should, 
at the time information was made against him, be an officer of the 
United States. He may have resign^, but the stain of his crime re- 
mains. 

This we will illustrate by the very case under discussion. Allow 
me to call your attention for a minute to the very statute under which 
in a criminal court this defendant would have 'to be brought to the 
bar, (section 1781, Revised Statutes.) If a court should give the 
same construction to the statute which the counsel for the defendant 
ask you to give to the Constitution of the United States, they would 
have to refuse Jurisdiction, for it speaks of him as an officer of the 
United States. Take section 1781 : 

Every member of Coogrem or any ofiBoer or aj^ent of the Government who di- 
rectly or indirectly takes, receivee, or agrees to receive any money, property, 4tc— 

Going on and giving the limit of the punishment. The language 

Every member of Congress or any officer or chief of any Department of the Gov- 
erament. 

Their plea to the court of the District of Columbia would be, " I am 
not an officer of the United States, as that statute says. Not being 
an officer of the United States, can you prosecute mef Have I not 
made out a full and complete case?" Senators, how can you say that 



the Constitution, using identically the same language that is used in 
every statute relatiut^ to the same subject-matter, shall receive a dif- 
ferent construction from that which every court under all circum- 
stances has given to such statutes? We maintain that there is not 
even plausible color for such an argument as that. If you yourselves 
should appear in any court of criminal jurisdiction witii such a plea, 
it occurs to me that you would feel that you were di^raced in your 
professional character. 

Then that portion of the section, " the President, Vice-President, 
and all civil officers of the United States, shall,'' &c., by the ordinary 
rules of construction siguifies that the time when the accused was 
required to be an officer of the United States is at the time of com- 
mitting the crime. 

I refer to the case of Lord George Sackville, who at the battle of 
Minden commanded the British forces under Prince Ferdinand, who 
for disobedience to the command of his superior officer or cowardice 
fell into disgrace. In September, 1759, he resigned. His resi^ation 
was accept^ immediately, and ho was dismissed from all official em- 
ployment. In Februaiy, 1760, a court-martial was called to try him. 
The question was submitted to the twelve judges of England whether 
a citizen could be subjected to a court-martial. The judges responded 
that he could. After full consideration they decided him subject to 
the judgment of that tribunal, notwithstanding his resignation. He 
was accordingly tried by court-martial and convicted. 

On this same subject I will call the attontion of the Senate for a 
moment to Scott on Military Law. With this authority one of the 
honorable counsel for the defendant must be very familiar, for he de- 
livered an opinion upon it, I see at the foot of the page. But I shall 
not quote his opinion as an estoppel. Estoppel seems to be the fa- 
vorit'C doctrine of the counsel for the defenoant. I will not ask that 
he shall be estopped by it, but I will ask if it is the truth you shall 
accept it. 

Section 630 is as follows : 

Ko person shall be liable to be tried and punished by a general court-martial for 
any offense which shall appear to have been committed more than two years before 
the iftsuiog of the order for such trial, unless the person, by rf^Mon of having ab- 
sented himself, or some other mauifest impediment, shall not have been amenable 
to justice within that period. 

I now read from the note : 

In the only instances in which this phase of the question of jurisdiction has been 
passed upon by the civil courts of our own country, it has been affirmed that the 
Jurisdiction of courts-martial comprehended all offenses committed while the offender 
is snl^ect to the Rules and Articles of War, whether he had or had not continued 
in the military service. 

That is, all offenses committed while he was subject to the Articles 
of War, whether at the time of trial he had or had not continued in 
the military service. 

Mr. Oushing at one time delivered an o|[>inion that he conld not be 
tried ; that whenever he went out of service the power of the court- 
martial to try him was ^one ; that it« Jurisdiction was divested. In 
consequence of this opinion of Caleb Cnehing, an express statutory en- 
actment wa« made to repudiate that doctrine as found in a section in 
the same work. I have not the sections rightly numbered, and, as it 
will take me too long t>o find it, I will not read the section enacted 
for the purpose of avoiding the opinion given by Mr. Gushing. This 
is Mr. Cushing's opinion : 

Attorney-General Wirt was of opinion that soldiers discharged in consequence 
of the re-organization of 18*21 were no longer sul^ect to militi^ law, at least for 
the completion of a punishment which in iUi character looks to their restoration to 
the military service when the punishment shall be over, as sentences to confine- 
ment, hard labor, &c. There is color for the opposite opinion, but I hold this to be 
the mI est and soundest on the Law as it stands. 

Judge Black, while Attorney-General, delivered the following opin- 
ion: 

It is by no means clear that this circumstance [the dismissal of the ofBcer whose 
caso was then under advi^meut] placed him beyond the jurisdiction of a court- 
martial. 

He remarked also that — 

In England the jurisdiction of a court-martial under such circumstances was 
unanimously sustamed by the twelve judges in the case of Lord George Sack- 
ville, and tiieir decision is recognized as the law by Tyler, page 113, in Grifljth*s 
Notes, page 33, and in other respectable works on nmitary law and courts-martial. 

This point was incidental only to the question before Mr. Black, aud 
he explained that its introduction — 

Was not for the purpose of pronouncing an opinion upon it, but to avoid miscon- 
ception, because silence would have been regarded as an admission that the jurisdic- 
tion of a court-martial expires with the soldier's term of service. 

Section 1070 of Scott's Military Law reads as follows : 

This article of war^ 

Section 630, which I have read- 
is a statute of limitations in case of proceedings to punish persons for offenses 
*'arisiiig in the land forces.'* As at present ad^sed, I do not see what provision 
01 the Constitution, or statute, or principle of common law can be invoked to pre- 
vent the arrest ana trial of a person by court-martial for a military oflRraise com- 
mitted while such person was an officer or soldier of the Army of the United States 
<{fter — 

Italicized — 
e^fter the expiration of the terra of servioe,8o that the order for the trial is issued 
within the time limited by the Article of War. 

That is, within two years. 
And so in principle It seems to have been held in the case of Lord Geoi^e Sack- 
ville, as reported by Tyler in his treatise on oourt»P|art|a|. 
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1071. In that case it nppeared that, as the defendant liad been dismfsaod from His 
Majesty's service previoitsly to the prosecntiou against him, it was doubted under 
the mn'tiny act whether he was subject to the Jurisdiction of the court; upon which 
tiiftt qaesuon was referred to the twelve Judges, who certified that under the cir- 
camstanoes of the cose they saw no reason to doubt the Jurisdiction of the court- 
martial. 

10**2. In re William Walker, decided by Mr. Justice Wilde, of the supreme court 
of Massachusetts, and after consultation with and with the concurrence of his 
brother Judges, and reported in American Jurist, April number, 1830, it was held 
that a seaman who had committed a naval offense, and had been arrested therefor 
on the day preceding the expiration of his term of his service, might be detained for 
ixial and punishment after the expiration of such term. In the course of the opin- 
ion the learned Judge cites the case of Sackville, cited tuprOf with approval ; and 
npon the genenu question says : 

" It is tme that a seaman is not bound to do service after the term of his enlist- 
ment. But within that term ho is bound to observe the rules and regulations pro- 
vided fur the government of the Navy, and is punishable for all crimes and offenses 
committed in violf^on of them during his term of service. There is no limitation 
of time within which he is to be prosecuted and tried for such offenses, bnt if there 
were it would be sufficient to anow that the prosecution was commenced within 
tiie time of limitation." 

In corroboration of this view, I suggest the principle that when 
any one enters ui^u an office he is not relieved from all the duties 
and responsihilities of that office, civil and criminal, until they are 
f uUv dlscharpred. 

The punishment by impeachment is an incident of a civil office, 
and he can no more throw off liis responsibility criminally than he 
could throw off his responsibility civilly to account for the moneys 
that came to his hands. His official duties are not consummated 
until after he shall have performed all and subjected himself to every 
requirement of the law under which he went into office. 

Therefore, it seems tome there is not even color for saying that this 
mau is now out of office for the puri>oee of this prosecution, because 
he has not fulfilled all his responsibilities nor discharged all his du- 
ties. If he had retained some money that might have come to his 
hands, for which he was bj law accountable, would his resignation 
disohar^e him from his obligation to accouut for it t Not for a mo- 
ment. If he has violated duties more sacred than that, will his resig- 
nation discharge him t It does not seem to me that such an allegation 
conforms to reason 

The case of a discharged soldier seems a case much stronger than 
the present,^ as the courts-martial, with their judgmeuts and sen- 
tences, are limited in Jurisdiction, obnoxious to the common law, and 
always watched with suspicious vigilance. If a court-martial, whose 
jurisdiction is limited to the soldiery, ajuristliction which we as free- 
men have always been taught to regard with the utmost vigilance 
and against which we would ^ive the strictest construction, would 
not say that they could not taKe coguizauce of a crime committed by 
a soldier when he was not in the Army becaiue he was discharged, 
can this court of impeachment acting as the representative of thirty- 
seven sovereign States 1 1 would not say that you will give a different 
construction to that power of attorney, the Constitution of the United 
States, by which the people have authorized you to act. It is a 
question that ought to be decided, and ought to be decided in favor 
of that which reauires the highest degree of care, and imooses upon 
the officer the fullest responsibility that he assumed at the time he 
entered on the duties of bis office. The status of the criminal when 
he commits the crime is the plane on which he is to l>e Judged. 

The next ground on which it may be claimed that this clause is re- 
pugnant to the general grant of Jurisdiction is that all civil officers 
who are convicted on impeachmeut of treason, bribery, or high crimes 
and misdemeanora should be removed from office. From this it is 
argued if the court, from the condition of the criminal, cannot iniiict 
the whole punishment prescribed by law, it has no jurisdiction and 
cannot inflict any portion of it. Such a statement in the ordinary 
courts of justice would meet with little favor. In larceny, the judg- 
ment usually prescribed is that the gootls be returned with fine and 
imprisonment. If the criminal WiiS likely to be prosecuted he could 
go back and restore the goods, and if this principle should hold, plead 
that the whole sentence which he hatl the lawful right to receive 
could not be inflicted, and therefore he would not submit to any trial 
or punishment. The imuper who should commit a crime which would 
entitle him to fine ana imprisonment would plead his insolvency and 
divest the iurisdiction of the court. The felon who for some previous 
crime had been imprisoned for a limited time in those States iu which 
murder in the first degree is pnuished wiih imprisoument for life 
might with impunity murder his jailer or any of his iellow-prisoners 
with whom he might be brought in contact, and when called to the 
criminal bar plead to the jurisdiction of the court that they could not 
imprison him for life iu that he was now under a sent-ence for a part 
thereof, and as he could not receive from the hands of the court his 
full and just deserts he must have the right to claim exemption from 
trial and judgment. 

This mode of reasoning is treating the punishment as a right of the 
criminal, instead of his icnominy, his punishment. The criminal can- 
not assign as error that tne iudgment was more favorable to him than 
the case required. (4 Blackstone, page 395.) Then it is not for this 
defendant to complain if his punishment in case of conviction is not 
commensurate with his deserts. 

I may state here as a general principle that the fact that a court 
has not power to enforce its judgments is never a ground on which 
you can divest jurisdiction. If it were, what would be the condition 
of our civil courts now! In one-half or one-third of all the judg- 
ments they render, to use a common phrase, they get beaten in the 



execution ; they cannot enforce their judgment. They put out their 
execution ; but they cannot collect the money And say this defend- 
ant's counsel : ^' If you cannot enfort^ your sentence, yon have no 
jurisdiction ; you cannot give a JudgiL^ent." You cannot argue from 
the want of bility of the court to carry out that which it decides 
that it has no jurisdiction to decide. It has never been admitted, 
and never will be, I think. In the case of Rhode Island vs. Massa- 
chusetts a bill was filed by the solicitor of Ehode Island in the Su- 
greme Court of the United States to settle the boundary between the 
tate of Massachusetts and the State of Rhode Island, and this very 
plea was interposed that the court could not enforce its sentence ; 
'* how will you issue an execution or issue any mandate to a sovereign 
State saying you shall abide by this boundary or this Judgment which 
we shall render!" The Supreme Court, aft«r considering it fully, 
and after it had been argued by the first lawyer of the nation at that 
time, decided they had jurisdiction. Because they could not carry 
out their decree could not prevent the court from rendering a judg- 
ment that would be binding. It does not follow that the court can- 
not enter into a case for want of jurisdiction. The personal inability 
of a defendant to receive and sufler the f uU sentence of a court can- 
not be interposed as a ground why the jurisdiction of the court shall 
not be sustained. That was well illustrated by my colleague yester- 
day [Mr. Knott] concerning the benefit of clergy. Because the 
thimib cannot be burned, therefore there can be no judgment by the 
court, and therefore the jurisdiction of the tribunal would be ousted! 
Can you sustain such a view as that in this tribunal t 

Mr. LOGAN. Mr. President, before the manager leaves that part 
of the case which he was discussing under the Articles of War relative 
to courts-martial, I have a question to propound. 

The PRESIDENT pro tmpore. The Secretary will read the mquiry 
propounded by the Senator from Illinois. 

The Chief Clerk read as follows: 

Article 61 of the Articles of War provides that any officer who is 
convicted of conduct unbecoming an officer and a gentleman shall be 
dismissed from the service. In a case where an officer of the Army 
should be tried under this article of war, after becoming a private 
citizen, what would be the Judgment of the court-martial T 

Mr. Manager JENKS. The judgment would be nothing, as it was 
in the case of Rhode Island v«. Massachusetts. It does not divest the 
power of the court to try ; it does not say that the court is powerless 
because the defendant is incapable to receive sentence. This is the 
want of capacity of the defendant, and not of the coufi: and a plea 
to the jurisdiction must be to the court, and not to the defendant. 
The plea on the part of the defendant of his incapacity must be to 
the court, and not to the defendant. A plea on the part of the defend- 
ant of his incapacity must be put in bar. For instance, a criminal court 
cannot convict an insane person ; but suppose one who is insaue bad 
committed a murder and he came into court under proper process, 
would the attorney for that insane man plead " the court has no juris- 
diction," or would he plead the incapacity of the defendant t If they 
change their plea, and say ** we ara incapable," then that question 
would be pertinent; but this is a question of Jurisdiction as to the 
court., and not of capacity as to the defendant. We say he may be as 
incapable as can be, but that does not affect your power ; it does 
not affect this question ; so that you cimnot reason at all, from the 
fact that the defendant cannot comply with the sentence of any court 
or that you cannot put any peualty upon him, that you are powerless. 
It is he that is impotent, not the court. 

My colleague [Mr. Hoar] also suggests (but the answer I have given 
I believe is the legal answer) that that is a case where the whole peu- 
alty is removal from the service. It would then come within the juris- 
diction of the House of Representatives to judge — that is their discro- 
tionary power — whether they would impeach or not. It would not 
be a question for the Senate, but a question of propriety on the part 
of the House, whether they would impeach; and, after they have 
passed upon tne propriety of that, whether you can render a judgment 
or not is immaterial if you have power to try. 

I would also call your attention very briefly a little further to this 
view of the case, that the personal incapacity of a defendant never 
divests the jurisdiction of a court. On that point I would refer to an 
authority not altogether unfamiliar, I apprehend, Blackstone's Com- 
mentaries. Treating of this subject concerning those who after judg- 
ment cannot receive sentence, he says: 

Another canse of regular reprieve ia If the offender becomes non eompoa be- 
tween the iudgment and the award of execution : for reguhuly, as was formerly 



observed, tuou.uh a man be compos when he commits a capital crime, yet, if he bo- 
conies non compott after, he shall not be indicted ; if after indictment, he shall not 
be convicted ; u af t<jr conviction, ho shall not receive judgment; if after .judgment, 



he shall not be ordered for execution ; for/urumM »om furore pttnitivr, and tlie law, 
knows not but he might have offered some reason, if in his senses, to have stayed 
these respective proceedings. It is therefore an invariable rule, when any time 
intervenes between the attainder and the award of execution, to demand of the 
prisoner what ho hath to allege why execution should not be awarded against him ; 
and if bo appears to be insane the judge in his discretion may and ought to re- 
prieve him. (Blackstone's Commentaries, Book 4, chapter 31, pages 395, 396.) 

That is, it amounts to a suspension of judgment. Suppose this de- 
fendant, after the prosecution had been instituted, had resigned; 
if the want of power to inflict the sentence is a quest i(m which is ad- 
dressed to the jurisdiction of the court, then he could come in and 
plea<l that you cannot judge this case, and you would have to stop right 
there. Then, if he should be appointed to office again, what would 
be the result f It would then Just come in the same position of an in- 
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Baoe man ; yon would proceed 'with tbe jndgment ; and, if the re- 
moval mnst divest your power to pass any sentence and take away 
from you the right to disqualify, (which we maintain it does not by 
any logical view of the case,) all you could do would be simply to find 
the tnitii, and reserve your judgment, as the court would in a case of 
insanity, until he should be competent to receive the judgment. 

But let us take another view of this case. Suppose a man had been 
found ^ilty of murder, and he had been sentenced, and the day for 
execution had been fixed, and in order to avoid that execution he 
should drink himself into a state of maudlin insanity, and then, as 
yoa could not inflict punishment upon one insane, he would insist 
that you could not proceed with your execution. This would apply 
in this defendant's case. He himself, by his own act, has rendered 
himself incompetent, if he is rendered incompetent, and he cannot 
plead that more than a man who drank himself drunk to prevent ex- 
ecution could prevent execution thereby. Wherever it is tbe fault 
of the defendant himself that he is disqualified, although he may be 
maudlin and really insane, yet he must suffer the punishment of the 
law when that weakness or incapacity is artificial, made by himself. 
So this defendant, if he comes in after you have granted him a reprieve^ 
and says, *' I have resigned for the purpose of dodging your jurisdic- 
tion," you would say, as the executioner would say, ** No man can take 
advantage of his own default to dear himself from the result of his 
demerits.'' 

But this may be viewed in another aspect. If the reason why this 
court has not jurisdiction is that the judgment of removal from office 
cannot be rendered, then if he were re-appointed he would be within 
tbe reach of that portion of the judgment ; the reason would cease 
to exist and he would be subject to impeachment. The court of im- 
peachment would have jurisdiction every time he might be re-ap- 
pointed, but that jurisdiction would be divested as often as he might 
resign ; and if it is only because the judgment of removal cannot be 
Tendered that the jurisdiction of the court is divest^, the defendant 
need not resign till after the trial shall have been fully gone through 
with, all except the judgment. If he finds it is going against him he 
can resign, and, as a plea to the jurisdiction is never too late, he may 
plead it before the sentence, and the court, perhaps after weeks or 
months of laborious investigation, can only dissolve and make its 
best bow to the citizen of Iowa or elsewhere for having arrogated to 
itself the right to try a private citizen whom the House of Represent- 
atives of the United States had been so presumptuous as to arraign 
at its bar. After the court should have dissolved and the House of 
Representatives had got fairly established at their legislative duties, 
tbe I^esident, as some land of compensation or atonement to this 
private citizen for the persecution to which he had been subjected, 
could re-}fcppoint him to tne same office ; and, as often as the pertmacity 
of the people should demand a new prosecution, a new resignation 
and a new re-appointment could be gone through with and the very 
purpose of all the provisions of the Constitution with reference to 
impeachment be thwarted ; and this, too^ in the face of the constitu- 
tional provision which denies to the President the power of pardon in 
cases of impeachment. 

This, with other similar considerations, leads us to conclude that the 
signification of this clause with refereuce to the subject of impeach- 
ment diould not be construed as repugnant to the general grant to 
the Senate of f>ower to try all impeachments, but simply signifies 
that if the criminal civil officer shall not before have been removed, 
the removal shsdl in all cases be inflicted as part of the sentence of 
the court. 

Then to this grant in the Constitution which is general there is 
no proviso, no excepti<m or repu^ant clause within which the case 
under discussion comes. This view is corroborated by Mr. Rawle, 
who in his Commentaries on the Constitution, after discussing the 
persons who are liable to impeachment, concludes in the following 
language : 

From the reasons cJready given it is obvioas that the only persons liable to im- 
peaohment are those who are or have been in public office. (Kawle on the Consti- 
tution, page 343.) 

And this ^ have been'' is not in parenthesis, as the honorable counsel 
for the defendant seemed to think it was. It is a distinct substantive 
part of the sentence, and the best-considered part of the sentence 
probably in the whole paragraph. Judge Story expressly leaves it 
an open question, dismissing its further consideration by saying of it 
and a cognate question — 

They are brought before the learned reader as matters still nib^ieey the final 
decision of which may be reasonably left to the high tribunal constituting the court 
of impeachment when occasion will arise. (Story on the Constitution, ^ 805.) 

In reference to Judge Story, the defendant's counsel have quoted 
that authority as corroborating the view that an officer is not im- 
peachable after he shall have resigned. Such is clearly not what 
Judge Story meant. As in all the rest of his works, he presented the 
arguments pro and con, usually as they had been presented by others. 
If he had a distinctly formed opinion of his own, he annonnced it ; if 
he had none, he left it open, 11 there had been a judicial investiga- 
tion of the subject and it had passed under jndgment, it was then an- 
nounced. So Judge Story meant just what he said when he said it 
must be left to you, and you alone, to settle this question ; and now 
it is for you to settle. 

English precedent, whence the framers of the Constitution derived 
their opinions on the subject, are distinctly in favor of the court re- 



taining its jurisdiction in this case. In the impeachment of Warren 
Hastings it appears that resolutions were passed for his recall from 
India as governor-general of Bengal, in consequence of which, on the 
I6th of Jnne, 1785, he returned to London, and tbe first step toward 
his impeachment was not taken until the 17th of February, 1786, 
which was a motion made by Mr. Burke for a copy of the correspond- 
ence between him and the company from January, 1785, to January, 
1786: and on the 4th day of April, 1786, articles of impeachment were 
by Mr. Burke presented to the House of Commons against Warren 
Uastiugs, late governor-general of Bengal, as " lat« Secretary of War" 
here. This case has a peculiar significance when it is remembered 
that it was so very recent as to be immediately in the presence of the 
framers of the Constitution — their daily reading at the very time they 
were engaged in their labor. In discussing the subject of impeach- 
ment, Colonel Mason expressly cited it to show the scope of the power 
of impeachment in England, as appears by the Madison Papers, volume 
3,pa^el528. 

This case was immediately before the convention that framed the 
Constitution at the time they framed it, and when it was before them 
and it wAs a known fact that he was only a subject of England. If 
the convention had meant to say that it was not the status of the 
criminal at the time of committing the crime that fixed the jurisdic- 
tion, would they not have taken some pains tomake the distinction 
between the English constitution and onrs in regard to this subject t 
To me this seems a pregnant negative. If they had not meant that 
this very case which was then cited before them, was in their daily 
papers, should not be regarded as anything of a guide as to what im- 
peachment meant, is it not singular that they never thought to guard 
this by an express clause that an officer could not be impeached after 
he had gone out of office t 

On a prior day from the same authority we learn that the query 
with those who framed the Constitution was not, as it is with us, 
whether one who had been an officer but was out of office could b|^ 
impeached, but the very reverse : whether it would be proper to im- 
peach the President or Vice-President while in office. 

In the Madison Papers, volume 2, page 1153, the following discus- 
sion occurred, as cited by the honorabfo counsel for the defendant. 
Allow me to read to you first the resolution, because yon cannot de- 
rive the full si^ification of the motion unless yon know the resolu- 
tion on which it was founded, and in this resolution von will note 
the fact that it was only with reference to the President. There 
were no "civil officers" included in the clause, concerning which this 
motion was made, but only the President. It is article 9, as intaro- 
duoed by the committee: 

9. Resolved, That a national ezecntlTe be instituted, t-o consist of a single per- 
son, to be chosen by the national lesl^ture for the term of seven years, with 
power to carry iuto execution the nanonal laws, to appoint to offices in oases not 
otherwise provided for, to be iueli^ble a second time, and to be removable on im* 
peochment and conviction of malpractices or neglect of duty. 

This has reference only to the President. Mr. Pinckney and Gou- 
verueur Morris made the following motion with reference to that 
resolution : 

Mr. Pinckney and Mr. GDuvemeur Hmris moved to strike out tiiis part of the 
resolution : 
To be removable on impeachment and oonviotion of malpractice or neglect of 



""i^. 



Pinckney observed, ho ought not to be impeachable whUe in office. 



Not while out of office, but he ought not to be Impeachable while 
in office. The query with them was whether he should be impeacha- 
ble only in office. Did not that in itself imply that he was to be im- 
peachable when out of office? The clause conferring the general 
power of impeachment had gone before ; but here it was proposed 
to impose a special penalty on the President who should be ^ilty of 
these piu-ticular crimes, " malpractice or neglect of duty." This clause 
alone referred to him ; and then the motion was to strike out removal 
from office, because he ought not to be impeachable tchile in office, leav- 
ing him subject to the general jurisdiction which had gone before, 
that he should be impeachable at the discretion of the House. But 
the inquiry was should he be subject to punishment of removal and 
other disqualifications f Then Mr. Davie, in reply to this motion 
that the President ought not to be impeachable whue in office, said : 



If he be not impeachable while in oflftce he will spare no efibrts or means what- 

got himself re-olocted. F '* 

good behavior of the Executive. 



ever to got himseu re-olocted. He considered this as an essenUal security for the 



What good would it do him to be re-elected if he could not be im- 
peached anyway if he was out of office f If it meant, as the learned 
counsel suggested it did mean, that he bhonld not be impeached af- 
ter he had gone out of office, how woul4 it be a harbor of safety for 
him to seek a re-election f This is what Mr. Davie said : '* He would 
then s[)are no means to secure re-election " to avoid impeachment. 
He need not take that pains according to the learned counsel for the 
defendant, because when he had gone out of office he would become 
a citizen, and he would make his best bow to the tribunal and say, 
'* You cannot impeach a citizen." So we sa^ that the very reverse oi' 
what the counsel for the defendant has cited this for is what the 
framers of the Constitution meant. 

Mr. Wilson concurred in the necessity of making the Executive impeachable 
while iu office. 

Mr. GouvBRMtUR MouKls. He can do no criminal act without coadjutors, who 
may bo punished. In case he should be re-elected, that will be a sufficient proof 
of nis innocence. Besides, who is to impeach f Is the impeachment to sni^pend 
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his fonctions f If it is not^ the miaobief will go on. If It is, the impeachment will 
bo nearly eqnivalent to a displacement, and will render the Executive dependent 
on those who are to impeach. 

Colonel Mason. No point is of more importance than that the right of impeach- 
ment should be continued. 

They were not discussing, as the learned connsel says, whether the 
right of impeachment should exist at all, but whether the President, 
speaking of him alone and no other civil officer, should be removed. 
The query was whether he ought to be impeached while in office or 
left until after he had gone out, as indicated by Mr. Mason : 

Stai any man be above Justice f Above all« shall that man be above it who can 
commit the most extensive i^jnstice f When fluent crimes were'committedf he was 
for punishing the principal as well as the coacQutors. 

So that it seems to me that this authority, instead of sustaining 
the eccentric view of it taken by the learned counsel for the defend- 
ant, is the very reverse. After very elaborate discussion our ances- 
tors concluded that a President might be impeachable while in office. 
During all that discussion on this very subject, it never occurred to 
any one to doubt the propriety of impeachment after the criminal 
had gone out of office. Had the learned counsel for the dMendant 
been there with this plea and suggested that the President could not 
be impeached after he was out of office, how completely would the 
subject of impeachmcmt have been exhausted. Mr. Pinckney would 
have denied the propriety of impeachment while in office. The learned 
connsel would have chimed in with the impropriety of impeaching 
the President after he had gone out of office. The result would have 
been pretty nearly what it would be now if resignation could be 
pleaded in bar of Jurisdiction on impeachment. This subject of im- 
peachment would have been completely eliminated from the Consti- 
tntion. 

Another case of impeachment in the English House of Lords oc- 
curred in 1806, which, as a precedent, from the facts on which it was 
founded, may afford some light on the question now to be decided, 
viscount Melville was appointed to the office of treasurer of the navy 
on the 19th of August, 178*2, in which he continued till the 10th of 
April^ 178^ He was re-appointed on the 5th of January, 1784, and 
remained in office until the 1st of June, 1800. On the 8th of April, 
1805, Mr. Whitbred introduced resolutions of censure and on the 9th 
moved iu the House of Commons an address to the king praying his 
removal from the king's council. He had been transteired from 
treasurer of the navy to the king's council in the mean time. While 
this matter was under discussion Viscount Melville, on the 10th of 
April, resigncNd, Just as this defendant resigned while this discussion 
was pending in the House of Representatives. The resignation was 
accepted the same day (as this was) and notice thereof officially com- 
municated to the House of Commons on the 29th of May, 1805. Mr. 
Whitbred gave notice in the House of Commons of a motion for the 
impeachment of Lord Melville. In pursuance of this motion articles 
were drawn, inclndinc, among others, transactions that occurred in 
the first term of his incumbency of the office of treasurer of the 
navy; and, although at the time of trial beheld no office in England 
and it had been twenty-two years since he had first laid down the 
office which he held at the time of the commission of some of the al- 
legeil crimes, the House of Peers took cognizance of the case and 
fully tried the defendant. At the time of trial twenty-four years 
had elapsed since some of the alleged criminal acts had been done. 

This case would establish at the same time that resignation did not 
divest Jurisdiction and that without an express statutory enactment 
official impeachable crime is without limitation as to the time of its 
prosecution. Once guilty, he is for life at the mercy of the impeach- 
ing tribunal. 

The case of Judge Barnard has been cited by several of my col- 
leagues and discussed somewhat at length. It is th^ only American 
precedent directly upon the question under consideration. As to that, 
it is only necessary to say that the court sustained the Jurisdictional 
power of impeachment. The likeness between that and this is more 
than an analogy. 

Blount's case has been cited by the learned counsel, and one of them 
asserted as a part of his discussion of this case that we must stand 
upon the same principle that was there asserted, that all persons are 
liable to impeachment ; and it has been announced by the second 
counsel who spoke for the defendant that the question you were to 
decide was whether you had J urisdiction over forty million people. We 
take no such ground as that, but distinctly repudiate it, and say that 
our definition of impeachment, which we maintain is correct and de- 
rived from the whole series of acyudicated cases, confines this ; that 
the Jurisdiction of the Senate by the very naming of impeachment 
fer «0 isconfined to official crimes, and there are not forty million officers 
in the United States^ although there is a considerable number of them. 
But you have Jurisdiction of every criminal official offense, of every 
official crime which may be committed by an officer, and it is in the 
discretion of the House of Representatives whether they will prosecute 
all official crimes before you or not. It was anticipated, doubtless, by 
the f ramers of the Constitution that the House of Representatives 
would eliminate all cases from those within their discretionary power 
except such as from their character deserved Judgment from this tri- 
bunal. So we do not stand upon that ground, but the very reversi^ ; 
that no person can be impeached here who did not commit au 
official crime, and that no one who has not been an officer of the United 
States can commit on official crime. 



The Senator is not an officer of the United States ; the Congress- 
man is not an officer of the United States. Why f In the formation 
of our Government three elements entered. Tnere were the people, 
the States, and the General Government. The people are represented 
by the Congressmen ; they receive their commissions directly from 
the people. They are the officers of the people of a State, and not of 
the United States. They may do official duty with reference to the 
United States, as some other State officers do now; but the^ are still 
officers of the State. The Senators represent the sovereignity of the 
several States : they represent the States, and as such are officers of 
the States, ana not of the United States. So that a Senator is not 
impeachable in that he is not an officer of the United States. A Con- 
gressman is not impeachable in that he is not an officer of the United 
States but an officer of the people of a State. 

It leaves it, then, that those cognizable before this court are only 
those who are the Government officers of the United States, who are 
officers alike for every State, who receive their powers alike from 
every State, directly or indirectly, who are commissioned by the peo- 

Sle of all the States, or who are commissioned by some person repre- 
^nting the people of all the States. So that the officers of the United 
States are those included in the executive department of the Govern- 
ment, and every officer of that executive department we conceive to 
be impeachable before this tribunal 

Now, why should it be that a civil officer should be impeachable 
rather than a military officer t Is the one more dangerous than the 
other t Were the f ramers of the Constitution more careful to guard 
one than the other t No. They simply took this into consideration : 
This provision simply meant that it was imperative that on impeach- 
ment for certain crimes of a high grade, civil officers should be re- 
moved. Why not military officers? Because military talent is of a 
peculiar character. One man in an army may not represent only one 
man, but his name mav be good for a thousand, ten thousand, or 
more. Suppose you take the case of the Duke of Marlborough — a 
man noted perhaps for his avarice— a man who, if he had been prose- 
cuted for official malpractice under our Constitution, would have 
been removed from office had this power been extended to military 
officers as well as civil officers ; but to remove the Duke of Marlbor- 
ough from the head of the armies of England would have been equiv- 
alent to yielding her place as a military nation in the face of the 
world. So there is a reason why military officers should not be nes- 
essarilv removed. You may remove them. If the demands of the 
Republic require you should remove them you should do it. but you 
are not compelled by the Constitution to do it. That is why it was 
made applicable to civil officers alone, and in reference to civil offi- 
cers we have daily and hourly indications that if the very best of 
civil officers were to be removed, highest or lowest, abundance of 
people would spring up, numerous as the frogs of Egypt, fully com- 
petent and amply willing to fill the places. It was restricted as to 
military officers because of the character of the duties they have to 
perform ; it was restricted as to naval officers for the same reason ; 
and it was not, as I apprehend, for the cause suggested by Judge 
Story : that there were courts-martial to try their crimes. 

The spirit of our institutions is that the people shall all the time 
hold their hand on every officer in the United States. As to those 
that were elected by themselves, Congressmen, they placed it in the 

gower of Congress to remove them. As to those that represented the 
tates, they placed it in the power of those representing the States 
to remove them. That is, they held the power of removal all tbe 
time, directly or indirectly, and intrusted it to no single individual. 
As to the officers of the United States, who are those under the Ex- 
ecutive, they meant to hold the same band upon them, and they did 
hold it. They meant that the military, the maritime, and the civil 
alike shall be subject to impeachtnent and trial, and that if it is neces- 
sary this court can drag from his height the military hero or majr drag 
from his depths the depredating custom-house officer. This is the 
view we take of this, and nothing more. We do not stand in opposi- 
tion to any principle contained in the Blonut case ; but in that Blount 
case there was nothing decided by the court that in any way collides 
with the views we have announced. 

I will now onlv call attention to the final resolution in that case, 
because I have already consumed almost double the time I intended. 

Mr. CONKLING. Before the manager enters upon another point, 
if it will not incommode him I should like to make an inquiry touch- 
ing a statute he cited, and the argument he derived from it. 

The PRESIDENT pro tempore. The inquiry of the Senator will be 
reported. 

The Secretary read as follows : 

Section 1781 of the Revised Statutes, cited by Manager Jenks, con- 
cludes thus :*' And any » » • officer convicted of a violation of 
this section shall, moreover, be disqualified from holding any office 
of honor, profit, or trust under the Government of the United States." 

If the respondent be convicted on the indictment said to be pend- 
ing under this section, can the Judicial court pronounce the judgment 
required if in the mean time the Senate pronounces it^ or should the 
court first pronounce Judgment, what would be the weight of the fact 
in determining the province of the Senate t 

Mr. Manager JENKS. We regard that fact as having little or no 
weight with reference to determining the authority of the Senate, be- 
cause, as I have already discussed and expressed my views, from the 
fact that the court has not power to infiict any portion of its sentence 
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yon cannot infer that the conrt has not power to try. Jurisdiction 
means the right to try and decide. If yon take the definition of jnris- 
diction, it is the right to try and decide. To judge is what it means. 
It does not necessarily imply to execute. Hence yon try and decide 
and execute so far as the circnmst^mces of the criminal will permit, as 
I have already illustrated. This case would have no relevancy if that 
be the correct view, that vou cannot argue from the fact that the 
ooort cannot inflict part of a punishment that therefore its Jurisdic- 
tion is divested. 

With reference to the trial of President Johnson, as cited by the 
last counsel for the defendant, I have looked in vain to see any rele- 
vancy in that argument or in the opinions there quoted. Those opin- 
ions were delivered with reference to the case they were then trying. 
The question whether one who was not an officer is impeachable was 
not before the court. Anything that a court or a judge thereof may 
incidentally say in argning the proposition before his mind is not to 
be considered as even the opinion of the individual who may have 
been deciding the question. 

Mr. SHERMAN. I will ask the counsel to read the finding in the 
Blount case. 

Mr. Manager JENKS. Yes, sir. I was drawn away from that by 
the question of the honorable Senator from New York. There were 
two motions made, and from the two the action of the oourt is de- 
rived. This was the motion made in the Senate : 

Rmoloed, That WilliMn Blount waa ft oivil ofiicer of the XTnlted Stfttes, within 
the meanloe of the Conatitution of the United States, ftnd, therefore, liable to be 
impeached by the House of Kepreseutatives; 

That, as the articles of impeachment charge him with hieh crimes and misde- 
meanors. snpposed to have been committed while he was a Senator of the United 
States, his plea oo^ht to be ovemiled.— 3 Annak <if Oongrtu, page 2318. 

It was substantially this : that a Senator of the United States is 
not a United States officer j and the whole argument in that case is em- 
braced in the two propositions which were announced by Mr. Dallas 
as the two propositions which they would undertake to maintain, 
which are found on page 2:^ : 

1. That only civil officers of the United States are impeachable ; and that the of- 
fenses for wUch an impeachment lies must be committed in the execution of a pnb- 
lio office. 

I may say here that the word <' civil '' was not discussed at all. It 
was not a matter of any account whether the^y were civil or military. 
We exactly assent to the proposition that it is only an officer of the 
United States— that is, an officer at the time of committing the crime — 
who is Impeachable ; and that the crime must be committed in the ex- 
ecution of public office. That was the argument of Bir. Dallas, and 
we stand exactly upon that. 

The next proposition is : 

S. That a Senator is not a civil officer impeachable within the meaning of the 
ConsUtntion ; and that, in the present instance, no crime or misdemeanor is charged 
to have been committed by WUliam Bloont in the character of a Senator. 

These were the two propositions that Mr. Dallas and Mr. Ingersoll 
undertook to maintain. The^ did maintain these propositions, and 
we exactly accord with the view stated in these resolutions. I have 
read the resolution which was first offered in the Senate. I now 
read What followed : 

After debate, on motion, the conrt adjourned till twelve o'clock to-morrow. 

« « • • w * « 

The oourt proceeded in the debate on the motion made on the 7th instant. 

That is— 

That William Blount was a civil officer of the United States within the meaning 
of the Constitution of the United States, and therefore liable to be impeached by 
the House of Representativee. 

That, as the articles of impeachment charge him with high crimes aAd misde- 
meanors, supposed to have been committed while he was a Senator of the United 
States, his plea ought to be overruled. 

And, on the question to agree thereto, it was determined in the negative— yeas 
11, nays 14. 

A counter-resolution was then offered, which is found on page 2319: 
The conrt is of opinion that the matter alleged in the plea of the defendant is 

safficient in law to show that this court ought not to hold jurisdiction of the said 

impeachment, and that the said impeachment is dismissed. 

This resolution was adopted b^ a converse vote of 14 to 11. The 
matter alleged in the plea on which these resolutions are founded is 
as follows, and thus italicized: 

That although true it is that he, the said William Blount, was a Senator of the 
United States from the State of Tennessee at the several periods in the said arti- 
cles of impeachment referred to, yet that he, the said William, is not now a Sen- 
ator^ and u not, nor was at the several periods so as aforesaid referred to, an officer 
of the United States. 

''/t not nor was on officer of (he United States " was the substance 
of their plea. Yon will see from the argument of Messrs. Dallas and 
Ingersoll that they distinctly discussed the question whether he was 
an ofiicer of the United States, and the finding was in conformity 
with the proposition as I have heretofore stated it. So that the case 
of Blonnt in no way contravenes the view which we take of this 
case, bnt. on the contrary, rather corroborates it. 

Then, Senators, this proposition of the defendant presents itself to 
us in one generalview, and I shall not consume more than five or ten 
minutes more at most. There was a contest in the history of En- 
glish law between prerogative and law. It was maintained by the 
adherents of the Crown that prerogative was above law. The earlier 
Stuarts contended for that principle, and when Parliament passed a 



law that did not accord with the views of the king, at occasional in- 
tervals the king assumed the right to suspend the law, maintaining 
that he had that prerogative. Tne contest never came between those 
two propositions distinctly until in the time of Thomas Wentworth, 
Earl of Strafford, and he among others finally asserted (being an 
officer of England) *^ that the little finger of the king should prove 
thicker than the loins of the law.'' That placed the issue distinctly 
before the people. Shall the king's little nnger be greater than the 
loins of the law was the proposition they mscnss^, and the stake 
was the life of a mighty nobleman. That stake was played for, and 
the freemen of England won. Thev said that the law is above every 
man ; that the king cannot and shall not suspend it. Then, Senators, 
can this defendant suspend the Constitution of the United States? 
It gives you the full power to try all impeachments. It gives the 
House or Representatives full authority to impeach. Is nis little 
finger mightier than the loins of the Constitution f Should that 
proposition be maintained t Shall official corruption maintain itself 
as superior to the great organic law of this mighty Republic t We 
say neither he nor the Chief Executive is above the law. I make no 
charge against the Chief Executive, because I maintain it was only 
the perfidy of the defendant that induced the accex>tance of the 
resignation. 

No man is above the law. If the decisi m were that you have no 
power to punish this crime, it is equivalent to saying that official 
crime can go unpunished at the option of the criminal. This would 
not be conrormaole to what we believe to be ri^ht. It is not con- 
formable to the general principles of right and justice. It was an 
infamy for him to go ana withhold material facts to set bis patron, 
the Chief Executive, who had trusted him, to accept his resignation, 
It was in itself a crime ; and can he by heaping crime upon crime re- 
lieve himself from all punishment t It seems uni'easouable. It is 
true it might be maintained upon the principle which we often find 
announced as an irony. Jean Jean, for stealing a loaf of bread, may 
be consigned to the galleys, and with ball and chain, in the burning 
sun, may be made to work for years and years, although that loaf of 
bread was to supply the wants of hungering children. Bnt it has 
passed into an irony that if a man has stolen a hundred, let him steal a 
million and he passes from the grade of a criminal to a model specu- 
lator, and even sometimes is regarded as a benefactor. In this tri- 
bunal at least that principle ought not to exist The assertion which 
is made in hitter irony upon the Justice of our country is the very 

Erinciple upon which the defendant stands. " I was a criminal : I 
ad done harm enough apparently, but I see myself in danger, and I 
commit the additional perfidy of betraying him who had trusted me, 
and by doing this additional ciime Ihave heaped up crime enough to 
get beyond the range of the law. I made my former crime, which 
was insufficient perhaps, a million instead of a hundred." They urge 
the bitter irony of the crowd as the principle on which this case 
should be decided. We insist that this principle be not recognized* 
What does he bring here to this tribunal as an expiation for his of- 
fense? He brings his own perfidy ; his own betrayal of trust. He 
does not bring the last drop of the patriot hero's blood ; he does not 
bring the last sigh of devoted love ; he does not bring the tear of the 
penitent ; but he says, "I hold up my own perfidy, my own betraval 
of my patron, as a screen. Under this panoply I stand, and by this I 
divest the Jurisdiction." Senators, shall this be recognized as a suffi- 
cient shelter for the defendant in this case t 

Mr. WHYTE. I move that the Senate sitting in the trial of this 
case take a recess for twenty minutes. 

The motion was agreed to ; and (at two o'clock and ten minutes 
p. m.) the Senate sitting for the trial of the impeachment took a re- 
cess for twenty minutes. 

The PRESIDENT pro tempore resumed the chair at two o'clock and 
thirty minutes p. m. 

Mr. Manager HOAR. Mr. President and Senators, the House of 
Representatives, in the name and for the protection of the whole peo- 

Ele, demands of the Senate its Judgment that William W. Belknap, for 
igh crimes and misdemeanors in office, be forever disqualified to hold 
or enjoy any office of honor, trust, or profit under the United States. 
For all purposes of the present argument the guilt of the defendant 
is admitted. He meets the demand by a denial of the authority of the 
House to impeach and of the Jurisdiction of the Senate to convict for 
any official misconduct when the party accused has, under whatever 
circumstances laid down his office. 

The issue so made up is a simple and narrow one. Two or three 
brief sentences of the Constitution, two or three American precedents 
— there is nothing else that speaks with absolute authority on this 
subject. Yet. simple and narrow as is the question which is now 
for the first time directly presented to this tribunal for its Judgment, 
there can be no doubt that it would have been deemed b^ the f ramers 
of the Constitution one of the most important to which it could give 
rise. The attempt is to abridge, by much more than one-half, the 
compass of the most august Judiciiu proceedings and the powers of 
the most august judicial tribunal known to our €k)vemment. 

The Constitution itself is a document of a few pages. A few legis- 
lative and executive and judicial processes, a few principles of uni- 
versal application, a few impregnable barriers, have been deemed ade- 
quate provision alike for the exertion of the national forces and the 
protection of the rights of the American people for all coming tim« 

The convention that framed the Constitution depended npon tbot 
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process of impeachment tor secure the people against two great dan- 

gers : nsarpation of execntive power and ofBcial corraption. Their 
ebates, the debates in the State conventions, the countless argu- 
ments addressed to the people through the press, all show that the 
men of that veneration expected the Constitution to stand or fall as 
it had solvea the problem of protection against these two dangers, 
execntive usurpation and use of office for corrupt personal ends. The 
discussions were of methods which should afford protection against 
executive power and execntive corruption ; the maxims cited were 
the maxims which restrain executive power and executive corruption. 
Treason and bribery are expressly named and coupled together in the 
Constitution as the two ereat heinous crimes against the existence of 
the nation Itself. Which of these two high crimes thus joined to- 
gether our fathers would have deemed the worst, they have left noth- 
ing on record to show. But I fancy, if those honest and frugal patriots 
had b«'en osked the question, the answer would have shown some- 
thing of the temper which the great English historian ascribes to the 
youuser Pitt, that in an hour of temptation he might have been in- 
duced to iTiin his country, but he never would have stooped to pilfer 
from her. 

The political history of the country from which our fathers came, 
ft history in which the framers of the Constitution were profoundly 
versed, was a history of perpetual strife with these two evils. From 
the time of the conquest down to a period within their own memory, 
in every generation, the heads of the men who had aided and the heads 
of the men who had resisted the usurpations of the Execntive had 

g* ven place to each other on Temple Bar. When Dr. Franklin was in 
ngland. in 1757 or from 1764 to 1775, he might have witnessed the 
scene, which Mr. Disraeli, the present prime minister, says took place 
in the House of Commons every session down to the time oi the 
American war, when the secretary of the treasury used to sit at the 
gangway and, at a stated period of the session, give a five-hundred 
pound note to every man who supported the government. 

1 will read Mr. Disraeli's statement from his speeches on parlia- 
mentary reform. He says : 



Why, before tbe American war— a period not vet very remote— the secretary of 
)be treasary used to sit at the ganjrway— Just wnere the honorable member from 
Devooport IS now accustomed to sit— and at a stated period of the session, the end 



or the beginning, gave, in the house, to the member who snpported the eovem- 
ment. a routine douceur at a £500 note ; which was as little looiced upon as Bribery 
as head-money bv a freeman. [A. voice: " WalpoleI"J No, no; much later than 
Walpole. and quite distinct from secret bribery. It was a practice which the man* 
nen of the age and the low tone of public feeling permitted. 

As a bridle on executive usurpation and a remedy and punishment 
for official corruption, this power of impeachment, with the smaller 
penalty of removal from office and the greater penalty of perpetual 
disnualification beyond hope of pardon to return to it, was inserted 
in the Constitution. It was provided that the source of executive 
power should be, mediately or immediately, the people; but it was 
never dreamed that the public officer would be free from the tempta- 
tion to usurp pow ers not belonging to him, or to use power corruptly 
because he owed his office to the people. No purpose can be traced 
in the history of those times to limit or impair in the least these con- 
stitutional securities. On the contrary, the debates in the conven- 
tions, national and State^ and all the public discussions, show the 
great anxiety on these points. I do not think I need argue to those 
who took part in the last great trial of an impteachment, or to any 
person who takes part in this, that the Constitution has no securities 
to throw away. 

It adds much to the gravity of this Inquiry when you recall the fact 
that although this will be the Judgment of a le^slative body, it will 
be the judgment of a legislative body clothed with judicial functions. 
If you determine that ^ou cannot rightfully exeroise the jurisdiction 
now invoked, your decision is binding on your successors for all time. 
It has been well said by an eminent member of this court : 

You hold this great power in trust, not for yourselves merely, but f<»r all your 
successors in these high places, and for all the people of the country. It is your 
duty to preserve and to transmit unimpaired to your successors in these places all 
the constitutional rights and privileges guaranteed to this body by the form of gov- 
wnment under which we \ive.SpeS>h ^ Manager BoutweU onthettialqfthe Freei- 



These constitutional securities are for all ages, for times like those 
of Charles II or James II, as well as like those of Washington ; not 
only for times of few wants and simple manners, but for times when 
universal corruption and a universal tendency to usurp power on the 
part of public officers may prevail. That Senator will have inflicted 
an irreparable injury upon liis country who by his vote shall forever 
limit tue powers of his successors to reach the guilty counsellor of the 
Executive or the usurping or corrupt officer, to remove him and to 
place him in respect to public office, beyond the power to pardon and 
beyond the po#er to restore. 

One of the learned counsel told you the other day that " the history 
of impeachments and of bills of pains and penalties and of bills of 
attainder is the history of the shame and the misfortune of England." 
And he cited the case of Floyd, a Catholic gentleman, senten<^ to a 
cruel and ignominious punishment in the reign of James I for some 
idle expressions touching the Elector Palatine. Floyd was not ira- 
neacheo ; nor is the counsel right in his general assertion. The 
learned counsel confounded together two things altogether distinct. 
Bills of attainder have never found in this country anywhere either 
a place or a defender. But the great judicial power of impeachment 



has, I believe with scarcely an exception, been exerted in England 
justly and with the most beneficent efiects upon public liberty and 
public virtue. I have not examined every recorded case. If I had I 
ought not to weary you wi th their recital. But I will cite one weighty 
authority, which you will, I think, accept as decisive of this question. 
Hallam, the great historian of English constitutional liberty, says of 
the impeachment of the Earl of Middlesex, in tbe^ime of James I: 

This impeachment was of the highest moment to the commons, as it restored 
forever that snlntary constitutional richt which the single precedent of Lord Bacon 
might have been insuflScient to establish as against the mmisters of the Crown. — 
S^tame ConeHtuHonal Hietory, volume 1, pige 401. 

Again, in summing up the results of one of the most memorable Par- 
liaments of James 1, he says : 



The commons hod been eneoged for more than twen^ir years in a struggle to 
lortify their own and their fellow-sablectis' liberties. Tney had obtained in this 
perioa but one legislative measure of importance, the late declaratory act against 
monopolies. But th^ had retctied from distue their ancient right of impeacMient ; 
and of these advantages some were evidently incomplete, and it would require the 
most vigorous exertions of future Parliaments to realize them. But such exertions 
the increased energy of the nation gave abundant cause to anticipate. A deep and 
lasting love of freedom had taken hold of every class, except perhi^iis the clergy. 

But there is no better evidence of the character and value of the 
process of impeachment than its incorporation into the constitution 
of every American State in force before 1787 excepting^ possibly, 
those still under charter government, and into the Constitution of 
the United States. Does the learned counsel think that John Adams, 
who drafted the Massachusetts constitution of 1780 ; that Jefferson, 
who inspired the Virginia constitution of 1776, with the tires of the 
Declaration of Independence burning in heart and brain : that Ham- 
iltoUj and Franklin, and Morris, and Madison, and Georffe Mason knew 
nothing of the history of English lil)ertyf Why, the Declaration of 
Independence caught its flame from the constitution of Virginia. 
The two torches were lighted by the same hand and in the same 
summer ; and yet the constitution of Virginia expressly provides for 
the impeachment of the governor after he leaves office, and for the 
impea<-hment, whether in or out of office, of every other civil officer 
whatever. It is to the writings of these men you must look for the 
best exposition of the constitution of England. When they provided 
this weapon for the arsenals of the State, they knew well enough on 
which side it would be drawn 'ind used. 

The learned counsel for the defense have made a comparison be- 
tween this body and the courts of the country, implying that they 
expect less of Judicial calmness and freedom from undue bias from 
the Senate than from them. Not so judged the framers of the Con- 
stitution. In that remarkable number (64) of the Federalist, which is 
one of the few the authorship of which has been claimed for all three 
of the gi^eat men who joined in that work, (it is No. 64 in Mr. Daw- 
son's edition, No. 65 in the older editions,) the author — I will not de* 
tain the Senate by reading his entire language — goes on to discuss 
the question and to answer the question of the capacity of the 8u- 

greme Court to be clothed with this high constitutional function. 
[e says : 

It \b mnch to be donbted whether the members of that tribnnal would at all 
times be endowed with so eminent a portion of fortitado as woold be called for in 
the execation of so difficult a task ; and it is still more to be doubted whether they 
would possess a degree of credit and authority which inight on certain occasions 
be indispensable towanl reconciling the people to a decision that should happen to 
clash with an accusation brought by their immediate representatives. 

He then pronounces, as the convention had already pronounced, 
that this body— numerous ; secure in its long constitutional term of 
office ; secure in its election b^ bodies in the States themselves re- 
moved one step from popular impulse and movement and violence ; 
secure in its character, in its authority, and in its numbers — was the 
only bod^ to which such a question as this could safely be committed. 

The history of impeachments in this country has proved the cor- 
rectness of this opinion. Before what State senate, in what case be- 
fore the Senate of the United States has the party impeached failed 
of an impartial trial and a righteous judgment f The advantages of 
the accused in an ordinary criminal trial are outweighed a thousand 
times by the selection for his judges of the seventy-four citizens of 
the Republic first in official rank and the requirement of a two- 
thirds vote for his conviction. It was said by the counsel for the de- 
fendant that this was a question whether the Senate had power to try 
forty millions of American citizens for crime. I do not think the num- 
ber of American citizens who have committed high crimes and mis- 
demeanors in national office is or ever will be very larse. Jurisdic- 
tion in impeachment extends only to abuses of official trust. The 
jurisdiction of the Senate is a national one, and is limited to abuses 
of national official trast. 

The time for the determination of this question seems to me a pe- 
culiarly fortunate one. We are in no tempest of political passion 
threatening to disturb the serenity of this Chamber. There is no 
political division in this presentment. The House, with entire una- 
nimity and with no distinction of party, has expressed its judgment 
both of the guilt of the defendant and the power to institute the 
process. He has already removed himself from office. The right to 
hold office under the United States hereafter is likely to be of equal 
value to him whether he escape trial by this plea or be convicted of 
the offense by the Senate and on that conviction receive the f nil 
constitutional sentence. If there be any rumors or excitements any- 
where the only persons concerned in this trial whom they have 
moved are the counsel for the defendant when they were led to think 
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that the Senate of the United States on oath conld not fairly try 
whether ll'i^OOO a year paid by a post-trader to the roan who got him 
his place was divided with the Secretary who made the appointment. 
If the defendant be indeed innocent, or if, as bis counsel says, he have 
a reputation which he values more than life, the only haste in the 
course of these proceedings which has in the least pr^udiced him 
is the haste witn which his counsel advised him to lay down his 
office, and the only wrongful judgment is the judgment which deter- 
mined him to keep his own story of the transaction from the knowl- 
edge of his countrymen and from you who are to judge him. 

The people of this country are just. The Senate is just. No de- 
fendant, if innocent, need fear to trust his vindication to either. 

It is therefore a great right of the American people, and not the 
fate of an individual culprit, with which you have to deal to-day. 

I have one other preliminary remaik only. Surely if any occasion 
can ailso which will justify the appeal to this great remedy it is a 
-well-founded chaise of bribery agamst the head of the Department 
of War. Corruption in the legislator, in the Senator, or the Repre- 
sentative, is inexpressibly base and infamous. But the legislator fre- 
quently lays down his office. He acts as only one of a numerous as- 
eembly, in the gaze of the whole people, answerable to a jealous con- 
stituency and watched by a jealous opposition. Corruption in the 
judge is odious and degrading. But the judge acts on principles 
which he must state in public and which must conform to the prece- 
dents known by heart to a learned profession. He shares his duties 
with juries and with associates. His court is open. Opposing coun- 
sel must be heard and opposing suitors must be present at every step. 
The i)er8ons must be few whom he can wrong with any hope to es- 
cape detection and punishment. 

But the Secretary of War is intrusted with the constant care and 
supervision of Government property of vast amount and value. He 
has practically, and in spite of every possible precaution that you as 
legislators have been able to devise, power over large contracts to be 
entered into and performed at remote places. He has the right, 
without appeal, to allow large claims against the Government. He 
has the power most seriously to affect the fortune of all persons who 
might suspect abuses and whose duty it would be to make complaint. 
But this is by no means all or the largest part of it. He is the head 
of that one Department in our Government, or rather one of the two 
Departments in our Government, whose ruling principle is honor. 
The Army and the Navy are the spotless lilies of the national serv- 
ice. Everywhere else it is enough to ol»ey the law and to perform 
the duties of office. But the soldier must attain and conform to a loft- 
ier standard of personal character and conduct. Any conduct unbe- 
coming an officer and a gentleman is sufficient to drive him from the 
service and degrrade him irrevocably in the estimate of mankind. The 
example of bribery in the head of the War Office must inevitably 
debauch the entire military service of the country. 

Here let me refer in his speech on the impeachment of Warren 
Hastings, to Burke's description of the effect of bribery in the gover- 
nor-general of India : 

But. my lords, when the vices of low, fiordid, and illiberal minds infect that high 
aitiiatloD; when theft, bribery, and peculation, attended with fraud, prevarication, 
falsehood. misrepreseDtation, md forgery ; when ull these follow in one train ; when 
these vices, which gender uid spawn in dirt and are nursed in dnng'hills, come and 
pollute witn their slime that tiirone wliich ou^ht to be a seat of dimity and purity, 
the evil is much (greater. It may operate daily and hourly ; it is notonly imitable, 
but improvable, and it will be imitated and will be improved, from the' highest to 
the lowest, through all the gradations of a corrupt government. They are reptile 
vices. There are situations in which the acts of the individual are of some mo- 
ment, the example comparatively of lit tie importance. In the other the mischief of 
the example is infinite.—? Burke's Works, pages 280, 281. 

Our people, Senators, feel a just pride in the Military Academy at 
West Point. Some of you have witnessed in person the effect of that 
wonderful system of military education which the wisdom of our 
Government has planned and brought to so much perfection for the 
instruction of our regular officers. You have seen how the youth, 
coming often from the humblest places in life is transformed by its 
four years of discipline. By that austere training — the training alike 
of the scholar and the knight — the youth is brought to cherish truth, 
to despise wealth and luxury, to be content with frugal and simple 
living. In a report on West Point signed with the names of J. W. 
Stevenson and John Sherman and addressed to W. W. Belknap 
in 1870, 1 find " a high sense of honor, a sacred regard to truth, and a 
feeling of individual responsibility to God '' stated as the fundamental 
principles which that institution seeks to instill into its pupils. But 
what notions will the cadet get of these virtues who sees on com- 
mencement-days the Government, to him in loco parentis and to whose 
service his life adorned and consecrated by these virtues is to be de- 
voted, represented h^ a Secretary of War whose hands are filled with 
bribes, a practice with which falsehood and deceit are inseparably 
connecteat 

There are four principal sources from which we can derive aid in 
determining the extent of our constitutional power to render judg- 
ment on impeachment : 

First, the history of these clauses of the Constitution as found in 
the debates and journals of the convention of 1787 ; 

Second, the opinion of other tribunals or public men or writers of 
authority ; 

Third, the argument derived from the language of the Constitu- 
tion; and ' 



Fourth, the broader argument derived from a consideration of the 
great public objects to be accomplished. 

I hope to satisfy the Senate that all these point the same way ; the 
history of the steps by which these constitutional provisions found 
their place, the few authorities which can be found on the subject, 
the narrower argument drawn from the language of the Constitution 
and the broader argument drawn from a consideration of the great 
public object to be accomplished all point the same way and bring 
us irresistibly to the conclusion that the power of the Senate of the 
United States over nil grades of public official national wrong-doers, 
a power conferred for tne highest reasons of state and on fullest de- 
liberation, to interpose by ite judgment a perpetual barrier against 
the return to power of great political offenders, does not depend upon 
the consent of the culprit, does not depend upon the accidental cir- 
cumstance that the evidence of the crime is not discovered until after 
the official term has expired or toward the close of that term, but is 
a perpetual power, hanging over the guilty officer during his whole 
subsequent life, restricted in its exercise only by the discretion of the 
Senate itself and the- necessity of the concurrence of both branches, 
the requirement of a two-thirds' vote for conviction and the constitu- 
tional limitation of the punishment. 

I desire to road very briefly an account of the method by which 
these clauses found their place in the Constitution. I confess when 
I hoard what was said by the honorable counsel for the defendant 
on that subject the other day I was absolutely amazed that two 
pairs of eyes looking at the same text with a dmerent Intent could 
reach such different conclusions. The honorable counsel told the 
Senate that two of the most famous lawyers of our great constitu- 
tional period, one of them a man who had set his name to the Con- 
stitution itself, made to your predecessors, when a great constitu- 
tional question was up, a statement of what their individual opinion 
was upon a question like the one we are now dealing with, and he 
thought that the reason Jared IngersoU and Mr. Dallas made this preg- 
nant and important statement of their opinion to the Senate of the 
United States was because they had not had a shilling to state it 
otherwise. Whether the learned counsel has had or is to have a shill- 
ing or whether the effect of that shilling upon his vision has been 
that which he attributes to the absence of the same coin in the case 
of Mr. Dallas and Mr. Jared IngersoU, it would be presumptuous in 
me to inquire or even to speculate. But I think I can show to the 
Senate of the United States, from the history of the formation of 
this Constitution, that the jurisdiction conferred was complete, and 
that the unanimous purpose of the convention to confer the power 
of impeachment over everybody committing crime in office is to l>e 
found and proved by its debates, and that the clause saying that 
civil officers can be removed on conviction is put there aa an ex- 
ception to the clauses which previously had determined the tenure of 
those offices. In other words, the framers of the Constitution had 
given the power of impeachment to the House, given the power of 
trial to the Senate, extended the power to all cases of national official 
wrong-doers, prescribed the mode of proceeding, the numbers neces- 
sary to convict, limited the judgment, and passed from that question. 
But when they came to deal with the power of pardon, in order that 
there might be no apparent repugnance, they said that the President 
may pardon "except in cases of impeachment." When they came to 
provide for a trial by jury, in order that there might be no suggest ion 
of a repugnance, they said *' except in cases of impeachment.'^ When 
they came to provide that the judge should hold office during good 
behavior, and that the President should hold for four years, and the 
Vice-President also, in order that there might be no apparent repug- 
nance, they said these officers may be removed, however, on judg- 
ment and conviction on impeachment 

The learned counsel, in opening, when he read to you certain pas- 
sages of the history of the steps by which this last par^raph, to 
which I have referred, traced how it got its place in the Constitu- 
tion ; but he left out the fact that the authority which we invoke, 
the general power to impeach, to try, and to convict, had been already 
conferred in the amplest manner, limited only as I have already 
stated. The debates m the convention of 1787, as reported by Mr. 
Madison and Mr. Yates, show no difference of opinion in the conven- 
tion as to the propriety of giving to the House of Representatives the 
general power of impeachment of public officers. There was differ- 
ence of opinion whether the trial should be by the Supreme Court, by 
a special court, or by the Senate^ and whether the President should 
be liable to be impeached while m office or only after the expiration 
of his term. 

If the original proposition had prevailed, first made to the conven- 
tion in a series of resolutions by Mr. Randolph — and. Senators, re- 
member that Mr. Randolph's resolutions are the backbone of the Con- 
stitution — there would be no doubt. They were presented, referred 
to the committee of the whole, reported from the committee of the 
whole, amended, referred to a committee of detail, and finally brought 
back by the committee of style in the complete and perfect form of 
the Constitution. But from the embryo to the full birth Mr. Ran- 
dolph's resolutions are the principle of life of the Constitution, and 
the resolutions of Mr. Paterson and Mr. Piuckney, which alone Mr. 
Carpenter read the other day, are merely resolutions which were re- 
ferred to the same committee, but upon which the convention never 
took action. 

If the original proposition had prevailed, first made to the conven- 
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tion in a series of resolations by Mr. Randolph, and afterward adopted 
and reported by tbe committee of the whole, the general power of 
trial of all civil officers on impeachment wonld have been vested in 
tbe Supreme Coort, leaving the method of proceeding and the limit 
of jurisdiction and punishment to be ascertained from the common 
law. There is where you have your first proposition. It is the gen- 
eral power of trial of all civil officers on impeachment vested in the 
Supreme Court, everything else beine left to the English practice, 
to be ascertained from the common law or determined by legisla- 
tion, with the limitation on the term of office of the President alone, 
'*to be removable on impeachment and conviction of malpractice and 
neglect of duty." 

On the 13th of June Mr. Randolph's ninth resolution, giving to the 
Supreme Court unlimited Jurisdiction over impeachment of any na- 
tional officers, was agreed to without dissent. 

On the same day Mr. Gorham reported from the committee nine- 
teen resolutions, which contained a plan or scheme of government, of 
which the ninth and thirteenth were as follows : 

Re$olvedy That a national executive be instltnted, to consist of a single person ; 
to be chosen by the National Legislature for the terra of seven years ; with power 
to carry into execation the national laws, to appoint to offices in cases not otber< 
wise provided for. to be ineli^ble a second time, and to be removable on impeach- 
nent and conviction of malpractices or neglect of duty ; to receive a fixed stipend 
by which he mav be compensated for the devotion of liis time to the public service, 
to be iMkid out of the National Treasury. 

13. Remlved^ That the Jurisdiction of the national judiciary shall extend to all 
cases which respect the collection of the national revenue, impeachment of any 
national officers, and questions which involve the national peace and harmony. 

This committee from which Mr. Gorham reported was the commit- 
tee of the whole, and you have then this ample jurisdiction reported 
from the committee of the whole to the convention,- containing the 
unlimited authority to try impeachments of any national officers and 
vesting it in the Supreme Court. 

On Uie 5th of June Mr. Paterson laid his plan before the conven- 
tion, which gave tbe national jndiciarv '^ authority to hear and de- 
termine on all impeachments of Federal officers," the power to remove 
the President being vested in Congress on application of a mi\jority 
of the executives of the States. 

July Id, the clause concerning impeachment of national officers was 
struck out from the enumeration of the powers of the Supreme Court. 
It is clear from the whole proceedings tnat this was done for the pur- 
pose of transferring the power to try impeachment to some other de- 
Snrtment of the Grovemment, and not in the least with the object of 
miting or destroying it altogether. There is no reason to think that 
in regard to all officers except the President there arose in the con- 
vention debate or (question that the power to impeach them should 
be as unlimited ns it was iu England, the extent of the punishment 
alone being restrained. 

July 20, the debate arose on the method of electing the President 
and on the tenure of his office. 

On the clause **to be removable on impeachment or conviction for 
malpractice or neglect of duty " Mr. Pinckney and Mr. Gouverneur 
Morris moved to strike out this clause. 

Now, remember you had at that time a universal power of impeach- 
ment over all national officers. Then they were dealing with the 
term of office of the President, and they had before them a clause 
which said that the President should be removable, limiting his four 
years in that respect upon impeachment. 

Mr. Pinckney observed he ought not to be impeachable whUe in oJ/Ue, 

That shows the understanding perfectly, that under the general 
clause he was impeachable after be left office, but that his four years' 
term, according to Mr. Pinckney, should go on. 

Mr. Davib. If he be not impeachable while in oJHee, ho will spare no effort or 
pains whatever to get himself rejected. 

Mr. WiLBON concurred in the necessity of making the Executive impeachable 
MthiUinoMee, 

ColoneiMASON. When great crimes are committed, I am/or puni^ing the prin- 
eipali a» wdl a» the coadjiUore. 

That is. Colonel Mason recognized the existence of the general power 
to punish the coadjutors and other officers as well in as out of office, 
and was for putting the President while in office on the same ground. 

This debate derives great si^ificance from the fact that in two of 
the States, Delaware and Virginia, the power of impeachment of the 
executive only existed when lie was out of office, and Vermont and 
Georgia in constitutions adopted a very few years afterward, almost 
contemporaneous, gave the power of impeachment over all who have 
been or may be in office, as cited the other day by Mr. Blair. In 
other words, these men, familiar with constitutions some of which 
made the officer that is the >iead of the State, impeachable only after 
he had left office and others which gave the general power over all 
the executive officers in or out alike, are dealmg with the Constitu- 
tion of the United States ; they put in this universal power of im- 
peachment without an objection from any quarter, reiwrted unani- 
mously from the committee of the whole, and then go on to deter- 
mine and to debate whether, as in Delaware and Virginia, the execu- 
tive while in office shall be in the same condition, which would of 
course make him de|)endent on the other branches of the legislature, 
as he would be out of office and as all other executive officers were 
either in or out. 

On the 2Cth of July the resolutions, as amended, were referred to 
the committee of detaiL As the plat then stood, the power to pro- 1 



vide for proceedings and punishment on impeachment would have 
clearly been vested iu Congress without limit. 

August 6^ Mr. Rutledge reported from the committee of detail a con- 
stitution—it had been in a series of resolutions up to that time — which 
provided : 

The House of Representatives shall have the sole power of impeachment. (Arti 
cle 4, section 6.) 

The President shall be removable on impeachment by the House of Bepreeenta 
tives and conviction in the Senate of treason, bribery, and corruption. (Article 10, 
section 9.) 

The Jurisdiction of the Supreme Court shall extend to the trial of impeachments 
of officers of the United States. (Article 11, section 3.) 

Judgment in cases of impeachment shall not extend further than to removal from 
office and disqnali6cation to hold and ei^joy any office of honor, trust, or profit un- 
der tbe United States. But the party convicted shall nevertheless be liable and sub- 
feet to indictment, trial, judgment, and punishment according to law. (Article 11, 
section — .) 

This report was first amended Au^st 22, by providing that the trial 
of judges of the Supreme Court on impeachment should be before tbe 
Senate, then on 25tn of August by excepting convictions on impeach- 
ment from the President's power to pardon, and August 2dthby ex- 
cepting it from the clause guaranteeing trial by jury. 

August 27 the clause for removing the President on impeachment 
and conviction was postponed, on motion of Gouverneur Morris, who 
thought the Supreme Court an improper tribunal. 

August 31 all the postponed clauses and such parts of reports as 
had not been acted on were referred, on motion of Mr. Sherman, to 
a committee of one from each State. 

September 4 the committee reported, recommending the insertion, 
instead of the ninth clause, of the words *' the Senate of the Unitea 
States shall have power to try all impeachments ; but no person shall 
be convicted without the concurrence of two-thirds of the members 
present." They reported also the provision that " the Vice-President 
shall be ex offido President of the Senate, except when they sit to try 
the impeachment of the Presideut, in which case the Chief Justice 
shall preside,'' d&o. 

They further reported the clause making the President removable 
from office on impeachment for treason and bribery. This clause gave 
rise to some discussion on the question whether the Senate or the Su- 
preme Court were the fitter tnbunal to try the President and on the 
question of authorizing the removal for other misconduct than treason 
or bribery ; whereupon the clause was amended as it now stands. 

It was then voted, without debate and apparently without division, 
to add to the clause making the President the suliject of removal the 
further words '' the Vice-President and all civil officers of the United 
States shall be removed from office on impeachment and conviction." 

This historjr of the formation of the Constitution seems to me to 
show conclusively that article 2, section 4, of the Constitution, which 

grovides that the President, Vice-President, and all civil officers shall 
e removed from office on impeachment and conviction, was inserted 
solely as a limitation on the tenure of office, and not as a limitation 
on the judgment on impeachment or on tbe iurlsdiction. 

When the clause in the Constitution, article 3, section 4, was added 
the convention was dealing with the tenure of executive office. They 
had passed from the subject of impeachment. They were not creating 
the court. They were not defining the judgment or directing the 
process. All that was complete. There can be no question that the 
common-law power of impeachment had been vested in the two 
Houses of Congress, with all needful provisions as to the trial, the 
conviction, and the sentence. When they vested the pardoning power 
in the President it was deemed necessary to guard against an appar- 
ent repugnance by excepting cases of impeachment. When they so- 
cured the trial by jury in the trial of all crimes, it was deemed neces- 
saiy to guard against a like apparent repugnance by excepting cases 
of impeachment. When they fixed the tenure of civil offices, pro- 
viding a tenure during good behavior for the judge, a term of iour 
years for the President and Vice-President, and left the tenure of 
others to the appointing power or to the law, they guarded against 
another like apparent repugnance by excepting cases of impeachment. 

II. The authorities upon the question are not numerous, but they 
are all on the side of the power. 

Mr. Rawle, a very able and learned writer, takes it for granted that 
the liability to impeachment extends to all who have been as well as 
to all who are in public office. 

Judge Story, section 803) states one or two arguments of a literal 
and narrow character against the power to enter judgment of dis- 
qualification without judgment of removal, and very clearly, as it 
seems to me, indicates that the inclination or leaning of his mind in 
that direction is in favor of the construction contended for by the 
defendants : but you will remember that Judge Story at that time 
had not beiore him this great light which comes from the reading of 
the Madison papers, as they were not then published. Judge Story 
was not speaking either under the stimulant of official or judicial re- 
sponsibility. He had not heanl counsel. Judge Story is a writer the 
habit of whose mind was, as we all know, to state ar^ments on the 
one side or the other, giving them their full force without commit- 
ting himself, but he goes on and expressly declares that — 

It is not intended to express any opinion as to which is the true exposition of 
the (Constitution on tlio points above citt^l. They are brought before the learned 
reader as matters still tub jud*ce, the final decision of which may be reasonably 
left to the high tribunal constituting the court of impeachment when the occasion 
' *■ arise. 
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The qnestion was expressly raised before the Senate in the case of 
William Blount, the f^ret case of impeachment which arose under the 
Constitution of the United States. Blount was a member of the Sen- 
ate who had been expelled a few days before the Impeachment for 
the same offense for which he was impeached. 

Blount pleaded to the jurisdiction that a Senator of the United 
States was not a civil officer ; that he had ceased to be a Senator 
when he was impeached, and that the acts charged were not done in 
the execution of his office, and the canse was heard on a replication 
to this plea in the nature of a demurrer. 

I wisn for a moment to ask the Senate to consider the proposition 
which the learned counsel on the other side founded upon that judg- 
ment. They would have you believe that the judj^raent of the Senate 
sustaining that plea, and declining to take jurisdiction, was because 
they deemed that a person liable to impeachment while in office could 
not be impeached after he hod left it ; and it is therefore an author- 
ity on their side. If that be true, then the question whether a Sen- 
ator of the United States can be imi>eached by the House of Repre- 
sentatives is an open question under our Constitution. That is con- 
trary to the judgment of every text writer, and I venture to say of 
every member of this tribunal, however he may incline on the hnal 
qnestion. If that be true, we have no authority under the Constitu- 
tion which determines that the House of Representatives cannot im- 
peach one of its own members, or that it cannot impeach one of the 
members of this bo<ly and compel the Senate to put him on trial. 
No, Senators, the jndraient in the Blount case, as has been the imani- 
mons construction given to it ever since, is that the nature of the 
senatorial office, the nature of the office of Representative in Congress, 
is utterly incompatible as created in the Constitution with the ap- 
plication to it of the iurisdiction of impeachment. Is it to be toler- 
ated — can two branches of a legislative body dwell together under 
the Constitution in peace if one of them has the constitutional pre- 
rogative to lay its hand upon a member of the other and force that 
hMy to which he belongs to put him on trial for an abuse of that 
Tery l^^ative office to which he was elected f That is the limita- 
tion of the doctrine in the Blount case. The power of removal is 
given to each House for those very causes by another and indep>end- 
ent and exclusive provision of the Constitution, as my distinguished 
colleague [Mr. Lapham] suggests. 

The principal argument on both sides was on the question whether 
a Senator was an impeachable civil officer, and there is no doubt that 
tiie judgment sustaining the plea was on that ground. But the opin- 
ions of the very able counsel on both sides constitute very weighty 
evidence of the contemporaneous understanding of the Constitution. 
The two managers, Mr. Bayard and Mr. Harper, and the two counsel 
for the defendant, Mr. Dallas and Mr. Ingersoll, were among the ablest 
lawyers of their day. Mr. Bayard said : 

It is alfio alleged in the plea that the party impeached is not now a Senator. It 
Is enoojdi that he was a Senator at the time the articjies were preferred. If the 
impeachment were resnlar and maintainable when preferred. I apprehend no sub- 
sequent event grounded on the willful act, or caused by the delinquency of the 
party, can vitiate or obstruct the proceeding. Otherwise the party, by resignation 
or the commission of some offense which merited and occasioned his expulsion, 
misht secure his impunity. This is against one of the sagest maxims of the law, 
which does not UIow a man to deriire a benefit from his own wrong. 

Mr. Dallas, for the defendant, said : 

Z%«r« VHU room /or argument whether an officer could be impeached after he 
was out of office ; not by a voluntary resignation to evade proeecutlou, but by an 
adversary expulsion. 

Mr. Ingersoll, for the defendant, said : 

It is among the less objections of the cause that the defendant is now out of office 
not by resignation. I certainly shall never contend that an officer may first com- 
mit an offense and afterward avoid punishraenfbv resigning his office ; out the de- 
fendant has been expelled. Can he be removed at one tnol and disqualified at 
another for the same ofi'ense f Is it not the form rather than the substance of a 
trial f Do the Senate come, as Lord Mansfield says a Jury ought, like blank paper, 
without a previous impression on their minds f Would not error in the first sen- 
tence naturally be productive of error in the second instance f Is there not reason 
to apprehend the strong bias of a former decision would be apt to prevent the in- 
fluence of any new lights brought forwwrd upon a second triaL 

It seems to me that the consenting opinion of these leaders of the 
American bar, two of them making a concession against their client, 
is entitled to great respect. They all agree that tne fact that there 
can be no judgment of removal is not decisive against the mainte- 
nance of the proceeding; for that is true whenever the office has 
been laid down. But the defendant's counsel confine their objection 
solely to the fact that the removal has been accomplished by another 
constitutional mode of dealing with the same offense, and one which 
has disqualified the tribunal itself from proceeding to give judgment 
in impeachment. 

I do not agree with the distinguished gentlemen on the other side 
as to the statement of a principle of constitutional law made by Jared 
Ingersoll and Mr. Dallas — a concession directly against the interest of 
their client — because they were conceding that under some circum- 
stances a person could be impeached after he had left an office. It was 
for the interest of their client to maintain the general doctrine that 
under no circnmstanees could that be done. One of these distinguished 
gentlemen says he is not capable, he never will be led by any profes- 
sional necessity, to argne that a man who lays down his office to avoid 
the penalty of his crime can so escape, and the others in difiereut lan- 
guage but in substance concurred in the same opinion. They put their 



argument on the ground that under another constitutional provision 
the man had been expelled for the same cause from the Senate within 
a few days. In other words, a constitutional and quasi judicial pro- 
ceeding had been had which not exempted the defendant but disqual- 
ified the tribunal. One of the gentlemen goes on to argne, " how is it 
possible to have a trial on impeachment before a body that by a two- 
thirds vote has just determined every qnestion of fact which is in- 
volved in the issue t" That was the argument which those counsel 
submitted to the Senate at that time. 

Of the soundness of the decision in the Blount case no qnestion as 
far as I can remember has been raised since. That the members of 
either House of Congress should be impeachable by or before the 
other, or that an officer whose duties are legislative should be called 
in question elsewhere for official acts, could never be tolerated and 
is repugnant to the nature of the office itself. The claim that the de- 
cision was on the ground that he was out of office cannot be main- 
tained. Would Blount have been impeachable if he had staid in 
office t Does the learned counsel maintain that? There has been no 
attempt to do it. Although I am sorry to say there have been cases 
enough of official misconduct, no attempt has been made to impeach 
a Senator or Representative from that da^y to the present. 

This question was directly presented m the case of Barnard in 
New York in the year 1872. After very full and able arguments, the 
court of impeachment, consisting of the court of appeals and the 
senate, voted 23 to 9 that the plea of the respondent that he could 
not be held to answer for oflfenses committed in a former term of 
office which had expired be not sustained, llie coiurt afterward 
unanimously found the defendant guilty on most of the articles to 
which this plea applied. 

The counsel attempt to break the force of the decision in the case 
of Judge Barnard by suggesting that it only decides that a man who 
holds one office can be impeached for what he did in another. In 
other words, it is gravely claimed that the decision of Barnard's case 
is on the ground that you may impeach a civil officer only while he 
holds office ; but that ^ron may impeach him while he holds office for 
anything whatever which he did befure he entered upon it, whether 
those acts had any relation whatever to the office he holds or not. 
Can any Senat-or, after reading the discussions in the Barnard case, 
believe that any member of the tribunal who composed it rested his 
decision on that ground t The able and ingenious counsel who de- 
fended Judge Barnard did not deem it fit for them to present this 
ground to the court, so far as I can see. and the counsel who prose- 
cuted the impeachment against him had nothing of the sort to say. 

I have. Senators, one other authority to cite on this matter. It is 
the opinion of an individual statesman, but carrying with it a weight 
on such a question as this not surpassed by that of anything except a 
judgment of the Senate itself. If this were a doubtful matter bis 
character and history might have been expected to bring him to an- 
other result. He had held every variety of civil office. His life was 
an example of independence of individual judgment, of a struggle on 
the side of liberty against authority, against the power of public bo<lies 
and of public opinion. His early youth was passed among the open- 
ing scenes of a revolution. In middle life he was driven from the 
Presidency, which he had administered with unsurpassed wisdom and 
integrity, by a storm of popular delusion and folly. At the age of 
fourscore, in the cause of liberty he had bared his breast against a 
dominant majoritv both of Congress and of people, looking only <'to 
another age" for his vindication. Certainly this man would not in- 
cline to extend unduly the power of a political body to punish polit- 
ical offenses by a judgment of political disfranchisement. 

Yet John Quiucy Adams, in 1846, declared: 

And here I take ooca«ion to say that I differ from the gentleman from Virginia, 



[Mr. Bailey,] and, I believe, other geutlemen who have stated thai the day of im- 
passed, by the Constitution, from the moment the pablic '" 
[ no such doctrine. I hold myself,^ long as I have the I 

„ ly, amenable to imp 

the time I held any public office. 



03cpires. I hold no such doctrine. I hold myself, so long as I have tue lireath of 



my body, amenable to impeachment by this House lor anything I did during 



expire 
life in 

le til 

Mr. Bau^t. Is not the Judgment in case of impeachment removal from office? 

Mr. Adams. And disqualification to hold any office of honor, trust, or profit un- 
der the United States forever afterward ; a punishment much greater, in my opin- 
ion, than removal from office. It clings to a man as long as he lives ; and if any 
Eublic officer ever put himself in a position to be tried liy impc^tunont, he would 
ave very little of my good opinion If he did not think <tisqualiflcation from hold- 
ing office for life a more severe punishment than mere removal from office. I hold, 
therefore, that every President of the United States, every Secretary of State, every 
officer impeachable by the laws of the country, is as liable twenty years after bis 
office expired as he is while he continues in omce,—0ongre8sional Olobe^ April 13, 
1846. 

The learned counsel did me the extraordinary honor to quote to the 
Senate some words which I uttered in another place, the discussions 
in which are not very proper for consideration here, as it seems to me, 
when this question was up. The honor was a little diminished by the 
fact that the same counsel think that the House of Representatives 
are forever estopped in their great constitutional power of impeach- 
ment by the legal opinions of Mr. Wiluam Lawrence in the Fortieth 
'^ ^ ), as matter of law, and as matter of fact by the action of 

^STKR Clymer in this. I suppose we might perhaps i-e- 

, ^by the citation which mv honored associate [Mr. Jenks] made 
of the opinion of Mr. Spoflfortl, the Librari^, who I suppose fairly by 
the same logic would estop both branches. When the language which 
Mr. Carpenter quoted the other day was uttered, the question was on 
passing the resolution to impeach this officer, under the previous ques- 
tion, when a member of the House who has not at all changed his in- 
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dividual opinion on that sabject insisted that more delay should be 
granted, and quoted the opinion of Judge Story, or the inclination of 
Judge Story's mind, as showing that it was a very grave and serious 
question. I will not stop to read the language, but I said, ** I 
think very likely that the House will come to the conolusiou on 
examination that it has the power," and, as some gentlemen who 
now do me the honor to listen to me know very well, I stated to the 
gentlemen who sat about me at the time my own individual opinion 
that the power of the House existed and that the jurisdiction existed. 
Suppose when this trial opened a proposition had been made to limit 
the distinguished counsel for the defendant to a five minutes' or sixty 
minutes' defense of their client for a discussion of this great consti- 
tutional question, is it not pretty likely that some Senator, whatever 
might have been his individual judgment as to the law, would have 
risen in his place and said. '^Senators, here is a grave constitutional 
question about which sucn a jurist as Judge Story has doubted." 
Could he not do that without being prejudged or charged with any 
inconsistency if he should in the end come to the'conclusion at which 
we arrive f 

It is proper to say, however, as regards the case of a defendant flee- 
ing from office in order that he may interpose this objection between 
his crime and his punishment, that the action of the House of Repre- 
sentatives finds great vindication when it determined that at least 
the proceedings &t impeachment should begin on the day when the 
fugitive sought to avoid them by flight. 

The narrower argument drawn from the letter of the Constitution 
is the chief argument of the defense. The counsel make two points 
upon the toxt of the fourth section of the third article. First, " all 
civil officers of the United States." The defendant is not now a civil 
officer; therefore he is not included in the description. Second, a 
judgment of removal is imperatively required. No removal is possi- 
ble from an office already resigned. Therefore the judgment re- 
quired by the Constitution has become impossible. On the other 
hand, we maintain that the language of the Constitution, even ex- 
pounded as you would expound a deed or a will, without regard to 
the history of its formation and without resorting to the great public 
reasons which favor our construction, brings us to the same result as 
the authorities we have cited. 

The articles which provide for the Senate and House contain a 
complete provision for impeachment. The House is vested with the 
sole power of impeachment. The Senate is vested with the sole power 
to try all impeachments. The judgment is limited within certain 
bounds. The number necessary for conviction, the oath or affi rmation, 
and the calling in the Chief Justice to preside in case the President is 
tried are prescribed. We have here, then, an adequate and ample pro- 
vision covering the entire process : authority to institute it, authority 
to try it, the method of proceeding, and the limitation of the judgment. 
For what is meant by impeachment, what oflenses it shall cover, and 
what persons are liable t^ it, for the forms of pleading and rules of 
evidence recourse must be had to the common law. The power of 
imj^eachment is not deflned by grant in our Constitution, but by limi- 
tation. The general power is conferred, and then a limitation is in- 
serted upon the judgment, which is not to extend farther than removal 
and disqualification, and the power of conviction, which shall only be 
by two-thirds vote. For everything else we are referred to the com- 
mon law. Mr. Bawlo says : 

Impeachments are thus introduced as a known definite term, and we mnst have 
recourse to the common law of England for a definition of them. (Rawle on Cun- 
Btitutlon, page 198.) 

The learned counsel who opened for the defense says that United 
States courts have no common-law powers; and that is true. He 
says that is as true of this court as of all other United States courts. 
That I agree is true. But when a word is used in defining powers 
granted, you resort to the common law for its meaning. That is so as 
to the meaning of " admiralty," which is a jurisdiction granted to 
United States courts ,or " maritime." So as to " levying war,** ** felony," 
" bribery," as to the term "quorum," by the legislative grant of power, 
for the limits of the power of pardon, and aU these things, altliough 
they are granted by the Constitution, you refer for the meaning of 
the terms used in the grant to the common law, to which those terms 
belong. 

Now, it is well settled that all abuses of official tnist are impeach- 
able in Parliament. At common law there is no limit as to person ; 
there is no limit as to time ; there is no restriction as to the character 
of the ofiense or in the punishment; save the discretion of the two 
Houses. 

Mr. Wooddeson states the law in his lectures, volume 2, page 601 : 

AH the king's subjects are impeachable in Parliament. Such kinds of misdeeds, 
however * * * as peculiarly iigure the commonwealth by the abuse of high 
ofiices of trust are the moat proper, and have been the roost nsual, grounds for this 
kind of prosecution. Thus, if a lord chancellor be guilt v of bribery, or of acting 
grossly contrary to the duty of his oflice. if the Judges mislead their soverof 
unconstitutional opinions, if any oth< - • . . ., ^ 
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Somers was impeached for putting the great seal to a disadvan- 
tageous treaty. 

The word "impeachment" meant, when used in the Constitution, 
the right to proceed according to the usages of Parliament against 
such persons and for such offenses as those usages permitted. 

It has been claimed that no person can be convicted except for 
crimes or misdemeanors indictable by statute or at common law. 
But the English authorities, too numerous to be cited, are otherwise. 
If the question were ever an open one whether an officer can be im- 
peached for high official misdemeanors not prohibited by statute and 
not offenses at common law, it must be taken to be settled by the judg- 
ment of this court in the case of John Pickering, who was impeached, 
convicted, and removed from office for drunkenness and impropriety 
of speech on the bench; and by the express and unanimous resolu- 
tion of the Senate when they expelled Blount, in which they recited 
that he had been guiUy of high crimes and misdemeanors, which are 
the terms used in the impeachment clause, although his offense was in- 
citing certain Indian tribes to make war against a foreign power, not, 
of course, an offense indictable at common law. 

There are a thousand cases of the highest official misdemeanor 
which it is impossible to anticipate by a statute. The giving evil 
advice to a President by his constitutional counselors for corrupt 
personal ends, the abuse of the official discretion lodged so largely in 
the heads of Deparcmenta, the appointing a public officer for money 
before the statute passed making that an offense, the perverse and 
wanton refusal to aischarge official duties imposed on them by law, 
may surely be reaehed by impeachment, though not punishable as 
crimes. So of the judge. It was forcibly put by the counsel for the 
people in the case of Barnard, in New York : 

For pervertmg the course of jnstice, for exceedinfl: a just and lawful discretion, 
for oppressing suitors, for indecency on the bench, for heini a bnfibon in the pub- 
lie bar-rooms of the city— for these and other tilings, for which he ought to be de. 

graded from the iudicial office by a court of impeachment, where is the remedy ? 
y indictment? No.—Spee^^h of Van Cott, thai of Barnard, volume 1, page 173. 

The judge who sits when his brother is a party, or who is guilty of 
gross oppression or gross usurpation, cannot be reached by any ordi- 
nary criminal process. Yet of his liability to be impeached there 
can be no question. The authorities on this subiect are fully col- 
lected in a brief submitted to the Senate in the trial of the President, 
preferred by Judge Lawrence, and annexed by General Butler to bis 
opening argument. 

Now theu^and this is a point of this argument which I deem a 
strong one — if it is true that the power to impeach at common law 
included the power to proceed against any subject for any abuse of 
public trust without exception, is not the absence of any express lim- 
itation in the Constitution almost decisive that it intended to leave 
the definition of the person to the common law, as it left the definition 
of the offense T 

If there is anything that the framers of our Government did not 
leave to construction, but expressed in plain English, it was the lim- 
itations on the power of dealing with offenses in cases where they 
thought the interest of justice or of liberty required such limitation. 
They knew that the grant of the power of impeachment involved in it 
by the common-law meaning of the term the power to punish for official 
offenses not indictable, and the power to impeach, try, convict, and 
sentence after the offender had left office. In the beginning of that 
century Lord Chancellor Somers, the friend of liberty and the friend 
of America, had been tried for putting the great seal to treaties dis- 
advantageous to England, on impeachment commenced after he left 
office. Lord Chancellor Macclesfield in 1725 was impeached for cor- 
ruption in the sale of offices, and sentenced to fine and imprisonment, 
on proceedings resolved on by the Commons after he left office. It 
seems impossible that they should not have expressly confined im- 
peachment to persons in office, if it had been their desire so to con- 
fine it. It seems impossible that any provision so confining it would 
have got into the Constitution without debate. 

Mr. SARGENT. Mr. President, not to interrupt the manager, I 
should like to ask a question which I send to the Chair. 

The PRESIDENT pro tempore. The inquiry propounded by the Sen- 
ator from California will be read. 

The Chief Clerk read as follows : 

There are now several members of the Senate who have been in past 
years civil officers of the United States. Are they liable to impeach- 
ment for an alleged act of guilt done in office f 

Mr. Manager HOAR. They are undoubtedly. The logic of my ar- 
gument brings us to that result ; and undoubtedly they are as safe 
from the operation of that process practically as the newly-born infant 
in his mother's arms. Does anybody suppose that there is to be a 
two-thirds vote of the American Senate which will rake up and try 
and punish for political offenses, when the public judgment of this 
people has demanded an amnesty? The whole power to punish, the 
whole judgment after the offender has left office is disqualification to 
hold office, aud that judgment is a jud^ent in the discretion of the 
"^ -^nate. Hunt i n Massachusetts, a j ustice of the peace — ^the language 

ing exactly the same as this — was sentenced simply to suspension 
from hisoffice and disqualification to hold any other for twelve months. 
That was the case of a justice of the peace in the town of Watertown, 
I think, early in this century. 

Mr. SARGENT. I wish to propound a further question. I do not 
desire to interrupt the manager. 
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Mr. Manager HOAR. I am very happy to answer any question I 
ean. 

The Chief Clerk read as follows : 

Then what becomes of the comity between the two Honscs on 
"which the learned manager laid stress? 

Mr. Manager HOAR. Why, Mr. Senator, I do not understand that 
there is any comity which prevents pursuing a Senator into this 
Chamber for anv offense that he has committed 

Bir. SARGENT. The necessity for good feeling between the two 
Houses f 

Mr. Manager HOAR. I do not understand that there is any comity 
or necessity for good feeling between this Senate and any other tn- 
bnnal whatever which prohibits pursuing him for guilt elsewhere 
with a lawful or constitutional punishment. He cannot be called in 
question by the court for anything he does or says in this Chamber, 
the blackest libel or slander though it might be conceived to be ; and 
he cannot be called in question by the House of Representatives. 
My argument related to impeaching a Senator for senatorial conduct 
aiid for what took place here, and to the indecency of supposing that 
it ever was thought that the House of Representatives might require 
the Senate to try at its own bar a member whom it had i)ermitted, 
without the exercise of its power of expulsion, to remain here. That 
was the argument, but of course if General Belknap had been elected 
to the Senate from the State of Iowa in the ignorance of the people, 
And bad taken his seat in the Senate on that election, and after tnat 
these acts of bribery had been discovered, the House of Representa- 
tives could, and should, and would have demanded that he be seques- 
tered from his seat in this Chamber, and be placed at the bar, as he 
now stands, as a criminal ; and that power would be as necessary for 
the pnrity, and the honor, and the dignity of the Senate itself as it 
is for the protection of the American people. 

Let me then sum up the argument, orawn from the language of the 
Constitution. The power of impeachment is not defined m the grant 
in the Constitution. It is conferred as a general common-law power. 
The Judgment is then limited to removal and disqualification, and 
two-thirds required for conviction. No limit of its application to 
persons is inserted in the grant. But a subsequent limitation on the 
tenure of office is inserted, namely, the case of a removal by impeach- 
ment, to guard against the argument that officers, whose term is fixed 
in the Constitution, cannot be removed under the power of impeach- 
ment, just as impeachment is excepted in the clause securing the 
right of trial by jury and in the clause conferring the power to 
pardon. 

But suppose we grant the phrase, all civil officers, to be inserted 
as a definition of the persons who may be reached by this process. 
Is the definition to be taken to apply to them at the time of the com- 
mission of the offense or at the time of the punishment f Suppose a 
statute enact that all wrong-doers may be punished. Is it not clear 
that if they be wrong-doers when they commit the act the liability to 
punishment attaches! The very statute which punishes bribery 
would fail by this construction to reach anybody, because it is in 
this respect, as has already been said, almost identical with the pro- 
vision of the Constitution in its description. 

The provision that the judgment shall extend no further than re- 
moval from office and perpetnal disqualifieation anthorizes any lesser 
penalty included within those limits to be imposed at the discretion 
of the Senate. In Hunt's case, in Massachusetts, the sentence was 
disqualification for a year under a like constitutional provision. 

I ought to have added, in fui-ther reply to the honorable Senator 
from California, that if he refers to that large class of cases where 
the Constitution has expressly imposed a disability, that is, for aid 
and comfort to the rebellion in the late war, and where the Constitu- 
tion has expressly provided a means of removing that disability, I 
should have no doubt that any person whose offense consisted, whether 
an official offense or an offense as a private citizen^ in giving aid and 
comfort to the rebellion, could plead an exemption from impeach- 
ment when he had, under the very provision of the Constitution 
itself, by the vote of two-thirds of both branches, received his par- 
don. So that I do not think anybody need be much afraid of what 
will happen to him or to any person whom he thinks public policy 
requires should not be further pursued for state crimes, m commg to 
the conclusion for which we contend. 

It certainly will not be seriously maintained that when a statute 
prescribes two punishments, one of which has become impossible, 
that the offender is thereby exempted from the other. The penal- 
ties provided in more barbarous ages will suggest abundant illustra- 
tions. Some of our old statutes provide that an offender be impris- 
oned or whipped, and in addition have his head shaved or his ears 
cropped, or labor in the tread-mill. Do the learned counsel think he 
would get rid of the imprisonment or whipping if he did not happen 
to have any hair or any legs, or if he had had his ears cropped ne- 
foret 

The whole constitutional provision, so far as affects our present 
purpose, can be summed up in two sentences which are scarcely a 
pamphrase or change of the existing text of the existing law, and 
these two sentences I think state precisely the contentions on the one 
side and on the other. We say that the Constitution in substance 
is this : " The Senate shall have the sole power to try impeachments, 
and civil officers shall be removed on conviction.'^ The counsel for 
the defendant would state it to be: '* Judgment in case of conviction 



shall be removal from office and disqualification if the defendant U 
willing!" That is the summing up of the two propositions. 

But the meaning of these provisions of the Constitution must be 
ascertained after all by a broad consideration of the great public ob- 
jects they were intended to accomplish. " Never forget," says Chief 
Justice Marshall, in McCuUoch vs. Maryland— and that sentence is 
the key-note to his whole judicial power — "Never forget t^at it is a 
conaiitution you are interpreting." 

It is clear that in the case of high state offenders it was deemed 
important by the people when they established the Constitution that 
the judgment of perpetual disqnalification to hold office should be 
imposed in the discretion of the Senate. There is no need to argue 
that anything which finds expression in the Constitution is of grave 
national importance. This judgment of perpetual disqnalification 
was provided, among other reasons, to prevent the return to office 
after removal or resignation of guilty favorites of the Executive. For 
that lar^e class of impeachable misdemeanors which cannot be de- 
scribed in a statute beforehand it is the only^penalty known to the 
Constitution. The mere removal from office carries with it little terror, 
and is of little public importance as applied to all officers less than 
the President himself. By our customs most offices, including those 
of the judges in many States, are laid down at brief and stated inter- 
vals. All officers are removable at the pleasure of the appointing 
power, with certain exceptions. To be removed from office, of itself, 
carries with it no degradation. If such removal be for a cause not 
involving personal infamy, it will in many cases work no disgrace, 
even if it take place on impeachment, unless the perpetual disquali- 
fication be attached to it. John Quincy Adams was right when he 
said: 

If any public oflBcer ever put bimaelf in a position to be tried by irapeachment, 
be wonlil have very little oi my good opinion if be did not tliink diBoualiflcation 
from holding office for life a more severe puniahment than mere removal from office. 

A good deal has been said as to whether this constitutional judg- 
ment be a punishment or a remedy ; but, after all, it seems to me, if 
we settle what the thing is. it is not necessary to trouble onrselves as 
to which of these two words is applicable to it. In a certain sense it 
is a punishment for a member of the House of Representatives not to 
be re-elected and to lose the confidence of his constituents or for a 
member of the Senate to lose the confidence of his State Legislature. 
It is a punishment in some sense for an executive subordinate officer 
to be removed for cause. And in that sense undoubtedly it was the 
purpose of the framers of our Constitution to have the terror of this 
result, whether it be removal or disqualification, held up before the 
official as a security against his guilt. But in the theological or the 
old legal sense in which we use the word " punishment"-— that is, as 
an adequate expiation or atonement for an offense, the meting out of 
justice to the offender— of course this constitutional provision is not 
a punishment, because the Constitution expressly provides that the 
party may be held to answer to trial at law in all cases in addition 
to this. In that sense, therefore, the leading purpose of the Consti- 
tution was to secure the people this great remedy against the return 
to office of the guilty official. 

The judgment of disqualification is in all cases, when re-appoint- 
ment or re-election has taken place, the only method of accomplish- 
ing removal. Senators will reflect that this judgment of disqnalifi- 
cation involves and includes removal from every office held by the 
person convicted at the time it is pronounced. 

The exception of the judgment on impeachment from the operation 
of the power to pardon strongly shows the importance attached to 
that part of it which is to be of perpetual operation. How careful 
were the framers of our Constitution to mark their sense of the im- 
portance of this judgment of disqualification so that the man should 
never get back. Whittemore was re-elected by the people of his dis- 
trict after he had resigned and fled from the House of Representa- 
tives to avoid expulsion ; and cases of such offenders may easily be 
conceived. Of course the expulsion from a legislative body they 
could not give that effect to, but the framers of the Constitution put 
into the power of judgment on impeachment this power of perpetual 
disqualincation ; and then they added that it should be beyond the 
reach of the Executive pardon, because it was intended to reach 
guilty Cabinet officers or counselors of the Executive. 

It seems to me the decisive consideration in determining this ques- 
tion is this : The people of the United States are entitled for their 
protection to a certain judgment. The guilty officer shall be removed, 
and, if the degree of his |;uilt warrant the greater condemnation, he 
shall be incapable of being restored. The Constitution expressly 
mentions perpetnal disqualification beyond the reach of pardon as 
the judgment which the Senate may think its duty in some cases to 
pronounce. Now can this protective judgment ever be any the less 
necessary because the crime has not been discovered until the official 
term has expired, although perhaps the officer has been re-appointed, 
or bemuse just before the proceedings begin, or just before the jndg- 
[m)nounced, the official ha '' ..««.« 
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in arrest of Judgment, and the power to pronounce the greater part 
of the penalty taken from the Senate. 

It Js true that there are etatntea requiring or authorizing the per- 
petual disqnalificatiou to hold office to he inflicted hy the courts of 
the United States ns a punishment on conviction of crime. But the 
existence of these statut.es does not meet the difficulty ; for a pro- 
tection to the people provided h^ the Constitution itself., and depend- 
ing on the high discretion of this constitutional court, a statute pro- 
vision, repealable at the will of the Legislature, can never be deemed 
an equivalent. A constitutional disqualification intended to bar out 
the guilty counselors of the Executive from a return to political power 
can only be placed beyond the operation of an Executive pardon 
when it is pronounced by the judgment of the Senate. The disquali- 
fication provided by statute can only apply to that comparatively 
narrow class of offenses which can be so foreseen as to be described 
with reasonable certainty in ordinary criminal legislation. Impeach- 
ment goes much further. 

The whole constitutional theoiy of impeachment proceeds upon 
the ^pround that, while conviction for crime may bo safely left to juries 
and its punishment to the discretion of inferior courts, the protec- 
tion of the American people against the return to office of the guilty 
official has been deemed of importance enough to be attained by the 
mechanism provided, by the Constitution of an inquest and impeach- 
ment by the Representatives of the whole people and a judgment of 
the Senate itself. It seems to me a monstrous absurdity to suppose 
that this great constitutional remedy of a judgment against the re- 
turn to office of a high political official on account of great political 
obelises committed at the seat of Government should depend on con- 
viction by a jury drawn by the marshal from the office-holding popu- 
lation of the District of Columbia on a trial conducted and controlled 
by officers of the executive, and on a sentence of a single judge of a 
court, however respectable, whose jurisdiction is conhned within a 
couple of square leagues. 

Besides, there is certainly a grave constitutional difficulty in sup- 
porting much of the legislation by which Congress has undertaken 
to clothe the national courts with the power of imposing disqualiti- 
cation to hold office as a punishment for crime. If it is to operate 
as a disqualification to hold those offices whose qualifications are de- 
fined by the Constitution, it is liable to the objection of declaring 
persons disqualified whom the Constitution declares qualified. If it 
is to operate upon persons holding office at the time of their conviction, 
it places the power of removal from office in hands where the Consti- 
tution has not placed it. 

It is further argued that the dan^r of the return to office of per- 
sons guilty of great political crimes is a visionary and not a real dan- 
ger, because to their restoration to most of the important offices under 
the Government the consent of the Senate is necessary. But there 
are many to which it is not necessaiy. If the guilty public officer 
whose cnmes are not discovered until the expiration of his term of 
office or who lays down his office to escape conviction can thereby 
avoid sentence, he of course thereby avoids trial, as the very form of 
issue which we are now dealing with shows ; neither Senate nor peo- 
ple nor President, to whom his claim for new confidence is presented, 
can have the advantage of any judicial trial, of any inquest, of any 
process for the discovery of concealed evidence, of any responsible 
accuser, in determining the question of his former guilt! 

It is further suggested, in very influential quarters, that it is the 
duty of the executive officer by whom the guilty official has been ap- 
pointed to withhold his acceptance of the resignation of such official 
until conviction and judgment upon imiieachment can be had. This 
suggestion has hardly enough reason in its favor to merit an answer. 
In the first place. I deny that the right of any American citizen to lay 
down an office depends upon any act of acceptance of any person 
whatever. Any exi>licit and formal renunciation of the office by the 
official terminates his relation to it without the consent of any person 
whatsoever. This was lately held by the House of Bepresentatives 
in the case of Whittemore, who resigned his seat in that body without 
its consent when the vote on the question of his expulsion was about 
to be taken. Does the right of the member of the Cabinet to resign 
his place to accept a seat in the Senate depend upon the consent of 
the President! Does the right of the members of this body to lay 
down their high office, perhaps to assume some other even higher, 
if there be any higher, depend upon its will f If this were true, must 
the officer guilty of high crimes be left in charge of his office until 
the House and the Senate meet and until judgment can be rendered 
upon impeachment f Must a defaulting Treasurer of the United 
States be left in charge of the whole Treasury until conviction and 
Sentence? Should the Secretary of War have been forced to remain 
in charge of the War Office until the close of this trial, a charge in 
eluding the custody of the documents among the records of his De- 
partment upon which his conviction may depend f The power given 
by the statute to the President to suspend an officer only exists when 
the Senate is not in session. The acceptance of a resignation^ a 
mei-e formality, adding no validity whatever to the act. If ^Vpita 
not so, it would be an imperative duty whenever the officer in whwS 
the power of accepting it is lodged believed in the guilt of the party 
resigning. 

There are some authorities, English and American, to the effect 
that there ai-e certain public offices which cannot be resigned with- 
out the consent of the appointing power or of some public board to 



which the officer belongs. These cases proceed upon the ground that 
the performance of an office to which the subject has been lawfully 
called is a duty which he cannot refuse. Wherever that doctrine ex- 
tends — that is, wherever in England or America it has been held that 
the acceptance of somebody is necessary to a resignation— the citizen 
elected or appointed is compellable by nuindamus to take the office 
originally even against his wish. But the American law as applied 
to offices not municipal or corporate is settled otherwise. (McCrary 
on American Law of Elections, page 260 ; People vs. Porter, 6 Califor- 
nia, page 2d ; United States vs, Wright, 1 McLean, page 512 : Gates vs, 
Delaware County, 12 Iowa, page 405 ; Lewis vs, OG ver, 4 Abbott's 
Practice, page 121.) 

We are therefore bronghfc inexorably to the alternative that pro- 
ceedings for impeachment can be instituted and go on notwithstand- 
ing the withdrawal from office of the delinquent, or that the greater 
part of a jurisdiction expressly confexved by the Constitution exists 
and may be exercised, not at the discretiom of the Senate, but at the 
discretion of the accused. 

An argument is also drawn from the practice of criminal courts. 
It is said that when a judgment is required by statute to be for two 
things it cannot be for one of them alone, and that here the judgment 
must be by the Constitution either for removal alone or for removal 
and disqualification. The practice of criminal courts affords no rule 
binding in this Chamber. Undoubtedly, the laws of common lustice 
and common reason are of universal authority. Undoubtedly, you 
can derive great aid in discovering and applying those rules from the 
sages of the law. But beyond these simple precepts of universal ap- 
plication, an attempt to entangle this high court, while exercising 
its exalted functions, tn the technicalities of criminal practice, is, to 
use Burke's comparison, " as if a rabbit that breeds four times a year 
should attempt to prescribe the period necessary for the gestation of 
an elephant.'^ 

Sach ooDfined and inapplicable rules wonld be oonTenient indeed to oppreesien, 
to extortion, bribery, ana oorraption, bnt minoas to the people, whose protection is 
the true object of all tribunals and of all their rvlea.—Burke't report nfeommiUeeto 
inspect the Lord's jowtuUs. 

Among the narrow, technical, artificial reasons suggested by the 
practice of the police court, and of doubtful cogency even there, is 
this doctrine. I do not believe that it will beadopted here, or be relied 
on by the Senate as the foundation for a determination that where, 
in the contemplation of the Constitution, the safety of the statQ en- 
titles the people on demand of its representatives to a solemn resolu- 
tion of the Senate that a high state offender shall be removed from 
office and disqualified to return to it, the power to erect this barrier 
is ts^en away because the removal has become impossible. ' 

But I do not admit that the Constitution requires this doable judg- 
ment The judgment is, in either case, for one thing — a larger or a 
lesser. It may be for removal simply. It may be for perpetual dis- 
qualification simply, which includes removal. 

Before dismissing this proposition of the defense, consider exactly 
to what it would bring us. The proposition is that no judgment un- 
der the Constitution can be rendered by the Senate which does not 
remove from his place a person then holding a civil office under the 
United States. It applies only to the time judgment is actually pro- 
nounced. For all purposes of this argument for the defense, the con- 
stitutional remedy is defeated just as much if the offender lay down 
his office after the trial, after the opinions of Senators have been made 
known, if the resignation be pleaded in arrest of judgment at any 
time before Judgment be actually pronounced and enterod. 

The defendant's construction of the Constitution, then, must be re- 
jected, because it destroys for all practical value the most important 
portion of the authority of the Senate sitting as a court of impeach- 
ment, namely, the power to pronounce judgment of perpetual disqual- 
ification. But — ^and this is the last point! shall have occasion to ad- 
dress to the Senate — ^it must also he rejected because it leaves the 
power of removal itself almost entirely destroyed. 

The judgment of disqualification is one method of removal. Wher- 
ever the officer has been re-elected or re-appointed, whenever he has 
been promoted to a more importxuit office, wherever the evidence of 
his crime is not discovered until after the term of office in which it 
was committed has expired, or is discovered too late for proceedings of 
impeachment, the public are without other redress. Suppose a Presi- 
dent corruptly use his office to secure a re-election. Suppose a Vice- 
President deal fraudulently with the returns. Suppose a Cabinet 
officer is an accomplice in such misconduct of the President, or bo 
guilty of bribery just at the close of his term and is re-appointed. 
Is there no power reserved by the Constitution either to remove him 
or punish him f 

The claim practicallv limits the constitutional redress to offenses 
committed during the first three years of a presidential term, unless it 
be supposed that the President should call an extra session to take 
steps for his own impeachment or that of his own counselors. 

The impeachment of Andrew Johnson was resolved by the House on 
the 24th of February, 1868 ; the final judgment of acquittal was pro- 
nounced on the 28th of May, a period of throe months and four days, 
precisely correspondiug in length with the short session of Congress 
under our present arrangements. This does not include the time oc- 
cupied by the House in obtaining the evidence, or in the debates which 
C ceded the resolution of impeachment. This present impeachment 
been pressed, I think, more rapidly than any other known in our 
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bistoiy; yet nine weeks have already expired since it 1>e|^nn. This 
fact shows that for any official misdemeanor committed in the lost 
year of his office an impeachment and conviction of the President dur- 
ing bis term will in most cases be found wholly impracticable. He 
may have secured his re-election by unconstitutional or corrupt use of 
Itis power, and the people, if he cannot be impeached after his term 
expires, are wholly without remedy. 

The destruction of the power to impeach carries with it the de- 
struction of the power of tne House to make the inquest, leaving the 
people wholly dependent for their protection on the executive power 
of removal. This power does not extend to all cases. The Executive 
may be deaf to charges of guilt against officers in whom he has trusted, 
coming to him without authority and tested by no oomi>etent pro- 
cesses of investi^tion. 

It is said that it is a dangerous construction which leaves the pub- 
lic officer exposed to impeachment during his whole natural life. But 
if he be guilty and deserve impeachment he ought to be so exposed. 
His safety against unjust prosecution or the revival of old political 
offenses, which the public peace requires should be buried in oblivion, 
is abundant. No impeachment can proceed unless both Houses concur. 

The judgment of disqualification is clearly discretionary ; and the 
Senate, in my judgment, may refuse even to take up for trial an im- 
peachment presented by the House against an officer out of office in 
which it is clear that in the exercise of iU discretion it would not 
be expedient to impose a judgment on conviction. No impeachment 
can proceed unless both Houses concur. No conviction can be had 
bnt by two-thirds of the Senate. No judgment of disqualification 
except in i ts discretion . When (jolitical passion breaks down all these 
barriers there will be little else in the Rei)nblio worth saving. 

Impeachment is not likely to be a favorite process with the Senate 
or the House. There is no likelihood that we shall ever nnlimber this 
olnmsy and bulky monster piece of ordnance to take aim at an ob- 
ject £rom which all danger has gone by. 

I wish to say a word or two in regard to the other question. I have 
dealt<, as it was intended I should deal, chiefly with the main ques- 
tion ; but, with regard to the (question presented so well by my honor- 
able associate who opened this case, [Mr. Lord,] (and that is, where 
the process of impeachment begins and the term of office ceases on 
the same day, the law will deem that the resolution of impeachment 
was adopted at the first moment of that day,) I will not undertake 
to restate and I certainly cannot re-enforce what my distinguished 
and able friend so admirably stated upon that subject ; but I desire 
simply to say to the Senate that, if they will consult the authorities 
citeid by my associate and the authorities cited by counsel for de- 
fendant, they will find that the two classes of authorities do not in 
the least a>nflict. 

The principle is a principle in favor of judicial remedy. Every 
judicial remedy will be held to have beg^n, everv judicial process, 
whether it be judgment or suit, at that time in the day in which it 
was instituted which is necessary for the preservation of the remedy 
which it is designed to secure. That is the rule which aU these au- 
thorities established, and the authorities where a day was divided 
for the very purpose of preserving remedies and preventing their 
defeat are those which have been cited by the counsel for the defense. 

I perhaps ought to make one single observation, though itis hardly 
necessary, in regard to the grave citation to the Senate of the instance 
where a person is permitt^ to chang^e his domicile or to go across a 
8tat« line for the purpose of instituting a lawsuit, and the attempt 
to ext-end the analogies of those rules to the cases where a criminal 
undertakes to flee from the penalties of his crime. Suppose a citizen 
of the State of New York commit treason ngaiust that State and flee 
into New Jersey, will the court be very likely, when he is brought 
back for trial, to recognize the doctrine that because he can go over 
. to New Jersey to bring a civil lawsuit he is equally protected by 
the same logic in going into New Jersey to escape a criminal process 
against himself t 

I claim, then, to have established that the history of the formation 
of the Constitution, the opinions of the best authorities, the letter of 
the instrument, and the grand object it was intended to accomplish, 
concur in requiring you to overrule this plea to your jurisdiction. To 
allow it is to put out of your hands the bridle placed by the Consti- 
tntion in the hands of the Senate as a controlling check upon execu- 
tive usurpation and executive corruption — the bridle placed in your 
hands by those men who looked through all ages, both the past and 
the future, in their far-reaching, statesmanlike discretion, not to be 
laid down by men with the experience of a single generation. This 
judgment will not only determine this (question for all time for the 
Senate, but it will speak with an authority not to be disregarded in 
the construction of like clauses in the constitutions of more than 
thirty American States. Throughout this broad lajid, under national 
and State jurisdiction, the great constitutional power of impeach- 
ment, the life of public liberty and of public purity^ is to be dwarfed 
or maintained! in its fullest and most Ixsneficent vigor as you shall 
decide this issue. 

I do not stand here, Senators, as the accuser of Mr. Belknap, or as 
the advocate of the House of Representatives. I am hero to si>eak for 
a right of the American people ; a right which their ancestors secured 
to them by their Constitution, and which nothing but their own con- 
stitntionxil act can take away. It is that over every public officer. 



whether he be tempted to abuse or usurp power or to gain wealth by 
corrupt means in office, shall hang the droad of what the Federalist 
calls the " awful discretion ^ of the Senate to try him in the presence 
of the whole American people and to visit him with the perpetual 
infamy of its sentence. For the citizen accused of crime is the grand 
jury, and the indictment, and the statute of limitations, and the jury 
trill, and the law enacted beforehand. For him is the maxim that 
it is better that ten guilty escape than that one innocent perish. 
But for the public officer who voluntarily seeks or accepts these vast 
trusts, the safety of the whole state demands there shall be a higher 
responsibility and another method of punishment. 

r have thus, Senators, very imperfectly performed the duty assigned 
to me by the House of Representatives. It has been a dull argument 
of a dry question of law. Your decision, like every decision affecting 
permanently the power and authority of the Senate, is to reach in its 
consequences to a period very far distant in the future. But I am 
much mistaken if there be not a very deep and present public interest 
in this issue. 

I said a little while ago that the Constitution had no safeguards to 
throw away. You will judge whether the public events of to-day do 
not admonish us to look well to all our securities to prevent or power to 
punish the great- guilt of corruption in office. We must not confound 
idle clamor with public opinion or accept the acousations of scandal 
and malice instead of proof. But we shall make a worse mistake if, 
because of the multitude of false and groundless charges against men 
in high office, we fail to redress substantial grievances or to deal with 
cases of actual guilt. The worst evil resulting from the indiscrimi- 
nate attack of an unscrupulous press upon men in public station is 
not that innocence suffers, but that crime escapes. Let scandal and 
malice be encountered by pure and stainless lives. Let corruption and 
bribery meet their lawful punishment. 

My own public life has been a very brief and insijniificant one, ex- 
tending little bevond the duration of a single teny of senatorial office. 
But in that brief period I have seen five judges of a high court of the 
United States driven from office by threats of impeaonment for cor- 
niption or maladministration. I have heard the taunt, from friend- 
liest lips, that when the United States presented herself in the East 
to take part with the civilized world in generous competition in the 
arts of life, the only product of her institutions in which she sur- 
passed all others beyond question was her corruption. I have seen 
m the State in the Union foremost in power and wealth four judges 
of her courts impeached for corruption, and the political administra- 
tion of her chief city become a disgrace and a by- word throughout 
the world. I have seen the chairman of the Committee on MiBtary 
Affairs in the House, now a distinguished member of this court, rise 
in his place and demand the expulsion of four of his associates for 
making sale of their official privilege of selecting the youths to be 
educated at our great military school. When the greatest railroad of 
the world, binding together the continent and uniting the two ^reat 
seas which wash our shores, was finished, I have seen our national 
triumph and exultation turned to bitterness and shame by the unani- 
mous reports of three committees of Congress — two of the House and 
one here — ^that eveiy step of that mighty enterprise had been taken 
in fraud. I have heard in highest places the shameless doctrine 
avowed by men grown old in public office that the true way by which 
power should be gained in the Republic is to bribe the people with 
the offices created for their service, and the true end for which it 
should be used when gained is the promotion of selfish ambition and 
the gratification of personal revenge. I have heard that suspicion 
haunts the footsteps of the trusted companions of the President. 

These things have passed into history. The Hallam or the Tacitus 
or the Sisraondi or the Maoaulay who writes the annals of our time 
will record them with his inexorable pen. And now, when a high 
Cabinet officer, the constitutional ad viser of the Executive, flees from 
office before charges of corruption, shall the historian add that the 
Senate treated the demand of the jieople for its judgment of condem- 
nation as a farce and laid down its high functions before the sophistries 
and jeers of the criminal lawyer f Shall he speculate about tne petty 
political calculations as to the effect on one party or the other which in- 
duce<l his judges to connive at the escape of the great public criminal T 
Or, on tiie other hand, shall he close the chapter by narrating how these 
things were detected, reformed, and punished by constitutioual proc- 
esses which the wisdom of our fathers devised for us, and the virtue 
and purity of the people found their vindication in the justice of the 
Senate t 

Mr. EDMUNDS. I move that the Senate sitting for this trial ad- 
journ. 

Mr. SHERMAN. I ask the Senator whether we had not better fix 
the hour on Monday a little earlier T 

Mr. EDMUNDS. It is twelve o'clock by the rules. I will yield to 
a motion to a4joum to eleven o'clock on Monday. I withdraw my 
motion for that purpose. 

Mr. SHERMAN. I should prefer to say ten o'clock, so as to cer- 
tainly avoid a night session ; but in order to give counsel ample time 
on both sides, I will say eleven o'clock. 

The PRESIDENT pro tempore. The Senator from Ohio moves that 
the Senate sitting for this trial adjourn until Monday at eleven o'clock. 

The motion was agreed to ; and the Senate sitting for the trial of 
imx>eachment adjourned to Monday next at eleven oxlock a. m. 
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Monday, Ma/y 8, 1876. 

The PRESIDENT pro tempore^ (at eleven o'clock, a. m ) The Sen- 
ate sitting for the trial of the articles of impeachment against Will- 
iam W. Belknap, pursuant to adjournment, now resumes its session. 
The Sergeant-at-Arms will make proclamation. 

The usual proclamation was made l)y the Sergeant-at-Arms. 

The managers on the part of the House of Representatives appeared 
in the seats provided for them. 

The respondent appeared with his counsel, Messrs. Blair, Black, and 
Carpenter. 

The PRESIDENT pro tempore. The Secretary will notify the House 
that the Senate is ready to proceed with the trial. 

Mr. MERRIMON. I move a call of the Senate. 

The PRESIDENT iwo tempore. The Senator from North Carolina 
moves a call of the Senate. The Chair hears no objection, and the 
roll-call will proceed. 

The Chief Clerk called the roll, and thirty-nine Senators answered 
to their names. 

The Secretary read the Journal of the proceedings of the Senate sit- 
ting on Saturday last for the trial of the impeachment of William 
W. Belknap. 

The PRESIDENT. pro tempore. The Senate is now ready to hear 
the managers. Senators will please give their attention. 

Mr. Manager KNOTT. Mr. President, if the court please, in resum- 
ing the remarks which it has devolved upon me to submit upon the 
question under discussion, I need not promise the court that I shall be 
as brief as possible. Even if I were in perfect health I do not feel 
that lam speaking for posterity, and Ci>n8cquently am under no temp- 
tation to talk until that audience shall arise. Moreover, the line of 
remark which I had proposed for myself has been so completely antici- 
pated by the very able and carefully considered arguments of my 
learned colleagues that, fortunately for the court, there remains but 
little for me to say ^cept perhaps to recapitulate some of the points 
and to elaborate to some extent a few of the suggestions so ably pre-, 
sen ted by them. 

When the court did me the favor to adjourn on Friday evening in 
consequence of the physical indisposition from which I was then and 
am still suffering intensely, I was about to institute an inquiry sug- 
gested to me at that particular moment by the closing sentences in a 
paragi*aph which I had just read from Story's Couimentaries on the 
Constitution, as to the purpose for which the remedy by impeachment 
was designed, with the view of determining whether the construc- 
tion of the various provisions of the Constitution relating to that 
subject, proposed on behalf of the House of Representatives, was more 
consistent with that purpose than that insisted upon by the defeuse. 
As to what that purpose really was, I imagine there can be but little, 
if any, dispute. However much controversy there may be with re- 
gard to the character of the offenses for which an imi>e;ujhnient will 
lie, I apprehend there can be but little question that the object for 
which this mode of procedure was designed was precisely that stated 
by Judge Story, namely, to secure the state against gross misdemean- 
ors in office. 

The f ramers of our Federal Constitution were perfectly aware that 
the functions of the Government they were preparing to establish 
would necessarily have to be committed to those who would be sub- 
ject to the same frailties and actuated, to some extent at least, bv the 
same passions which influence the conduct of their fellow-men. They 
knew, moreover, that those who are called to fill the most exalted 
stations of public tnist are frequently, if not always, under the strong- 
est possible temptation to abuse the oppoitunities afforded by their 
officii position for the promotion of their own aggrandizement, the 
extension of their own authority, and the perpetuation of their own 
power, besides being constantly subject to the suggestions of an ig- 
noble appetite for illegitimate emolument. As wise and sagacious 
statesmen, therefore, fiilly appreciating the importance of securing 
every department of the Government from the contamination of offi- 
cial corruption and crime, they devised this mode of procedure as the 
most practicable and efficient method of preserving the purity and 
maintaining the integrity of those departments especially which were 
not designed to be under the immediate, direct control of the people 
through the ballot. This much I understand to be conceded by the 
honorable counsel for the accused. 

But how was the end proposed to be attained f First, by making 
it peremptory'- upon the court by which a criminal official should be 
convicted on impeachment to remove him immediately from office ; 
and this, say learned counsel, was the only purpose the framers of the 
Constitution sought to accomplish : "That the sole object for which 
the power of impeachment was given was removal from office." It 
seems that those wise and patriotic statesmen thought differently, 
however. They knew that if the process of impeachment went no 
further thau to remove a criminal or corrupt official from office the 
whole proceeding would amount to nothing more than a puerile 
farce. They knew that the party convicted and removed might be 
immediately restored to the same or appointed to another and per- 
haps more important position by a corrupt or misguided patron, and 
to guard against any such possible contingency they went a step fur- 
ther and provided that the court might not only dismiss the delin- 
quent from office but prevent him from again polluting the Govern- 
ment he had already degraded by disquulityiug him to hold any office 



of honor, trust, or profit under it, either for a limited period or for- 
ever, as the court might see proper, and, to render that disqualifica- 
tion as complete and effectual as possible, exempted the party thus 
convicted and condemned from the general power of the Executive 
to pardon. 

But was this all f Was the onlv purpose of this disqnaliOcation 
simply to preserve the Government from the danger to be apprehended 
from the single convicted criminal 1 Very far from it, air I That in 
reality constituted but a very small part of the design. The great 
object^ after all, was that his infamy might be rendered oonspiouoos, 
historic, eternal, in order to prevent the occurrence of like offonses in 
the future. The purpose was not simply to harass, to persecute, to 
wantonly degrade, or take vengeance upon a single individual ; but 
it was that other officials through all time might profit by his pun- 
ishment, miffht be warned by his political ostracism, by the everl&st- 
ing stigma fixed upon his name bv the most august tribunal on earth, 
to avoid the dangers upon which he wrecked, and withstand the 
temptations under which he fell, to teach them that if they should 
fall under like tempt-atious they will fall, like Laoifer, never to rise 
again. 

The real purpose of proceedings of this kind is pre8ent<ed so beauti- 
fully and so forcibly in a single paragraph in the opening speech of 
Mr. Whitbread upon the impeachment of Lord Melville, who, like 
the accused here, sought to evade the consequences of his crimes by 
resignation, that the Senat« will pardon me if I read it. He says: 

And here let me observe tbat all prosecutions of this sort are institnted for the 
general benefit, and not with the view of harassing any private individual. AU 
ponitthment is intiioted for the sake of example, and not for the porpoee of per- 
sonal vengeance. 

Mark this : 

It is the morals of a country which in all these inquiries we ought to regard, and 
it is to this which every honorable proseoatco* ought to look, and this every impar^ 
tial court will respect. 

If I could employ the voice of an angel and render it audible to the remotest 
comers of the earth, I would caution every friend of virtue l)efore be accepts of 
any great public engagement I would show him that the temptwtions are great ; 
and I would invite nim to attend to the punishment which would be the conse- 
quence of misconduct 

Punishment, sir! Punishment that public and official morals may 
be purified and preserved ; not that a single individual may be har- 
assed, but that the government to whicn every citizen looks for 
protection may be kept pure, uncontaminated, aud worthy of the 
confidence of those who are subject to its authority. 

Distinguished counsel in his argnment the other day insisted very 
earnestly, and went so far as to cite the opinions of others equally 
eminent with himself to show, that the idea of punishment is not con- 
templated in proceedings of this kind. And, sir, I am glad to be able 
to admit that it is one of the most priceless privileges guaranteed to 
every citizen by the Constitution of the United States that he may 
not only entertain but freely express his own opinion upon every sub- 
ject whatever, no matter who may dift'er with him. It is therefore 
not in the power of the Supreme Court to prevent the learned Coun- 
sel from entertaining or promulgating a different view from that 
expressed by them in the ca«e of Cummingsv«. The State of Missouri, 
and re-affirmed in the case of Garland, however much they may regret 
his inability to concur in that opinion. 

The court say in the case of Cummings, 4 Wallace : 

The theory upon which our political institutions rest la, that all men have certain 
inalienable rights ; that among these are life, liberty, and the pursuit of happiness ; 
and that in the pursuit of happiness all avocations, aU honors, all positions, are 
alike open to every one ; and that in the protection of these rights all are equal be- 
fore the law. Any deprivation or suspension of any of these rights for past conduct 
is punishment, and can be in no otherwise defined. 

Pui.ishment not being, therefore, restricted, as contended by counsel, to the dep- 



rivatioQ of life, liberty, or property, but also embracing deprivation or suspenmoa 
"" ' » * . ^ j^ j^jjQ jjj^ disabilities prescril^ by the provisions of the 
)eing in etfiMit puuishment, we proceed to consider whether 
there is any inhibition in the Constitution of the United States against their en- 



forcement. 

But, sir, we have been told that " there were brave men before 
Agamemnon ; '^ and it appears that there were learned and distin- 
guished lawyers even before counsel were employed in this case who 
undertook to maintain the view expressed by the honorable counsel 
here. As far back as the celebrated Blount case, of which the Senate 
has heard so much during this trial, the same suggestion was made 
by counsel for the defense, and the argument adduced on that occa- 
sion was so eloquently and triumphantly met by Mr. Manager Harper 
and his reply thereto so pertinent to the remarks of counsel here, that 
I will read what he said : 

But the learned counsel for the defendant have told us that the power of impeach- 
ment is limited in the Constitution itself by the restriction which it imposes on 
the power of punishment. The power of punishment on conviction by impeaoh- 
meut is rostricred, say they, to "removal from office and disqualification to hold 
or enjoy any office of honor, trust, or profit under the United States :" and it would 
be absurd to impeach, try, and convict a man who held no office from which he 
could be removed, and <M>uld, of consequence, be no otherwise affected than by 
a disqualification to hold in future offices which he, perhaps, never had a pros- 
pect of obtaining. Of this absurdity the Constitution cAunot be supposed to bo 
guilty ; aud then-foro it could not have intended to subject to the power of impench- 
meut any persons except those who actually hold offices and may bo punished by 
removal. 

But where, Mr. President, did the honorable counsel for the defendant lenm that 
disqualiticiiliou to hold any office of truHt, honor, or profit under the Goveniraeut 
of our ctmntry is no punishmcut ? Would either ot those honorob'e gentlemen 
think it no punishment in his own case ? There are no doubt many men inditfereut 
as to offices of profit, and not ambitious of those of honor or trust. But to be held 



Digitized by 



Google 



TRIAL OF WILLIAM W. BELKNAP. 



65 



nptoonr fellow -citizpna aa a poraon unworthy of trust-, andesorvlns of honor; to 
ho sti^matiraMi by ft solemn sentence of the law, pronounced by the highest and 
moHt awful Jiitticattire known to tho Constitution ; to bo excluded by the voice of 
our country from all hope of participating; in those rights, privileges, and advan- 
ta;jee which are open to our fellow-citizens ; to bo disowned by onr common mother 
as degenerate and unnatural sons, unworthy of her contidence ; to be deprived, not 
only of her kindness and her fovors, but even of tho right which a good citizen 
holds dearest of all. the right of devoting ourselves to her service, of defending her 
in the hour of danger and distress — are tiiese not punishments t I know not where 
the learned oonnsel learned that the\' are not : but this I know, that they did not 
learn it in their own hearts. Yes, Mr. Presiaent, a sentence of disqualificatioii. 
pronounced by this honoraUe body in the face of the whole American nation, and 
OS ^ charge of 'high crimes and misdemeanors by tho representatives of tho American 
pv«>ple, is a punishment; and, as this punishment is apnlioablo to peraons who are 
not offioors as well as to those who are, it foUowB that tbe power of impeachments 
if its extent be moumnd hy tint of the power of punishment, is applicable to all 
persons, whether officers or jmU— Annals qf Ckmgre»», Fifth Oongreu, (1797-'99,) 
Tolume2. 

But, as to the eod and final cause of all punishments, every member 
of this honorable court has long ago been advised when in his youth- 
f nl days he conned over tho pages of Blackstone. He says : 

S. As to the end or final cause of human punishments. This is not by wav of 
Atonement or expiation for the crime committed, for that must bo left to the just 
determination ot tho Supreme Being, but as a precaution against future ofibnses of 
the same kind. This is effected tlu^ ways: either by the amendment of the of* 
fender himself, for which purpose all corporal punishment, fines, and temporary 
€ml6 or imprisonment are inflicted, or by deterring others by the dread of his ex- 
ample from offending in the like way. 

There, sir, is the ultimate object to be reached by all such proceed- 
ings as this, and I would sa^^ to the learned counsel, now and for all, 
that they are dignifying their client far too much when they suppose 
that this impeachment was intended simply to harass himj simply to 
disqualify him from again contaminatin g the Government, if indeed 
bo is guilty ; and upon that I beg leave to say I would sedulously for- 
bear to express any opinion at this time. The House of Representa- 
tives in sending these articles here had a far higher purpose in view. 
That purpose was the correction, the purification of public and of- 
ficial morals in this country ; iind who, sir, that has contemplated the 
frightful picture of crime and corruption so graphically and power- 
fully drawn by my distinguished colleague [Mr. Hoab] on last Sat- 
urday will. deny that it is high time some such corrective process 
should be put in operation f 

Now, sir, if it be true, as I have stated, that the object and design 
of procfeedings like the present are not merely to remove a guilty party 
from office, not merely to disqualify him to hold any office of honor 
or trust or profit under the United States, but that it is designed as a 
great preservative means for securing the purity and hones^ of offi- 
cial conduct on the part of all officers of the Government ; if it is true 
that the several provisions of the Constitution relating to the subject 
of impeachment were intended to protect the Government from official 
corruption and crime, which if left unchecked would lead to its ulti- 
mate overthrow and destruction ; if it is true, as it seems to me every 
rational mind must admit it is^ that the only efficacy of those pro- 
visions is to be found in the rigid, impartial, certain, and inexorable 
enforcement ol the penalties they prescribe, the question is whether 
they shall be so construed as to promote the object they were intended 
to accomplish in the amplest manner consistent with the language in 
which they are expressed, or whether they shall receive such a con- 
struction at your hands as will render them utterly nugatory and 
worthless. 

That, sir, is the plain, simple question before you. Now, will this 
distinguished tribunal, this tribunal of statesmen, say that notwith- 
Btandhig the Constitution vests in the House of Representatives the 
power to institute proceedings by impeachment, and clothes this 
body with full and complete jurisaiction to try all cases of impeach- 
ment; and notwithstanding the plain, obvious priocii>le of law and 
common sense that when a person enters upon the duties of an office 
he assumes all the responsibilities of that office^ criminal as well as 
civil— responsibilities of which he cannot divest himself except in pur- 
suance of law — ^yet neither House can exercise its powers in a case of 
impeachment except at the option of the party accused t Will you 
Bay in the face of the intelligence of this age, and to the civilized 
world, that our institutions present such a rioiculous anomaly in juris- 
prudence, such a miserable, pitiable spectacle of imbecility as that f 

Yet you must say so ; the logic is inexorable ; there is no escape 
from that conclusion, if you hold, as is maintained by the defense 
bere, that a party may commit an offense while in office, and escape 
the penalty describea simply by the act of resignation or by any 
other act of his except suicide. 

But let us look a little more particularly to the two clauses of the 
Constitution from which this singular conclusion is sought to be de- 
duced. As the Senate is already aware, the fourth section of the sec- 
ond article provides : 

The President, Vice-Presidents and all civil officers of the United States, shall be 
removed from office on impeachment for, and conviction of, treason, bribery, or 
other high crimes and misdemeanors. 

The learned counsel consumed nearly two hours of this world's val- 
uable time in a very labored though perhaps not an exhaustive re- 
hearsal of the records of the convention which framed the Constitu- 
tion to establish the proposition that the idea they meant to convey 
by the section I bave^ost read was that no man should be impeached 
unless he should bo 111 office at the time of his impeachment. He 
finally reached that conclusion and announced it, but by what process 
of logic I confess I was then and am still unable to appreciate. 

6 I 



If it be true that the framers of the Constitution did intend that 
no person should be impeached unless he should be in office at the 
time of the impeachment, learned counsel would have conferred a 
favor upon this honorable court and have contributed a great deal 
to the gratification of the unenlightened public if he had told us why 
they did not say so, why they did not express it in some clause upon 
the face of that instrument. For instance, when they said " the 
House of Representatives shall have the sole power of impeachment,^' 
why did they not add the restraining words to that clause, "but no 
person shall be impeached unless he shall be in office at the time?'' 
Or, leaving that clause, when they came to the one regulating the 
judgment that should be rendered, why did they not say that "judg- 
ment in cases of impeachment shall be rendered against no person 
unless he shall be in office at the time, and no such Judgment shall 
extend further than to removal from office and disqualification to 
hold office! " Or, if these two provisions had passed out of their 
minds when they came to consider the fourth section of the second 
article, and they still desired that the American people for whom they 
were preparing the frame- work of a government should understand 
that no man should be impeached unless he was in office at the time, 
why did they not annex the restraining words to that article, why 
did they not say, " but no person shall be impeached unless he shall 
be in office at the ti me t " 

The framers of our Constitution were wise and patriotic as well as 
cultured men. They fully appreciated the magnitude of the work in 
which they were engaged ; tney knew that they were preparing a 
government not for a day, not for a year, but a government that should 
mold the destinies and affect the interests of a mighty people through 
long ages to come. They consequently weighed every woM they used 
with the utmost care. So carerhl were they, in fact, that they even 
provided a committee on style and arrangement, to whose scrutiny 
every Une and word and syllable of the Constitution was subjected, 
and whose careful supervision every provision it contains underwent 
before it was adopted. Would they nave overlooked such a glaring 
omission as the argument of counsel implies t They were men with 
heads upon their shoulders, and if they had intended that no man 
should be impeached except he should be in office at the time, they 
would doubtless have said so in plain, unmistakable terms, or if they 
did intend it and did not say so, the learned counsel ought to have 
informed us why; because if there is a man upon the continent capa- 
ble of giving that information I have no doubt he is the one and the 
only one ; but inasmuch as he failed to do so, I take it for granted that 
he was simply mistaken as to the intention of the framers of the Con- 
stitution on that point. I take it for granted that the very fact that 
they omitted to make this restriction is conclusive that they did not 
intend that the power should be so restricted. 

It will not do to say that the idea of impeaching a man after he 
was out of office was n^ver considered by the convention at all ; for, 
as my learned colleagues so clearly and conclusively showed on Sat- 
urday, that very question was under discussion when this identical 
proposition was considered. The question then was, not whether a 
man should be impeached after he was out of office, but whether the 
President should be impeached while he was in office. There was no 
objection anywhere, so far as I have been able to see, to the proposi- 
tion that he might be impeached qfter the expiration of his term. 
But I submit, sir, that this section not only does not require, but it 
does not admit of interpretation. It is a plain principle of legal con- 
structioD, as well as of common sense, that where words are so plain 
that their meaning cannot be mistaken, no interpretation is neces- 
sary or to be allowed. The words must be taken for Just what they 
express and no more. This has been settled over and over again by 
the courts. Now, look at the language of this section. Is there any- 
thing dubious about it T Is there anything uncertain or mysterious 
about itf Is there anything connected with it that a wayfaring 
man, though a fool, may be mistaken about f 

Examine it in what light you will and you cannot make it say more 
or less than it does. I care not whether the immediate controlling 
motive in its adoption was to provide a mode for the removal of a 

fuilty official from office, or whether it was intended as a peremptory 
irection as to the judgment that should be rendered in case he should 
still be in office when convicted, it simply means that when any civil 
officer of the United States shall be convicted on impeachment for 
treason, bribery, or other high crime or misdemeanor he shall be re- 
moved, and that is all it means. Torture it as you may it is inmossi- 
ble to find in it the remotest insinuation that removal from office is 
the only object to be effected by impeachment, or that if Judgment of 
removal shall be rendered unnecessary by the resignation or previous 
removal of the offender the Senate has no power to render a judgment 
of disqualification either limited or perpetual. 

But, sir, it is said that this section should be collated with the sev- 
enth clause of the third section of the first article, and both construed 
together. Very well, let us do so, and what do we find then t We 
discover that the framers of the Constitution intended that you should 
have more than the mere power of a motion. We find that they did 
intend that there should be some other penalty for official crime than 
the mere removal of the offender from office, and that you should 
have power to inflict it, too ; that you might disqualify him to hold any 
office of trust, honor, or profit under the United States. Now if it be 
tnie that the removal of the guilty official was the sole aim and object, 
the only purpose to be effected by impeachment, why did not the 
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learned counsel inform us why this provision authorizing disqualifi- 
cation was inserted here I I beg pardon, I believe ho did undertake 
to explain that. He said : 

I havo attempted to show that the sole object for which the power of impeach- 
ment was ^iveu is removal from office. 

There is another proposition which I intended to argue in that connection. The 
disqualification clause of punishment was evidently put in for the pni-poso of mak- 
ing the power of removal by impeachment effectual. After providing that the offi- 
cers of tne United States might be removed on impeachment, although the Presi- 
dent could not pardon the oflfender convicted and removed, yet if he c<rald re-instate 
him the next morning he would have aabstantially the power of pardon. 

Now, sir, if the convention intended by this power of disqualifica- 
tion slmplv to prevent the President from violating the Constitution 
by virtually ignoring the restriction upon his iK)wer to grant reprieves 
.and pardons, if it was simply to prevent him from plaoing the con- 
vict back into the same office from which he had just been removed, 
as learned counsel suggests, can it be imagined that they were guilty 
of the supreme folly of permitting the guilty official to secure to the 
President the right to re-appoint him by resigning before impeach- 
ment and thus taking away your power to disqualify him at all f 
Did they intend to say that '' we will prevent the President from mak- 
ing the power of removal a nullity, but we will leave that power in 
the hands of the guilty party himself f Yet they must have so in- 
tended if the gentleman's theory is correct. For he could resign, no 
matter how guilty before impeachment, and thus not only destroy 
the power of the House to accuse but yours to try him, and thus be 
in precisely the condition to enable the President to re-apiK)int him 
without having to violate the clause of the Constitution respecting 
his power to pardon. I repeat, sir, were those wise men guilty of 
the supreme folly of leaving it in the power of the guilty party 
to do precisely the thing which counsel himself says they were en- 
deavoring to prevent by this disqualifying clause t And besides, sir, 
as suggested by mv learned colleague, [Mr. Hoar,] if this clause au- 
thorizing disqualincations was intended for the purpose indicated t>y 
counsel, and that alone, the provisidn would manifestly have been 
so framed as to disqualify the convict from holding the particular 
office from which he might be removed, and not from all offices what- 
ever. 

The learned counsel in his remarks the other day invoked the rule 
laid down by the Supreme Court in the Slaughter-house cases, 16 Wal- 
lace, page 36, which I propose to apply to the point I am now endeav- 
oring to discuss, that we should take iuto consideration in construing 
the Constitution the facts of contemporaneous history, the circum- 
stances as they existed at the time and before it was adopted. Let 
us look a little into the circumstances existing at the time and see if 
we cannot ascertain the true reason why the peculiar verbiage of this 
clause, which says that '^judgments in cases of impeachment shall not 
extend further than to removal from office and disqualification to hold 
and enjoy any office of honor, trust, or profit under the United States," 
was employed. 

Mr. MORTON. I desire to propound a question, which I will read, 
as I can do it better perhaps than the Secretary : 

Whether in England a person who has been punished by the courts 
for crimes committed in office has, after retiring from office, been im- 
peached and punished by Parliament, or where a person has been 
impeached and punished in Parliament, has he afterward been pun- 
ished by the courts for the same offenses t 

I should be glad to invite the attention of the honorable manager 
to that question. 

Mr. Manager KNOTT. Mr. President, in answer to the question 
propounded by the honorable Senator from Indiana, I have to say 
that I do not know of any case in England in which a conviction had 
upon impeachment has been followea by a subsequent conviction for 
the same offense in a court of justice; nor do I know that where a 
person had been convicted in a court of justice he has afterward 
been impeached for the same offense. I have never examined the 
question with a view of ascertaining whether either of the cases sup- 
posed by the honorable Senator has ever occurred in England or not. 
I was, however, approaching that subject, and I think I shall show, 
whatever may nave been the course of adjudication in England in 
the cases supposed in the honorable Senators question, the difference 
between our own law and the English law with regard to impeach- 
ments, so far as may be pertinent to the point under discussion, and 
the reason for that difference. 

When the f ramers of our Constitution came to provide a method by 
which the Government they were about to establish should be pro- 
tected from official corruption and wrong, they naturally turned for 
a model to the coimtry under whose laws they had been reared and with 
whose institutions they were familiar. There they found the process 
of imneachment complete; confined, however, to the punishment of po- 
litical or state offenses to malconduct in office. Copying that model, 
as had been done in the formation of most of the State constitutions, 
they located the power of accusation and the necessary power of in- 
quisition with that branch of the legislature emanating curectlyfrom 
and immediately responsible to the people at frequent and stated pe- 
riods, as being most likely to watch their interests with the most jeal- 
ous vigilance, while they committed the sole power of trial to that 
branch of the legislature which, from the nature of its organization 
and the relation it sustained to the Qovemment and the people, would 
be most likely to render strict and impartial justice between the ac- 
cusers and the accused. 



When they came to look over the long catalogue of impeachments, 
however, which had t^ikeu place in the parent country, they found 
that while that mode of procedure had been resorted to mainly, as I 
have said, for the correction of abuses and the punishment of crimes 
in office, there had been an almost unlimited discretion exercised in 
the infliction of penalties upon those convicted. In some cases enor- 
mous fines had been inflicted; in other cases fines and imprisonment; 
in other cases, fine, imprisonment, and the pillory ; in other cases 
death at the block. Choosing therefore, as they did, to remit the 
offender to the regularly constituted courts of justice for indictment, 
trial, and the ordinary punishment prescribed by the law applicable 
to each particular case, and resorting to impeachment only for a cor- 
rection of official abuses and for the punishment of offenses affecting 
the purity of the Government by political ostracism, they determined 
that in this country there should bo no more such penalties inflicted 
by a court of impeachment ; that, whereas in England the high court 
of impeachment had plenary power and could reach not only the lib- 
erty and property but the life of the offender, here there should be 
by such a court no fine, no imprisonment, no pillory, no riding upon 
liorBeback with the victim faced to the horse's tail, as in the case re- 
ferred to some time since by the learned counsel. Judge Black; no 
beheading upon the block— nothing of that kind: but as the object 
was simply to preserve the purity and maintain the integrity of the 
Government, the delinquent should be in the first place removed from 
office, and in the second place disqualified to hold or enjoy thereafter 
any office of honor, trust, or profit under the United States either for 
a limited time, or forever, as the court of impeachment might deter- 
mine. 

If I have stated the facts correctly, which I apprehend will not be 
disputed, there is no longer any mystery about the seventh clause of 
the third section of the first article. It was simply intended as a 
limitation upon the judgment that might be rendered, and not in any 
sense of the word to affect the jurisdiction of the court. The lan- 
guage is plain, simple, and easily understood : 

Judgments in cases of impeachment shall not extend further than a removal 
from office, and disqualification to hold and eqjoy any office of honor, trust, or profit 
under the United States. 

Now take the two sections tog ether, collated as they arc by the 
counsel for the defendant, and do you find a solitary syllable even* 
remotely intimating that your power to try is taken from you in a 
case where it is impossible to enforce or unnecessary to render that i>or- 
tion of the judgment which you would be obliged to render on convic- 
tion if the party were in office f To make this question somewhat 
more pointed and plain, suppose the framers of the Constitution had 
made the limit a little wider, and instead of saying that a judgment 
in impeachment shall not extend further than disqualification to hold 
office, they had added, after the words " disqualification to hold office," 
the words " fine and Imprisonment ; " could it be maintained then 
that a criminal official could oust -the jurisdiction and escape being 
fined or imprisoned by resigning his office t Would you have heard 
learned and lengthy argumenti here to convince you that because 
you could not remove the accused from office that therefore you could 
not fine him or imprison himt I can scarcely think that learned 
counsel would present such a proposition as they now do if the throe 
words ** fine and imprisonment'' had been added to the clause imder 
consideration. 

But if resignation would not oust the Jurisdiction of the court 
under the section with these three words added, by what kind of logic 
can it be said to oust it as the clause now stands f The same rules of 
construction would have to be applied in both cases. 

But there is another principle of construction that should not be 
entirely lost sight of in considering the provision under discussion ; 
and that is, in construing any law that requires or admits of int-er- 
pretation, not only the object and purpose of the law must be kept 
constantly and distinctly m view, but the effects and consequences 
of the proposed construction in respect of that object should also be 
carefully considered ; that is, wUl the construction proposed promote 
the manifest purpose intended, and make the law effective, or defeat 
the, object of the law-maker entirely, and render the enactment an 
absurdity or a nullity. 

Before proceeding to a direct application of this rule, however, I 
wish at this time to call the attention of the court to a brief reca- 
pitulation of the iK)ints presented and insisted upon heretofore by 
the House of Representatives, in order that they may have this rule 
clearly in view and be able to apply it as it should be. We have en- 
deavored to show on the part of the House of Representatives that 
the real object sought to be attained by impeachment is not to wan- 
tonly harass or needlessly degrade any private citizen, but to preserve 
the purity and integrity of the Government, and to protect the in- 
terest of the people, for whose benefit the Government is established, 
by confining, as far as possible, the administration of its functions to 
honest and reputable officials; that that object was sought to be 
effected by the framers of the Constitution, first by providing per- 
emptorily for the prompt removal of the corrupt and convicted wrong- 
doer from the office degraded and iiolluted by his criminal malver- 
sation, and second ishat he may be disqualified, either forever or for 
a limited period, to hold any office of honor, trust, or profit under the 
Government whose escutcheon he had stained and whose efficiency 
he had impaired; thus not only placing it beyond his power tore- 
peat his stabs at the vitality of tne state in positions which his oon- 
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viction of official crime has sbown him totally unfit to fill, bnt 
exhibitiDg a strikiug and couspicnous example of the certain and in- 
exorable consequences of official malversation. 

In harmony with these purposes and in order to render the means 
for their accomplishment completely efiectual, we maintain that when 
a person enters npon an office he assnmes all the responsibilities per- 
taining thereto, criminal as well as civil, and cannot divest himself 
of them by any act of his own, but must continue under those respon- 
sibilities until discharged therefrom according to law ; that the very 
moment he commits an impeachable ofifense he becomes liable to im- 
pcMchment ; and, as there is no provision in the Constitution exoner- 
ating him ^m that liability until his conviction or ac<}uittal on im- 
peachment, it must continue, notwithstanding the termination of his 
official service, whether by resignation, removal, or lapse of time. 

This construction, and this only, we contend can give full and com- 
plete effect to the manifest intent of the Constitution with regard to 
the proceeding by impeachment. On the other hand, we maintain 
that the construction claimed by the defense, that a guilty party can 
deprive the House of Representatives of its prerogative' to accuse or 
this Senate of its Jurisdiction to try an impeachment, is simply to ren- 
der the provisions of the Constitution relating to the subject a ridic- 
ulous absurdity and to stultify the framers of that instrument. 

In the first place it should be remembered that the right of any 
civil officer of the United States to resign his office at any time is 
absolute and unqualified. The mere formal acceptance or rejection 
of his resignation does not in the least affect its validity. He may 
be guilty of crime in office and can resign before he is suspected of 
its commission. He can resign after his detection and before his ac- 
ensation by the House of Bepresentatives. He can take his chances 
and resign after his impeacmnent and before his arraignment ; or he 
cau resign after his airaienment. he can resign after the evidence is 
heard, and he is as much out oi office as a thousand Senates could 
put him out by judgment upon impeachment, so far as the mere amo- 
tion from office is concemea. 

This is the view of my colleagues and mvself, it is admitted by 

counsel, and it is sustained by judicial decision in the only case in 

which the question has come under judicial review, to my knowledge, 

in a Federal tribunal. The court said in the case of the United States 

•vs. Wright, McLean's Reports, volume 1, page 512 : 

There can be no donbt th»t a dvll officer has a right to resign his office at pleas- 
ure ; uid it is not in the power of the Execative to compel 1dm to remain in office. 
It is only neoessary that the resignation should be received to take eflbct; and 
this does not depend upon the acceptance or refection of the resij^iation by the 
President. 

The House of Representatives is frequently composed of very 
enf'Crprising gentlemen, notwithstanding it may require a steam- 
elevator to onng them up to the level of the contempt of some of the 
learned counsel. Numerous instances in their past history might be 
adduced to show their energy in the pursuit of useful knowledge. But 
pretermitting the mention of all examples of such enterprise at 
this time, suppose they should set themselves seriously to work to 
solve the great problem in fiscal science which has so long excited 
the curiosity ana engaged the ingenuit;^ of the American people ; 
suppose they should undertake to determine how it is that an average 
patriot of moderate means who devotes his gigantic talents to the 
service of his country upon a salary of $5,000 to |8,000 a year can 
maintain an establishment in a style of luxury and magnificence 
that our im{>erial visitor might envy, and stUl be able to invest at 
the end of a few years $100,000 or $200,000 in the remunerative stock 
of some profitable corporation. Suppose that in the prosecution of 
that desirable information they should accidenttdly unearth some 
plodding public servant steeped to the very eyes in corruption, loaded 
down to tne very guards with official pillage. As a matter of course 
he would be instantly impeached by the unanimous vote of the 
House in the name of themselves and of all the people of the United 
States ; the damning catalogue of his crimes would be set out in ap- 
• propriate articles in the stately phrase of legal diction, interspersed 
and ornamented with the choicest flowers of a florid rhetoric. Man- 
agois are appointed and apx>ear at the bar of the Senate, looking as 
solemn as the pall-bearers at a rich man's funeral ; proclamation is 
made and the defendant appears surrounded by the most distin- 
guished counsel the continent can afford, the latchets of some of 
whose shoes an average member of the House of Representatives is 
not worthy to touch with a ten-foot pole. Witnesses are brought 
from every part of the country. Day after day, week after week, and 
mouth after month is consumed in their examination. The argument 
commences. Counsel for the accused electrify the Senate with 
bursts of eloquence almost sufficient to rekindle their wonted fires in 
the slumbering ashes of Sheridan and Burke. Nevertheless the Sen- 
ate at last fin& the defendant guilty by a unanimous vote ; notifies 
the House of Representatives that on a certain day it will proceed to 
judgment, and adjourns. The day arrives. The House of Represent- 
atives, headed by their Speaker and Sergeant-at-Arms, make their ap- 
pearance. Silence is commanded on penalty of fine and pain of im- 
prisonment. The chivalry and beauty of the capital, collect'Cd in 
the galleries, look down m breathless awe upon the august scene 
transpiring below. The silence, profound as the hush of fleatb, is at 
last broken by counsel for the accused, who rises and informs the Sen- 
ate that the defendant last evening resigned his office, and your juris- 
diction is gone, like Orhello's occupation. Senators look around on 
each other in blank amazement at the singular and sudden denoue- 



mentf until some one less stunned by the announce ment than his fel- 
lows suggests 'Hhat this court do now adjourn sine die,^* The motion 
is carri^ unanimously, and the curtain descends upon the last act of 
the ridiculous farce, wnUe the House of Representatives *' retires to 
slow music.'' 

Now, I ask you if this proceeding, which you and I and all of us 
have been taught from our infancy to regard as a great constitu- 
tional remedv, can be reduced to such a senseless pageant, such a 
ridiculous, miserable, contemptible farce as that I have attempted to 
describe t Yes, sir, it is, if the theory presented here by the defense 
be true, because there is no limitation upon his right or power to re- 
sign ; and if his resignation can oust you of iurisdiction at all, it can 
do so if made at one tim^ just as well as another. If you cannot pro- 
nounce any judgment except a judgment to remove the person con- 
victed from office, to be followed in your discretion by the judgment 
of disqualification, as claimed by the defense, your powers are taken 
away just as effectually by a resignation made ten minutes before 
you render your judgment as if made before a single article was drawn 
or even before his guilt was suspected. 

The theoiy and logic of the defense is that, having removed him- 
self from office, your power to enforce the first part of the judgment 
is taken away or has oeoome unnecessary ; therefore yon cannot pro- 
nounce the other and more important sentence of disqualification I 
There is the logic, and I have endeavored to give jron an illustration 
of the theory. I apprehend, however, that the highest tribunal in 
the country or known to the Constitution will scarcely construe its 
own functions into such a ridiculous and disgraceful absurdity. 

But it may be said, if the theory of the House of Representatives 
in this case is correct, that a man may be impeached and removed from 
an office in which he has done no wrong for misdemeanors committed 
while in some office he may have previouslyheld. Very well, sir, sup- 
pose it is so, ought it not to be so t I think I can suggest a case in 
which it would not only be considered proper, but enunently neces- 
sary, if not absolutely indispensable. Before doing so I will invite 
your attention to the &rst section of the third article of the Constitu- 
tion: 

The judicial power of the United Statee, shall be vested in one Supreme Conrt, 
and in sach inferior courts as Uie Congress may from time to time ordain and estab- 
lish. The Jadees, both of the snpreme and inferior conrts. shall hold their offices 
during good behavior, and shaU, at stated times, receive for their services, a compen- 
sation, which shall not be diminished during their continuance in office. 

Now, suppose that at some period in the distant future a vacancy 
should occur in the office of Chief Justice of the United States, and, 
what would not be at all improbable, that the then acting Attomey- 
€toeral should be promoted to fill the vacancy. Suppose, moreover, 
that from the moment of his confirmation by the Senate, his private 
conduct, as well as his official action, may be as pure as the icicle — 
That's curded by the frost from purest snow, 
And hangs on Iran's temple. 

He maybe a perfect model of private morality and the paragon of 
officiid purity. But suppose it should transpire that while in the oc- 
cupancy of the former office he was larded all over with bribes, fes- 
tering with corruption ; guilty of having embezzled thousands and 
tens of thousands of the public monev ; the patron and emissaiy of 
thieves and cut-throats, who were in the habit of regularly dividing 
with him the ill-gotten booty of their nefarious calling. Suppose 
that his pals should turn npon him like the hounds of Acteon upon 
their master, and disclose evidence sufficient to show his ^ilt to the 
exclusion of a reasonable doubt, and that he should be indicted, tried, 
convicted, and sentenced to the penitentiarv. Now, it will doubt- 
less occur to Senators that the silk gown df the judge would be a 
little incongruous with the zebra uniform of the convict. It would 
not perhaps be a source of a great deal of pleasure to an American 
Senator to point out to a distinguished foreigner the unostentatious 
dress and retiring habits of the chief judicial officer of his country. 
It would certainly be a little inconvenient, not so say somewhat hu- 
miliating, to the pride of the American citizen to have him remain 
there during his whole term — ^perhaps for twen^ years— occupying 
the position and entitled to the emoluments of the office of Chief 
Justice of the Supreme Court of the United States while breaking 
rock in a State prison t But how would you get him out t It may 
be said that he could be impeached for misdemeanor in office for not 
appearing upon the bench and pei^orming his duties at the regular 
terms of his court as required by law. Grant that ; but carry the 
case a step further. Suppose the statute of limitations had barred 
a criminal prosecution oefore the ordinary tribunals of the country, 
so that the impediment of imprisonment would not be in the way of 
the discharge of his dnties as Chief Justice. Must the highest office 
known to our Judicial system be polluted forever by the presence of 
a known felon T I imagine that if such a case should actually occur 
the Senate would have very little hesitation in sustaining its juris- 
diction. You may say it is an extreme case to suppose, bnt oases 
fully as remarkable have more than once occurred in the history of 
the human family. 

The honorable Senator from New York [Mr. ConkungJ on Satur- 
day propounded a couple of questions which courtesy to him requires 
should receive a direct answer. My colleagues inadvertently over- 
looked them and have requested me to answer them as I am able : 

1. If two persons guilty of crime in office cease to be officers at the same time, 
'"**"* ' resignation, is one rather than the other subject 
distinction between the two oases ezista, please 
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As to my single self^ I say no, sir ! It is the gtiilt that gives you ju- 
risdiction ; it is not the person ; it is his status at the time he commit- 
ted the offense, and not his position at the time of the trial. You get 
at once the jurisdiction of the case on the commission of the offense, 
and it is no difference, therefore, whether he go out of office by resig- 
nation or whether he be removed from ofiQce by a superior power ; not, 
of course, upon impeachment. So I say, so far as I am capable of dis- 
cerning, there is no distinction in the cases. The power to disqualify 
for the preservation of the Government is as perfect and complete in 
the one case as it is in the other. 

''Second, is a private citizen liable to impeachment under the Cou- 
stitatiou of the United States!" I believe that mjr learned colleague 
[Mr. Jenks] on Saturday elaborated that proposition ; so that per- 
haps it will not be necessary for me to say anything further in rela- 
tion to it except this : It does suggest to me to say to the learned 
counsel that he may with perfect assurance dismiss now and forever 
the gloomy foreboding which seemed to haunt his imagination the 
other day. The question is not, as he supposed it, whether this Sen • 
ate can impeach forty millions of people, men, women, and children. 
i can assure him that there is not the slightest foundation for his 
apprehension that impending ruin and destruction hang like the 
sword of Damocles over the bead of every man, woman, and child in 
the United States. He is entirely mistaken as to the question pend- 
ing here. That question is simply whether a guilty official can re- 
sign his office, and by that act rob the House of Representatives of its 
prerogative to impeach him and take away the jurisdiction of the 
Senate, and thus escape the penalty due to his crimes? I will say 
to him, moreover, and through him to that large and respectable class 
of my fellow-citizens who need his eminent services in other tribu- 
nals, that they may dismiss all fears that if the jurisdiction is sus- 
tained in this case impeachments will be so frequent that he will be 
employed during the remainder of his natural life defending cases of 
that character in this court. I do not know that anybody in the 
House of Representatives even suspects that there is to be any other 
impeachment during the present Congress than the one here pending. 
If the learned counsel knows of any other Cabinet officer who is mak- 
ing preparations to flee the wrath to come, who is folding his tents, 
like the Arab, to steal quietly away and dodge the jurisdiction, he 
has more information I am sure than any gentleman of the House of 
which I am an humble member. He will have plenty of leisure from 
his duties in this forum to practice law in the Supreme Court, and 
you, Senators, will have an abundance of time to transact the ordi- 
nary legislative business of the country. 

My attention is also called to a question propounded by the hon- 
orable Senator from Oregon, [Mr. Mitchell :] 

Tho CoDstitntion provides that when tho President of the United States is tried 
on impeachment tho Chief Jastico shall preside. Snppoae a late President were 
impeached for liigh crimes and misdemeanors oommiited while President, and pre- 
sented at the bar of tho Senate for trial, who woold preside, the Chief Justice or 
tho President of the Senate t 

I suppose if such a case as that were to occur, and the question 
should be presented at this bar in a practical shape, there might be 
two opinions very plausibly urged. One party might very forcibly 
insist that the Chief Justice should preside because the Constitution 
says so. The other party might contend that there is no necessity 
for that rule, the reason of the rule having ceased, that reason being 
that if the Vice-President were to preside it might afford him an op- 
I)ortunitv, or at least the temptation, to change the result of the 
trial, and thus perhaps place himself in a higher office. As to myself, 
while I would not hesit&te one moment tosay, as the venerable John 
Quincy Adams did, that his amenability to impeachment goes with 
him as one of the responsibilities he took upon himself when he en- 
tered that high office to the end of his life, I would be, if a member 
of the Senate, perhaps equally as clear that the Chief Justice ought 
to preside, according to the letter of the Constitution. But that is 
a question of practice and convenience. The Senate would settle 
that matter, and from their decision there could be no appeal. 
There is another case not provided for, and that is, who shall preside 
in case the Vice-President is upon trial t Yet I suppose that no one 
would pretend that the Vice-President could not be tried because 
that is an open and unsettled question. These are simply matters 
that will have to be settled by the Senate when the exigency arises. 

Now, Mr. President and Senators, I have said all and perhaps more 
than I ought to have said upon the ouestion under discussion. I am 
content to leave it with you, perfectly confident that no large num- 
ber of right-minded people will accuse the House of Representatives 
of being either fools or traitors for sending it here, or denounce you 
for cowardice or corruption, decide it as you will. Whatever your 
decision ma^ be I trust it will be such as to redound to your own 
credit as jurists and statesmen, bs well as to the permanent good of 
our common country. *' I have neither action, nor utterance, nor 
power of speech to stir men's blood ;'' and if I had, I have no appeal 
to make to your passions or your prejudices. I cannot forget that I 
stand in the presence of the most exalted tribunal known to the Con- 
stitution of my country, sitting to determine one of the gravest 
questions ever submitted to a human court ; not for this hour, but 
for all time ; not for the weal or woe of this individual accused, but for 
aught I know for the good or ill of generations yet unborn. I would 
not therefore, if I could, obscure a single ray of the pure, bright, 
light of truth and reason in which that question should be viewed. 



I would not, if I could, by any undue influence cause tho balance 
which should here be poised by the Arm, steady hand of rigid and 
impartial justice to change "but in the estimation of a hair.'' 

I know not whether the inexorable pen of history will note the 
transactions of this hour, but if it should^ I trust the record will be 
in characters imperishable as tho rock-ribbed hills that the Amer- 
ican Senate, unbiased by personal or party considerations, uninflu- 
enced by private sympathies or popular prejudice, had the sterling 
virtue to administer the law. In this sentiment I am sure I meet with 
a cordial response in the bosom of the very distinguished counsel who 
is to follow me, whose own contribution to the juridical literature 
of our country — and he will pardon the impulse which inspires the 
utterance — and whose manly, fearless, unbought vindication of the 
majesty of that same law have achieved for nim a memorial in the 
affectionate veneration of his country more priceless than sculplfured 
marble and, I trust, more enduring than monumental brass. 

Mr. THURMAN. I should like to know whether the counsel who 
is next to speak would prefer a recess to be taken now or at the usual 
hour of two o'clock. 

Mr. BLACK. I prefer to go on, I think, now. 

The PRESIDENT pro tempore. The Senate will now hear tho coun- 
sel for the accused close the argument. Senators, please give atten- 
tion. 

Mr. BLACK. Mr. President and Senators I feel tho whole weight 
of the responsibility cast upon me by being required to close this 
argument. I do not mention this as an excuse for the imperfections 
of the argument you are about to hear, but only to ask that if I in 
my embarrassment or my haste or my imprudence should happen to 
say something which I ought not to utter, you will visit the conse- 
quences upon my head. Spare my client ; for he has already suffered 
enough for the sins of other people. 

Like my friend who has just concluded, I feel absolutely sure that 
every member of this great tribunal desires to decide this cause as it 
ought to be. It is a supreme necessity that the law should alwavs 
be followed by those who have its administration in their hands. 
This is particularly true of the fundamental law ] and if there be any 
part of the Constitution itself which is more important than another, 
it is that portion which marks the dividing line between the powers, 
or what our friends call the prerogatives, of the Government on one 
hand and the rights of individual citizens upon the other. 

You know all this as well as I do. I need not say it. If it were 
otherwise; if you were indifferent whether you decide rightly or 
wrongly, nothing that I could say would have the effect of waking 
you up to a sense of your duty and responsibilities. I shall therefore 
come directly and at once to the subject before you without preface 
or introduction. 

There are three questions which have been raised : 

First. General Belknap having relinquished his office by a resigna- 
tion which the President accepted before this proceeding against him 
began, did he thereby become a private citizen so as to exempt him 
from the impeaching power of the House and the jurisdiction of the 
Senate t 

Second. If his resi^ation would -have that effect as a general rule, 
is his right to plead it here gone when the House shows that he re- 
signed under apprehension of impeachment and for the purpose of 
avoiding it I 

Third. C an an officer who is impeached while in office resign in the 
midst of the trial and so stop the proceedings ? This is a mere specu- 
lative point, not even analogous to any question which actually arises. 
It must be perfectly manifest that when we show the total and original 
want of jurisdiction over the party we prove nothing from which it fol- 
lows that the same party could by his voluntary act defeat a jurisdic- 
tion which has ali*eady attached and to which he has submitted him- 
self. There being no fact in the case upon which this question can be 
raised, it would be improper for you to determine and wrong for mo 
to discuss it. If any one interrogates you upon it in your Judicial 
capacity, your answer will be, or it ought to be, what Sir Edward 
CoKe gave to the king when he assembled the twelve judges and de- 
manded to know the determination they would make in a certain 
case where the Crown had an interest. Eleven of the judges an- 
swered, " We will of course decide as your majesty shall be graciously 
pleased to desire;" but the great chief justice stood up and sai(I, 
<< When the case arises in the ordinary course of procedure and is de- 
bated before me, I shall then endeavor to do what it may seem lit and 
proper for a judge to do. Further than that I decline to pledge my- 
self." Coke was honored as you will not be honored, by being de- 
posed from his office, by being compelled to pay a fine of £10,000, 
and persecuted generally during the whole of that reign. 

Tins last question, therefore, I shall not trouble you or myself by 
discussing. The second needs very little attention. The strain of 
the case is upon the first, namely, whether a man who has resigned 
his office is to be still accounted a public officer for all the purposes of 
an impeachment against him by the House and before the Senate. 
On that subject, of course, we have the negative; and I will try to 
maintain it if I am able to do so. 

It is not necessary that I should repeat the arguments which you 
have already heard from my colleague ; it would be a waste of your 
time. I suppose I ought to answer the arguments of the managers ; and 
yet there are some things said by them which I cannot reply to. The 
honorable manager who spoke last on Saturday made tho most elabo- 
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rate and carefully prepared oration that it has ever been my good 
f ortone to hear. Or course it excited my admiration, as it did youi-s ; 
l>ut it was filled for the most part with the bitterest abuse of the ac- 
cused party and of other persons not here but absent and undefended. 
I cannot have any objection that that gentleman should play the part 
of Cicero in this proceeding ; but I do protest that he has no right to 
make an imaginsuy Mark Antony out of General Belknap for the mere 

Snrpose of having a subject for his philippic. He not only berated 
im as guilty of everything set forth in tne articles, but he goes out 
of his way and asserts that the whole country is full of public and 
notorious corruption which disg^races her in the eyes of all the world. 
Judges, members of Congress, city corporations, and railroad compa- 
nies share with one another in the general infamy, and he gives the 
scandalous hearsay that the President's intimate friends and com- 
panions are tainted with the same base crimes. By his account, it 
i<ill be more tolerable in the day of indgment for Soidom and Gomor- 
rah than for these cities whose wickedness he has been watching. 
Like Lot, his righteous soul has been vexed from day to day by these 
iniquities. According to him, all classes of this country are welter- 
ing together in one great mass of moral putrefaction. He scoffs at 
the argument of my colleague as ^* the leers and the sophistry of the 
criminal lawyer." If he were a criminal lawyer, which I suppose by his 
sneer that he is not—if indeed he were any lawver at all — and go in a 
court of ordinary jurisdiction, upon pretense of discussing questions 
of law, and would attack the opposite party with unfounded abuse, and 
at the same time give everybody else a lick with the rough side of 
hia tongue, he would be gently reminded that he was traveling out of 
the record, and if necessary he would be brought back to the point 
with rather a sharp turn. 

I know not what may be your rule when you.are sitting here in the 
exercise of your ordinary function ; but it seems to me that when this 
body resolves itself into a judicial tribunal, it ceases to be a proper 

f»lace for that kind of oratory which " splits the ears of the ground- 
ings " and calls down the claps from the galleries. If the gentleman 
desires to show his virtue and the wickedness of other people, let him 

fo to the hustings and call his beloved constituents around him. 
'here his sonorous periods and his well-poised antitheses would ex- 
cite universal admiration ; his friends shout themselves hoarse, and 
throw up their caps as if they would hang them on the horns of the 
moon. But this question of law is not to oe determined by the vitu- 
peration of the managers. It may be that this is not a very good 
world. It is generally supposed that there are things in it which need 
correction; but the gentleman has no right to throw those things into 
the balance here. He may want a victim, as he does no doubt, and 
if he cannot get one according to law so much the worse for the law, 
lor ho intends to have one anyhow. I think he believes in the maxim 
that it is better ninety-nine guilty men should escape than that one 
innocent man should suffer: but ne seems to think that more than 
ninety-nine have escaped already, and that the turn of the innocent 
man has come. 

It is not a part of my duty to examine in det>ail the authorities 
which have been cited on both sides ; but I shall refer to them in a 
somewhat compendious way, merely that they may be recalled to 
your memory. 

Blount's case has been much spoken of. Why it should be so I am 
at some loss to say, except for the purpose of showing that something 
can be said on both sides of this question. But that does not ad- 
vance us one step in the argument, since this case itself furnishes yon 
with a demonstration that a great deal can be said on both sides. My 
colleague who opened the case thought that because the judgment 
of the courts sustained both the pleas it must be regardea as a de- 
cision of the point raised by the second as well as the ^t. As be- 
tween the parties that is the technical effect of the record ; but I 
cannot conceal from myself that the turning-point of that case was 
that Mr. Blount, being a Senator, was not a civil officer and never had 
been, and therefore it madfi no sort of difference whether he had re- 
signed or was still in office. 

If the mere dicta of counsel can be considered a thing of value, then 
why did not our friends on the other side take some notice of the 
cj)inion expressed by Luther Martin on the impeachment of Jndgo 
Chase t He was at that time the acknowledged head of the American 
bar, and declared it to be his unqualified judgment (which was not 
contradicted by anybody there^ that a person sSter going out of office 
was not liable to impeachment for anything done while he was in. Dis- 
tinguished members of this court, many of them on the most im- 
portant occasion of their lives, the impeachment of President Johnson, 
expressed that doctrine deliberately, simply, and plainly. The manag- 
ers ignore that authority, and think it amounts to very little in compari- 
son of what the counsel on the one side said in Blount's case in face 
of a flat contradiction from the other side. They do introduce one 
Return pronounced in another place, and they make much of it. The 
manager from Massachusetts cited John Qumcy Adams, and coupled 
the citation with as lofty a eulogy as one man can make upon another. 
I, of course, do not detract from the merits of that distinguished man. 
He must have had some attractive qualities, since he was considered 
by a very large number of his countrymen fit to be set up as a candi- 
date for President against him who was then the foremost man of all 
this world. But the public history of Mr. Adams shows that he of 
all men that ever lived was the least reliable upon a question of law. 
He was too fond of personal controversy to care which side he took. 



It appears from the citation itself that the general opinion of the 
House as expressed by other members was that the power of impeach- 
ment applied only to persons actually in office. Mr. Adams of course 
opposed what everybody else believed to be true. Nothing indeed 
would have given him greater pleasure than to be impeached. It 
would have given him an opportunity to come over here and lay 
about him right and left. His organ of combativeness was always 
in a state of chronic inflammation. He enjoyed nothing so much as 
he did the certaminis gaudia — the rapture of the strife. That was 
the strongest passion of his qature. He tried to provoke a motion for 
his own expulsion from the House, and that failing, he presented a 
petition from some outside enemy to expel himself. 

Another authority from the House of Representatives is cited by 
one of my colleagues. But I confess I do not cUirn much by it. The 
honorable manager who argues questions of jurisdiction in the form 
of philippics against the accused, declared when this question was 
first mooted that the House had no power and the Senate no jurisdic- 
tion. We would regard that decision as very important if it had not 
been reversed by the same high authority that made it. 

It would be a great prop to our argument if he who put it under us 
had not afterward knocked it away. But he had a right to change 
his opinion. No man is bound to uve and die by the notion he may 
take when a question like this is first presented to his mind, and no one 
here or anywhere has a right to say that the change was not a con- 
scientious one, or that he professes any opinions now which he does 
not honestly and sincerely entertain. It is true that the change oc- 
curred under circumstances of excitement and political terrorism not 
very conducive to the formation of a sound judgment. He was sur- 
rounded by a conflagration of auger and animosity. Paley was right 
when he said that he must be either more or less than a man who re- 
fuses to kindle in the general blaze. It is some honor to that gentle- 
man that he was the last one to take fire, though when he did begin 
to bum he proved to be rather more combustible than any of the rest. 
[Laughter and applause in the galleries.] 

Mr. DAVIS. I call attention to the disorder in the galleries. 

The PRESIDENT pro tempore. The Chair will f ormafly remind the 
occupants of the galleries that applause, either for or against, is out 
of oraer. He trusts that due deference will be paid to the Senate ; 
otherwise, the Chair will be compelled to vacate the galleries. 

Mr. BLACK. We usually expect to find something on subjects of 
this kind in the Federalist, showing what was in the minds of those 
who urged the adoption of the Constitution upon the States and the 
people ; and we do find a little there, not very much. Hamilton says 
m one of his papers that this power of impeachment ^es an ** awful 
discretion" to tne Senate, and calls the power in the House of Repre- 
sentatives *^ a national inc^uest upon the public men of the country ;" 
from which the inference is a perfectly fair one that he did not think 
the House of Representatives could throw its drag-net over the whole 
country and draw in every man, whether he was a public officer or a 
private citizen, provided he had once held an office. There is no way 
that I can conceive of in which they can make out that Hamilton was 
wrong about that or that his remarks cover a case like this except in 
the way taken by the chairman of the managers when he laid down 
the broad doctrine that once an officer always an officer. But that 
cannot be possibly true. When the gentleman [Mr. Lord] crossed 
the bar and told me, with a severe countenance, that I was still a 
public officer, it did not alarm me in the least, because I had a perfect 
mward consciousness that I was not and had not been for fifteen 
years in the public service. I was and I am a private citizen, clothed 
with all the immunities and privileges of a private citizen ; and, what 
is njiore, I can assure the gentleman that there is a fair prospect that 
I shall, if I live, continue to enjoy that inestimable blessing for a good 
while to come. 

The debates in the convention have been carefully eviscerated by 
my two colleagues, and it would be gilding refined gold for me to go 
over the argument which they have made. Suffice it to say that there 
is not in the whole of them a single trace to be found of any such 
notion as that which is now urged by the managers. 

There is no contemporaneous exposition of the Constitution which 
favors their view. The debates in the State con ventions which adopted 
the Constitution I would have thought might contain something 
upon this subject. Perhaps ihey have not been very fully examined. 
But there is one remark made by Gtovemor Johnstone, of North Car- 
olina, a man whose blood and judgment were so well commingled 
that liis opinion desei'ves great attention ; a simple statement of his 
own views on this subject that is most impressive and most direct. 
Among all the old writers on this subject nothing is clearer, more 
impressive, or more direct than what he says ; and hero it is : 

I never thoaght that impeaohmenta extended to any but oflScere of th«) United. 
States. When yon look at the jadgmont to bo given on impeachments, you will Heo 
that the pnnlshment goes no farther than to remove and ulsqaalify civil oiHcorB of 
the United States who shall, on impeachment, bo convicted of high misdemeanors. 
Removal from oflBoo is the punishment, to which is added f atnro disgualiflcatiou. 
How could a man bo removed from office who had no office? — Fourth volume EL- 
lioVt DcbaUt^ page 35. 

Three distinguished jurist-s of this country have written elaborate 
books on the Constitution : Rawle, Ser^eantj and Story. Sergeant 
says absolutely nothing about this question ; it does not seem over to 
have been raised in his mind. Rawle says what is the saniea^ noth- 
ing. In describing who are subject to iuipeachment ho sa^ys it applies 
to officers or those who have been in office. If ho had said it applies 
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to officers and all those who have held office heretofore it would have 
been something in their favor ; but the grammatical construction of 
the sentence shows that he intended to oe as indefinite as possible. 
But Story is outsiK)ken and plain ; you cannot doubt what he says. 
It applies, in his judgment, only to persons in the actual possession 
of offices. 

We have, then, to support our view all the jurists, statesmen, and 
text-writei^ except the counsel on one side of the Blount case and 
John Quincy Adams, whose spirit of universal contradiction drove 
him to the other side. Such also has been the uniform practice. We 
have had several great ]>olitical revolutions in this country, when the 
party previously occujjyinjyf the seats of power have been ariven out 
with the wrath of their victorious enemies burning after them. As 
they came in they were not sparing of their charges. Treason, cor- 
ruption, and other crimes and misdemeanors were freely asserted. 
Yet it does not appear to have ever entered into the head of any one 
that the party coming in could subject their displaced opponents to 
the power of impeachment. It is impossible to account for this with- 
out supposing a universal opinion that no such power existed. 

That 18 not all. There have been a great many particular cases in 
which it was thought desirable to remove judges, who could be re- 
moved in no other way. Investigations have been commenced in the 
House of Representatives for that purpose ; and whenever a judcie, 
pending the investigation, has resigned his office, the prosecution 
was dropped. 

Most of the States have provisions in their constitutions either ex- 
actly like that in the Constitution of the United States or so nearly 
resembling it that a construction of one is a construction of the other; 
and this is notably true of Pennsylvania and New York. 

In the former State, while instances have been numerous in which 
impeachments were threatened or investigations begun with intent 
to impeach, a resignation of the obnoxious officer always stopped the 
proceeding. I think I know that this practice was founded in a be- 
lief universal among judges, lawyers, legislators, and every class of 
public men, that the power did not belong to any branch of the Gov- 
ernment after the party accused went out of office. In New York the 
power was not only never claimed, but it was expressly and most em- 
phatically disclaimed on several memorable occasions. It was admit- 
ted not to exist in Barnard's case, in Cardozo's, and in Fuller's, and it 
was practically acted upon. I do not say that those decisions are 
binding in any sense which compels you to follow them. If you think 
that they were wrong, that they were not according to the constitu- 
tion of that State, or agreeable to the Constitution of the United 
States, it would be perfectly proper for you to say so and act accord- 
ing to your own convictions, treating this as a case of the first im- 
pression; but when you consider all the circumstances attending 
them, the character of the committee and of the House of Represent- 
atives, which declared that to be the law, those decisions are enti- 
tiled to great weight and respect ; and how they can be totally dis- 
regarded is what I do not understand, unless you can find some rea- 
son for doing it, which to me is, at present, incomprehensible. 

I believe that what I have said of New York and Pennsylvania 
is true of every Stat>e in this Union where they have constitutions 
which upon this point are like that of the United States, and that in 
no one of them has there ever been an attempt to make any private 
individual, or any one who has become a private individual by a res- 
ignation, amenable to the jurisdiction of the senate or subject to the 
power of the house byway of impeachment. 

Some of the States— as, for instance. New Jersey — ^have changed 
their constitutions and put a provision in which authorizes the im- 
peachment of officers for a limited time after they have retired. 
That shows that when the amendment was added it was believed 
that the power could not exist without an express and special grant. 

Mr. THURMAN. I move that the Senate sitting in the tnal of 
this case take a recess for twenty minutes. 

The motion was agreed to ; and (at one o'clock and fifty-four min- 
utes p. m.) the Senate sitting for the trial of the impeachment took a 
recess for twenty minutes. 

The PRESIDENT pro tempore resumed the chair at two o'clock and 
fifteen minutes p. m. 

Mr. BLACK. Mr. President and Senators, as might be expected, 
there are no judicial authorities to cite upon this subject. The ques- 
tion that you are now considering could not arise directly in the 
courts, and I believe it has never been collaterally drawn in question. 
The military cases have no application, inasmuch as the Constitution 
authorizes a trial by court-martial in all cases arising in the land or 
naval forces. It was therefore perfectly competent, under the Con- 
stitution, for Congress to declare as it did that all officers might be 
tried by court-martial within two years after their resignation. Re- 
member that the jurisdiction of courts-martial depends upon the 
nature of the caaes, and not, like the power of impeachment, on the 
8tatu8 of the party accused. 

The British precedents have less authority and less pertinence to 
this subject than anything that has been cited in the course of the 
debate. We acknowledge that the power of Parliament in that 
country is unlimited, and for that very reason there is no resemblance, 
except in the name of the thing, between impeachment hero and im- 
peachment there. The great purpose and object of our Constitution 
was to protect our people against the power that had been so much 
abused in England. The omnipotence of Parliament reached to every 



subject of the realm, to everybody except the supreme executive 
magistrate, and a power kindred to it, though not called by the same 
name, was actually exerted in one case upon the King himself. It 
might take for its victim a peer or a commoner, a prince or a peasant, 
a priest or a layman, freeholder, cocman or locman, merchant, 
mechanic, or sailor, ana try him for any offense. It is true that they 
did not often trouble themselves with the trial of any except political 
offenders, but they were not restricted by any law to that class of 
cases. Nor were they limited in their judgments. They could hang 
and (quarter a man whom they had convicted, behead him, set him in 
the pillory, brand him, maim him, imprison him for life, fine him to 
the whole extent of his estate. 

Out of this boundless ocean of power our ancestors took the smallest 
possible quantum and^with many misgivings, and after imposing care- 
ful restrictions upon its exercise, they lodged it here in default of some 
better place to put it. Would you sound the limitless depths of the 
sea and measure all its vast circumference to ascertain the dimensions 
of the drop which you hold in the hollow of your hand t If you can 
do that with respect to the persons who are subject to the power, thou 
you must also do it, or, at least, you may as well do it with regard to 
the sort of judgment that you will pronounce. If General Belknap, 
after he has resigned his office of Secretary of War, can be made amen- 
able to it because Bacon was convicted after he surrendered the great 
seal, then you may put him to death because Stafford was hanged and 
ciuartered, or you may set him on the pillory because that was the pun- 
ishment inflicted on Floyd. 

When I heard these cases thus carefully collated, and cited, and 
laid before you, I could hardly make up my mind what it was that 
the gentlemen would be at. Of course I dare not call their produc- 
tion of them an absurdity, when I recollect who it is thinks them 
verf sensible and proper ; but I may say this, at least, that I cannot 
understand the logical make-up of the mind which undertakes to 
measure the limitations of one thing by laying down beside it an- 
other thing which confessedly has no limitation at all. 

But you may say what you please about the authorities ; you may 
give what weight you like to the dicta of counsel at one time or an- 
other ; you may adhere or not adhere to the doctrines which you 
yourselves, or some of you, have propounded before ; you may give a 
great deal of weight, which I do not give, to British precedents and 
military cases, and tne practice of the States. You may infer noth- 
ing from the uniform practice. You may turn your thoughts away 
from all constructions. But you cannot disregard the Constitution 
itself, which speaks in lan^age too plain to be perverted by inge- 
nuity or obscured by sophistry. That great instrument demands 
not only the implicit submission of our minds to its supreme authority 
but it claims our profoundest respect as the work of the greatest and 
best men of their own age or any other. This part of it was not made 
to promot'O the interests of a dominant faction or to gratify the pas- 
sion of an hour ; not an amendment proposed in malevolence and 
carried through the forms of adoption by force or fraud ; but one of 
those free institutions meant in good faith by just and true men to 
serve the high objects recited in the preamble. It deserves the eulo- 
gium which Bacon pronounced on the laws of Henry the Seventh : 

Deep, not vulgar; not mode upon the spur of a particalar oooasion for the pres- 
ent, but oat of providence for the future, to make too estate of the people raoroaud 
more happy, after the manner of the legislators in ancient and heroical thnes. 

When you approach this part of the subject, you are compelled to 
look up with an awful reverence, akin to that which Moses felt when 
he came up to receive the law out of the burning bush : " Put off thy 
shoes from off thy feet : for the place whereon thou standest is holy 
ground.'' Absolute and implicit obedience to this instrument consti- 
tutes the hijghest obligation of every public man. It is the true test 
of all patriotism; for the country says to every citizen what the 
founder of Christianity said to his disciples, " If ye love me, keep my 
commandments.'' 

But before I call your attention to the words of the Constitution, 
let me speak about the second proposition of our adversaries, this be- 
ing, as I think, the proj^er place to notice it. 

Their second replication concedes for the purposes of the argument 
the general principle that a person out of office can not be impeached. 
But they insist that if he went out by a voluntary resi^jpation with in- 
tent to avoid a threatened impeachment his liability is not changed. 
In other words, the legal effect of his resignation depends, not on 
the fact itself, but on the motive which led to it. They do not aver 
that he fraudulently evaded the jurisdiction or that he and the Pres- 
ident formed an unlawful conspiracy, the one to resign and the other 
to accept the resignation, but without impugning the propriety of 
their acts they yet deny their validity. We maintain that a resigna- 
tion when duly accepted does nroprio vigore make the officer a |)rivate 
man, changes his relations to the Government^ divests him of his pub- 
lic authority, releases him from his public duties, and remits him com- 
pletely to his original status so that he cannot be afterward called a 
public officer any more than if he had never been commissioned at 
all. And this effect must be given to the resi^ation, no matter at 
what time it took place or what reason induced it. Our simple propo- 
sition is that every legal act must be allowed to have its legal effect, 
that is to say, be followed by its proper consequences ; and you can- 
not defeat its operation by showing that the motive in the mind of 
the party was reprehensible. The law judges all acts by what it sees 
and decides upon them according to their true character. If they are 
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legal in themselves you cannot go behind them to defeat their effect 
by showing the motive, for mere motives are not within the cogni- 
zance of hnman tribunals. This is so plain and so universally acknowl- 
edged that I need not dilate upon it. 

Several illustrations have been given of this which our friends 
and the managers do not seem to like. A sheriff has in his hands a 
warrant which directs him, if the defendant be found in his baili- 
"wick, to take his body. He finds him on the other side of the county 
line, where he cannot touch a hair of him without becoming a tres- 
passer. Does it make any difference in that case whether the party 
ile<l across the line for the purpose of avoiding the arrest or whether 
he happened to be there by mere accident t 

The iurisdiction of the Federal courts and of the State courts often 
depends upon the civic relation existing between the parties. It has 
happened many times that parties who desire to ^ve the Federal 
courts jurisdiction or to take away the jurisdiction from a State 
court have changed their residence for that veiy purpose. So, also, 
it has happened that a man living in the same State with the other 
party, and who, therefore, cannot bring a suit in the Federal court, 
but must submit to the jurisdiction of the State court, assigns or sells 
his claim to a resident of another State for the sole object of having 
it tried in the Federal court. It has in all those cases been held that 
it does not make the slightest difference whether these thiiigs were 
done or not for the purpose and with the intent of changing the juris- 
diction. 

We admit, and the facts set forth in the pleadings show, that at 
nine o'clock on the morning of the 2d day of March the chairman of 
the Committee on War Expenditures gave notice, either directly to 
General Belknap or mediately to him through his counsel, that if he 
did not retire from office before twelve o'clock on that day, he would 
at that hour be impeached. It is also true that to avoid the impeach- 
ment which was thus threatened against him, he gave in his resigna- 
tion and at ten o'clock and thirty minutes the President accepted it. 
By twelve o'clock, and before the House met, the accused was not 
only out of office out another person was at the head of the War De- 
partment performing the* duties of Secret-ary. This was no compact, 
we admit, with the chairman of that committee. Mr. Cltmer had 
no right to speak for the House, but Qeneial Belknap knew very 
well that he was a leading member of the House and that whatever 
he proposed to do was very likely to be accomplished. It was in the 
apprehension inspired by this warning that General Belknap acted 
when he resigned. There is the '* head and front of his offending." 
It can hardly bo necessary to say that Mr. Clymer's conduct was 
free from blame. He was at once faithful to the public imd just to 
the accused. 

Since the managers do not like the illustration given by my col- 
league, let me furnish another which perhaps is simpler stUl. 

One man claims that another owes him a debt, and he threatens at 
nine o'clock in the morning that if the debt be not paid before twelve 
he will bring a suit against him. The alleged debtor says he does 
not owe this debt, he has a ^ood defense, but he will do anything 
rather than go through a trial which will destroy his commereial 
credit and perhaps bring scandal upon his family. Therefore at 
eleven o'clock he pays the debt and takes a receipt for it. Shall this 
creditor nevertheless maintain his action on the ^ound that the pay- 
ment was a mere. evasion of the threatened suit? 

Take another case which is more precisely analogous to this. It is 
a rule of war in all civilized countries that when a fortified place is 
taken by storm the persons who compose the garrison may be slaugh- 
tered ; but if the place is surrendered without effusion of blood then 
the right to massacre them does not exist. Suppose Generid Belknap 
to have been the commander of a fort and the chairman of the Com- 
mittee on War Expenditures the general of certain mad battalions 
ready to attack him. General Clymer, marching upon him with " so- 
norous metal blowing martial sounds," calls him to a parley and says, 
"I have found a weak place in that part of your wall where your 
family is lodged, and unless you surrender before twelve o'clock the 

fmeral camp, pioneers and all, will be pouring through the breach, 
will put to the edge of the sword your wives, your oabes, and all 
unfortunate souls that trace you in their line. No boasting, like a 
fool; ni do it." Whereupon General Belknap says. *' Rather than 
have the women butchered and the brains of the children knocked 
out, I will surrender ;" and accordingly, at ten and a h^ o'clock, he 
throws open his gates. But the bloody general says, " This is a fraud ; 
he surrendered to avoid the calamity that he was threatened with. 
The uxorious villain has pulled down his flag to save his wife from 
the brutality of the soldiers. I will not accept any such resignation. 
His case st-ands as if he had resisted to the last and he shaU be as- 
saulted anyhow. Let the storming party move up to the work." 

That would be the chairman of the War Expenditures ; but if my 
distinguished friend, the chairman of the managers, were at the head 
of the besieging forces, he would raise a fiction of law. He would 
refuse to count fractions of a day, and justify the destruction of the 
garrison on the ground that the surrender took place the night after 
and the assault the night before. As to their fractionid theory, we 
object* to having the constitutional rights of a citizen impaled upon 
a pin's point like that, even if they could show it to be good. 

Courts, where it is necessary for the purposes of public or individ- 
ual justice, will sometimes assume that to bo true which they know 
to be false or which is just as likely to be false as true ; but it is an 



axiomatic principle that this can only be done when it is necessary to 
save some valuable right, and never can be so applied as to take away 
an immunity, a privilege, or an estate which was vested in him before 
the act took place upon which the fiction is raised. Besides that, the 
criminal law of the country never in any case allows of any fictions 
at all. 

We must then fall back on the one question whether an officer who 
has resigned is subject to the power of impeachment, or whether he 
is to be regsotled as a private citizen after he goes out and therefore 
amenable only to the courts. 

The words are, " the President, Vice-President, and all civil offi- 
cers." Who is the President I If that means an Ex-President, a person 
who has once held the office of President but whose term has expired 
or who has resigned, then the same interpretation must be given to 
the other words, and the words " the Vice-President and all civil offi- 
cers " may include all persons who have held office at any period of 
their lives. When we speak about the President do we ever refer to 
anybody except the incumbent of that office f A half-grown boy reads 
in a newspaper that the President occupies the While House ; if he 
would understand from that that all Ex-Presidents are in it together 
he would be considered a very unpromising lad. 

The managers would not assign that absurd meaning to any other 

Sart of the Constitution. Where it is provided that the Vice-Presi- 
ent shall preside in the Senate, they know very well that nobody is 
included but the actual incumbent. Statutes have been passed de- 
claring that the members of Congress shall have certain privileges, 
such as franking letters and receiving an annual compensation out of 
the Treasury. Did anybody ever claim that this extended to old 
members retired from public life t Any law which declares that pub- 
lic officers as a class shall be entitled to pay as privileges would be 
confined to those persons in office, and no sensible man would think 
of a constitution extending it to former officers. When, therefore, 
the Constitution says that all civil officers may be impeached, it is a 
violation of common sense to hold that the power may be applied to 
a late Secretary of War or other person who does not at the time 
actually hold any office at alL 

The Constitution declares that when the President is impeached 
the Chief Justice shall preside. The question has been propounded 
repeatedly, and by several Senators, who would preside if an Ex- 
President was imneaohedt I admit that that is a puzzle. The puz- 
zle arises out of tne absurdity of impeaching an Ex-President. Our 
friends on the other side are so hampered by their own theory that 
they are obliged simply to decline anSVering. There is one answer 
and only one consistent with their logic, and that is this : That when 
an Ex-President is impeached an Ex-Chief Justice ought to preside at 
the trial. 

But then the reduoHo ad ohsurdHm is furnished to their argument 
when they read on that the President, the Vice-President, and all 
other civil officers of the United States shall be removed upon convic- 
tion. The single sentence uttered by Governor Johnstone in the North 
Carolina convention puts this in a light so perfectly clear, that it 
woiQd be throwing words away to talk about it. How can a man be 
removed from office who holds no office t How turn him out if he is 
not in t The object and purpose of impeachment was removal — re- 
moval, mind you, not for a dav, not for an hour, not a removal which 
might be rendered nugatory the next moment by his re-appointment 
or re-election, but a permanent reiAoval. You find an officer misbe- 
having himself, and you get hold of him while he is still in the pos- 
session of power. When you get your grasp upon him you hurl nim 
down, and give him such a pernicious fau that'he can never rise again. 

Removal is not only the object of impeachment, but it is the sole 
object. Removal and disqualification are so associated together that 
they cannot be separated. Yon cannot pronounce a judgment of re- 
moval without disqualifying; and vou cannot pronounce a judgment 
of disqualification without removal, because the judgment which the 
Constitution requires yon to pronounce is a judgment of removal and 
disqualification— not removal or disqualification ; and this is made 

?erfectly manifest to my mind from the experience we have had in 
ennsylvania. It was thought by the convention that framed our 
constitution desirable that the Senate, upon conviction of an offender 
of this kind, should have the discretion to sa^ that he might 1m3 re- 
moved without being dis(]^ualified ; and accordingly they changed the 
provision which had previously been copied from the Constitution of 
the United States, and instead of saving what is said here, that judg- 
ment shall extend to removal and disqualification, it says it shall ox- 
tend to removal, or to removal and disqualification. The efiect of 
that was to allow of a judgment of removal alone, but not of dis- 
qualification alone— removal alone, or removal and disqualification. 
Now how, I should like to know, is this Constitution of ours, upon 
which so much depends, to be construed f Our friends on the other 
side say that the Government (they mean the powers of the Govern- 
ment) cannot afford to lose any safeguards. 1 think that it is much 
more important to preserve the safeguards of public liberty than the 
safeguanls of political power. If the^ could manage to make you 
believe that the Constitution of the United States is niade of material 
so flexible that it will stretch to any extent without tearing or bend 
in any direction without breaking, then with a good deal of i)ulllng 
and hauling upon it they might manage to make it cover the naked- 
ness of any claim which they might choose to sot up. But that is not 
the rule ; on the contrary, the doctrine laid down by all the men who 
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settled our institutions is precisely the reverse. Wherever a doubt 
arises about the meaning of a particular provision, that doubt must 
be resolved in favor of public liberty, and not in favor of the power 
that is claimed under it. All its authority and jurisdiction are to be 
confined within the narrowest limits— never to be stretched by con- 
struction. 

Now, shall you, Senators, who have learned to believe in this doc- 
trine of strict construction, ffive it u^ at this time of day t Are you 
going to surrender it now t^ No ; this is the very time above all others, 
and this judicial occasion is the proper occasion to show that it is not 
a mere political dogma, put forth to flatter and cajole the people, 
but a pnnciple and a truth, founded in conviction and sustained by 
reason. And do not forget that whatever may seem to be the bad 
luck which on some occasions has happened to that doctrine, it is in- 
extinguishable ; it has a vitality wmch will arrest the degeneracy 
which woold destroy it. 

The men who made the tenth amendment and who faithfully ad- 
ministered the Qovemment upon the principle embodied in it, who 
at any time would have gone to their graves as freely as to their 
beds rather than to have seen it violated, are still consecrated in the 
affections of mankind. No portion of the respect which is due to 
them has ever been taken away. The colossal grandeur of Wash- 
ington's character still attracts the admiration of the world; and 
Franklin's quiet memory climbs to heaven ; and the pure philosophy 
of Jefferson illuminates the path of the st>atesman ; and Madison's 
wisdom is the standard of orthodoxy, and Jackson's name shall be 
the watch- word of the free forever. 

But suppose you do not think so : suppose you regard this as a great 
consolidated Government, where all power belongs to the Union, what 
then f The statutes an d ordinances and constitu tions and laws which 
are made by this Government must receive a construction according 
to the rules of interpretation established for other governments. 
Ton will give to this provision at least the kind of interpretation 
which would be conceded to it if it were an act of the British Parlia- 
ment, and for that reason the construction contended for by us is just 
as necessary, according to the common-law principles, as it is if we 
look for the rule to the Virginia and Kentucky resolutions. 

This is a penal provision. When our friends on the other side were 
ransacking the library to see what they could see in the English cases, 
it is a pity and a wonder that they did not come across something 
which would have reminded them that penal statutes are to be con- 
strued strictly. This is, according to their own account of it, a penal 
provision, and all judges in that country from which we derive our 
notions of law, all judges of everygrade, apply that doctrine to such 
a statute ; not merely Coke, and Hale, and Holt, and Mansfield, but 
others of a lower grade. Jeffreys himself, when he came home red- 
handed from the bloody assizes, time-serving and blood-thirsty brute 
as he was, would not have denied that the law had that much human- 
ity. 

But there is another ground. Whenever you are considering any 
special provision of the Constitution which impinges upon some great 
general right that the Constitution was made for the purpose of pro- 
Secting, you are always to give it the narrowest construction that you 
can, so as to take away from the general right as little as possible. 
This does affect in that way several of the most important rights that 
were ever claimed by a people or conceded by a government. For 
instance, all men charged with a criminal offense shall be entitled to 
a trial by jury. This provision takes away the right of the party ac- 
cused to a trial by his peers and subjects him to a trial before a po- 
litical body composed,' it mav be, of his rivals and his enemies. If 
the Constitution m plain woros says that he shaU be deprived of that 
right, we cannot deny it ; but we deny it because it is only by a con- 
strained interpretation that our adversaries would take the right 
away. 

It was the manifest design of those who framed our institutions to 
provide for a judiciary separate, distinct, apart from the rest of the 
Government, composed of men having certain quidifications, holding 
their office by a certain tenure, and paid in a certain way. The Con- 
stitution declares that the judicial power of the United States shall 
be vested in one Supreme Court and such inferior courts as Congress 
shall from time to time ordain and establish. The impeachment pro- 
vision takes away from all persons who are subject to it the right of 
having their cases inveeti^ted and determined by judicial officers. It 
takes a portion of the judicial frown away from the courts where the 
other pajts of the Constitution intended to put the whole. 

Again, the principle pervading our Constitution and the constitu- 
tion of every government pretending to be free is that the judicial, 
the legislative, and the executive departments shall bo kept as com- 
pletely separate and distinct as it is possible to make them. But this 
provision^ as far as it goes, mingles them together and gives a part of 
the judicial power to a body whose general functions are legislative. 

The Constitution declares what Magna Charta had declared be- 
fore and what was a well-established principle of the common law, 
that no man shall be twice vexed for the same cause. Here, however, 
you try a man first and for the same offense you send him into the 
courts to be tried again. 

There is another provision in our Const! tption that every man shall 
have justice done to him at home, where he can be tried by a jury of 
his neighbors in the vicinage to which ho belongs. The Constitution 
expressly declares that he shall always be tried in the district where 



the offense was committed, and it provides also that the district shall 
not be changed by any law passea after the offense wa^ committed 
so as to put nim within a jurisdiction which he was not subject to at 
the time the deed was done. But this article disregards that princi- 
ple entirely, and a custom-house officer in Oregon or Alaska may be 
Drought here three thousand miles and tried before the Senate, whore 
the expense of a trial alone would be a loss as great to him as that of 
conviction. 

All these are reasons which you cannot deny to be sound for saying 
that this provision be construed as strictly as possible and that noth- 
ing should be done under it which cannot be done atrictisHmiJurU. 

I have finished. I have nothing more to say. I began without an 
exordium and I will end without a peroration. 

Mr. EDMUNDS. Mr. President, I move that the Senate be cleared 
and the doors closed. 

The motion was agreed to; and the Senate (at three o'clock and 
forty minutes p. m.) proceeded to deliberate upon the question sub- 
mitted. 

The doors being closed, 

Mr. EDMUNDS submitted the following order for consideration: 

Ordered^ That the mansgerB and reepondent be excused from attendisg before 
the S^iate sitting for the mal of impeachment until May, Idth instant 

Mr. BURNSIDE moved to amend the order by inserting at the end 
thereof, *'And that the Senate sitting for the trial of impeachment 
adjourn to Monday next, the 15th of May instant.'' 

The amendment was a^;reed to. 

Mr. MORRILL, of Maine, moved to amend the order as amended 
by striking out all after the word ''ordered" and in lieu thereof in- 
serting: 

That until further notice the attendance before the Senate, sitting for the trial of 
impeachment, of the managers and the reepondent will not be required. 

The amendment was agreed to. 

The order, as amended, was agreed to, as follows : 

Ordered, That until further notice the attendance before the Senate, sitting for 
the trial of the impeachment, of the managers and the respondent will not be re- 
quired. 

Mr. SHERMAN moved that when the Senate sitting for the trial of 
impeachment adjourns it be to Monday next at half past twelve 
o'clock p. m. 

Mr. BURNSIDE moved to amend the motion by striking out "Mon- 
day next" and in lieu thereof inserting "Tuesday, the 16th instant." 

The amendment was rejected. 

Mr. SARGENT moved to amend the motion by striking out " Mon- 
day " and in lieu thereof inserting " Saturday." 

The amendment was rejected. 

Mr. PADDOCK moved to amend the motion by striking out " Mon- 
day " and in lieu thereof inserting " Friday." 

The amendment was rejected. 

The question recurring on the motion of Mr. Sherman, it was agreed 
to. 

On motion hy Mr. SARGENT, (at four o'clock and fifty-five min- 
utes p. m.,) the doors were re-opened. 

The PRESIDENT iwo tempore announced that the Senate sitting for 
the trial of impeachment, in close session, had ordered that until fur- 
ther notice the attendance before the Senate, sitting for the trial of 
impeachment, of the managers and the respondent will not be re- 
quired ; and that the Senate so sitting had further ordered that when 
the Senate sitting for the trial of impeachment adjourn it be to Mou- 
dav next, at half past twelve o'clock p. m. 

On motion by Mr. SARGENT, the Senate sitting for the trial of the 
Impeachment adjourned. 



Monday, May 15, 1876. 

The PRESIDENT oro tempore. The hour fixed for that purpose 
having arrived, the legislative and executive business of the Senate 
will now be suspended, and the Senate will proceed to the considera- 
tion of the articles of impeachment exhibited by the House of Repre- 
sentatives against William W. Belknap, late Secretary of War. 

Mr. INGAElS. I move that the galleries be cleared and the doors 
closed. 

The motion was agreed to ; there being on a division— ayes 28, 
noes 9. 

The Senate thereupon proceeded to deliberate. 

The doors having been closed. 

The journal of proceedings of the Senate, sitting for the trial of 
William W. Belknap, of Monday. May 8. was read. 

The PRESIDENT pro tempore administered to Mr. Alcorn, who 
had not been previously sworn, the following oath, namely : " You 
solemnly swear that in all things appertaining to the trial of the im- 
peachment of William W. Belknap, now pending, you will do impar- 
tial justice according to the Constitution and laws : So help you God." 

Mr. ALCORN rose and stated that he had been unavoidably^absent 
from the sessions of the Senate sitting for the trial of impeachment 
heretofore held, and for that reason he asked to be excused from voting 
upon the question now under consideration presented by the plead- 
ings. 
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Mr. SHERMAN moved that Mr. Alcorn, for the reasons assigned 
by him, bo excused from voting njion the question now before the 
Senate as presented by the pleadings. 

The motion was agreed to. 

The question before the Senate sitting for the trial of impeacliment 
being whether W. W. Belknap, the respondent, is amenable to trial 
by impeachment for acts done as Secretary of War, notwithstanding 
bis resignation of said office, 

After debate, 

On motion of Mr. EDMUNDS, (at three o'olockandfifkeen minutes 
p. m.,) the Senate sitting for the trial of the impeachment took a recess 
for twenty minutes ; 

After which. 

Debate was resumed on the foregoing question ; 

Pending which, 

On motion of Mr. MORTON, the Senate sitting for the trial of im- 
peachment adjourned to to-morrow at twelve o'clock and thirty min- 
utes p. m. 



Tuesday, May 16, 1876. 

The PRESIDENT pro tempore having announced the arrival of the 
hour fixed, the legislative and executive business was suspended, and 
the Senate proceeded to the consideration of the articles of impeach- 
ment exhibited by the House of Representatives against William W. 
Belknap, late Secretary of War. 

Mr. EDMUNDS. As we acUoumed with closed doors yesterday, I 
suppose the doors will be closed now, as a matter of course. 

The PRESIDENT pro tempore. The Sergeant-at-Arms will clear 
the galleries and close the doors. 

The usual proclamation was made by the Sergjeant-at-Arms. 

The Journal of proceedings of the Senate, sitting yesterday for the 
trial of William W. Belknap, was read. 

The question before the Senate sitting for the trial of impeach- 
ment l>eing whether W. W. Belknap, the respondent, is amenable to 
trial by impeachment for acts done as Secretary of War, notwith- 
standing his resignation of said office, as stated in the order of pro- 
ceedings adopted on the 28th April last, 

Mr. MORTON submitted the following question for consideration : 

Is there power in Congress to impeach a person for crime commit- 
ted while in office, if such person had resigned the office and such res- 
ignation had been accepted before the finding of articles of impeach- 
ment by the House f 

Mr. MORRILL, of Vermont, submitted the following question as a 
substitute for that submitted by Mr. Morton : • 

Has the Senate power to entertain iurisdlction in the pending case 
of the impeachment by the House of Representatives of William W. 
Belknap, late Secretary of War, notwithstanding the facts alleged in 
relation to his resignation f 

Mr. ALLISON submitted the following resolution for considera- 
tion: 

Uuolotd. That the conaaltatioiis and opinions expreased in secret session be taken 
down by the repot ters and printed in confidence for the use of Senators. 

The (j^uestion submitted by Mr. Morton having been considered, 

Pendmg debate thereon. 

On motion of Bir. SAROENT, (at three o'clock and fifteen minutes 
p. m.,) the Senate, sitting for the trial of impeachment, took a recess 
lor twenty minutes. 

After which. 

The Senate sitting for the trial of impeachment resumed the con- 
sideration of the question submitted by Mr. Morton ; and. 

Pending debate. 

On motion of Mr. CRAGIN, (at five o'clock and twenty-five minutes 
p. m.,) the Senate sitting for the trial of impeachment adjourned to 
meet to-morrow at twelve o'clock and thirty minutes p. m. 



Wednesday, May 17, 1876. 

The PRESIDENT jwo tempore having announced the arrival of the 
hour fixed, the legislative and executive business was suspended, the 
galleries were cleared, the doors closed, and the Senate proceeded to 
the consideration of the articles of impeachment exhibited by the 
House of Representatives against WilUam W. Belknap, late Seore- 
ta^of War. 

The usual proclamation was made by the Sergeant-at-Arms. 

Ths Journal of the proceedings of the Senate sitting yesterday for 
the trial of William W. Belknap was read. 

Mr. WHYTE submitted the following order for consideration : 

Ordered, That the Senate, sitting on trial of impeachment sliall proceed, at foar 
o'clock p. m. this day to vote, without farther debate, on the question of jnrisdic- 
tion raised by the pleadings in the pending case ; and each Senator shall bo permit- 
ted to file within two days his written opinion thoroon to bo printed with the pro- 
ceedings. 

Mr. ALLISON moved to postpone the present and all prior orders 
and that the Senate sitting for the trial of the impeachment proceed 



to the consideration of the resolution yesterday submitted by him pro- 
viding for the reporting and printing, in coniidfence, of the proceedings 
had and opinions expressed in secret session. 

The motion was not agreed to. 

The question before the Senate, sitting as aforesaid, being whether 
W. W. Belknap, the respondent, is amenable to trial by impeachment 
for acts done as Secretiury of War, notwithstanding his resignation of 
said office, as stated in the order of proceedings adopted on the 28th 
of April last. 

Pending debate thereon. 

On motion of Mr. ALLISON, (at two o'clock and five minutes p. m.,) 
a recess was taken for twenty minutes. 

After which, 

Pending debate under the order of the 28th April last^ 

Mr. SARGENT moved (at four o'clock and fifteen minutes p. m.) 
that the Senate sitting for the trial of the impeachment a^oum to 
to-morrow at one o'clock p. m. 

Mr. DAVIS moved that the Senate sitting for the trial of the im- 
peachment adioum ; and on this motion the yeas and nays being 
taken resulted— yeas 18, nays 26 ; as follows : 

YEAS— Messrs. AlUson. Caperton, Cla^'ton, CookrelL Cooper, English, (Sold- 
thwaite, Grordon, Harvey, Kelly, McCieory, Maxey, Merrimon, Korwoml, Oglesby, 
Randolph, Wh3^, and wright---18. 

KAYS— Messrs. Bayard. Bogy, Booth. Boatwell, Bmce, Bomside, Cameron of 
Pennsylvania, Cameron of Wfeconsin, Christiancy, Conkling. Conover, Cragin, 
Ferry, Frellnghujrsen, Hamlin, Howe, Ingalls, Jones of Nevada, Keman, Logan, 
McMillan, Paddock, Ransom, Sargent, West, and Wlndom— S6. 

NOT VOTING— Messrs. Alcorn, Anthony, Davis, Dawes, Dennis, Dorsey, 
Eaton, Edmnnds, Hamilton, Hitchcock, Johnston, Jones of Florida, Key, McDon- 
ald, Mitchell, Morrill of Maine, Morrill of Vermont, Morton, Patterson, Robertson, 
Sanlsbnry, Sharon, Sherman, Spencer, Stevenson, Thnrman, Wadleigh, Wallace, 
and Withers— 29. 

So the motion was not agreed to. 

The question recurring on the motion of Mr. Sargent, it was agreed 
to; and the Senate sitting for the trial of the impeachment ad- 
journed to meet to-morrow at one o'clock p. m. 



Thubsday, May 18, 1876. 

The PRESIDENT |>ro tempore having announced the arrival of the 
hour fixed, the legislative and executive business was suspended, the 
galleries were cleared, the doors closed, and the Senate proceeded to 
the consideration of the articles of impeachment exhibited by the 
House of Representatives against William W. Belknap, late Secre- 
tarv of War. 

The usual proclamation was made by the Sergeant-at-Arms. 

The Journal of the proceeding of the Senate sitting yesterday for 
the trial of impeaclmient of William W. Belknap was read. 

The question pending being whether W. W. Belknap, the respond- 
ent, is amenable to trial by impeachment for acts done as Secretary of 
War, notwithstanding his resignation of said office, as stated in the 
order of proceedings adopted on the 28th of April last, 

Pending debate thereon. 

On motion of Mr. EDMUNDS, (at two o'clock and seventeen minutes 
p. m.,) a recess was taken for twenty minutes. 

After which 

Mr. WHTTE, by unanimous consent, submitted the following order 
for consideration : 

Ordered, That the Senate sitting for the trial of impeachment shall proceed al 
fonr o'clock p. m. on Saturday, May 20. 1876, to vote, without further debate, on 
the question of Jurisdiction raised by tiie pleadings in the ponding case ; and each 
Senator shall bo permitted to file within two days his written opinion thereon, to 
be printed witii tne proceedings. 

Pending debate under the order of 28th April, 

On motion by Mr. FRELINGHUYSEN, (at five o'clock and three 
minutes p. m.,) the Senate sitting for the trial of impeachment ad- 
journed. 



Friday, May 19, 1876. 

The PRESIDENT pro tempore having announced the arrival of the 
hour fixed, the legislative and executive business was suspended, the 
galleries were cleared, the doors closed, and the Senate proceeded to 
the consideration of the articles of impeachment exhibited by the 
House of Representatives against Wilham W. Belknap, late Secre- 
ts^ of War. 

The usual proclamation was made bv the Sergeant-at-Anns. 

The Journal of the proceedings of the Senate sitting yesterday for 
the trial of impeachment of William W. Belknap was read. 

The ouestion before the Senate, sitting as aforesaid, being whether 
W. W. Belknap, the respondent-, is amenable to trial bv impeach- 
ment for act« done as Secretary of War, notwithstanding his resigna- 
tion of said office, as stated in the order of proceedings adopted on 
the,28th of April last. 

Pending debate thereon. 

On motion of Mr. SAROENT, (at two o'clock and seven minutes p. 
m.,) a recess was taken for twenty minutes. 
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After which 

Debate was resomed under the order of 28th April last, and 
Pendinj^ debate thereon. 

On motion by Mr. HAMLIN, (at four o'clock and forty minutes p. 
m.,) the Senate sitting for the trial nf impeachment adjourned. 



Satubdat, MoAf 20, 1876. 

The PRESIDENT jwit> tempore having announced the arrival of the 
hour fixed, the legislative and executive business was suspended, the 
galleries were cleared, the doors closed, and the Senate proceeded to 
the consideration of the articles of impeachment exhibited by the 
House of Representatives against William W. Belknap, late Secre- 
tary of War. 

The usual proclamation was made by the Sergeant-at-Arms. 

The Journal of the proceedings of the Senate sitting yesterday for 
the trial of impeachment of Wmiam W. Belknap was read. 

The Question before the Senate, sitting as aforesaid, being whether 
W. W. Belknap, the respondent, is amenable to trial by impeachment 
for acts done as Secretary of War, notwithstanding his resignation of 
said office, as stated in the order of proceedings adopted on the 28th 
of April last, 

Mr. SHERMAN moved to postpone the pending and all prior ordeis 
and proceed to the consideration of the order submitted by Mr. 
Whttb on the 18th instant, fixing the time at which the vote on the 
question of Jurisdiction in the pending case of impeachment shall be 
taken. 

After debate, 

The motion was not agreed to. 

Pending debate under the order of 28th April last, 

On motion by Mr. SARGENT, (at three o'clock and forty minutes 

&m.,) the Senate sitting for the trial of impeachment adjourned *to 
onday next at twelve o'clock and thirty minutes p. m. 



Monday, May 22, 1876.. 

The PRESIDENT pro tempore having announced the arrival of the 
hour fixed, the legislative and executive business was suspended, the 
galleries were cleared, the doors closed, and the Senate proceeded to 
the consideration of the articles of impeachment exhibited by the 
House of Representatives against William W. Belknap, late Secre- 
taiy of War. 

The usual proclamation was made by the Sergeant-at-Arms. 

The Journal of the proceedings of the Senate sitting on Saturday 
last for the trial of impeachment of William W. Belknap was read. 

The PRESIDENT pro tempore administered the following oatli to 
Mr. Barnum, whose credentials were presented this day and who was 
admitted to his seat as a Senator from the State of Connecticut, to 
wit: 

' "Ton solemnly swear that in all things appertaining to the trial of 
the impeachment of William W. Belknap now pending you will do 
impartial Justice according to the Constitution and laws : So help you 

The question before the Senate sitting for the trial of the impeach- 
ment being whether W. W. Belknap, the respondent, is amenable to 
trial by impeachment for acts done as Secretary of War, notwith- 
standing his resignation of said office, as stated in the order of pro- 
ceedings adopted on the 28th of April last, 

Pending debate. 

On motion by Mr. EDMUNDS, (at two o'clock and thirty minutes 
p. m.,) a recess for twenty minutes was taken. 

After which, 

Debate was resumed under the order of 28th April ; and 

On motion by Mr. McCREERY, (at four o'clock and thirty-five 
minutes p. m.,) the Senate sitting for the trial of the impeachment 
a^joumea. 



TuBSDAY, May 23, 1876. 



The PRESIDENT jwj tempore having announced the arrival of the 
hour fixed, the legislative and executive business was suspended, the 
galleries wore cleared, the doors closed, and the Senate proceeded to 
the consideration of the articles of impeachment exhibited by the 
* House of Representatives against William W. Belknap, late l&cre- 
ta^ of War. 

The usual proclamation was made by the Sergeant-at-Arms. 

The Journal of the proceedings of the Senate sitting yesterday for 
the trial of the impeachment of William W. Belknap was read. 

The question before the Senate sitting for the trial of the impeach- 
ment being whether W. W. Belknap, the respondent, is amenable to 
trial by impeachment for acts done as Secretary of War, notwith- 
standing his resignation of said office, as stated in the order of pro- 
ceedings adopted on the 28th of April last, 



Pending debate. 

On motion of Mr. ALLISON, (at two o'clock and three minutes p. 
m.,) a recess for twenty minutes was taken. 

After which. 

Debate was resumed under the order of 28th April. 

Mr. WRIGHT moved that the Senate sitting for the trial of the im- 
peachment adjourn until to-morrow at eleven o'clock. 

Pending which. 

Mr. INGALLS (at five o'clock and thirty-five minutes p. ul) moved 
that the Senate sitting as aforesaid do now adjourn. 

Mr. EDMUNDS called for the yeas and nays, and they were ordered; 
and being taken, resulted— yeas 22, nays 20 ; as follows : 

YEAS— Messrs. Allison. Barnmn, Bayard, Bogy, Booth, BontweU, Bnmsido, 
Conkline, Cooper, Dennis, Ferry, Goldthwaite, Gordon, Hitehcock, Ingalls, Jones 
of Nevaoa, Logan, McCreery, McMillan, Mitchell, Patterson, and Stevenson— 8S. 

NAYS— Messrs. CockrelL Dawes, Edmunds, Frelinghnysen, Kelly, Keman, Key, 
Maxey, Merrimon, Morrill of Vermont, Ogleeby, Paadook, Bansom, Sargent, 
Saulsbury, Thnrman, Wallace, W«»t, Windom, and Wrightr-20. 

NOT vOTINGh— Messrs. Alcorn, Anthony, Bmoe, Cameron of Pennsylvania, 
Cameron of Wisconsin, Caperton, Christiancv. Clayton, Conover, Cragln, Davis, 
Dorsev, Eaton, Hamilton, Hamlin, Harv«y, Howe, /ohnston, Jones of Florida, Mc- 
DoniUd, Morrill of Maine, Morton, Norwood, Randolph, Robertson, Sharon, Sher* 
man, Spencer, Wadleigh, Whyte, and Withers— 31. 

So the motion was agreed to ; and the Senate sitting for the trial 
of the impeachment adjourned. 



Wednesday, May 24, 1876. 

The PRESIDENT iwo tempore having announced the arrival of the 
hour fixed, the legislative and executive business was suspended, the 
galleries were cleared, the doors closed, and the Senate proceeded to 
the consideration of the articles of impeachment exhibited by the 
House of Representatives against William W. Belknap, late Secre- 
tary of War. 

The usual proclamation was made by the Sergeant-at-Arms. 

The journal of the proceedings of the Senate sitting yesterday for 
the trial of the impeachment was read. 

The question being whether W. W. Belknap, the respondent, is 
amenable to trial b^ im]^eachment for acts done as Secretary of War, 
notwithstanding his resignation of said office, as stated in the order 
of proceedings ^opted on the 28th of April last, 

Pending debate, 

On motion of Mr. CONKLING, (at two o'clock and three minutes 
p. m.,) a recess for twenty minutes waiB taken. 

After which, 

Debat^was resumed under the order of 28th April ; and 

On moSon by Mr. FRELINGHUYSEN, (at five o'clock and twelve 
minutes p. m.,) the Senate sitting for the trial of the impeachment 
adjourned. 



Thursday, May 25, 1876. 

The PRESn)ENT j>ro tempore having announced the arrival of the 
hour fixed, the legislative and executive businesp was suspended, the 
galleries were cleared, the doors closed, and the Senate proceeded to 
the consideration of the articles of impeachment exhibited by the 
House of Representatives against William W. Belknap, late Secre- 
tanr of War. 

The usual proclamation was made by the Sergeant-at-Arms. 

The Journal of the proceedings of the Senate sitting yesterday for 
the trial of the im^achment was read. 

The Question being whether W. W. Belknap, the respondent, is 
amenable to trial by impeachment for acts done as Secretary of War, 
notwithstanding his resignation of said office, as stated in the order 
of proceedings adopted on the 28th of April last. 

Pending debate, 

Mr. SHERMAN submitted the following resolution for considera- 
tion: 

Betcloed, That notwithstanding the resignation of William W. Belknap prior to 
his impeaohment by the House of Representatives, he Is still liable to sach im- 
peachment for the misdemeanors charged in the articles presented by the Honso of 
Representatives, and bis plea of snch resignation is not sufficient in law to bar the 
trial npon such articles. 

On motion of Mr. ALLISON, (at two o'clock and thirty-three min- 
utes p. m.,) a recess for twenty minutes was taken. 

After wnich. 

Debate was resumed under the order of 28th April ; and 

After debate. 

On motion of Mr. EDMUNDS, (at four o'clock and thirty-seven 
minutes p. m.,) the Senate sitting for the trial of the impeachment 
adjourned till to-morrow at eleven o'clock a. m. 



FRn)AT, May 26, 1876. 



The PRESIDENT pro tempore having announced the arrival of the 
hour fixed, the legislative and executive business was suspended, the 
galleries were cleared, the doors closed,, and the S6nate proceeded to 
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the consideration of the articles of impeachment exhibited by the 
House of Representatives against William W. Belknap, late Secretary 
of War. 

The usual proclamation was made by the Sergeant-at-Arms. 

The Journal of the proceedings of the Senate sitting yesterday for 
the trial of the impeachment was read. 

The question bein^ whether W. W. Belknap, the respondent is 
amenable to trial by impeachment for acts done as Secretary of War, 
notwithstanding his resignation of said office, as stated in the order 
of proceedings adopted on the 28th of April last. 

Pending debate. 

On motion of Bir. LOGAN, (at two o'clock and thirty minutes p. m.,) 
a recess of twenty minutes was taken. 

After which. 

Debate was resumed under the order of 28th April ; and 

Mr. WHYTE submitted the following order : 

Ordcrtdy That the Senate sittiDg on the trial of impeachment shall, after oonsid- 
erationf prooeed on Satarday, the S7th of May, instant, to vote npon the qaestion 
of jnrisaiction raised by the pleadings in the pending case, which vote shall bo 
taken before the Senate shall adjourn on that day ; and that each Senator shall be 
pemitted to file within seven days thereafter hiH written opinion thereon, to be 



On motion of Mr. SHERMAN, (at five o'clock and twenty minutes 
p. m.,) the Senate sitting for the trial of the impeachment ai^oumed. 



Saturday, Ma/y 27, 1876. 

The PRESIDENT pro tempore having announced the arrival of the 
hour fixed, the legislative and executive business was suspended, the 
flnilleries were cleared, the doors closed, and the Senate proceeded to 
the consideration of the articles of impeachment exhibited by the 
House of Representatives against William W. Belknap, late Secretary 
of War. 

The usual proclamation was made bv the Sergeant-at-Arms. 

The Journal of the proceedings of the Senate sitting yesterday for 
the trial of the impeachment was read. 

Mr. INGALLS^at twelve o'clock and seven minutes p. m.) moved 
that the Senate sitting for the trial of the impeachment adjourn. 

Mr. EDMUNDS called for the yeas and nays ; and being taken, re- 
sulted — yeas 0, nays 39 ; as follows : 

YEA— 0. 



SonmndSj Forry, uarvey, Howe, Keuy, Jleman, Jtey, McUreery, MoMillan. Maxey, 
Morrill of Maine, Monill of Vermont^Morton. OglosbyJPaddock, Kandolph, Sar- 
gent> Saulsbnry, Sherman, Tharman, Whyte, Windom, Withers, and Wright— 39. 
NOT VOTING— Messrs. Alcorn, Anthony, Bamnm, Bayard, Booth, Brace, 
Bnmside, Cameron of Pennsylvanixk, Caperton, Conover, Frelinchayson, Gold- 
thwaite. Gordon, Hamilton, Hamlin, Hitchcock, Ingalls. Johnston «jones of Florida, 
Jones 01 Nevada, Logan, McDonald, Merrimon, Mitchell, Norwood, Patterson, Ran- 
som, Bohertson, Sharon, Spencer, Stevenson, Wadleigh, Wallace, and Wright-34. 

So the motion was not agreed to. 

The qaestion bein^ whether W. W. Belknap, the re8i>ondent, is 
amenable to trial by im^achment for acts done as Secretary of War, 
notwithstanding his resignation of said office, as stated in the order 
of proceedings adopted on the 28th of April last, 

Pending debate, 

On motion of Mr. THURMAN, (at one o'clock and fifty minntee 
p. nL,) a recess of twenty minutes was taken. 

After which, 

Mr. THUBMAN submitted the following resolution for considera- 
tion: 

Bmolved, That the Honse of Bepresentatives and the respondent bo notified that 

on the — day of , at twelve o'clock meridian, the Senate will deliver its Jndg- 

ment in open Senate on the qaestion of jurisdiction raised by the pleadings, at 
which time the managers on the part of the House and the respondent are nolined 
to attend. 

Betolvedy That at the time specified in the foregoing lesolotion the President of 
the Senate shall pronounce the Jndgment of the &nate as follows : " It is ordered 
by the Senate sluing for the trial of the articles of impeachment preferred bythe 
Uoose of Bepresentatives against William W. Belknap, late Secretary of war. 
that the demurrer of said William W. Belknap to the replication of the House of 
Bepresentatives to the plea to the Jurisdiction filed by said Belknap be, and the 
wme hereby is, overroled ; and, going back to the first defect, and it being the 
opinion of the Senate that said plea is insafficiont in law, and that said articles of 
impeachment are suffident in law, it is therefore farther ordered and adjadged that 
said plea be, and the same hereby is. overruled and hold for naught, and siud Will- 
iam W. BelkniH) is ordered to pleaa or answer to the merits within days;" 

which Judgment thus pronounced shall be entered upon the Journal of the Senate 
sitting as aforesaid. 

Pending debate under the order of the Senate of the 28th of April 
last^ 
Mr. MORTON submitted the following order for consideration : 

Ordered, That the Senate proceed on Friday next at one o'clock to vote without 
farther debate upon the pending and cognate questions. 

Mr. MORTON moved to x>ostpone the pending and all prior orders^ 
and that the Senate proceed to the consideration of the foregoing 
order. 

Tbe motion was agreed to. 

Mr. EDMUNDS moved to amend the order of Mr. Morton so as to 
read: 

Ordered, That the Senate proceed on Monday noxt, after consideration, to vote 
upon the pending and cognate questions. 



After debate, 

Mr. HOWE called for the yeas and nays, and they were ordered ; 
and being taken, resulted — yeas 28, nays 21 ; as follows : 

YBAS— Messrs. Bayard, Bogy. Booth, Caperton, Cookroll, Cooper, Davis, Dawesi 
Dennis, Edmunds, Gordon. Hamilton, Kcman, Key, McCreery, Maxey, Monill of 
Vermont. Norwood, Oglesby, Randolph, Sargent, Siftulsbury, Sherman, Thurmon, 
Wallace, Windom^Withers, and Wright— 38. 

KAYS— Messrs. Allison, Boutwell, Bumside. Chrlstiancy, Cragln, Ferry, Fre> 
linehuysen, Goldthwaite, Harvey. Howe, Ingalls, Jones of Florida, Jones of Ne- 
vada, Solly, Logan, McMillan, Mitchell, Moiton, Patterson, Bansom, and Steven- 
son— 21. 

KOT VOTING^MessTs. Alcorn, Anthony, Bamnm, Bmee, Cameron of Pennsyl- 
vania, Cameron of Wisconsin, Clayton, Conkling, Conover, Dorsey, Eaton, Hamlhi, 
Hitchcock, Johnston, McDonald, Menimon, Morrill of Maine, Paddock, Bobortson, 
Sharon, Spencer, Wadleigh, West, and Whyte— 94. 

So the amendment was agreed to. 

On the question of agreeing to the order of Mr. Mobton, as amended 
on the motion of Mr. Edmunds, 

Mr. PADDOCK moved to amend the order by striking out all after 
the word "ordered," and in lieu thereof insertiqg: 

That the Senate sitting as a court of impeachment take a recess until 7.30 
o'clock, that the vote upon the question of jurisdiction bo taken at eleven o'clock 
this evening, and that Senators who may desire to file opinions in the case shall be 
permitted to do so before the 10th of June next. 

Mr. PADDOCK called for the yeas and nays, and they were ordered; 
and being taken resulted— yeas 17, nays 34 ; as follows : 

YEAS— Messrs. AUIsoil Bruoe, Bumside, Edmunds, Frelinghuysen, Hamilton, 
Harvey, Ingalls, Jones of Nevada, McMillan, Maxey, MitchelC Morton, Oglesby, 
Paddock, Windom, and Wright— 17. 

NAY&— Messrs. Bayard, Bogy, Booth, Boutwell. Caperton, Chrlstiancy, Cock- 
roll, Conkling, Cooper, Cragin, Davis, Dawes, Dennis, Ferry, Goldthwaite, Gordon, 
Jones of Florida, Kelly, Keman, Key, Logan, McCreery, Mt>rrill of Vermont, Nor- 
wood, Patterson, Bandolph, .Bansom, Sargent, Saulsbury, Sherman, Stevenson, 
Thurman. Wallace, and Withers— 34. 

NOT VOTING — Messrs. Alcorn, Anthony, Bamnm, Cameron of Pennsylvania, 
Cameron of Wisconsin, Clayton, Conover. Dorsey. Eaton, Hamlin, Hitchcock, 
Howe, Johnston, McDonaldL Merrimon, Morrill of Maine, Bobertson, Sharon, 
Spencer, Wadleigh, West, and Whyte— 88. 

So the amendment was rejected. 

The question recurring on the order of Mr. Morton as amended, 

Mr. Oglesby having proposed an amendment thereto which was 
disagreed to; and 

The order of Mr. Morton having been further amended on the 
motion of Mr. Conkxjng, 

Mr. MORTON moved to lay the order, as amended, on the table. 

Mr. MORTON called for the yeas and nays, and they were ordered; 
and being taken, resulted — yeas 14, nays 34 ; as follows : 

YEAS— Messrs. Allison, BoutweU, Christian^. Conkling, Cragin, Ferry, Fro. 
linghuysen, Harvey, Howe, Ingalls, Logan, McMilJan, Morton, and Patterson— 14. 

NAYS— Messrs. Bayard, Bogy. Booth. Bumside, Caperton, Cockrell, Cooper, 
Davis, Dawes, Dennis, Edmunds, Goldthwaite, Gordon, Kelly, Koman, Key, 
McCreery, Maxey, Mitchell, Morrill of Vermont, Norwood, Oglesby, PaddooK, 
Bandolph, Bansom, Sargent, Saulsbury, Sherman, Stevenson, Thurman, Wallace, 
Windom. Withers andwright— 34. 

NOT VOTING — Messrs. Alcorn, Anthony, Bamum, Bruce, Cameron of Ponnsyl« 
vania, Cameron of Wisconsin, Clayton, Conover, Dorsey, Eaton, Hamilton, Hamlin, 
Hitohcock, Johnston, Jones of Florida, Jones of Nevada, McDonald. Merrimon, 
Morrill of Maine, Bobertson, Sharon, Spencer, Wadleigh, West, and Whyte— 35. 

So the motion was not agreed to. 

The order of Mr. Mobton having been further amended, on motion 
by Mr. Edmunds, it was agreed to, as foUows : 

Ordered, That the Senate proceed on Monday next, after consideration, to vote 
upon the pen^g question and any amendment that may be proposed thereto. 

Mr. MORRILL, of Vermont, moved that when the Senate sitting 
for the trial of the impeachment adjourns it adjourn to Monday next 
at ten o'clock a. m. 

The motion was aflreed to. 

On motion of Mr. OQLESBT, (at six o'clock and thirty-five minutes 
p. m.,) the Senate sitting for the trial of the impeachment a^ioumod. 



Monday, May 29, 1876, 

The PRESIDE2NT pro tempore haviuji; announced the arrival of the 
hour fixed, the legislative and executive business was suspended, tbe 
galleries were cleared, the doors closed, and the Senate proceeded to 
the consideration of the articles of impeachment exhibited by the 
House of Representatives against William W. Belknap, late Secre- 
tanr of War. 

The usual proclamation was made by the Sergeant-at-Arms. 

The journal of the proceedings of the Senate sitting on Saturday 
for the trial of the impeachment was read. 

The ouestion beinj; whether W. W. Belknap, the respondent, is 
amenable to trial by impeachment for acts done as Secretary of War, 
notwithstanding his resignation of said office, as stated in the order 
of proceedings tulopted on the .28th of April last, 

Fending debate, 

On motion of Mr. EDMUNDS, (at one o'clock and thirty minutes 
p. m.,) a recess of twenty minutes was taken. 

After which, 

Debate was resumed under the order of 28th April last ; and 

Debate having been concluded thereunder. 
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The PRESIDENT pro tempore annouDced that the proposition be- 
fore the Senate now pending for determination was the inquiry sub- 
mitted by Mr. MOKTON on the 16th instant. 
Mr. MORTON having modified his inquiry to read as follows— 
Eesolved, That the power of impeachment created by the Constltntioii does not 
extend to a person who ia ch>vrged with the commlBsion of a high crime while he 
waa a civil officer of the United States and acting in his official character, but who 
had ceased to be such officer beforo the finding of articles of impeachment by the 
House of Bepresentatives— 

Mr. MORRILL, of Vermont, moved to amend the resolution by strik- 
ing out all after the word ** resolved,'^ in the first line, and in lieu 
thereof inserting : 

That the demurrer of the respondent to the replication of the House of Eepre- 
sentatives to the plea of the respondent be, and the same is hereby, overruled ; and 
that the plea of the respondent to the jurisdiction of the Senate be, and the same is 
hereby, overruled ; and that the articles of impeachment are sufficient to show that 
the Senate has jurisdiction of the case, and that the respondent answer to the 
merits of the accusation contained in the articles of impeachment. 

Mr. CHRISTIANCY moved to amend the amendment of Mr. Mor- 
rill, of Vermont, by striking out all after the words " that," in the 
first line thereof, and inserting : 

W. W. Belknap, the respondent, is not amenable to trial by impeachment for 
acts done as Secretary of w ar, he having resigned said office before imi>eaohment. 

After debate, 

Mr. WRIGHT moved to lay the resolution of Mr. Morton on the 
table. 

Mr. CONKLING called for the yeas and nays, and they were or- 
dered ; and being taken, resulted — yeas 36, nays 30 ; as follows : 

YEAS— Messrs. Bayard, Bogy, Bumside, Caperton, Cocltrell, Cooper, Davis, 
Dawes, Dennis, Edmunds, Groldtnwaite, Gordon, Hamilton. Hitchcock, Kelly, Ker- 
nan, Key, McCreery, McDonald, Maxey, Mitchell, MorrUl of Vermont, Norwood, 
lUndolph, Ransom, Robertson, Sargent, Saulsbury, Sherman, Stevenson, Thurman, 
Wadleigh, Wallace, Whyte, Withers, and Wright^-Sa. 

NAYS— Messrs. Allison, Booth, Boutwell, Bruce, Cameron of Pennsylvania, Cam> 
eron of Wisconsin, Christiancy, Clayton. Conkling, Cragin, Dorsey, Eaton. Ferry, 
FrdUnghuysen, Hxunlin, Harvey. Howe, Ingails. Jones of Florida, Jones of Nevada, 
Logan, McMillan, Morrill of Maine, Morton, Oglesby, Paddock, Patterson, Spencer, 
West, and Windom— 30. 

NOT VOTING— Messrs. Aloom, Anthony, Bamum, Conover, Johnston, Merri- 
mon, and Sharon— 7. 

So the resolution was ordered to lie on the table. 

Mr. THUBMAN submitted the following resolutions for considera- 
tion: 

1. Besolved, That in the opinion of the Senate William W. Belknap, the respond- 
ent, is amenable to trial by Impeachment for acts done as Secretary of War, not- 
witiistanding his resignation of said office. 

3. Resolved^ That the House of Representatives and the respondent be notified 

that on the — day of , at twelve o'clock meridian, the Senate will deliver its 

judgment in open Senate on the question of Jurisdiction raised by the pleadings, at 
which time the managers on the part of the House and the respondent are n<mfied 
to attend. 

3. Rewlved, That at the time specified in the foregoing resolution the President 
of the Senate shall pronounce the judgment of the Senate as follows : '* It is ordered 
by the Senate sitting for the trial of the articles of impeachment preferred by the 
House of B^resenUtives against William W. Belknap, late Secretary of War. 
that the demurrer of said Wmiam W. Belknajp to the replication of the House oi 
Bepreseutatives to the plea to the jurisdiction filed by said Belknap be, and the 
same hereby is, overruled ; Mid coing bat^ to the flrvb defect, Mid it beini; the 
opinion of the Senate that said plea is insufficient in law, and that said articles of 
impeai^iment are sufficient in law, it is tiieref ore further ordered and adiud^ed that 
said plea be. and the same hereby is, ovormled and held for naught, and said Will- 
lam W. Belknap is ordered to plead or answer to the merits within days ; " 

which judgment thus pronounced shall be entered upon the journal of the Senate 
sitting as foresaid. 

Mr. CONKLING moved to amend the first resolution by inserting 
at the end thereof '* before he was impeached." 

The amendment was agreed to. 

Mr. CONKLING having demanded a division of the question em- 
braced in the resolutions of Bir. Thurbian and a separate vote thereon, 

On the question to agree to the first resolution as amended, 

Mr. PADDOCK further moved to amend the said resolution by strik- 
ing out all after the word "resolved" and in Ueu thereof inserting: 

That William W. Belknap, late Secretary of War, having ceased to be a civil offi- 
cer of the United States by reason of his resi^ition before proceedings in impeach- 
ment were commenced against him by the House of Bepresentivtives, the S^iate 
cannot take Jurisdiction m this case. 

Mr. EDMUNDS called for the yeas and nays, and they were ordered j 
and being taken, resulted — ^yeas 29, nays 37; as foUows: 

YEAS— Messrs. Allison, Booth, Boutwell, Bruce^ameron of Wisconsin, Chris- 
tiancy, Clayton, Conklingt Cragin, Dorsey, Eaton, Ferry, Frelinghuysen. Hamlin, 
Harvey, Howe, Ingalls, tUnies c? Florida, Jones of Nevada, Logan, McMillan, Mor- 
rill of Maine, Morton, O^esby, Paddock, Patterson, Spencer, West, and Windom— 
99. 

NAYS— Messrs. Bayard. Bogy, Bumside, Cameron of Pennsylvania. Caporton, 
Cockrell, Cooper, Davis, Dawes, Dennis, Edmunds, Goldthwaito, Crordon, Hamil- 
ton, HitchcocK, Kelly, Keman, Key, McCreery. McDonald, Maxey, MitcheU, Mor- 
rill of Vermont, Norwood, Randolph, Bansom, Bobertson, Sargent, Saulsbury, Sher- 
man, Stevenson, Thurman^ Wadleigh, WalUoe, Whyte, Withers, and Wright— 37. 

NOT VOTING— Messrs. Alcorn, Anthony, Bamum, Conover, Johnston, Merri- 
mon, and Sharon — 7. 

So the amendment was rejected. 

The question recurring on the first resolution of Mr. Thubman as 
amendeid, 

On the question to agree thereto as follows — 

Besolved, That in the opinion of the Senate William W. Belknap, the respond- 
ent, is amenable to trial by Impeaohmoiit for acts done as Secretary of War, not- 
withstanding his resignation of said oHico before ho was iiupeachod— 



Bdr. THURMAN called for the yeas and nays, and they were or- 
dered ; and heing taken, resulted— yeas 37, nays 29, as follows : 

YEAS— Messrs. Bayard, Bogy, Bumside, Cameron of Pennsylvania, Capertont 
Cockrell, Cooper, Davis, Dawes, "Dennis, Edmunds, Goldthwaito, Gordon, Hamilton. 
Hitchcock, Kelly, Keman, Key, McCreery, McDonald, Maxey, Mitchell, Morrill of 
Vermont, Norwood, Bandolph, Bansom, KobertsoUjSargent, Saulsbury, Sherman. 
Stevenson, Thurman, Wadleigh, Wallace, Whyte, withers, and Wrignt^-37, 

NAYS— Messrs. Allison, Booth, Boutwell, Bruce, Cameron of Wisconsin, Chris- 
tiancy, Clayton, Conkline, Cragin. Dorsey, Eaton. Ferry, Frelinghuysen, Hamlin, 
Harvey, Howe, Ipgalls. Jones of Florida, Jones of Nevada, Logan, McMillan. Mor- 
rill of Maine, Morton, Oglesby, Paddock, Patterson, Spencer, West, and Windom— 
29. 

NOT VOTING— Messrs. Aloom, Anthony, Bamum, Conover, Johnston, Merri- 
mon, and Sharon— 7. 

So the first resolution, as amended, was agreed to. 

The question recurring on the second resolution of Mr. Thubman, 

The said resolution having heen amended on the motion of Mr. 
Bayard, 

On the question to agree thereto as amended, 

Pending debate, 

Mr. HITCHCOCK (at seven o'clock and thirteen minutes p. m.) 
moved that the Senate sitting for the trial of impeachment adjourn 
to Wednesday next at twelve o'clock and thirty minutes p. m. 

Mr. HITCHCOCK called for the yeas and nays, and they were or- 
dered; and being taken, resulted — ^yeas 27, nays 36; as follows: 

TEAS— Messrs. Allison, Boatwell, Bmce. Cameron of Pennsylvania, Cameron 
of Wisconsin, Christiancy, Clayton, Conkling, Cragin, Dawes, Dorsey, Eaton, 
Ferry, Frelinghaysen, Hamlin, HarvOT, Hitchcock, Howe, Ingalls, Jones of Florida, 
Jones of Nevada, Logan, McMillan, Morton, Patterson. Spencer, and West— 37. 



ones of Nevada, Logan, McMUlan, Morton, i:'atter8on, bpencer, and west— 37. 

NAYS— Messrs. Bayard, Bogy, Booth, Bumside, Caperton, Cockrell, Cooper, 

avis, Dennis, Edmunds, Goldthwaite, Gordon, Kelly, Keman, Key, McCreery, 

McDonald, Maxev, Mitchell, Morrill of Vermont, Norwood, Oglesby, Paddock. Ban- 

" ■ * '^ isom, KoberteonLSargent, Saulsbury, Sherman, Stevenson, Thurman, 



dolph. Ransom, KohertsonjSargent, sauisDury, »ner 
Wallace, Whyte, Windom, Withers, and Wright-36. 

NOT YOTlNGr— Messrs. Aloom. Anthony, Bamum, Conover, Hamilton, John- 
ston, Merrimon, Morrill of Maine, Sharon, and Wadleigh — 10. 

So the motion to adjourn was not agreed to. 

The question recurring on the second resolution of Mr. Thurman, 
as amended, 

Mr. CHRISTIANCY moved to amend the said resolution hy strik- 
ing out all after the word "resolved" and in lieu thereof inserting: 

Whereas the Constitution of the United States provides that no person shall bo 
convicted on impeachment without the concurrence of two thirds of the members 
present ; and whereas more than oue-tliird of all the members of the Senate have 
already pronounced their conviction that they have no right or power to aiyndgn 
or tiy a citizen holding no pubUo office or trust when impeachea by the House of 
Representatives ; and whereas the respondent, W. W. Belknap, was not when im- 
peached an officer, but a private citizen of the United States, and of the State of 
Iowa; and whereas said Belknap has, since proceedings of impeachment were com* 
menced agfdnst him, been indicted and now awaits trial before a Judicial court 
for the same offenses charged in the articles of impeachment, which indictment is 
pursuant to a statute requiring in case of conviction (in addition to fine and im- 

grisonment) an infliction of the utmost judgment which can follow imjieachment 
1 any case, namely, disqualiflcation ever again to hold office : 
Rewlved, That in view of tho foregoing facts it is inexpedient to proceed further 
in the case. 

After debate. 

Mr. CHRISTIANCY, by unanimous consent of the Senate, with- 
drew his amendment. 

The question recurring on the second resolution of Mr. Thurman, 
as amended, as follows — 

Beiolvcd, That the House of Representatives and the respondent be notified tliat 
on Thursday, the 1st day of June. 1876, at one o'clock p. m., the Senate will deliver 
its Judgment in open Senate, on the question of jurisdiction raised by the plead- 
ings, at which time the managers on the part of the House and the resjKmdont aro 
notified to attend- 
On the question to agree thereto, 

Mr. THURMAN called for the yeas and nays, and they were ordered ; 
and being taken, resulted — yeas 45, nays 4 ; as follows : 

YEAS— Messrs. Bayard, Bogy. Booth, BoutwelL Bumside, Caperton, Christiancy, 
Clayton, Cockrell, Cooper, Davis, Dawes, Dennis, Edmunds, Ferry, Goldthwaito, 
Gordon, Hamilton, Harvey, Hitchcock, Kelly, Keman, Key, McCreeix McDonald, 
Maocey, Morrill of Vermont, Norwood, Oglesby, Paddock, Randolph, Ransom, Rob- 
ertson, Sargent Saulsbury, Sherman, Stevenson, Thurman, Wadleigh, Wallace, 
West, Wh^, Windom, Withers, and Wright— 45. 

NAYS— Messrs. Eaton, Hamlin, McMillan, and Morrill of Maine— 4. 

NOT VOTING — ^Messrs. Alcom, Allison, Anthonv, Bamum, Bruce, Cameron of 
Pennsylvania, Cameron of Wisconsin, Conkling, Conover, Cragin, Dorsev, Fre- 
linghuysen, Howe. Ingalls, Johnston, Jones of Florida, Jones of Nevada, J>)gaii, 
M^rimon, Mitch^, Morton, Patterson, Sharon, and Spencer— 34. 

So the second resolution, as amended, was agreed to. 

The question recurring on the third resolution, 

The said resolution having been amended on the motion of Mr. 
Bayard and on the motion of Mr. Thurman to read as follows: 

Resolved^ That at the time specified in the foregoing resolution the President of 
the Senate shall pronounce the judgment of the Senate as follows : " It is ordered 
by the Senate sitting for tho trial of tho articles of impeachment preferred by tho 
House of Representatives against William W. Belknap, late Secretary of War, 
that the demuirer of said William W. B^knap to the replication of the House of 
Representatives to the plea to tho Jurisdiction filed by said Belknap be, and the 
same hereby is. overruled ; and, it being the opinion of the Senate that said plea is 
insufficient in law and that said articles of impeachment are suflicient in luw, it 
is therefore further ordered and adjudged that said plea be, and the same hereby 
is, overruled And held for naught; which Judgment thus pronounced shall bo en- 
tered upon the Journal of the Senate sitting as aforesaid. 

Oq the question to agree thereto Mr. Thurman called for the yeas 
and nays, and they were ordered ; and being taken, resulted— yeas 
35, nays 22 ; as follows : 

TEAS — Messrs. Bivyard, Bogy, Bumside. Cameron of Pennsylvania, Caperton, 
Cocluxill, Cooper, Davis, Dawes, Dennis, Eumunds, Goldthwaito, Gordon, Hamil- 
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ton^ Kelly, Kernan. Key, McCreery, MoBonald, Maxey, Morrill of Vorraont, Nor- 
wood, RMsdolph, KanBom. Robertsoii, Sargent, Sanlabiiry, Shermao, Stevenson, 
Thorman, Wadloijjh. Wallace, Whvte, Withers, and Wright— 35. 

N AYS— Moiwirs, Allison, Booth, Boutwell, Cameron of Wisoonsin, Christianoy, 
Conkling, Cragin, Eaton, Ferry, Frelinghuyaeh, Hamlin, Harvey, Howe, Jones of 
Kovada, Logan, McMillan, Morrill of Maine, Oglesby, PaddocK, Spencer, West, 
and Windom— 93. 

NOT VOTING— Messrs. Alcorn, Anthony, Bamnm, Bruce, Clayton, Conover, 
X>or8oy, Hitchcock, Ingalls, Johnston, Jones of Florida, Merrimon, Mitchell, Mor- 
ton, Patterson, and Shanm— 10. 

So the resolation, as amended, was agreed to. 
On motion by Mr. EDMUNDS, it was 

OrdeMd, That when the Senate sitting for the trial of impeachment a^onins it 
be to Thursday next at one o'clock p. m. 

Mr. WHYTE sobmitted an order, whteh was considered by nnani- 
xnooB consent ; and the same having been amended on the motion of 
Mr. Edmundb, it was agree to, as follows : 

OrdertdL, That each Senator be x>ermitted to file his opinion in writing upon the 
question of Jnrisdiction in this case on or before the ist day of Jnly, 1876, to he 
printed with the proceedings in l^e order in which the same shall be delivered, 
and the opinions pronounced in the Soiate shall be printed in the order in which 
they were so pronounced. 

On motion by Mr. CONKLING, (at nine o'clock and twenty-five 
minntes p. m.,) the Senate sitting for the trial of the impeachment 
a^joomed. 



opiisrioNs 

DBUTBBID DC THI 

DELIBESATIOH OF THE SEVATE OH THE QTJESTIOH 
RAISED BT THE DEMVRRER OF 

WM. W. BELKNAP, THE RESPONDENT, 

TO 

THB REPLICATION OF THE HOUSE OF REPRESENTATIVES TO THE 

PLEA TO THE JURISDICTION FILED BT THB RESPONDENT, VIZ: 

WHETHER SAID RESPONDENT IS LIABLE TO BE IMPEACHED 

BY THE HOUSE OP REPRESENTATIVES, AND TRIED BY * 

THE SENATE ON IMPEACHMENT FOR ACTS DONE BY 

HIM AS SECRETARY OF WAR, NOTWITHSTANDING 

HIS- RESIGNATION OF THAT OFFICE BEFORE 

HIS IMPEACHMENT. 



DeUvered May 15, 1876. 



Mr. McDonald. Mr. President, the question for present consid- 
eration before the Senate sitting as a court of impeachment is whether 
the respondent, William W. Belknap, is amenable to trial in this 
conrt for acts done as Secretary of War, notwithstanding his resigna- 
tion of said office, and, in that connection, whether the motives which 
may have influenced him to resign are material as affecting the ques- 
tion of our jurisdiction. 

The brevity of the constitutional provisions relating to impeach- 
ment and the absence of any precedent in our history add greatly 
to the difficulties which would ordinarily surround a question of so 
much importance. 

In the first article of the Constitution — ^the one providing for the 
organization, prescribing the jurisdiction, and defining the powers of 
Congress—the sole power of impeachment is conferred upon the 
House of Representatives, and the Senate is invested with the sole 
power to try all impeachments. The limitations upon the powers 
thus conferred, as contained in the same article, are *^that Judgment 
in cases of impeachment shall not extend further than removal from 
office and disqualification to hold or enjoy any office of honor, trust, 
or profit under the United States.'' It will be seen that these are 
limitations upon the power to i>uni8h, and not upon the jurisdiction 
of the court to hear and determine matters that may be the subject 
of impeachment. It is also contended that a still further limitation 
is contained in section 4 of article 2 of the Constitution affecting the 
jurisdiction of this court, wherein it is provided that the " President, 
vioe-Presidont and all civil officers of the United States, shall be re- 
moved from office on impeachment for, and conviction of, treason, 
bribery, or other hiffh-crimes and misdemeanors." Inasmuch as this 
section is found in Qiat article of the Constitution which creates the 
executive and administrative department of the (Government, and is 
designed to provide a mode for the removal of such officers from 
office, if it limits in any degree the general powers of the co-ordinat«> 
branch of Government in which is vested the sole power of impeach- 
ment, such limitations could only be by implication, and could not 



be held to cripple those powers so as to defeat a jurisdiction that had 
once attachea. 

At the time these meager provisions were ingrafted into the Con- 
stitution it cannot be claimed that the framers of that instrument 
supposed they were conferring an undefined and undefinable power. 
On the contrary, they must have taken it for granted that the juris- 
diction they were conl|rring upon the House of Representatives and 
iiMf ii 



the Senate in matteiMf impeachment was as dearly ascertainable 
as the jurisdiction conferred upon the Federal courts by the same 
instrument which, by article 3 of the Constitution, embraced all cases 
in law and equity arising under the Constitution and laws of the 
United States. 

At the time the Constitution was framed the jurisdiction of the 
British Parliament in matters of impeachment was as much a part of 
the constitutional law of England as was her system of civil and crim- 
inal jurisprudence. It rested upon the same immemorial usage as 
the common law, and might properly be termed a part of it. It per- 
formed a similar office in respect to political oifenders in the judicial 
system of Great Britain that courts of equity did in matters of con- 
science. Courts of equity grew out of th^ necessity created by the 
unbending rules and practice of the courts of common law. Equity 
is defined by one of tne eminent jurists of Great Britain to be '* the 
correction of that wherein the law by reason of its universality was 
defective." A class of offenders whose close relation to the afiE«urs of 
state as ministers of the Crown or whose personal power and infiueuDO 
made it difficult if not impossible to deal with them in ordinary courts 
of the common law, made it necessary to clothe some more powerful 
tribunal with authority to try them, and in such cases the House of 
Commons in the name of the whole people arraigned them at the bar 
of the House of Lords as the highest court of jucQcature in the realm, 
and this was called impeachment. The usual grounds of accusation 
were alleged misdemeanors committed by persons employed by the 
Crown, either at home or in its foreign service, maladministration of 
justice and extrajudicial conduct by judges of the realm, treason and 
treasonable practices not specifically named in the statute. These, 
as will be seen by consulting Hartsell's Precedents of Proceedings in 
Parliament, were usually classed under the heads of treason, bribery, 
and high crimes and misdemeanors. 

In early times the power to impeach did not seem to be limited to 
official crimes, or crimes committed by persons holding official sta- 
tions, but was invoked against such offenders as the House of Com- 
mons deemed proper subjects, and for causes the House of Lords were 
willing to entertain. But in such examination as I have been able to 
make I have seen no case that received the sanction of both Houses 
in impeachments against commoners which did not grow out of mal- 
conduct in office, or was not for some political offense, such as treason 
or the like. As for the peers of the realm they could only be pro- 
ceeded against for treason, or misprision of treason, felony, or mis- 
prision of felony, by impeachment. It was sometimes doubted whether 
a commoner could be impeached for any capital offense, but the weight 
of authority is against this restriction. It isquite clear, however, 
that as early as the impeachment and trial of Warren Hastings, com- 
moners were only impeachable for official crimes or political offenses 
of such magnitude as to take them out of the case of ordinary offend- 
ers. Thus stood the law of impeachment at the time the Federal 
Constitution was framed ; and it must therefore be held that this was 
the power conferred upon the Senate and House of Representatives, 
to be exercised by eacn respectively in a manner provided in the sec- 
tions of the Constitution which I have substantially quoted, limited 
and controlled by the provisions of that instrument relating to that 
subject and by the nature and character of our institutions. 

The nature of our institutions necessarily eliminated or rendered 
inoperative all that part of the law of impeachment which related 
to peers of England as peers of the realm, and left in force only such 
parts of the law as gave authority to impeach commoners. 

The provisions of our Constitution which limited judgment in cases 
of impeachment to removal trom office and disqualification to hold or 
enjoy any office of honor, trust, or profit under the United States, 
while it subjected the party to indictment, trial, judgment, and pun- 
ishment in the courts according to law, withheld from this court the 
power exercised by the House of Lords of covering by their judg- 
ment the whole punishment attached by law to the offense, and sep- 
arated the offense into two distinct parts, vesting in the Senate as a 
court of impeaclmient the power to impose the political punishment 
authorized by the Constitution, leaving the party to be tried for the 
criminal violation of law by a jury. By the judgment in impeach- 
ment the offender la simply divested of his political capacity ; it 
touches neither his person nor his property. 

Impeachment, therefore, under our Constitution is that procedure 
by which persons who holding civil offices under the United States, 
including the President and Vice-President, may be brought to trial 
for the commission of treason, bribery, or other high crimes and mis- 
demeanors committed in office, and be a^jud^ed to suffer such politi- 
cal penalties as are provided in the Constitution. And the ques- 
tion for determination at this time is whether one who while in office 
has become liable to these penalties can be proceeded against after 
he has voluntarily terminated his official existence, and when it iH no 
longer in the power of this court to impose the full measure of the po- 
litical punisluuent which may be incident to the judgment against 
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him. In other words, is tho power to order the removal of the offend- 
er from office essential to the Jurisdiction of this court, and does tho 
want of such power take away from it the authority to hear and de- 
termine the accusation and to impose such political punishment as 
may remain, namely, to divest him of his poUtical capacity? If this 
is true, then it must follow, if a party accused should cease to he a 
civil officer at any time hefore final judgment is rendered against 
him and that fact should be made known to wm court by proper sug- 
gestion, that the proceeding would abate, and therefore the accus^ 
might go through the entire trial in the hope of defeating the cause 
upon its merits, and, failing in that, could at imy time he saw proper 
to do so withdraw himself from the Jurisdiction of this court by a 
voluntary surrender of his office. In the case under consideration, 
that voluntary surrender of official station t«ok place on the same 
day and within a few hours hefore the House of Representatives 
took cognizance of this case; but if the Senate has no power to try 
after the Judgment of removal could no longer be operative on ac- 
count of the voluntary act of the accused in vacating the office, it 
could make no difference when that vacation occurr^, provided it 
antedated the finding and Judgment of the court on the merits. 

But, as I have alreiEidy stated, the limitations in the Constitution 
relied on are not limitations upon the Jurisdiction of the cotirt to hear 
and determine matters of impeachment, but are limitations only upon 
the judgment of the court. These can extend no further than the 
limitations prescribe; and, while it might be true that the court might 
be disinclined to go on with the cause when it was informed that no 
part of a Judgment it had power to render could be operative for any 
cause, yet I apprehend that so long as there was a party against whom 
the suit might be prosecuted such party could not arrest the power 
of the court to hear and determine the cause by the interposition of 
any such plea. Nor could it be claimed that, because the whole Judg- 
ment which it might be in the power of the court to enter against the 
party could not in all its parts be effectual, therefore the part which 
could operate must also fail because it is only a part of what might 
have been imposed but for the act of the accused. 

Such a coDstmction as this, with such results as it would lead to, 
ought not to be adopted unless, from the provisions of the Constitu- 
tion, no other could be given to them and at the same time carry into 
effect the intent of its framers. But there is another consideration 
that is stronffly opposed to the construction that is claimed by the 
counsel for the accused, and that is the fact that Judgments in im- 
peachment are excepted out of the pardoning power conferred by the 
Constitution upon the President. In England it was a mooted ques- 
tion whether a pardon under the ^eat seal wafiTpleadable to on im- 
peachment by tne Commons in Parliament. It was conceded that the 
lung might pardon after conviction, but it was claimed that he could 
. not arrest the proceedings pending the trial by Parliament. This 
question, so far as England was concerned, was put at rest by ex- 
press provisions in the act of settlement adopted and passed in the 
reign of William of Orange, and was one of the results of the great 
revolution, by which it was expressly provided that no such pardon 
was pleadable. The iVamers of our Constitution undoubtedly had 
this feature of the British constitution in view when they withheld 
from the Chief Executive all power over the proceedings and Judg- 
ments of this court in matters of impeachment, and thus rendered it 
certain that official offenders liable to the penalties provided for 
official crime, so far as those i>enalties were political, could not es- 
cape the consequences of their official misconduct, the chief of which 
is to divest the offender of his political capacity for all time. But if 
this political incapacity can be avoided by simple resignation, then 
the safeguards provided against such a result are wholly inefficient. 

Entertaining these views, I must of necessity hold that the plea of 
the accused to the Jurisdiction of this court is not sufficient m law, 
and that the trial may proceed against him on its merits, notwith- 
standing the facts set up in his plea. It also follows &om the views 
that I have already expressed tnat the motives which may have in- 
duced him to resign his office are wholly immaterisd. 



OpInioM of nir. Thnrmaa, 

Delivered May 15, 1876. 



Mr. THURMAN. Mr. President, the Constitution provides (article 
1, section 2, paragraph 5) that the House of Representatives "shall 
have the sole power of impeachment :" and (same article, section 3, 
paragraph 6) that "the Senate shall have tho sole power to try all 
impeachments." Tho terms "impeachment," " bill of attainder," "ea; 
post facto law," "reprieves," "pardons," "cases in law and equity," 
" cases of admiralty and maritime Jurisdiction," " crimes," " piracy," 
"felony," and "Jury " are all found in the Constitution; but there is 
no definition of either of them in that instrument. Nor was any defi- 
nition necessary, for each of these terms had, when the Constitution 
was framed and adopted, a definite legal signification; and this 
known sigDificalion must begiven to it unless the context requires it 
to be limited or modified. We are thus brought to the inquiries : 

First. What was tho legal signification of the technical term 
"impeachment" when the Constitution was adopted t 

Seicond. Is that legal signification limited or modified by anything 
found ill the Constitution T 



To answer the first question we must have recourse to the sources 
of the common and parliamentary law, in English Jurisprudence and 
history. For no impeachment trials in America, nor any constitu- 
tional provisions of the States, or charters of the colonies had estab- 
lished, before the adoption of the Constitution, a meaning of the term 
"impeachment" peculiar to America, or in any wise different from 
the signification given to the term in the Jurisprudence of the mother 
countiy. Indeed no case of a trial upon impeachment, in America, 
prior to the adoption of our Constitution, has been pointed out. 

Turning then to English Jurisprudence we find that an impeach- 
ment is an accusation against an individual preferred by the House 
of Commons and tried by the House of Lords ; that it was in exist- 
ence as early as the year 1376, and has been frequently resorted to, 
especially in the seventeentlr and eighteenth centuries, for the pun- 
ishment of great offenders ; that " all the king's subjects are impeach- 
able," whether in or out of office, but that the procedure has with 
very few, if any, exceptions been confined to cases of official malfeas- 
ance or misfeasance, or of abuse of franchises or privileges granted 
by the Crown. 

In Wooddeson's fortieth lecture, entitled " Of Parliamentary Im- 
peachments," delivered a few years before the formation of our Con- 
stitution, and with which, it is probable, the most of the fram«ur8 of 
the Constitution were familiar, it is said : 

It is certain that magiBtratea and oflBcors int mated with the administration of 
public afi^ra may abase tlieir delegated powers to tlie extcnsivo dctHment of (he 
community, and at tho same time in a manner not pioporly co^niir^ble licf o* c tho 
ordinary txibunala. The influence of such delinquents, and the natun^ of such 
offenses may not unsuitably encage tho antbority of the highest court and the wis- 
dom of tho sagest assembly. The Commons, therefore, as the grand inquest of tb« 
nation, become suitors for penal justice, and thoy cannot consistently citbov Mritb 
their own dignity, or with safety to the accused, suo elsewhere but to those wbi 
share with them in the legislature. On thit pdiey i$ founded tho origin vj imipeaxh' 
mentB, 

And again: 

All the king's subjects are impeachable in Parliament * * * Such kindt qf 
mitdeed hotoeoer as peculiarly injure the commontoealth by the aJbuee of high officee qf 
tnut are the meet proper, and have been the most unuU grounds for this kind of 
prosecution. Thus, if a lord chancellor be guilty of bribery or of acting grossly 
contrary to the duty of his office, if the Judges mislead their sovereignly uncon- 
stitutional opinions, if any other ma^strate attempt to subvert tho fundamental 
laws, or introduce arbitrary power, these have been deemed cases adapted to par* 
hamentary inquiry and decision. So when a lord chancellor has been thought to 
have put the seal to an ignominious treaty, a lord admiral to neglect the safeguard 
of the sea. an embassador to betray his trust, a privy counsellor to propound or sup- 
port pernicious and dishonorable measures, or a confidential advisor of his sove- 
reign to obtain exorbitant grants or incompatible employmenta, those imputati<Mia 



have properly occasioned impeachments; bbcause it is apparent how little the ordi- 
naiy tribunals are calculated to take cognisance of such offenses, or to investigate 
and reform the general policy of the state. 



Such was the state of the English law when our Constitution waa 
adopted, bnpeachment was resorted to, not for the punishment of 
ordinary crmes cognizable by the ordinary crimintJ courts, but to 
punish ofiGicial misconduct or abuses of public trust. It is true that 
some acts of official misconduct and some abuses of public tnist were 

Eunishable in the ordinary courts ; but this fact did not deprive Par- 
ament of the jurisdiction to punish them, in its discretion, by the 
process of impeachment. 

It follows that, if the usual legal signification of the term " im- 
peachment " that obtained when the Constitution was adopted is to 
be followed, Qeneral Belknap is subject to the jurisdiction of the 
Senate upon the articles preferred against him. He is charged with 
grave misconduct and corruption while in office, and he cannot escape 
the jurisdiction of the House to impeach and the Senate to try by a 
resignation of his office, if the common-law definition of impeach- 
ment is to prevail. That the expiration of the official term of the 
offender, wnether bj resignation or otherwise, does not put an end 
to this jurisdiction is shown by several cases, and notably by tiiose of 
Hastings and Melville. 

We are next to inquire whether the Constitution limits or modifies 
the impeachment known to the common law. In some important 
particulars it does alter and modify it. 

First. In England the chief executive magistrate is not impeacha- 
ble. Under our Constitution he is. 

Second. In England all the Queen's sublects Ore impeachable. In 
the United St>ates, Blount's case seems to hold that impeachment is 
confined to treason, bribery, or other high crimes and misdemeanors 
of civil officers, (the President and Vice-E*resident included,) leaving 
military and naval officers to be dealt with by martial law. 

Third. Peers are not under oath as Judges when sitting as a court 
of impeachment. Senators are. 

Fourth. In the House of Lords a mt^ority convicts. In the Senate 
a " concurrence of two-thirtls of the members present" is necessary to 
a conviction. (Constitution, article 1, section S^paragraph G.) 

Fifth. The punishment to be inflicted by the House of Lords may 
extend to fine, imprisonment, corporal chastisement, loss of limb or 
even of life, according to the law of tho land ; for it must be eeoui^ 
dum turn ultra legem, (Selden's Judicature, 168, 171; Jefferson's 
Manual, 287.) But under our Constitution — 

Judgment in oases of impeachment shall not extend further than to removal 
from offico^nd disqualification to hold and oqioy any ofiSce of honor, trust, or protit 
under the United States ; but the party convicted shall nevertheless bo liable and 
subject to indictment, trial, Judgment, and punishment, according to law. (Con- 
stitution, article 1, section 3, paragraph 7.) 

Sixth. The king's pardon cannot be pleaded in bar of an impeach- 
ment ; but <tfler conviction and judgment he may pardon. The presi- 
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dential power to pardon does not extend to cases of Impeachment at 
all ; and consequently his pardon, however effectnal to prevent pun- 
ishment in the ordinary courts, cannot be pleaded in bar of an im- 
peachment or relieve the convicted offender from the sentence pro- 
nounced by the Senate. 

In all these particulars, except the second, the changes made by 
the Constitution are apparent, and that suggested by the second par- 
ticular seems to be established by Blount's case. 

But it has been earnestly contended that it makes another and 
sweeping change, namely, that it confines impeachment to cases 
where the accnmd is in the office which he has abused at the time of 
his impeachment, conviction, and sentence; and that, consequently, 
if at any time before sentence he resign, the Jurisdiction of the Sen- 
ate is at an end and no Judgment can be pronounced against him. 

A proposition that makes the Jurisdiction of the ^nate depend 
upon the will of the accused, that would practically annihilate the 
power of impeachment in all cases of guilt clearly provable, and 
leave it to exist in those cases onty that furnish no reason for its ex- 
ercise, namely, cases in which guilt, if it exist, cannot be proved, or 
cases in which there is no guilt at all, is not to be admitted unless 
the terms of the Constitution are so explicit that it cannot reasonably 
be denied. 

The constitutional provisions cited in support of the proposition 
are the'fol lowing : 

Judgment in oases of impeaohment shall not extend farther than to removal 
from office, and disqnalification to ho^d and eqjoy any office of honor, trust, or 
profit midcr the United States : bnt the party oonvictea shall nevertheless be liable 
ami sal^ject to indictment, trial Judgment and ponishment, according to law. 
(Article 1, section 3, paragraph 7.) 

The Prerident, Vice-Presiaent and all dvil officers of the United States, shall be 
removed from office on impeachment for, hnd conviction of, treason, bribery, or 
other high crimes and misdemeanors. (Article 9, section 4,) 

It is aigued that this latter section is a designation of the persons 
-who are subject to impeachment, and that they are all persons in of- 
fice; and that consequently no Jurisdiction in impeachment can exist 
against a person not in office. And it is further argued in support of 
this view that both the cited provisions contemplate a Judgment of 
rewiovalfrom office in every case of conviction, and thereiore negative 
the idea of a Judgment against a person not in office. And it is fur- 
ther said that the object of impeachment is to ^t rid of a corrupt or 
dangerous officer, and that when his term of office expires, whether 
by resignation or otherwise, that object is accomplished and there is 
no reason left for his impeachment. 

And it is further contended that the clauses granting the power of 
impeachment ought to be strictly construed, because they are, as it is 
said, in derogation of the provisions of the fifth and sixth articles of 
amendment to the Constitution relating to criminal proceedings. 
These are, in brief, the grounds upon which the proposition in question 
is advocated, and which, it is claimed, fully sustain it. It is not pre- 
tended that any provision of the Constitution explicitly denies the 
jtomer to impeach after the close of the offender's official term, but 
such a denial is sought to be established by argument and inference. 

The question then arises, is the inference thus drawn a necessary 
one! for if it is not, it cannot with reason be contended that it ought 
to prevail, in view of the consequences already stated that would re- 
sult from it. The grant of power to the House to impeach and to 
the Senate to try au impeachments is clear, and cannot be frittered 
away or essentially limited by subsequent provisions supposed to be 
repugnant unless the repugnancy is manifest. (Faw vs, Marsteller, 
2Cranch, 10.) 

I do not contend that the well-known doctrine relating to repeals 
by implication on account of repugnancy obtains in construing the 
several provisions of the Constitution ; but I do contend that all its 
provisions must, if possible, be interpreted so as to be in harmony 
with each other, and that, where it contains a grant of power in clear 
and unambiguous terms, other provisions are, if possible, to be con- 
strued so as to be consistent witn such grant. And hence, if any pro- 
vision is capable of two interpretations, one of which is consistent 
and the other inconsistent with such clear grant of power, the former 
is to be preferred. And here let me observe that this rule in nowise 
militates against the doctrine that, the Government being one of 
delegated powers, the Constitution ought to be strictly construed. 
I agree that it ought to be strictly construed ; but a strict construc- 
tion is one thing and a construction that annihilates or jM*actically 
destroys one of its plain provisions is quite another thing. The former 
preserves the instrument in its integrity according to the intent of 
those who framed and those who adopted it, but the latter disregards 
that intent and performs an office of destruction and not of interpre- 
tation. 

Bearing these principles in mind, let us turn to the provisions re- 
lied on by the deronse and see whether they are necessarily repugnant 
to the previous general grant of power to prefer and try impeachments 
or whether they may be interpreted in harmony with that grant. 

The first of these provisions is that already quoted, to wit : 

Judgment in cases of impeaohment shall not extend farther than to removal from 
office, and disqualification to hold and ei^ioy any office of honor, trust, or profit un- 
der the United States : but the party convicted shall nevertheless be Uable and sub- 
ject to indictment, trial. Judgment, and punishment according to law. 

The most ob\ious as well as the literal interi>retation of this pro- 
vision confines it to the subject of Judgment. Its obvious in^nt 
was to deprive the Senate of the large discretionary power exercised 



by the House of Lords in the infliction of punishment, and to leave 
to the ordinary courts of Justice the power to inflict those punish- 
ments which imect the property, liberty, or life of the accused. In 
this it is a great improvement upon the impeachment of the common 
law by removing from the procedure the possibility of those abuses 
by which it had too often been tarnished and disgraced. There is not 
a word in the provision that necessarily touches any Jurisdiction of 
the Senate^ except its Jurisdiction to punish. There is not a word 
in it that hterally,or by reasonable intendment, makes removal from 
office a necessary part of the sentence. If the accused be in office, the 
Judgment may oe removal without disqualification, or both removal 
and disqualification. If he be out of office, there can be no elective 
sentence of removal, but there may be a Judgment of disqualification. 
The remaining clause to be considered is section 4 of article 2: 
The President, Vice-President and all civil officers of the United States, shall be 
removed from office on impeachment fbr, and conviction c^ treason, bribery, or 
other high crimes and misdemeanors. 

At first view it might seem that this section, like the provision Just 
remarked upon, relates wholly to the Judgment to be pronounced, 
and that its sole purpose is to make removal from office a necessaiy 
part of the sentence. But it seems to have been considered in Blount^ 
case that its scope is not thus restricted and that other objects were 
also intended and are accomplished by it. The Senate in that case, 
whether correctly or not it is unnecessary now to decide, seems to 
have considered the section as an enumerauon of the causes for which 
an impeachment will lie, and of the persons who commit the impeach- 
able offense. 

By this interpretation impeachment is confined to the treason, brib- 
ery, or other high crimes and misdemeanors of persons in civil office. 
But there is not a word in the section that expressly or by neces- 
sary intendment prescribes the time when impeachment may be in- 
stituted. Full effect is given to it when we say that the crime must 
be committed while the person is in office, and that, if he remain in 
office at the time of his conviction, he must be removed. But, whether 
in or out of office at the time of impeaohment, he is liable to a sen- 
tence of disqualification to hold office which he cannot escape by the 
expiration of his official term. The language, " The President. Vice- 
President, and all civil officers of the United States," does not import 
that the persons holding these offices are to be impeached as offi!cers. 
It is the person who is impeached, and all the section requires is that 
he shall have held the office when he committed the crime. The mo- 
ment he commits it he becomes liable to impeachment, and the Con- 
stitution interposes no bar in the nature of a statute of limitations, 
either by the expiration of his term of office or otherwise, to prevent 
his punishment. His official character may be gone, but the criminal 
remains, and his disqualification may be as proper after as before he 
held official position. 

This view might be illustrated by a reference to many criminal 
statutes, desi^^ for the punishment of official misconduct, under 
which the crime must of course be committed by a person in office, 
but the indictment and punishment may be after the close of his 
official term. Some of these statutes were read in the argument of 
this cause and others will no doubt be referred to by Senators. I 
will merely cite one : Bevised Statutes United States, sections 5501, 
5502, 5503, 5504. 

The interpretation I have given to the Constitution gives full ef- 
fect to every clause in it and makes every provision harmonize with 
every other provision. The interpretation contended for by the de- 
fense makes the clauses discordant and repugnant, and reduces the 
great and solemn remedy of impeachment, designed for the protec- 
tion of the Government and people against official crime and corrup- 
tion, to a miserable absurdi^. It introduces an anomaly unknown 
to civilized man, the doctrine that it belonss to the crimint^ and not 
to the (Government whose laws he has offended and whose trust he has 
abused to say whether he shall be punished for his crimes. 

It is vain to say that removal from office is the sole object of 
impeachment, when the Constitution itself authorizes a sentence of 
disqualification that may be as properly pronounced against the 
man who has left office as against him who clini^ to it. It is vain 
to say that impeachment is contrary to the spirit of the Constitu- 
tion, since it is provided for in the Constitution itself. It is vain 
to say that it is liable to abuse, for that argument, if admitted, would 
take from government all its powers, since there is no one of them 
that is not thus liable. It is vain to say that it may be employed 
to harass and tyrannize over private men who have ceased to hold 
office, for the mode of procedure itself negatives the probability^ nay, 
almost the possibility, of its being thus prostituted, to say nothing of 
the influence of public opinion that would inevitably condemn duch 
an attempt. 

A distinguished English Jurist has described it as ^'a safeguard of 
public liberty well worthy of a free country and of so noble an 
institution as a free Parliament (May's Parliamentary Practice, 
chapter 23.) 

Hallam says: 

Middlesex was nnanimoosly oonviotod by the Peers. His impeachment was of 
the highest moment to the Commons, as it regtored forever that saliUary constitt^ 
tioiuU riaht xrhich the single precedent of Lord Bacon micbt have boon iasnflicient 
to establish against the ministers of the Crown. (1 Constitntional HihCory, 3751) 

And again : 

The Commons had now been engaged for more than twenty years in a stmc^lo 
to restore and to fortify their own and their fellow-snl^eots' liberties. They hadol>. 
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tained in this period bat ono legislative measure of iniportiuice, the late declara- 
tory act against monopolies. Bat tiioy had rescued from disuse their ancient right 
of impeachment. (Idem., 373.) 

Oar fathers, like their English ancestors, regarded impeachment as 
a " safeguard of pabiic liberty," and therefore provided for it in the 
Constitntion, and so general has been this opinion and so proper has 
impeachment been considered for the repression of official corruption, 
that nearly every State constitution ever framed in the United States 
has also provided for it. 

It follows from what I have said that in my opinion the articles of 
impeachment are sufficient in law, and do not need any support from 
the matters alleged in the subsequent pleadings of theHouse of Rep- 
resentatives ; and that the plea to the jurisdiction of the defendant is 
insufficient, and ought to be overruled, and an order of reapattdeat 
ouster be entered. 



OpiMi*M •f nir* Wallace, 

Delivered May 15, 1876. 

Mr. WALLACE. The first question presented by the order of the 
Senate is : Is General Belknap amenable to trial by impeachment for 
act« done as Secretary of War, notwithstanding his resignation of 
said office f 

The proper solution of this question depends upon what is the true 
meaning of those provisions ox the Constitution of the United States 
which vest the power of impeachment and regulate its exercise. 

They are as follows : 

First, the House of Representatives " shall have the sole power of 
impeachment.'' The last clause of section 2, article 1. 

The Senate shall haye the sole power to try all impeachments. When sitting for 
that purpose they shall be on oath or affirmation. When the President of the United 
States is tried the Chief Justice shall preside ; and no person shall be convicted 
-without the concurrence of two-thirds of the members present 

Judgment in cases of impeachment shall not extend further than to remoTal from 
office, and disqualification to hold and eivJoy any office of honor, trust, or profit un- 
der the Unitea States : but the party convicted shall nevertheless be liable and sub- 
ject to indictment, trial,Jndgmentfuid punishment, according to law. 

Last two clauses of section 3, article 1. 

The President shall have power to grant reprieves and pardons for offenses 
against the United States, except in cases of impeachment. 

First clause of section 2, article 2. 

The President Vice-President and all civil officers of ihQ United States, shall be 
removed from office on impeachment for, and conviction of, treason, bribery, or other 
high crimes and misdemeanors. 

Section 4, article 2. 

The trial of all crimes, except in oases of impeachment, shall bo by jury. 

Last clause of section 2, article 3. 

The Constitution is a frame of government, it is not a penal stat- 
ute. It is not to be construed strictly, but it is to be so interpreted 
that the great objects contemplated in the enumerated powers given 
to the government it creates, may be attained. Each of the depart- 
ments created, all of the powers specifically granted, are rounded, 
complete, and authoritative. No halting opinions, no half-way grant 
of power, no nerveless, weak, and impotent authority were vested by 
it in any case in which it expressly granted control to any of its de- 
partments. Whatever was necessary to the perfect use of the power 
specifically given is necessarily implied therefrom. These results nat- 
urally flow from the fact that the people created a government, inde- 
pendent and self-existing, and enumerated its powers, and it just as 
logically follows that in the vast field in which they gave it no power, 
the States and the people are the depositaries thereof. When it de- 
clares that ^Hhe executive power shall be vested in a President of the 
United States," it is implied that all things necessary to the complete 
exercise of that power was thereby granted to that office, subject only 
to the limitations of the Constitution itself. When it declares that " the 
judicial ^ower of the United States shall be vested in one Supreme Court," 
&c., it implied that all things necessary to the full exercise of that 
power was thereby granted to that tribunal, qualified only by the lim- 
itations of the instrument itself. As great powers of the Government 
created, they were complete within the domain of authority granted. 
So, too, when the Constitution declares that " the House of Represent- 
atives shall have the sole power of impeachment^* and that "the Senate 
shall have the power to try all impeachments," it implied all of the 
powers essential to the complete exercise of the authority granted, 
subject only to the limitations imposed upon that authority by the in- 
strument itself. As the words " executive power" or " judicialpower " 
have defined and distinct meaning under our system of laws and prec- 
edents, so the power of impeachment thereby given had a defined and 
distinct meaning. 

Webster defines the word " to impeach " thus : " To cite before a 
tribunal for judgment of official misconduct." This meaning is clearly 
the proper one as applied to the proceeding either in Parliament or 
here. For centuries in England it was used as a means of judging and 
punishing official crime, and in very rare instances was it used upon 
private persons. It has never been used in this country or understood 
to apply to the trial or punishment of citizens for personal crime as 
distinguished from official misconduct. It was the power of " citing 



before a tribunal for judgment of official misconduct" which came 
to us with our system of jurisprudence from England, and this is what 
our Constitution plainly implies when it gave " the power of im- 
peachment." If we trace this power through the early history of the 
colonies, this becomes apparent. Penn's frame of government in 1682, 
in the reign of Charles II, gave to us of Pennsylvania open courts, 
presentment by a grand juiy, and a fair trial by a jury of twelve men, 
as near as may be peers or equals, while at the same time it gave the 
General Assembly power " to impeach criminals fit to be tnere im- 
peached," and it vested the council with power to give "judgment 
upon criminals impeached," and required a two-thirds vote for their 
conviction. These are the very elements of the provisions of the 
Federal Constitution in regard to impeachment. Its first use in 
Pennsylvania was in 1706, when the house impeached James Logan, 
secretary of the province, for his conduct inpubUo affairs and toward 
the house and its members. 

The characteristics and proper use of this power as it existed and 
became a part of the Federal Constitution are plainly shown by the 
language of the first constitution of the Commonwealth of Pennsyl- 
vania. It was adopted by the convention that met in July, 1776, of 
which Dr. Franklin was the president. The whole scope and purpose 
of the " power of impeachment" were crystallized in that instrument 
when it gave to the house the power " to impeach State criminals " 
only, and to the president and his council the right to " sit as Judges 
to hear and determine on impeachments," while it denied them the 
power of pardon in such cases. These, coupled with the distinct dec- 
laration that *' every officer of StatCy whether judicial or executive, shall he 
liable to he impeached hy the General Assembly either when in offi4» or after 
his resignation or remjoval for maladministration,** clearly define what the 
freemen of at least one State thought this power was when the Fed- 
eral convention met. Under the constitutions of the States as they 
stood when the Federal convention met in 1787, the process had a de- 
fined and distinct meaning. In all of them in which the subject was 
named, nine in number, the house was made a grand inquest to im- 
peach, and the senate or council or the senate and the judges made a 
tribunal to try. The offenses over which this jurisdiction was vested 
were official misconduct, maladministration, corruption in office, or 
offenses against the constitution, or some or all of them, and the power 
of pardon after conviction was denied to the executive. All of them 
were plainly embodied in the Federal Constitution. The provision 
limiting the judgment was copied from the words of the constitutions 
of New York, New Hampshire, and Massachusetts, and that of New 
York provided for the removal of the official when impeached and for 
filling the vacancy until he was acquitted or his successor was elected. 
In Virginia and Delaware the punishment was disability, removal, or 
other penalty, while in Pennsylvania and South Carolina no punish- 
ment was named, thus demonstrating that there were then other pun- 
ishments contemplated than mere removal. 

Assuming, then, that the " power of impeachment " as it then ex- 
isted was the power *• to cite before a tribunal for judgment of official 
misconduct," or, as we of Pennsylvania wrote it, " to cite State <arim- 
inals while in office or after before a tribunal for maladministration," 
it now becomes necessary to inquire whether this authority, full, com- 
plete, and rounded as it then existed, given by the Federal Constitu- 
tion to the House to cite and to the Senate to judge, has been limited, 
restricted^ or shorn of any of its proportions by the words of the Con- 
stitution itself. 

It is manifest that the last clause of section 3 of article 1 limited 
the power to punish and placed a barrier in the way of the infliction 
of any other punishment by the Senate than one purely political : 
*' Judgment shall not extend further than to removal from office and 
disqualification" to hold office. It is equally manifest that these 
wonls, even in their most technical sense, do not limit or restrict either 
the power to impeach or to try. As well might it be said that the 
ordinary limitation of the extent of punishment prescribed by a penal 
statute limited the power of a grand jury to present or of the proper 
court to try an offense over which at common law it had jurisdiction. 
But it is argued that because this limitation as to the extent of the 
judgment contains both removal and disqualification, that as the Sen- 
ate cannot impose both penalties upon one who is not in office, the 
necessary inference is that we can only try officials during their term. 
If it had been intended to limit the power to impeach to so narrow a 
field or if the exercise of the then existing view of this subject was 
to be restricted in the Federal Constitution, it is strange that such a 
limitation should be left to inference from language u^ in defining 
the power of punishment and should not be expressly declared or 
plainly implied from the terms used in vesting the power to impeach 
or to try. If the judgment of the Senate must be both and cannot be 
one or the other, and if these clauses of the Constitution are to be 
strictly construed, we are placed in the dilemma of finding no one 
upon whom this judgment of disqualification can operate ; for " the 
President, Vice-President and all civil officers, shall he removed from 
office" are the words of section 4 of article 2, and this is the only pen- 
alty named therein. 

By this latter section a specific punishment is imposed. There surely 
cannot be two punishments for the same ofibnse m the same instru- 
ment ; and hence it logically follows that disqualification cannot l>e 
imposed upon any of the officials named. It would be just as reason- 
able to argue that, because section 4, article 2, declares that the Pres- 
ident shall be removed and omits to say that he shall be disqualified, 
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therefore he caonot be disqualified, as it is to argne that because sec- 
tion 3, article 1, names two punishments, we must impose both or 
neither. These provisions of the Constitution need no such absurd 
construction. Tne latter clause was a limitation of the extent of 
ponishment ; the former applied the principle that no man shall be 
punished until he is proved to be guilty, and was inserted to preserve 
in his hands the power there vested by the people until a competent 
tribunal had passed upon his guilt or innocence, as well as to declare 
liis unfitness and compel his removal when convicted. These clauses 
are descriptive when applied to anything else than their plain pur- 
pose, and Doth of them leave the ** power of impeachment " precisely 
as it stood when ingrafted on the Constitution. 

The fourth section of article 2 is a limitation upon the power of im- 
pMdachment so far as to prohibit the removal from office before convic- 
tion, but it does not pretend to restrict the authority given to the 
House and Senate in any other manner. It describes those who shall 
be punished when convicted, in general terms. " The President. Vice- 
President and all civil officers, shall be removed,^' are its words, but 
the command to remove the President when convicted does not, and 
even by a forced construction cannot, prohibit the impeachment, and, 
upon conviction, the diaqualifloationf of one who had bem President, for 
official crime, if the power to do so be given in other words of the in- 
strument. The words here used are not apt, no necessary implication 
arises from the whole sentence, nor does a general view of all these 
]Mt>visions require or permit us to limit the express grant of the power 
of impeachment by tnis section. 

We thus i-each the conclusion that thet(H>rd9of the Constitution 
taken in their plain and ordinary meaning contain no restriction of 
or limitation upon the ''power of impeachment'' as it existed at the 
formation of the Constitution and entered into the government 
thereby created as a positive and valuable authority. 

We now proceed to consider the eifect that the construction con- 
tended for by the defendant would have upon the power granted and 
the i^ovemment created. 

It IB apparent from what has been already said, as well as fh>m the 
description of the leading crimes^ ** treason and bribery,'' and of the 
officials to be punished as the highest in the state, ** the President 
and Vice-President," that the objects to be attained by the use of the 
power granted were the preservation of the integrity and puiity of 
the Government from the temptations that surround those in prower 
and the perpetual banishment from power of those who had betrayed 
or dishonored it. Official fidelity and official honesty were the ends 
■ought. Forfeiture of official power and denial of the right to enjoy 
the marks of confidence of their fellows were the penalties which 
were meted to those crimes that in former times or m despotic gov- 
ernments were avenged by the knout, the bowstring, or the dripping 
ax of the headsman. But the defendant argues that if the corrupt 
official or the traitorous embassador do but resign his place before ne 
is impeached, these penalties are useless and the power of disqualifi- 
cation is gone. Such an argument absolutely destroys the power of 
punishment with disqualification, for the guilty official will always 
resign to escax>e the consequences of his crime, and when he has re- 
signed he is neyond the arm of the law. So absurd and fatuitous a 
result demonstrates the fallacy of the argument. 

It is ur^ed that unless this construction be placed upon the Con- 
stitution, impeachments may follow during his whole life anyone 
who has nela office and that the passions of political factions will 
use this weapon to avenge themselves upon their adversaries. It is 
always safe to trust the people. They will not approve or authorize 
an unjust or improper use of this power, and the keen sense of par- 
ties as to their approval or disapproval will be a sufficient restraint 
upon those who have power in their attempt to punish for venial 
offenses those who have lost it. If an officer haa been corrupt his 
crime should follow him. If he has prostituted his high place for 
gain or betrayed his coun^, no statute of limitations can be or 
ought to be interposed for his protection. A ricid rule of official ac- 
countability is imperatively demanded in the public service. Proofs of 
this fact are now abundant, and our highest duty to the state de- 
mands the enforcement of every mode of compelling official fidelity. 
He who owes the Government a debt has no presumption of payment 
in his favor. The statuteof limitations does not run against the state. 
So he who owes the Government and the people faithful and honest 
performance of the duties his trust clothes him with, should have no 
Bt4itute or construction for hisprotec tion. He takes the office with its 
grave responsibilities, and only with his life can those responsibili- 
ties be snaken off. The close of his official term does not, and it 
oug^ht not to shield the political criminal. The Constitution has no 
limitations for the immunity of any such offenders, but it demands 
of all its officials purity, honesty, and fidelity, and it is plain enough 
and strong enough to enforce its demands at all times and upon every 
class of those who emoy its high places. 

The construction claimed by the defendant's counsel, if tested by 
the action of those who made the Constitution and administered the 
Government up to 1867, would also have the effect of utterly ignor- 
ing the denial to the Piesident of the power of pardon in cases of im- 
peachment. The first clause of section 2, article 2, expressly denies 
to the President this right, and yet for nearly eighty years the exer- 
cise of the power of removal was the exercise of the pardoning pow- 
er, and that, too, the most odious and dangerous form of that power— 
• previous pardon. Until the passage of the tenure-of-office act, the 
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construction contended for permitted the President, without the con- 
sent of the Senate, to remove his traitorous or corrupt officials, and 
thus to put them beyond the Jurisdiction of the Senate, condone their 
offenses, and negative one of the plainest provisions of the Constitu- 
tion. It would necessarily follow such a construction that the power 
of impeachment would be subject to the whim or caprice of both 
the President and the accused. The former could remove, and thus 
pardon ; the latter could resign, and escape disqualification. Surely 
such was not the belief of such men as Jared Ingersoll, James 
Wilson^ or Dr. Franklin, who came to the Federal convention with 
the full knowledge that the constitution of their own State expressly 
negatived any such construction, and distinctly declared that an offi- 
cial could be impeached after the expiration of his term, and that one 
impeached could not be pardoned by the Executive. 

From the precedents and history of the power itself, from the nec- 
essary implication that follows the words which vest the power, from 
the absence of any limitation in the words of the Constitution upon 
the power to cite and to judge, and from the absurd and dangerous 
results that flow from any other construction, I reach the conclusion 
that General Belknap is amenable to trial b^ impeachment for acts 
done as Secretary of War, notwithstanding his resignation of said 
office, and therefore vote to require him to answer over. 

The view which I take of the question considered leaves the re- 
maining ones immaterial. 



Optat«a •f Mr* ]n[«rt«a, 



Delivered May 15, 1876. 

Mr. MORTON. The constitutional provisions in regard to impeach- 
ment can be better understood by grouping them in their natural 
order. They are now separated into different articles and sections; 
but that does not affect the sense. 

First— 

The President, Yioe-Preaident and all civil officers of the TTnited States, shall be 
removed from office on impeachment for, and conviction of, treason, bribery, or other 
high crimes and misdemeanors. 

Second — 

The House of Bepresentattves shall have the sole power of impeachment. 

Third— 

The Senate shall have the sole i>ower to try all impeachments. When sitting for 
that purpose, they shall be on oath or affirmation When tho Presi^lcnt of tha 
United States is tried, the Chief Justice shall preside : and no person shall be con- 
Ticted without the concurrence of two-thirds of the members present 

Fourth- 
Judgment in cases of impeachment shall not extend further than to removal 
from officeuand disoualiflcaUon to hold and ei\Joy any office of honor, tmst^ or profit 
under the tlnited States : but the party convicted shall nevertheless be liable and 
subject to indictment, trial, Judgment and punishment, according to law. 

The first provision declares that the President, Vice-President, and 
all civil officers of the United States shall be removed *rom office on 
impeachment for and conviction of treason, &c. This provision car- 
ries with it the power of impeachment for the purpose of removal 
from office. 

The declaration that the President and other civil officers of the 
United States shall be removed from office upon impeachment and 
conviction for treason, &c., by necessary implication carries with it 
the power of impeachment for that purpose. In itself it gives to 
Congress the power to initiate, try, and execute an impeachment to 
remove the officers named. The sole purpose for which impeach- 
ment is authorized by this provision is to remove persons from office, 
and it cannot be extended by inference to persons not in office. It 
does not say that persons may be impeached and removed from office, 
but that certain officers shall be removed by impeachment and con- 
viction for treason, &c. It mentions impeachment only as the means 
for removal from office. It does not speak of impeachment with re- 
moval from office as an incident, but only as the means by which 
removal is to be accomplished. It will not be contended that this 
provision gives the power for impeachment for any purpose but to 
remove from office, and, if there be any power to impeach a person 
not in office, it must be sought elsewhere. 

The next provision declares — 

The House of Representatives shall have the sole power of impeachment. 

This provides simply that the House shall inaugurate and prosecute 
impeachments. It defines the office of the House in connection with 
an impeachment as distinguished from the Senate, but does not as- 
sume to determine the causes for which, or the persons against whom, 
an impeachment may be prosecuted. 

Impeachment is a proceeding in which both Houses participate, and 
this uesignates the part to be performed by the House. 

To the argument that this clause not onl^ designates the part which 
the House is to take in the proceeding by impeachment, but gives to 
the House general jurisdiction over persons and the subject-matter, 
it may be answered that the Senate determined just the other way in ' 
the Blount case. In that case it was held that the jurisdiction of the 
House and Senate in impeachment was absolutely limited by the 
fourth section of the third article to the President, Vice-President, and 
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civil officers of the United States, so that patting the two claases to- 
gether they would read thud: 

The House of Representatives sball have the sole power of impeachment of the 
President, Vice-President, and civil officers of the United States, who, upon con- 
viction, shall be removed from office. 

Thisfonrth section of the second article, which hashecn recognized 
as a limitation of the officers who may be impeached, speaks of them 
only as existing officers, and refers to impeachments simply as the 
method by which they may be removed. 

The third provision, which I have quoted, declares that the Senate 
shall have the sole power to try all impeachments. When sitting for 
that purpose they shall be on oath or affirmation. When the Presi- 
dent of the United States is tried the Chief Justice of the United 
States shall pi'eside, and no person shall be convicted without the 
concurrence of two-thirds of the members present. 

This dclines the powers and the duties of the Senate in connection 
with impeachments. As the House has the sole power to prosecute im- 
peachments, this declares the Senate shall have the sole power to try. 
The use of the word "sole" in each provision shows that the powers 
and duties of each House are exclusive of the other, and that this 
provision simply desi^ates the i)art which the Senate shall perform 
in the proceedings of impeachments and regulates its action in such 
performance. 

The Senate has the power to try all impeachments which the House 
has the power to present. 

Neither the provision in regard to the House or the Senate assumes 
to define the persons or the purpose for which the one may present 
and the other may try. The provisions that the Chief Justice shall 
preside and that the concurrence of two-thirds is necessary to con- 
vict simply reg[ulate the procedure, and have nothing to do with the 
question of jurisdiction. 

Against what persons and for what causes may the House present 
articles of impeachment? I answer against officers of the United 
States to remove them from office as specified in the first section 
quoted. If the jurisdiction of the House extends beyond the persons 
and the purpose specified in the preceding section, it must be derived 
from a source outside of the Constitution, which would be the com- 
mon law of England, and this would give to the House all the juris- 
diction possessed by the House of Commons. If this view be adopted, 
the preceding section g^ives to the House of Representatives but a 
small part of the jurisdiction it possesses, and renders that section 
wholly unnecessary, for the House would have, anyhow, like the 
House of Commons, power to remove from office by impeachment ; 
and in this connection it may be observed that the House of Com- 
mons has in all cases of conviction on impeachment of persons in office 
made removal a part of its judgment. 

The express authority given to Congress to prosecute and try im- 
peachmeutB in certain cases is in efi'ect the denial of power in all 
other cases. This seems to be the universal rule applied in the con- 
struction of the Constitution. Congress only has those powers which 
are expressly conferred or which are necessary to carry out those ex- 
pressly conferred, and does not upon t4iis subject or upon any other 
inherit powers not granted which belong to tlie Parliament of En- 
gland. The common law of England has been adopted to a certain 
extent by statutes both in the nation and in all the States but one or 
two. The jurisdiction of all the courts, whether of the nation or of 
the States, is determined altogether by constitutions and statutes. 
It is well established both in the nation and the States that the courts 
have no common-law criminal jurisdiction, and that there are no 
common-law crimes. Crimes are created alone by special enactment 
of national and State legislatures. In the use of terms and the con- 
struction of statutes, common -law definitions and rules are resorted 
to as guides only. The rules of evidence and methods of proceeding 
are "borrowed in large part from the common law ; but it may be 
stated as a principle to which there is no exception, in both 1 he nation 
and the States, that crimes are created and exist only by statute, and 
that the jurisdiction of courts is established and defined only by con- 
stitutions or stAtut«s. The idea that the Congress of the United 
States has jurisdiction in cases of impeaohment which is not specially 
conferred by the Constitution, or that it is not necessary to the ex- 
ecution of some power or duty enjoined upon Congress by the Con- 
stitution, is at variance with every principle of construction that has 
been applied to it. 

The fourth provision says "judgment in cases of impeachment 
shall not extend further than to removal from office and disqualifica- 
tion to hold and enjoy any office of honor, trust, or profit under the 
United States; but the party convicted shall nevertheless be liable 
and subject to indictment, trial, judgment, and punishment accord- 
ing to law." 

This defines and limits the judgment that may be rendered. It 
declares that — 

Judgment shall not extend further than to removal from office, and disanaUflca- 
tlon to hold and civJoy any office of honor, trusty or profit under the United States. 

Taken in connection with the first provision I have quoted, it 
makes removal from office an indispensable part of the judgment in 
all cases of conviction, while disqualification to hold and eigoy any 
office of honor, trust, or profit is an incident which may or may not 
be added by the Senate in it« discretion. If a jwrson not in office 
were impeached md convicted and the Senate should be of the opin- 



ion that the offenses were not such as to make disqualification apart 
of the judgment, then there could bene jndgmentat all, for the judg- 
ment of removal when the person was out of the office when the pro- 
ceeding was commenced would be an absurdity too glaring to be con- 
sidered. The argument made by the managers that the Senate may 
have jurisdiction to try and convict in a case where no judgment can 
be rendered may be considered a reduciio ad ctbsurdum iu constitu- 
tional law. 

The last clause of the provision I have just quoted is conclusive 
upon this question. It declares : 

The party convicted shall nevertheless be liable and suliject to indictment, trial, 
judgment and punishment, according to law. 

If there had been room to doubt before, there is none after thif 
provision. It strips the proceeding by impeachment of all purpose 
for punishment and leaves it simply as the means of removal from 
office. It provides that in all oases of impeachment the party con* 
victed shall be liable and subject to indictment, trial, judgment, and 
punishment according to law. Though the Senate may remove from 
office and disqualify the party convicted from holding any office under 
the United States during the term of his natural life, yet such cmi- 
viction and judgment cannot be pleaded iu bar of ponishment in the 
courts. The right of the courts to punish in all cases is reserved, and 
we cannot conceive that any power of punishment is left iu Congress 
unless it was the intention of the Constitution that a man might be 
puuished twice for the same offense. Such a supposition is not to be 
entertained for a moment. 

The principle that a man cannot be punished twice for the same 
offense runs through our Constitution and through the constitutions 
and laws of all the States. It was a right secured to the English peo- 
ple in their early history, and has not for hundreds of years been vio- 
lated by the parliaments or the courts. Under the English constitu- 
sion the Parliament is omnipotent and may absorb the whole crimi- 
nal jurisdiction of the kingdom. It may assume to punish any man 
for any offense, whether committed in or out of office. Parliament 
assumes not only the power to remove from office, but to punish for 
the crime committed. This punishment was often by death, by for- 
feitures of goods, by attainting the blood, and by banishment from 
the realm. It extended to persons out of office as well as to those in 
office. It became a source of the greatest crimes in English history, 
and it was wisely determined by our fathers in the establishment of 
Government to dig it up by the ix>ots as an instrument of revenge or 
punieimient. But while impeaohment under the English constitu- 
tion was a prolific source of the greatest crimes, be it said to the 
honor of the English nation that it was never made to violate the 
principle '^ tJiat a man shall not be punished twice for the same of- 
fense." If a person were punished by Parliament, he was not after- 
ward punished by the courts for the same crime. If punished by the 
courts, he was not afterward punished by Parliament. When,there- 
fore the Constitution of the United States provided that the court 
should have the power to punish crimes committed in office in all 
cases, and that the judgment. of impeachment could not iu any case 
be pleaded in bar, it was a declaration which cannot be misunder- 
stood, that an impeachment is never to be used for punishmeut, and 
that its sole purpose is to remove bad men from office. 

The right oeing reserved to the courts to punish by indictment in 
all cases, if the Senate now, as a matter of punishment, may inflict 
upon William W. Belknap the disqualification for holding office 
during the whole or any portion of his life it would clearly subject 
him to punishment twice for the same offense, because the courts, by 
the express provision of the Constitution, may go on and punish him 
again the next day. The fact that different tribunals may inflictdif»r« 
ent punishments for the same offense does not at all affect the princi- 
ple, for it is still double punishment. Suppose, for example, that 
one statute in New York should punish the crime of forgery by im- 
prisonment, another statute should be passed giving to another tri- 
bunal the power to punish the same offense by fine ; still the punish- 
mentSj although different, would be for the same offense, clearly in 
violation of constitutional right. 

My conclusion from the foregoing considerations is that the sole 
purpose of impeachment under our Constitution is the removal of 
offenders from office, and that, as William W. Belknap was not in 
office when this proceeding was instituted by the House, the Senate 
has no jurisdiction whatever over his offenses, and that punishment 
under tne Constitution is left entirely to the courts. 



Opiat«B •r Mr. FreliaipliByaea, 

Delivered May 15, 1876. 



Mr. FRELINGHUYSEN. Mr. President, I will first call attention 
to a consideration which has been much pressed upon the Senate, but 
which is not involved in the question before us, uamely : Whether an 
officer can resign after he is impeached and thus oust jurisdiction. 

I will, secondly, consider the trae question we are to decide, name- 
ly : Have we jurisdiction in this case ? 

I. The Senat'O is not called upon to decide whether the resignation 
of a civil officer after articles of impeaohment have been presented 
against him ousts the jurisdiction of the Senate and deprives it of 
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the power to try the impeachment. That case is not before ns. Will- 
iam W. Belknap had resigned the office of Secretary of War, and his 
reeignation had been duly accepted before the House of Representa- 
tives impeached him. The suggestion that, inasmuch as the resigna- 
tion and the impeachment were made on the same day, the law will 
not take notice of the fact that the resignation was in point of time 
prior to the impeachment, because the law ignores fractions of days, 
IB nnsound. The law does observe fractions of days, whenever any 
right depends upon its doing so. The law never causes or suffers a 
citizen to suffer anything b;^ a fiction. Abundant authority and ex- 
amples to sustain tnis position could be adduced were it necessary. 

But if the question was whether Belknap could have avoided the 
jurisdiction of the Senate by resigning his office after he had been im- 
peached by the House, much might w said against such a claim. As 
that question is not before the Senate, I will give no opinion on it. 
Were it here, it might be argued thus : 

It is essential to every investigation that there be some ppint of 
time to which the tribunal shall direct its inquiiies as to the truth of 
the facta alleged. That point of time in civil actions is the service 
of the original process ; in criminal proceediugs it is the finding of 
the indictment ; and in proceedings for the judgment of impeachment, 
it is the time of the imi)eachment by the House. If the action be to 
eject from lands, the abandoning or vacating the possession of the 
land after the process is served cannot be pleaded with effect in bar 
of the suit ; but the suit proceeds to a judgment of eviction and for 
mesne profits and costs as if possession had been retained. If the 
action is for a nuisance, the judgment is that the nuisance be abateil, 
even although the nuisance was removed immediately after the suit 
was commenced. If the judgment be for damages for neglecting 
some duty, such as the execution of an instrument, performance after 
the suit has been commenced cannot be pleaded with effect as a bar 
to the action. If the proceeding be by indictment, say against an ac- 
cessory, the State cannot sustain its charge by proving that defend- 
ant, after indictment found, aided the principal to escape. That fact, 
at most, could only be proven as persuasive evidence of the substan- 
tive fact averred in the indictment. In no legal proceeding will any 
act of the defendant after the suitis commenced, even though it should 
be the performance of the very thing sought by the suit, be a bar to 
the action, unless it be acceptea by the party who of right is enforcing 
the duty. 

If the House of Kepresentatives had the right to impeach when they 
presented their articlesand thus commenced proceedings, the act of the 
respondent or of the President could not be pleaded as a bar to the pro- 
ceeding. Neither can it be said, if the House had the right to impet^^h 
at the time they pi-esented the articles, that it is absurd or incongruous 
that the judgment of removal from office, which under the Constitu- 
tion must be pronounced on conviction, should be entered against 
one who, since the articles were so presented, has resigned the office. 
The right of the House to that judgment existed, if at all, when the 
proceedings were properly commenced, and all action of the respond- 
ent subsequent thereto is, in the eye of the law, in this, as in all like 
cases, ignored. The House stands before the Senate with all the 
rights that other suitors have before other courts. Every affirmative 
judgment in civil or criminal proceedings is a mere judicial declara- 
tion of the existence of the right of the actor in the suit to be sus- 
tained and assured in the claim made when the legal proceediugs 
were commenced. Where, I ask, would be the incongruity of a judg- 
ment of the Senate were it customary to make up a judgment-roll 
which should in substance read thus: 

'* William W. Belknap having on the 2d of March, 1876, been im- 
peached by the House of Bepresentatives for high crimes, and the Sen- 
ate having, on the demand of the House, proceeded to try the truth 
of the several articles of impeachment so presented, the Senate do, on 
this day of , 1876, adjudge that the said articles are sus- 
tained, and do pronounce as their judgment that the said William W. 
Belknap be I'emoved from office, and that he be perpetually disquali- 
fied from holding any office of honor, trust, or profit under the United 
States." 

There would bene incongruity between the judgment and the record, 
even though it appear that between the time the proceeding by the 
House were commenced and the rendition of the jnagmont William W. 
Belknap had resigned his office. He, by the hypothesis, was an officer 
when imi>eached by the House. The evidence had extended to that 
point of time and not beyond it. Was he, then, guilty had been the 
question throughout, and the judgment of the Senate in sustaining 
the claim of the House speaks as of the day the proceedings were 
commenced. Such a judgment would be no more incongruous than 
that of a court which, having ascertained that a defendant was in pos- 
session of lands when the ejectment was commenced, and that the 
right of possession was then in the plaintiff, pronounced a judgment 
that the plaintiff recover, notwithstanding the defendant may have 
pleaded that he ha<l abandoned the possession. Such a judgment would 
be no more incongruous than a judgment of six cents and costs against 
a defendant who, navinj^ at the time suit was commenced made default 
in the execution of an instrument it was his duty to have executed, 
should make it appear that he did execute it the day after x)rocess was 
served. 

It mi^ht, in fact, be claimed that the argument in favor of the 
Tight of the House to retain jurisdiction, notwithstanding a resig- 
mition after the impeachment proceedingH were commenced, was 



much stronger than in the cases supposed. The right of the House 
is to retain jurisdiction to satisfy their double demand, to wit, that 
the officer be removed, and that he also be disqualified. It would 
be a strange ruling which should hold that when jurisdiction had 
vested by the proceedings being commenced while the official was in 
office, it was divested by his complying with only half of the demand 
of the actor in the proceedings, to wit, "removal from office," while 
the demand for "disqualification " is entirely unsatisfied and forever 
defeated, because the Constitntiononly authorizes a judgment of dis- 
qualification as an incident to, and as coupled with, a judgment of 
removal. 

If the jurisdiction of the court depended on the parties, plaintiff 
and defendant, being residents of different States, the fact that 
the defendant the day after suit was commenced became a resident 
of the same State in which the plaintiff resided would not affect 
the jurisdiction. When the jurisdiction of a Federal court depends 
on the fact that one of several defendants resides in a different State 
from that in which the plaintiff resides, the death of that defendant 
does not oust the court of jurisdiction. When jurisdiction has at- 
tached, it continues to the end. Jurisdiction attaches, if at all, under 
and by reason of the circumstances that exist when the proceedings 
are commenced, and no subsequent act but such as extinguishes the 
claim or abates the suit can divest that jurisdiction And a judg- 
ment which is in harmony with the facts and conditions which exist 
at the time the proceedings are commenced cannot be called incon- 
gruous. Justice Story, who, as we shall see, holds that an officer can- 
not be impeached except while he is in office, gives no effect on the 
question of jurisdiction to his resignation after he is impeached. He 
says : " If, then, there must be a judgment of removal from office, it 
would seem to follow that the Constitution contemplated that the 
party was stiU in office at the time of the impeachment, (2 Story on the 
Constitution, $ 801.) And by military law, while one who, by reason 
of his term of enlistment having expired, is entitled to his discharge 
from the service is not afterward subject to a court-martial, yet if 
proceedings are commenced against him before he is so entitled to 
uis discharge they continue after his term of enlistment expires. 
(De Hart-s Military Law, page 35.) I do not mean to say, however, 
that resignation of office or its termination by lapse of time while 
proceedings are pending may not, either upon a plea of puis darrdn 
continuance or a mere suggestion on the record, be specially recited 
in the judgment so as to correspond with the facts of the case. This 
would not interfere with the jurisdiction of the court to pronounce 
the constitutional judgment of removal and disqualification. Nor do 
I mean to say that the judgment would relate to the time of impeach- 
ment to such an extent as to render void the official acts of the officer 
whUe proceedings for impcAchmont were pending. The actual re- 
moval from office is only effected by conviction and judgment. 

But, as before said, on the question whether one who is impeached 
by the House while in office can divest the jurisdiction of the Senate 
by reeignation it is not necessary to give an opinion, because that is 
not beiore us. It is clear that much is to be said when that case arises. 
Enough has been said to show that it is very different from the Ques- 
tion whether the House can impeach and whether the Senate have 
jurisdiction over one who at the time of the impeachment had ceased 
to be a civil officer. 

And in determining the true question before us we need not be in- 
fluenced by the equivocal and undignified position the two branches 
of the legislative department of the Government would find them* 
selves in if, after the presentation of articles, after a protracted 
trial, and after doliberato consultation, and when the Senate was 
just about to pronounce its judgment, the accused could thwart the 
whole proceedings by a summary resi^ation. This consideration, 
presented to our sense of judicial propriety so frequently and with so 
much address by the managers, does not belong to this case. When 
the question of the effect of a resignation made after impeachment 
arises it will be decided. 

We have now to do with the effect of a resignation, not after, but 
before an impeachment by the House. 

II. Has the Senate sitting as a court of impeachment jurisdiction 
to trv a citizen whom the House of Bepresentatives claim to have im- 
peached, such impeachment by the House being made when he had 
ceased to be a civil officer. 

The procedure by impeachment was imported into our Constitution 
from the common parliamentary law of England, but it was placed 
there clipped and pruned of very many of its baneful incidents. Im- 
peachment, associated with bills of attainder and of pains and pen- 
alties and ex pout facto laws, was made in Great Britain an instrument 
of x>olitical persecution and partisan ag;grandizement. It was through 
those agencies that the grossest injustice was perpetrated in the name 
of law ; that men of political power were destroyed ; that families of 
influence were blotted out, and that their estates were confiscated to 
become a reward to those who persecuted those who owned them. 

Bills of attainder, which term includes bills of pains and penalties 
(1 Story on the Constitution, $ 1IM4 ; Cummingst?«. State of Missouri, 
4 Wallace 323) were sometimes directed against whole classes of i>eo- 
ple without naming the individuals. They were sentences pronoun ce<l 
by the legislative instead of the judicial branch of the government. 
They were often pronounced without evidence, on the surmise or on 
the clamor, as the old books term it, of the Commons. The investiga- 
tion, if any, was in the absence of tho accused, without his having 
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couDsel, and without any recoffnitiou of the rales of evidence. The 
ponishment, which was often the deprivation of estate, of inheritable 
blood, and of life, was determined by no pre-existing law. 

3x post facto laws imposed panishmeuts for acts which were inno- 
cent at the time thev were performed,or neatly changed and increased 
the punishments after the act punished was done. 

/mpeao^m«nto extended to other than officers of the government 
and to acts that no law had declared criminal. And without counsel, 
witnesses, or Jury, a mere nugority of the Lords often pronounced 
the judgment of banishment and often of death against the accused. 

Justice Miller, in speaking of the manner in which the framers of 
the Constitution regarded bills of attainder and of pains and penal- 
ties and ex poet facto Jaws, says : 

It is no caiue of wonder tiiat men who had juRt passed successftilly thronj^^h a des- 
perate straggle in behalf of civil liberty shoold feel a detestation for legislation 
of which these are the prominent featnres. (Ex parte Garland, 4 Wallaoe, page 
388.) * 

And Justice Story, in speaking of the men who framed the Consti- 
tution and modified the English procedure by impeachment, says : 

History had sufficiently admonished them that the power of impeachment had 
been thns mischievously and inordinately applied in other ages ; and it was not 
safe to disregard those lessons which it had left for oar instruction written not 
nnfreqiieutly in blood. He then refers to cases where the final overthrow and cap- 
ital rzecution of the aociised was the result of political resentment. (Story on 
the Constitution, § 784.) 

England had no written constitution, and Parliament was omnipo- 
tent ; and each political party as it rose to power made use of tnis 
machinery of attainder, pains and iienalties, ex post facto laws, and 
impeachments to oppress and weaken the rival party. The fathers 
of our Republic, familiar with the history of England, to escape these 
atrocities perpetrated in the name of law, determined that this nation 
should have a written constitution. They determined that the national 
Legislature should not be omnipotent, but that it should only possess 
delegated powers, reserving expressly to the States and to the people 
all other powers. So careful were they on this point that they even 
provided that the enumeration in the Constitution of the rights which 
belonged to the people should not be construed to deny or disparage 
such rights as were not enumerated in the Constitution. 

As to these legalized agencies of tyranny, the framers of the Con- 
stitution provided, by article 1, section 9, that Congress should not, 
and by section 10, that the States should not, pass any bills of at- 
tainder, and this includes bills of pains and penalties. And as those 
provisions did not reach the Judiciaiy, they provided, by article 3, 
section 3, that no attainder of treason should work a forfeiture except 
during the life of the person attainted. As to ex post facto laws, they 
prohibited their passage both to Congress and to the States. 

And what did they provide as to the procedure by impeachment f They 
omitted to abolish or prohibit it, simply because that instrumentality 
was indispensable to a well-organized government. A President might 
be convicted of manslaughter, but that would not divest him of the 
presidential office. The l^eretary of the Treasury might be sentenced 
for the crime of bribery, but he might still remain Secretary of the 
Treasury. The sentence of a judicial tribunal would not necessarily 
deprive any civil officer of his office. It was not desirable that the 
political power of removing from office should be given to the judiciary. 
Therefore, just as the House and the Senate were by the Constitution 
possessed with the right by a two-thirds vote to expel any member, 
so any civil officer, under greater restrictions than those incident to 
the expulsion of members of Congress, might, on impeachment, by a 
two-thirds vote of the Senate, be i^moved Scorn office. It is clear that 
but for this necessity the procedure by impeachment would never have 
been found in the Constitution. 

The framers of the Constitution, however, in placing even the 
limited powers of impeachment in the Constitution were careful to 
divest it of its historic powers for oppression and tyranny. Let us be 
careful not to destroy the guards our fathers placed around this 
power. 

They first provided that the House of Representatives should have 
the sole power of impeachment. It is provided that the House alone 
shall have the sole power to impeach, because there are cases where the 
Commons and the Lords Joined in the impeachment and then the 
Lords tried the articles. (Selden's Judicature of Parliament, page 38. ) 
So gross an outrage on justice as that of making the accuser and the 
judge identical it was determined to forbid bv the provision that the 
House should have the sole power to impeach. And it is strange in- 
deed that these words, inserted for so plain and salutary a purpose, 
should have been, as they have been . wrested from their purpose and are 
claimed to have the efieot of importing into the Constitution the whole 
common parliamentary law of Great Britain relative to impeachment, 
and that by force of this provision persons not civil officers aresubject to 
impeachment by the House, and that the Senate are to try those whom 
the House may impeach, and thao this impeachment extends to mili- 
tary as well as civi' officers, and to the citizen as well as to the officer. 

If any one considers these words so pregnant with meaning his 
opinion will p-obably be reversed as wo proceed very briefly to con- 
sider the provisions of the Constitution. 

They also provided that the Senate should have the sole power 
to try impeachments. This provision was inserted for a like reason 
as the former. Bills of attainder and pains and penalties, which were 
legislative conviction, were the work of both Houses of Parliament. 



And there are cases where the house had even assumed to convict on 
impeachment And it was intended that it should be clearly under- 
stood that the Senate alone, in a judicial and not legisIaUve capacity, 
was to try the charges which the House alone could make. 

In England every description of person of both sexes was subject 
to impeachment. As the object in retain ing the procedure in the Con- 
stitution was the removal from office, the Constitution restricted im- 
peachment in its exercise to the President, the Vice-President, and 
all civil officers " of the United States." I say restricted the power to 
those named, because, as the powers of the Constitution are delegated 
and limited, they can extend no further than is expressed. Unless the 
provision of the Constitution which declares that '* the House of Repre- 
sentati ves shall have the sole power of impeachment " imports into the 
Constitution the entire power of impeachment as it existed under the 
common parliamentary law of England, it is certainly true that the 
fourth section of the second article, providing that the President, Vice- 
President, and all civil officers of the United States shall be removed 
from office on impeachment for and conviction of treason, bribery, or 
other hiffh crimes and misdemeanors, has the same significance as if 
it stated that no one, excepting the President, Vice-President, and 
all other civil officers of the United States, shall be liable to impeach- 
ment. A person who has duly resigned his civil office before any ju- 
risdiction in impeachment has attached is no more a civil officer than 
he was before he entered upon the office. 

The purpose of the framers of the Constitution was specifically to 
define who should be subject to impeachment, so as, in view of the 
scope of impeachment in England, to exclude those they intended 
should not be so subject. Had they intended to subject to impeach- 
ment not only those in office but the larger number of those who 
ever have been, they would have said so. At all eventa it is true, ac- 
cording to the established rule of construing a penal provision, that 
it must be so said before we can by any authority hold that an un- 
mentioned class are subject criminally. Persons not in civil office are 
not civil officers, and so do not come within the descriptio persona of 
the Constitution. 

In harmony with the provision that only persons in office at the 
time they are impeached are liable to impeachment is the manda- 
tory provision of the Constitution that the President and Vice-Presi- 
dent and all civil officers «ftan, on impeachment and conviction of the 
crimes named, be remoredfrom office. 

Nothing can be more incon^nous than that a person who is in no 
office at the time the House impeaches, which is the time to which 
the Judgment must relate, and when the Jurisdiction attaches, should 
be subject to a Judgment that he be removed from office. 

In still further harmony with the provision that only those in office 
can be impeached is the provision that Judgment in cases of impeach- 
ment shall not extend further than removal from office and disquali- 
fication to hold or e^joy any office of honor, trust, or profit under the 
United States. This provision is introduced in view of the past his- 
tory of impeachment, where forfeiture, banishment, and death were 
not unfrequently imposed. The provisions of the Constitution rela- 
tive to the Judgment that may be rendered, taken together, amount 
to this: The judgment shall be removal from office or removal from 
office and disqualification. 

The judgment of disqualification cannot be severed from that of 
removal any more than a Judge can pronounce as a sentence a less 
penalty than the minimum prescribed. So both the Judgment for re- 
moval and the Judgment of disqualification require that the person 
proceeded against be in office when the impeachment is made by the 
House, to which point of time the judgment relates. 

I do not see how the Constitution could more plainly have stated 
that it intended to circumscribe the ancient procedure by impeach- 
ment and intended that under our system it should be restricted to 
those in office when impeached than by saying in effect, first, that it 
should be restricted to the President, Vice-fiesident, and all civil 
officers, (for that is what it does say, inasmuch as those words are 
found in a constitution of delegated powers.) and by secondly saying 
that the judgment in impeachment shall be removal from office or 
removal from office amd disqualification. 

Again, if impeachment is applicable to those not in office, it must 
be so applicable as a means of imposing punishment for offenses com- 
initte<l while in office. 

But this cannot be so, because the exclusive province of impeachment, 
as found in our Constitution , is the protection of civil office from vicious 
men. The Judgment must be removal , and, as an incident thereto, may 
be disqualification. The object of impeachment is in no legal sense 
punishment. Removal from office and disqualification inflict mor- 
tification and suffering ; but this is in no true sense punishment ; it is 
rather an incident to than the object of the Judgment. The pains 
thus inflicted are always less severe the more ahandoned and vicious 
is the subject of it, and this is the reverse of the rule upon which 
punishment is imposed. 

The greatest abuse of this procedure in England arose from mak- 
ing punishment the end of impeachment ; and hence it is that the 
Constitution contains the prohibition against any further Judgment 
than removal and disqualification, and, to show that punishment is 
not the object of the Constitution in that connection, it immediately 
adds: 

But the party convicted shall nevertheless be liable and anl^ect to Indietaieiil 
trial, judgment and punishment^ according to law. 
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To claim that the object of impeaohment U pnnishmeijt is to claim 
that the Constitntiou is incoDsistent with itself. 

If disqualification is a puDishment, it is an infamous punishment ; 
and, if so, the offense for which it is imposed is infamous; for the 
character of the punishment is always held to classify the crime. But 
the Constitution provides (article 5) that no person shall be held to 
answer for an infamous crime unless on a presentation or indictment 
of a grand jury. Here is no such indictment, and yet there is. in fact, 
no inconsistency in the Constitution, because this procedure is not to 
punish crime; it is to protect the civil offices of the nation. It makes 
other provision for the punishment of crime, so as not to be misun- 
derstood. 

Again, it is contrary to natural Justice and to the expressed spirit, if 
not letter, of the Constitution, and contrary to the common law, that 
one should be twice punished for the same offense, because the law in 
each case demands full expiation ; but here it is claimed that one is 
to he punished by the Senate, and then, bv the express provision of 
the Constitution, is to be fully punished in the courts. We impose 
no punishments ; we simply protect the offices of the Republic m>m 
bad men. 

Again, the Constitution proTides that in aU criminal prosecutions 
the accused shall have a tnal by jury, and shall have such trial in 
the district where the crime was committed. If the proceeding by 
impeachment is for punishment, it' is for the punishment of a crime, 
and hence comes within the provision of the Constitution which ex- 
tends to ''all criminal prosecutions,'' and the accused would be en- 
titled to a jury, which is denied him. 

There are two criminals before us convicted on impeachments : one 
is convicted of a treason that has shaken the pillars of the Republic 
and decimated the land by death ; the other is a poor postmaster, 
who under temptation has appropriated a few stamps ; and we are to 
impose the punishment, and we sentence each to removal from office 
and disqualification. The claim that our judgment is in any legal 
sense punishment seems to me an absurdity. 

But if the object of the procedure by impeachment is not punish- 
ment, yrhat is it that gives us jurisdiction over one out of office f It 
is not to remove from office, for that is an impossibility. It is not to 
pronounce a judgment of disqualification, for that the Constitution 
tells us only extends to one who is a civil officer, and also tells us that 
the judgment of disqualification must be coupled with a judgment of 
removal. We have no more authority to pronounce a separate judg- 
ment of disqualification than would a judge have to impose a penalty 
of only |50 for larceny when the statute said the penalty should be 
twenty days' iraprisonmciit and |50 fine. 

No express provision can be found in the Constitution extending 
impeachment by the House to those who are 910^ but have been, civil offi- 
i^TBy unless, as before stated, the provision that the House shall have the 
8ole power of impeachment imports the whole English system with 
aU its atrocities into our Government. Not only so, but the express 
provisions of a Constitution conferring limited powers negative such 
a claim. 

If impeachment can be extended to those who have been in office 
it must be by implication, by inference, and because incident to some 
power that is conferred and because of its marked propriety. 

Can any one believe that the framers of the Constitution, with 
the history of impeachment and its associate legal instrumentalities 
before their minds, while they were providing against its being used 
as an instrument of tyranny bv carefully restricting the penalty, 
when they knew it had oeeu used as a means of political oppression — 
can any believe that it was their intention, or, more properly, that it 
is the true intent of the Constitution, when it does not so declare, 
that impeachments may be resorted to by the successful political party 
to disable the partv defeated from rallying for another contest ; that 
it was intended to place in the Constitution an instrumentality by means 
of which a popular leader, who perhaps alone could rally the party out 
of power, could be destroyed ; that it is the intent of the Constitution 
that when the archives have passed into the custody of political oppo- 
nents, papers misplaced, lost, or intentionally suppressed, that then one 
who had been honored by the people, had laid down his office without 
any charf^e against him, that thenne should be called upon, away from 
his district, without jury, no matter what the lapse of time, to an- 
swer a charge the penalty of wluch is perpetual infamy ? Mv regard 
for the interests of this nation's future, as well as my sense of justice, 
were I at liberty, in the absence of any such provision, to have any 
judgment on the subject, would revolt at any such conclusion. 

But it may be said that if an officer cannot be impeached after he 
is out of office the guilty officer will defeat the provision of the Con- 
stitution by resigning when he finds he is about to be impeached ; 
that he may then be elected again ; and so a vicious officer hold place. 

I answer that if he resigns, removal, the main object of impeach- 
ment, is effected. 

He is not likely to be elected again ; the interests of the nation are 
safe with the people and with thatpublic sentiment which thoy create. 
But, besides, a remedy for this objection can readily be provided by 
statute by adding the penalty of disqualification to hold office on any 
one who shall be convicted of crime while in or which relates to any 
civil office. We have now such a penalty on our statutes as to some 
crimes. 

The provisions of the Constitution on this subject are very few and 
plain, and may be thus stated: 



The Constitution provides — 

First. Who may impeach, namely, the House only. 

Second. Who may try, namely, the Senate only. 

Third. For what impeachment may be presented, namely, for trea* 
son, bribery, or other high crimes and misdemeanors. 

Fourth. What shall be the judgment, namely, removal from office 
or removal from office and disqualification. 

Fifth. Who may be impeached, namely, the President, Vice-Presi- 
dent, and all civil officers of the United States. 

In the light of these express provisions it is strange that any one 
should clnun that the provision that '^ the House of Kepresentatives 
shall have the sole power of impeachment" has the effect of import- 
ing the entire English system of impeachment, and that consequently 
one need not be in office to be subject to the proceeding. 
* We have been referred to a few authorities on this subiect. Rawle, 
in his work on the Constitution, saiys, ^' It is obvious tnat impeach- 
ment extends only to those in office or to those who have been ;" and 
this is claimed to be an authority in favor of the right to impeach 
one who has ceased to be an officer. I do not so understand it. Mr. 
Rawle directly negatives the idea that the impeachment procedure of 
Great Britain has any place in our Constitution, by saying it is restricted 
to those who are or who have boon in office. Again, he is stating a 
limitation, and says in the alternate that it is obvious that the power 
of impeachment extends " only to those in office or to those who have 
been." That few will question. 

The Blount case has been referred to. It is this : It appears that 
Blount was a Senator and had been expelled. His counsel pleaded : 
1. That senatorship was not an office. 2. That he was no longer a 
Senator. It was decided that the Senate had not jurisdiction. Will 
any one claim that, if the common parliameatary law of England had 
been introduced into our Constitution by its provision that 'Hhe 
House of Representatives shall have the sole iM>wer of impeachment," 
the Senate would not have had jurisdiction over Mr. Blount's case f 
It would unquestionably have had jurisdiction. 

Barnard's case has been referred to. He was in a civil office when 
impeached ; the judgment of removal was the very judgment that was 
needed ; and the fact that his offense was committed during a prior 
term separated from its then existing term only by an imaginary 
point of time does not affect the question. There is no provision of 
the Constitution that I know of that would prevent a civil officer 
from being impeached while in office for a crime committed before 
ho became such officer. 

Kent, in his Commentaries, ( volume 1, pages 2S8 and !289,) treats im- 

^achment simply as a procedure for the removal of civil officers who 

lave been guilty of crime. 

The convention that formed the present constitution of New Jer- 
sey had submitted to it by its committee provisions relative to im- 
peachment identical with those of the Constitution of the United 
States. On motion of Chief Justice Homblower, that convention com- 
posed of distinguished jurists extended the liability of civil officers 
for two years after the expiration of their term, thereby showing that 
in their opinion the liability to impeachment under the FederalCon- 
stitution was only while in office. 

Nearly ninety years have passed since the adoption of our Consti- 
tution, and it does not appear that the procedure by impeachment 
has in any State of the Union or under the Federal (Government been 
invoked against any one who was not in office. 

Proceedings in impeachment in the States and under the General 
Government have been commenced and have uniformly been discon- 
tinued on the resignation of the accused. 

Justice Story, in his Commentaries on the Constitution, gives the 
most thorough dissertation on the subject of impeachment that is 
anywhere to be found. There is scarcely an autnority that he does 
not refer to or a view that he does not consider. The question we 
have before us not having been a4judicated, he expresses himself 
with his usual deference : but no one can read the eight hundred and 
first section of the secona volume of his Commentaries and doubt that 
the great jurist was clearly of opinion that one could not be im- 
peached except while in office. He says : 

As it is declared in one clanae of the Constitntion that "Judgment in oases of im- 
peachment shall not extend farther than to removal from office and disqoaUfloation 
to bold and ei^qy any office of honor, tmst or profit nnderthe United States," and in 
another clanse that '* the President. Vioe-Preaident and all dvil officers of the United 
States, shall be removed from office on impeachment for, and oonvlotion of, treason, 
bribery, or other high crimes and misdemouiors," it woiild seem to follow tfaat the 
S^te were bound on the conviction in all oases to enter a Judgment of removal 
from office, though it has a discretion as to inflicting the punishment of disqualifi- 
cation. If, thai, there must be a Judpnont of removal from office, it would seem to 
follow that the Constitution contemplated that the party was still in office at the 
time of the impeachment If ho was nots his offense was still liable to be tried and 
punished in the ordinary courts of Justice. 

And it might be argued with some force that it would be a vain exercise of 
^authority to try a delinquent for an impeachable offense when the roost important 
object for whicn the remedy was given was no loneer necessary or attainable. And 
aluiough a Judgment of disqualification might still be pronounced, the language of 
the Constitution may create some doubt whether it can be pronounced without 
being coupled with a removal from office. There is also much force in the remark 
that an impeachment is a proceeding purely of a political nature. It is not so much 
designed to punish an offender as to secure the state against gross official misdo^ 
meanors. It touches neither his person nor his property, but simply divests hlmr 
of his political capacity. 

My opinion is that the Senate has no jurisdiction to try William 
W. Belknap. 
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Opiai«a •f Mr. Sheraiaa, 

Delivered May 15, 1876. 

Mr. SHERMAN. The qnestion of jarisdiction presented in this 
canse depends upon the following clauses of the Constitution : 

First— 

The Honse of Rejireiicntatlvcs • ♦ ♦ shall have the sole power of impeach- 
ment. (Article 1, section 3, paragraph 2.) 

Second — 

The Senate shall hare the solo power to try all impeachments. (Article 1, section 
3, paragraph 0.) 

Third— 

The President./V'ice-President and all civil officers of the United States, shall be 
removed from office on impeachment for, and conviction of, treason, bribery, or 
other high crimes and misdemeanors. (Article 3, section 4.) 

Other claufesof the Constitntion limit the degree of punishment to 
removed ftx>m and disqualification to hold and enjoy office under the 
United States, forbid pardons for impeachment, and reserve to the 
courts the power to try the party convicted by indictment, according 
to law. 

The first two clauses confer, in as full and complete a manner as 
human language provides, upon the House the power of impeach- 
ment and upon the Senate the power to try impeachments. 

These are the only clauses in the Constitution that confer jurisdic- 
tion in cases of impeachment. They are in the ordinary form in 
which powers are conferred upon the different departments of the 
Government, whether Icffislative, executive, or judicial. 

Thus the Constitution declares that " the Congress shall have power 
to lay and collect taxes, duties, imposts, and excises." This is the 
general grant of power upon which our whole system of taxation 
rests. It is limited by other clauses of the Constitution as " that no 
tax or dutv shall be laid on articles exported from any State," and 
that ** all bills for raising revenue shall originate in the House of 
Representatives ; " still we rest upon the general power already quoted 
for the great system of taxation which supports our Grovemment and 
the public credit. 

In the ahsence of other clauses no one could question the power of 
the House to impeach or the power of the Senate to try, and the only 
limitation upon these powers would be drawn from the legal mean- 
ing of the word " impeachment." The framers of the Constitntion 
spoke in the legal language of the English law-books, well known to 
tnem. The words used in the Constitution carry all the legal inci- 
dents and meaning that these words convey according to the estab- 
lished law of the colonies and the mother country, §om which we 
derive our institutions ; and in construinc them we must give them 
full foroe and effect, except so far as they are qualified by other 
dauses. 

It is, therefore, necessary, before considering qualifying clauses, to 
ascertain the precise meaning of the word *' impeachment," when 
that mode of accusation and trial could be resorted to under the 
English law, upon whom it could operate, and then limit or enlarge 
the meaning of the word by other nrovisions of the Constitution. 

Without entering into a detailea statement of the English law of 
impeachment, I assume that the argument and cases cited clearly es- 
tablish the following propositions : 

First. That no one can ue impeached except for official misconduct 
or misconduct of an officer. " The jurisdiction is to be exercised 
over offenses which are committed by public men in violation of their 
public trust and duties." (Story on the Constitution.) 

The cases do not sustain the broad assertion by May in Parliament, 
that " all persons may be impeached for any crimes whatever," for 
the power was only exercised by Parliament to punish offenses by 
persons in official trust. It is designed as a method of national in- 
quest into the conduct of public men. 

Second. That the king alone is excepted from impeachment. The 
king cannot bo impeached, though others who advise or aid him can 
be. Onl,y by revolution can the King be removed from office. It was 
a revolution that deposed and executed Charles I and a revolution 
drove James II from his kingdom. 

Third. Persons not in office may bo impeached for official miscon- 
duct while in office. The cases cited in the argument conclusively 
show that such has been the unquestioned practice in Parliament. 

The inquiry now is how far the Constitntion of the United States 
(qualifies or limits these general propositions of the English law of 
impeaclmient. 

The fourth section of article 2, already quoted, changes the law of 
impeachment in several particulars. By clear implication it limits 
the power of impeachment to "the President, the Vice-Ptesident and 
all civil officers of the United States," and thus excludes all officers 
of the Army and Navy, who are to be tried by rules and articles 
of war authorized by the Constitution. The designation of *♦ all dvil 
officers of the United States" includes not only executive but judicial 
officers, and would only except from the law of impeachment officers 
of the Army and Navy. 

As by the English law the king, the head of the executive author- 
ity of the English government, could not be impeached, it might be 
inferred that the President, the head of executive authority in this 
Government, could not be impeached without some other provision 
extending the limit of parliamentary impeachment. It is apparent 
from the debates in the convention that this question was the chief 



one in dispute, and that it was settled that the President ought to 
be subject to impeachment. Therefore the fourth section of article 
2 provides expressly that the President and Vice-President shall be 
removed from office on impeachment, thus extending the power of 
impeachment to the chief executive officer, not subject to impeachment 
by the English law. 

So far the meaning of this section is clear enough, as it expressly 
includes the President and Vice President among those who may be 
impeached, and by clear implication excludes officers of the Army 
and Navy from trial by impeachment ; but it does not in express 
terms limit the power of impeachment to civil officers while in office. 
Is the general law of impeachment changed iu this respect by this 
section f If it is, then the judgment of impeachment can be defeated 
by resignation, and impeachment itself becomes a mere mode of re- 
moving an obnoxious officer. Is the term "civil officer" descriptive 
of the person at the time the offense was committed or must it apply 
continuously to the time when he is impeached, tried, convicted, and 
sentenced ? The defendant claims, in support of the latter proposi- 
tion, that, as the judgment, in cases of conviction, must be " removal 
from office," this necessarily implies that he must be in office at 
the time of trial and judgment. To this it is replied that the juris- 
diction of the Senate is amply conferred by previous clauses ; that 
the fourth section does not limit impeachment to civil officers while 
in office; that it does not confer jurisdiction, but only makes removal 
mandatory when civil officers are convicted ; that this is not incon- 
sistent with the full power of impeachment conferred by other 
clauses, whether the "civil officer" was in or out of office when the 
trial took place. We must construe these clauses together, giving to 
each full effect as qualified by the others, remembering that no word 
is used in the Constitution that has not its carefully chosen office 
and meaning. 

ThedesijE^nation " all civil officers" as the persons to be impeached 
has full effect in excluding a large class of the officers subject to im- 
peachment under the parliamentary law. The object of their exclu- 
sion is obvious enough, as the power of Congress to make rules and 
articles of war furnished the means of punishing such officers in a 
much more summary and proper way than by impeachment. The 
primary object of impeachment, which the framers or the Constitution 
clearly intended to preserve, was to secure the punishment of great 
offenders for official misconduct. They had extended this process of 
trial and punishment to the President, the chief executive officer of 
the United States. They had provided not only for his removal, but 
for his perpetual exclusion from office. They were familiar with the 
English precedents which extended this process to all official offenders 
whether in office or out of office, but made no exception of civil officers 
who had resigned. They knew the abuses of this great power of im- 
peachment and carefully limited the extent of the punishment. They 
knew the effect of party heat, and therefore required a vote of two- 
thirds of the Senate to convict. They knew that persons had been 
convicted upon insignificant charges, and therefore required the of- 
fenses charged to be high crimes and misdemeanors. The debates in 
the convention show that impeachment was regarded by the framers 
of the Constitntion as a great safeguard to be maintained and pre- 
served, and they conferred it in broad and general language and tnen 
sought by qualificatious to prevent its abuses. It was not assertod, 
either in the Convention or in Parliament, that the power to punish 
by impeachment official misconduct by a person who bad resigned his 
office was an abuse to be guarded against ; that a private person could 
thus be wrongly oppressed or disfranchised. There is no appearance 
of injustice in the English precedents of impeachment after resigna- 
tion. The danger of such iujustice was not pointed out and no words 
were either proposed or adopted to confine impeachment tooivil officers 
while in office. All civil officers may be impeache<l. The time when 
is not stated, whether before or after resignation, nor was it material 
by the law of impeachment. The material thing was that the offense 
must be by a civil officer j that it must be a high crime or misde- 
meanor, and, upon conviction, that he shall be removed and may be 
forever disabled from holding an office of honor, trust, or profit under 
the United States. I therefore must hold that the term "civil offi- 
cer" is used to designate the character of the office held by the ac- 
cused when the offense was committed, and not to require that he bold 
the office either at the time of his impeachment or at the time of the 
trial. The use of this term was not to repeal the established parlia- 
mentary law, that the offender should not escape impeachment by res- 
ignation, but only to exclude from impeachment officers of the Army 
and Navy, who could be tried by the Kules and Articles of War upon 
principles of military honor more exacting than those of civil law. 
iTpon the most careful examination I must conclude that the resigna- 
tion of the defendant does not affect the jurisdiction of the Senato to 
try this impeachment. We are neither to assert jurisdiction without 
clear authority given by the Constitution nor to evade it or surrender 
it when by our deliberate judgment it is conferred. 

The construction 1 have given to the words "civil officers" in the 
Constitution is supported by the plain and obvious intent of the word 
" officers" used in the statutes of the United States punishing the crime 
of bribery. The Revised Statutes embody the general law against 
bribery in the language used in all the statutes on that subject. Sec- 
tion 5501 provides that— 

Every officer of the United States and every person actin^i; for or on behalf of the 
United States in any official capacity, under or by virtue of the authority of any 
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I>epartokent or ofQcer of the Govenunent thereof, * * • who asks, accepts, or 

receives any money * * * shall be punished. • * * 

Section 5502 provides— 

Every member, officer, or person coDvicted under the provisions of the two pre- 
ceding ftooiions, who holds any office of profit or trust, shall forfeit his office or 
place, and shall thereafter be forever disc^ualifled from holding any office of honor, 
trust, or profit under the United States. 

Section 5500 provides for cases of bribery of members of Congress. 

The law thus provides for the indictment and punishment of mem- 
berH of Congress, officers of the United States, and persons other than 
officers who hola positions under the €k)vemment, that, npon convic- 
tion, an^such person described as a member, officer, or employ^, shall 
be imprisoned and forfeit his office or place, and be forever disquali- 
fied from holdinff any office of honor, trust, or profit under the United 
States. Can it be possible that the resi^ation of an officer before 
his indictment under this law can defeat his indictment because he 
was not an *' officer'' when indicted or because the judgment of remo- 
val from office could not operate in his case? Such a strict construc- 
tion would hardly be applied by a court to even a criminal law. And 
yot this is the same construction that would limit the Jurisdiction of 
the Senate to the imi>eachment of *' officers" in office not only when 
the offense was committed but also continuously through impeach- 
ment, trial, and punishment. So strict a construction of the Consti- 
tution would cripple all its great powers and leave it a helpless wreck 
against treason and corruption. 

With no desire to enlarge the powers of the Senate I cannot so 
limit the power of the House to impeach or the power of the Senate 
to try impeachments. 

In considering this question I have not overlooked the danger that 
may arise in high party times when a reckless majority may by abus- 
ing the power of impeachment seek to exclude from high office the 
moHt worthy private citizen for old offenses committed when in office. 
This argument applies as well to all the great and necessary powers 
of the Government — the power to declare war ; to make treaties ; to 
pardon crimes ; even the judicial powers may be abused ; but still all 
these powers are essential to the existence of Government. The 
power of impeachment has been carefully limited by the Constitu- 
tion in the same mode as other powers that may be abused — as to the 
power of the Senate to make treaties or the power of either House 
to expel a member, each of which can only be exercised when two- 
thirds of the body concur. Other safe-guards have been thrown 
arouud the power of impeachment : the nature of the offense is de- 
fined, the officers to be affected are described, and the punishment is 
limited. These safeguards only indicate that if it had been the pur- 
pose to further limit Impeachment to civil officers while in offiloe it 
would have been clearly expressed. The precedents of impeachment 
of persons not in office for offenses committed while in office were 
well known, and if this had been considered an abuse to be cuarde<l 
against it would have been done in the same clear manner that the 
Constitution guards against excessive pnni&hment in cases of im- 
peachment, ft is even now in this debate a well-balanced question 
whether, if we were making a new Constitution, and not construing 
one, it is not more dangerous to the public to allow an officer to es- 
cape impeachment by resigning than it is dangerous to the private 
citizen to leave him subject to impeachment for alleged high crimes 
or misdemeanors when in office. Argument drawn from the possibil- 
ity of the abuse of power can have but little weight in the construc- 
tion of a written Constitution of express powers ; and in this cause 
such arguments have been ^eatly exaggerated. Nearly a century 
has pas^ away and the plamly expres^ power to impeach all civil 
officers has been rarely exercised. It is not likely that the power to 
impeach persons not in office, for official misconduct when in office, 
will often be invoked, and only in extreme cases and when the of- 
fender flees from justice by resignation. It may then be the only 
means of arraignment, expoaoie, and pmiishment. The public safety 
may depend upon its exercise. It has been often said that if this rem- 
edy exists it must exist until the grave covers the offender ; that 
there can be no statute of limitations against it. If this be true, it is 
equally true of civil claims or Judgment-s in favor of the United 
States. But the limitation of civil suits, judgments, taxes, and du- 
ties, as well as of all remedies, is a part of the law-making power. 
Congress may by law limit the time within which all processes or 
remedies, whether in the Departments, the judicial courts, or in this 
high court of impeachment, may be presented. There is no remedy 
that cannot be limited by a statute of repose. Although the House 
of Representatives has the sole power of impeachment and the Sen- 
ate can alone try an impeachment, yet Congress has the power to 
make all laws which may be necessaiy and proper for carrying into 
execution all the powers vested by the Constitution in the Govern- 
ment of tlfe United States or in any department or office thereof. 

Under this power statutes of limitation are passed which deprive 
a citizen of his property without " due process of law," but only by 
the lapse of time. All lights must be enforced by appropriate reme- 
dies within a reasonable time, to be fixed by law, or they are for- 
feited. The power and jurisdiction of all courts are subject to a quali- 
fied limitation by statutes which the courts are bound to respect and 
enforce, and I see no reason why this principle does not apply as well 
to the House of Bepresontatives when an accuser and to the Senator 



when a court as to the ordinary tribunals of civil and criminal jus- 
tice. If 80, this danger of perpetual accusation against a civil officer 
by impeachment may be guarded against and regulated by law as in 
ordinary cases of crime or misdemeanor. 
But, in the view I have taken of this case, I do not rest upon acom- 

S arisen of the danger that may flow from asserting or refusing juris- 
iction ; nor am I at liberty 4x> decide it by the Constitution as I think 
it ought to be, but only by the Constitution as it is ; and upon this 
basis my conviction is clear that the jurisdiction of the Senate to try 
this case was not affected by the resignation of the defendant. 



Opiai«B •f ntr. Sarffeatf 

Delivered May 15, 1876. 

Mr. SARGENT. In the few words that I shall say I propose to 

five rather my conclusions than the processes of reasoning by which 
have arrived at them. I think the jurisdiction of the Senate ex- 
ists in this case because — 

First. The Constitution plainly provides that in cases of high 
crimes and misdemeanors in office the House shall have the power to 
impeach and the Senate the power to try offendei-s. 

Second. The jurisdiction inures at the very moment the crimes are 
committed, whether the House impeaches or not ; and the power to 
impeach and try then exists and continues until completely exercised. 

Third. The Constitution fixes no limitation of time during which 
the power of impeachment may be exercised and at which it shall 
terminate ; and, unless such limitation is affirmatively stated in that 
instrument or necessarily implied, it cannot be assumed. 

Fourth. So far from the Constitution implying any limitation of 
time, the provision denying pardon to persons removed or disquali- 
fied implies the reverse ; for no lapse of time, penitence of the crim- 
inal, or subsequent exemplary life is potent to secure^for him reha- 
bilitation. The reason of the rule is as potent to subject the offender 
to a trial which will result in disqualification, obviously deemed im- 
portant to the public safety by the authors of the Constitution. 

Fifth. It is assuming a limitation of time at which the power of 
impeachment shall terminate to hold that the resignation of nis offico 
by a high criminal or tho expiration of his term defeats the power 
and on8t« the jurisdiction of impeachment. 

Sixth. The object of impeachment is the protection of the Govern- 
ment and i)eople, and this object is secured by providing two conse- 
quences to follow conviction, namely, removal frem office and future 
disqualification, the latter in the discretion of the Senate. 

Seventh. The power to sentence to disqualification to hold office 
was granted because its exercise may be as necessary to the public 
safety as removal from office ; and it would be difficult te conceive a 
case where a person would be found guilty of crimes that would, in 
the judgment of the Senate, be cause for his removal, where the Sen- 
ate would fail to further sentence him to disqualification. 

Eighth. A sentence to disqualification is a humiliating badge af- 
fixed to high crimes and misdemeanors in office, and operates for the 
public safety not only by the exclusion of the criminal from office 
but as a warning and example to all public officers, tending to purity 
in office. 

Ninth. The power is as much conferred by the Constitution to sen- 
tence to disqualification as to removal. If the jurisdiction to im- 
peach inures at the very moment the crimes are committed, it must 
continue until acquittal or until the power of the court is exhausted, 
including the power to sentence to disjiualification, unless the Sen- 
ate shall omit disqualification, in its discretion, from its judgment. 

Tenth. Congress may have power to enact a statute of limitations 
on impeachments, recognizing for that purpose the principles on which 
such statutes are upheld, that they are statutes of repose, going to 
the remedy and not to the ri^ht : but it has not done so. 

Eleventh. The words ** civil officers" used in the Constitution, des- 
ignating x>^r8ons liable to impeachment, were intended to establish a 
distinction between those who have assumed civil office in the Gen- 
eral Government and military and naval officers, as also those of the 
people never in office, who might be held liable to impeachment with- 
out careful exclusion. 

Twelfth. The body of the people was excluded from the process of 
impeachment by apt language because tho practice in the English 
Parliament had'^ven some color to the idea that any subject might 
be impeached. But the President and Vice-President were included 
in the number liable to impeachment because that practice had ex- 
cluded the king from such process. 

Thirteenth. The cumbrous machineiy of impeachment is not likely 
to be set in motion for light causes or be nivjustly used by an incom- 
ing party as a mode of assault on their retiring adversaries. The 
good sense and rectitude of the people would rebuke such use of this 
tribunal. Congress has provided other means for the trial of minor 
offenders, to which they are properly remitted, and the Senate will 
judge for itself what are hi^h crimes and misdemeanors. But, if this 
abuse is an inseparable incident to this process, the remedy is In an 
amendment to the Constitution. 

Fourteenth. The allegations of the articles of impeachment, taken 
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as confessed for the purpose of this plea to the jorisdiction, are that 
the late Secretary of War was guilty of bi^h crimes and misdemean- 
ors in that office. In my view, his resignation does not oust our Juris- 
diction to try this impeachment, and, if he is found guilty, to sentence 
him to dlsqualiUcation from office. 



OpfBi«B •f Mr. EdMiKadSf 

Delivered May 16 and 17, 1876. 

Mr. EDMUNDS. Mr. President : The provisions of the Constitu- 
tion on this subject, brought together in their order, are as follows : 

The House of Kopresentatives shall * * * have the sole power of impeaoh- 
meot. (Article 1. section 2, last clause.) 

The Senate shall have the sole power to try all impeachments. When sittins for 
that parpose they shall be on oath or affirmation. When the President of the 
T7nited States is tried, the Chief Justice shall preside. And no person shall be 
convicted without the ooncnirence of two-thirds of the members present (Article 
1, section 3, ^xth olanse.) 

Judgment in cases of impeiachment shall not extend further than to removal from 
office, and disqualiflcation to hold and e^joy any office of honor, trust, or profit under 
the United States : but the party convicted shall nevertheless be liable and subject 
to indictment, tolal, judgment and punithment» aooording to law. (Article 1, sec- 
tion 3, seventh danse.) 

The President shall • * * have power to grant reprieves and pardons for of- 
fenses against the United States, except in cases of impeachment. (Article 9, sec- 
tion 8, first clause.) 

The President, Vice-President and all civil officers of the United States, shall be 
removed from oBice on impeachment for, and conviction of, treason, bribery, or 
other high crimes and misdemeanors. (Article 3, section 4.) 

Looking to the language of the Gonstitution alone, and applying 
to it the ordinary rules of construction and common sense, I have no 
difficulty in holding that the right of the House of Representatives to 
impeach and of the Senate to try a person for high crimes committed in 
oflSce, does not depend upon the circumstance of holding office at the 
moment of the impeachment, and, so, is not lost by the fact that the 
accused party had ceased to hold office before the proceedings began. 

It seems to me demonstrable that the grants of the power of im- 
peachment to the House and of the power to the Senate to try are, 
unless limited or restrained by the fourth section of article 2, complete 
and unlimited, otherwise than by the import and scope of the term 
« impeachment,'' as it was at that time defined and understood. The 
range of the judgment, which otherwise mi^ht have been even death, 
is limited, but the jurisdiction over the subject and the accused is not. 

Leaving out of view, then, for the present, the fourth section of 
article 2, thtf question is, what is impeachment ? I understand it to be, 
both in its legal and historical sense, the accusation and prosecution 
of a person for treason, or other crimes and misdemeanors, affecting 
the administration of public affairs. (Jacobs's Law Dictionary, title 
Impeachment ; 4 Blackstone's Commentaries, 259 ; Comyn's Digest, 
title Parliament.) 

It was not, so far as I know, even suspected at the time of framing 
our Constitution that by the existing definition or practice of im- 
peachment the accused must possess the particular quality of being 
an office-holder at the time of accusation or trial. The import of the 
term was not then subject either to doubt or dispute. Its scope, at 
least as including all high official crimes, was also settled and well 
Imown. It had never been asserted, so far as I know, that it did not 
apply to ex-officials eqnallv with those in office at the moment of pres- 
entation. It follows that , if the word was to have any definite meaning 
and scope in the Constitution, it must have been used in the sense in 
which before that time it had been known and used. (United States 
V8, Wilson, 7 Peters, page 150 ; McCool vs. Smith, 1 Black, page 459.) 

To hold otherwise would be to cast doubt and uncertainty upon 
many other parts of the Constitution. The subjects of jury trial, 
pardon, habeas corpus, admiralty and maritime jurisdiction, attain- 
der, piracy, and many others, are instances. The Constitution is not 
an instrument of definitions; it is an instrument of grants and dec- 
larations. The only definition in it is that of treason. 

The words of the third section of article 1 are not only general as 
to description of the jurisdiction, but they refer to the accused as a 
person. They declare that — 

When the President is tried, the Chief Justice shall preside ; and no person shaU 
be convicted withoot the concurrence of two-thirds of the members present. 

The plain meaning of these words to my mind is. that the accused 
is to be tried in his personal character, and that wnen he happens to 
hold the office of President, and is on trial, the Chief Justice shall 
preside. It does not follow because the President may be impeached 
and tried while in office that he cannot be afterward. 

It has been contended that the clause concerning the judgment in 
impeachment cases shows that the accused mast be in office when im- 
peached and when sentenced. This proposition cannot, I think, be 
maintained. The clause does not speak of jurisdiction, either in re- 
spect of the offense or the offender; but it merely regulates by limita- 
tion of extent, the consequences to follow from the exercise of a juris- 
diction already granted. It declares simply that the judgment shall 
not extend further than two things — removal from office and dis- 
qualification. The range of the action of the tribunal, after it has 
found the offender and tried and convicted him, is circumscribed by 
bouiularies. Within these boundaries it may do both or only one of 
the things allowed, or still less than the extent of either, as by cen- 



sure or suspension ; but the fourth section, hereafter to be considered, 
requires one of them to be done, if the person convicted happens to 
be within the category described at the time of judgment. 

The two things, removal and disqualification, are not inseparable 
and to be taken in wAido. We are not to go further than both. The 
clause is negative, and a prohibition against doing more than two 
things cannot be turned into a command to do both or neither. In 
the negative form of the clause the use of the conjunction and was 
indispensable. Had or been used, we should have been prevented 
from applying more than one of the remedies in any case. Hence it 
follows that no inference can be raised from these words that the 
person impeached must be au officer at the time of impeachment. I 
should myself, indeed, have no hesitation in holding that a person 
out of office could be impeached for ahigh crime committed in it if the 
language of the Constitution had been s^rmative, like this: ''All civil 
officers of the United States shall be liable to impeachment for trea- 
son,'' &c. In all such cases the jurisdiction attaches on the commis- 
sion of the offense, and it attaches to the offense and the person com- 
mitting it. No d ifflculty arises from the use of the word office or offioer. 
An office is a function, and an officer is a person performing it. When, 
therefore, the law provides for dealing with an officer who miscon- 
ducts himself, all rights and responsibilities are fixed at the moment 
of the act, and his ceasing to bold office is not of any consequence 
except as making one part of the judgment unnecessary. It is the 
individual who has committed the offense while holding a particular 
relation to a public trust, and it is the individual and not the rela- 
tion that is to be brought to trial and dealt with for it. The circum- 
stance that one of the duties of the tribunal will be to remove him if 
it finds him still holding on to a place he has dishonored must not 
be confounded with the amenability to prosecution, trial, and judg- 
ment in his personal character. It is in that character indeed that 
he is removed from office, which is merely the separation of the in- 
dividual from the performance of the trust he has betrayed. 

There are numerous instances of laws framed on the obvious prin- 
ciple and distinction before stated, under which it is not known that 
it was ever hinted that the jurisdiction failed because the party had 
left office, and so a part of the sentence would be unnecessary. The 
following are a few of them : 

By 5 and 6 Edward YI, chapter 16, it is provided that any persons 
holding office selling appointments under them ''shall not only lose 
and foneit" their *' office," but "shall be adjudged a disabled ])erson 
to have, occupy, or eivjoy the said office." 

By 8 George I, chapter 24, sections, it is enacted that if any "offi- 
cer of any of His Mtgesty's ships or vessels of war" shall receive on 
board merchandise for purposes of trade, every such "officer" shall, 
upon being convicted thereof by a court-martial, "lose and forfeit 
his command and office, and shall be forever afterward incapable to 
hold office, and forfeit all wages due to him." 

By Section 5408 Revised Statut^it is declared that "every officer 
having the custody of any record," Ac, who shall " destroy it, &o , 
shall pay a fine, and shall moreover forfeit his office and be forever 
disqualified," Ac. 

By Section 5444 Revised Statutes, it is provided that every "officer" 
of the revenue who admits dutiable goods without duty "shall be 
removed from office and fined," Ac. 

A case under martial law illustrates these views. The Constitution 
provides that every person shall be entitled to trial by jury, &c., 
" except in cases arising in the land and naval forces," or " in the 
militia when in actual service." 

In the war of 1812 the President called for certain regiments of New 
York militia to enter actual service. One Martin, enrolled in the 
militia, refused to respond, and remained at home. After the war 
was over and the militia discharged, he was brought before a court- 
martial for the offense of refusing to serve. He was tried, condemned, 
and sentenced to pay a fine. He brought an action against the offi- 
cer who collected the fine, and the case came to the Supreme Court. 
That court decided unanimously that, he having committed the of- 
fense while he belonged to the militia and when it had been called 
into actual service, the jurisdiction of the court-martial attached 
then, and did not depend upon the activity with which it should 
have been exercised, or the haste with which it should proceed, but 
that he was amenable to its jurisdiction after the war was over and 
the militia had been disbanded. (Martin vb, Mott, 12 Wheaton, 28.) 

It may well be considered that the matter of removal of the person 
from office on impeachment is one of necessity or usefulness rather than 
of jurisdiction to try. The question does not arise until after convic- 
tion, and then if the person is not in office the judgment is not neces- 
sary, although perfectly regular if pronounced. In the latter case the 
act required has been performed in advance of the judgment, which 
could not make the judgment either irregular or erroneous, however 
vain it might be if it were the only judgment to be pronounced. It 
would seem to be a waste of time to refer to the instances that illus- 
trate this. 

It has been claimed in the argument on one side that, if the respond- 
ent was in office at the date of the commencement of proceecungs, 
the jurisdiction then existing could not be defeated even if the Sen- 
ate would have had no jurisdiction had he vacated the office before, 
lam unable to perceive the force of such a distinction. Jurisdiction 
is of two kinds only : first, of the subject-matter so-called in the books, 
that is, the offense, which in this case it is charged was the taking of 
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bribes while the respondent "was in office. This jurisdiction mnst ex- 
ist, if it exist at all, at the time the offense was committed, and it can- 
not under any circumstances he created afterward. So existing, it 
cannot he lost in any other way than by an abrogation of the law ui)on 
T^hich it is founded or by the abolition of the tribunal upon which 
the Jurisdiction is conferred ; neither the lapse of time nor the change 
of circumstances of the offender has any effect upon it whatever. If 
he has received a pardon or has been before acquitted or convicted of 
the same offense, or if the statute of limitations has run, the jurisdic- 
tion over the su oject remains precisely what it was before, and these 
things are matters of defense, showing, not that the tribunal has no right 
to try, but that, having the power to try, it is upon such circumstan- 
ces bound to pronounce judgment in favor of the respondent. But 
this elementary principle must be so obvious that I will not enlarge 
upon it. 

The other branch of jurisdiction is what is called jurisdiction of 
the person. It always relates to the individual who is to be brought 
under the judgment of the tribunal. No matter how many places of 
trust he mav hold or by how manv titles he may be described, it is 
the man in nis personal, and not his official, character who is to be 
confronted with the accusation and with the accuser. Even when the 
object of the prosecution is not punishment. but to compel the perform- 
ance of an official act, the judgment of tne court alwavs is against 
the person, commanding him to exercise the office and dutv the law 
has imposed upon him. This beinff the complete nature oi jurisdic- 
tion, (and it was never, so far as I know, questioned,) the jurisdic- 
tion over the subject-matter of the offense described in the articles, if 
it ever existed, cannot have been lost by the change of circumstances 
of the respondent ; or, if by possibility it could he Tost by such change 
of circumstances, it must equally be lost when the change occurs 
after proceedings begun, as well as before. The proceedings them- 
selves cannot create jurisdiction over the subject; they are only in ex- 
ercise of the jurisdiction residing in the tribunaL But the jurisdiction 
over the person is first obtained by such exercise in the process of 
bringing him before the tribunal. And as the j urisdiction over the sub- 
ject may be lost bv abolishing the law creating the offense or abol- 
ishing the tribunal authorizea to try it, so the jurisdiction over the 
person may be lost by his ceasins to exist, and in no other way. And 
at whatever stage in the proceedings this last event happens, the re- 
emlt is the same, subject in some oases, possibly, to the doctrine of re- 
lation. 

I am, then, clearly of opinion that, viewing the provisions of the 
Constitution under the appropriate heads of the power of the House 
of Representatives and the Senate in respect of impeachments, the 
accused is subject to the jurisdiction'of this tribunal, notwithstand- 
ing he may have been out office when the impeachment was begun. 

Bnt it is suggested that the second article of the Constitution, which 
relates to the executive power, contains in its fourth section a pro- 
vision that raises the presumption that jurisdiction to prosecute and 
try an offender by impeachment is to be confined to cases in which 
the accused person persists, in spite of his detected crimes and in spite 
of the danger to the public service, in remaining in office until he is 
prosecuted, and (as I think it necessarily follows) until he is tried and 
convicted ; for, as I have said, it seems impossible to hold that, if it 
he the person in his character of an officer who is impeached and that 
he is in his character of an officer only to be convicted and a^jndged, 
the jurisdiction exists any longer than the official relation does. This 
section is in the following words : 

The Preoident, Vice-President and all civil officers of the United States, shall be 
removed from ofBoe on impeachment for, and conviction of, treason, biibery, or 
other high crimes and misdemeanors. 

It will be seen that it does not profess to confer any power, but it 
imposes a duty to be performed in a certain event. It is not placed 
in that article of the Constitution which alone grants all the other 
powers conferred either upon the Senate or House of Representatives, 
but under the appropriate head of executive iM>wer8 and liabilities. 
It provides for the immediate dismissal of offenders in that Depart- 
ment when convicted on impeachment. Obviously that is all there is 
of it upon its face. Everything else that is to be got out of it must 
he through the medium of speculative dialectics. Had it been placed 
in the firat article with the provisions upon the subject of impeach- 
ment and in the same order in which it now stands, it seems perfectly 
Shun to me that not a cavil even could have been raised upon it in 
skvor of the claim of the respondent. The provisions then would 
have stood : 

First. The House of Hepresentatives <' shall have the sole power of 
impeacnment." 

Second. " The Senate shall have the sole power to try all impeach- 
ments." 

Third. ''Judgment in closes of impeachment shall not extend further 
than to removal from office, and disqualification to hold and enjoy any 
office of honor, trust or profit under the United States : but the party 
convicted shall neverthelees be liable and subject to indictment, trial, 
judgment and punishment, according to law.'' And " the President. 
Vice-President and all civil officers, snail be removed " on conviction. 
&o. So brought toother, can the keenest criticism find any grouna 
for claiming tnat this last clause was intended to impair any power 
granted in the prior ones, or that the circumstance of holding office 
at the moment of impeachment was to be made a test of the right to 
impeach or try anybody T 



The fourth section does not declare who may or who may not be 
impeached, but that the President, Vice-Presiflent, and all civil officers 
shall be removed on impeachment for and conviction of treason, &o. 
It does not hint at jurisdiction, but, on the other hand, it in terms de- 
clares what shall follow the exercise of a jurisdiction by conviction of a 
person holding office. In every other instance in the Constitution where 
power, authority, or iurisdiction is conferred^ totirely different lan- 
guage is employed, clear and affirmative in its character : as in the 
passages before referred to, and in all grants of power to Congress or 
either of its Houses, in all grants of power to the Executive, and in 
the grant of Judicial power ; and it is amazing that if the framers 
of the Constitution had intended this section to be one of jurisdic- 
tion, and determinable at the will of the offender at that, it should 
have been left in its present form for policy and conjecture to dis- 
cover it. It will be observed, too, that it makes no provision at all 
for disqualification ; and if it be the jurisdictional provision, it com- 
pletely measures the judgment as well as describes the offender and 
the offense, and it would be difficult to disqualify at all, as removal 
alone is mentioned : for, as the prior disqualifying clause is in the 
negative^ that ooula not be resorted to to enlarge the jurisdiction 
under this section. 

Bnt it appears to me that, if this section could be treated as one of 
descriptive jurisdiction and made like the other jurisdiction clauses 
of the Constitution, to read affirmatively and specifically, that the 
House of Representatives shall have power to impeach and the Sen- 
ate to try the President, Vice-President, and all civil officers of the 
United States, and on conviction to remove and disqualify, it would 
still be clear that retirement from office would not affect the ques- 
tion : for, as has already been shown, if the power granted be to im- 
peacn and try the President, dsc, for misconduct in office, it is a power 
to prosecute and try the person who while holding the office com- 
mitted the offense, without regard to his character at the time the 
hand of the law is laid upon him. There is no confiict between this 
section and the provisions of article 1, nor is this a limitation upon 
them. On the contrary, it is an addition that in respect to persons 
holding office at the time of conviction, the judgment of removal, 
that ouierwise would have been discretionary and might have been 
suspension for a limited time or censure, shall be pronounced. And 
in view of the negative form of the judgment clause in the first ar- 
ticle, it might have been open to doubt in the convention whether 
the President and Vice-President whose terms of office were fixed at 
four years could be removed without an express provision. 

From these considerations confined to the wordsof the Constitution, 
I am of the opinion that in order to give effect to all its provisions on 
the subject, and to carry out the intent of the instrument expressly 
stated, to provide not only for removal , but (in many instances more 
important still) for excluding from office citizens who should betray 
their official trusts, it must be held our jurisdiction is not defeated bv 
the retirement of the offender from office. If, as is claimed, (but which 
I do not by any means admit,) the Constitution is to be construed in 
respect of its jurisdictions like a penal statute, the jurisdiction is, I 
think, still clear. The definition of the terms used was x>erfectly un- 
derstood and the expressions employed must in every part be given 
their fair effect. 

I will now proceed to the considerations bearing upon the question, 
^trinsic to the words of the Constitution, and in the light of which 
they may, I think, be justly viewed. The state of a subject at the 
time, the condition of the laws and practice, the mischief to bo pro- 
vided against, and the ade<][uacy of the remedies to be applied, are all 
just subjects of consideration in seeking for the true constjruction of 
a constitution or a statute. 
Under this head I refer- 
First. To the state of the English law of Impeachment at the time 
the Constitution was framed and adopted. By that law, from which 
American impeachment was taken, it was settled and universally 
known that an ex-official could be prosecuted by impeachment and 
tried for crimes committed in the office he had vacated. An d this pro- 
vision of the English law, instead of ever having been regarded or com- 
plained of as an abuse, was considered an essential security of the peo- 
ple, uncriticised by anybody. The case of Warren Hastings then pro- 
ccedingj was an eminent instance of a prosecution of this character, no- 
torious in every country where the English language was spoken or 
where English history was known. The chief and n ecessary object in 
such a prosecution was the security of the state against the possibility 
of the return to office of one who had flagrantly betrayed his trust. 
Bnt in England apardon granted after conviction and judgment on im- 
peachment operated as any other case of pardon— to relieve the of- 
fender from all the effects of the judgment, and to restore to him his 
full political capacity. The case of Lord Chancellor Bacon was a 
well-known instance of this character. To guard against the abuse 
of this power of pardon, the framers of our Constitution carefully 
provided that there should bono pardon in any case of impeachment. 
The offender convicted and disqualified by the judgment of the ordi- 
nary courts of law could escape the consequences of his crime through 
the pardon of the executive, and by his favor be again put in charge 
of the public trust he had abused; but if disqualified by impeach- 
ment, tne possibility of executive sympathy and favor was put en- 
tirely out of reach. It will be seen, too. on a careful consideration, 
that this exclusion of the power of pardon really has effect only in 
respect of disquxdification, if granteid after sentence, for I think it 
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clear that without this exclusion a pardon after sentence of removal 
actually executed could not restore the offender to his office. Such 
an act would be nothing less than an executive appointment. But 
if in a case like the present, the guilty person can avoid all jurisdic- 
tion of impeachment by resignation, he is enabled to do for himself 
the very thing that Constitution says the executive shall not do for 
him. — that is, relieve himself from any possible disqualification again 
at tne earliest moment, to lay hold of the administration of affairs 
with a fresh appetite for corruption. Was it not, then, the object of 
the framers of the Constitution to retain the remedy of impeachment 
in its full vigor, and to prevent, in the cases supposed, its being frus- 
trated by any action of the Executive and mucli more by any action 
of the wicked official t 

Second. The state of the law in the States at the time our Constitu- 
tion was adopted. 

Nine of the thirteen already had distinct provisions in their con- 
stitutions upon the subject, regarded, evidently, not as instruments 
of oppression or of danger to private rights, but as essential securities 
of public liberty and purity of administration. 

That of Delaware (September 20, 1776) provided that— 

The president, when he Ia ont of office and within eighteen months after, and all 
others offending against the State, either by maladministxation. cot niption, or other 
means by which the safety of the Commonwealth may be endangered, witliin eight- 
een months after the offense committed, shall be impeachable by the house of As- 
sembly before the legislative connciL * * * If fonnd guilty, he or they shall be 
either forever disabled to hold any office nnder the government, or removed from 
office j>ro tempore, or subjected to such pains and penalties as the law shall direct. 
And all officers shall be removed on conviction of misbehavior at common law, or 
on impeachment, or upon the address of the General Assembly. (Article 83, page 813.) 

That of Massachusetts (March 2, 1780) provided that — 
The senate shall be a court, with full authority to hear and determine all im- 
peachments made by the house of representatives against any officer or officers 
of theCommonwealtnfor misconduct or maladministration in their offices. 

• *****» 
Their judgment however, shall not extend further than to removal from office, 

and disqualification to hold or enjoy any place of honor, trust, or profit under this 
Commonwealth ; but the party so convicted shall be, nevertheless, liable to indict- 
ment, trial, judgment, ana punishment, according to the laws of the Umd. (Chap- 
ter 1, section 3, artiole 8.) 

That of New York (April 20, 1777) was as follows : 

♦ ♦*■*♦•* 
A court shall be instituted for the trial of impeachments. (Article 32.) 

That the power of impeaching all officers of the State for mal and corrupt conduct 
in their req>ective offices be vested in the representatives of the people in assembly. 

* * * * * * * 

No Judgment of the said court shall be valid unless it be assented to by two- 
third iwru of the members then present: nor shall it extend further than to re- 
moval from office, and disqualification to hold and enjoy any place of honor, trust., 
or profit under this State. But the party so convicted shall be, nevertheless, liable 
anu subject to indictment, trial, Judgment, and punislmient, according to the laws 
of the land. (Artiole 33.) 

That of New Jersey ( Jul^ 2, 1776) had this provision : 

* * • * » * * 

Provided always, that the said officers severally shall be capable of being re-ap- 
pointed at the end of the terms severally before limited ; and that any of the said 
officers shall be liable to be dismissed, when ac^ndged euilty of misbehavior, by 
the council on an impeachment of the assembly. (Article 18.) 

It will be noticed that this is the only instance in which mere re- 
moval from office was the object to bo attained. 
That of Pennsylvania (July 15, 1776) declared : * 

Every officer of State, whether Judicial or executive, shall be liable to be im- 
peached by the (general Assembly, ei'Mier when in office or after his resignation, or 
removal for maladministration. (Artiole 88.) 

That of Virginia (July 5, 1776) provided that : 

The governor when he is out of office, and others offending against the State, 
either by maladministration, corruption, or other means by which the safety of tho 
State may be endangered, shall be Impeachable by the house of delegates. 

If found guilty, he or they shall be eitherforevcr disabled to hold any office under 
government^ or oe removea from such office jpro tempore, or subtjected to such pains 
or penalties as the law shall direct. (Pages 287, 288, American Constitutionsr) 

That of North Carolina (December 18, 1776) declared that; 

The governor and other officers offending against the State by violating any part 
of this constitution, mabkiministration or corruption, nwy be prosecuted on im- 
peachment of the General Assembly or presentment of the grana Jury of any court 
of supreme Jurisdiction in this State. (Article 23.) 

Governor and other officials offending. (Article 33.) 

In this it will be observed that if the ex-official on the grounds in- 
sisted upon in this case could not be impeached, he could not be pros- 
ecuted in court ; for the powers to impeach and to prosecute criminally 
were stated in exactly the same terms. 

That of South Carolina (March 19, 1778) provided : 

That the power of impeaching all officers of the State for mal and corrupt con- 
duct in their respective offices, not amenable to any other JurisdicUon, be vested 
in the house of representatives. (Article 23.) 

It will be seen that these constitutions, which must have been fa- 
miliar to the members of the Federal convention, and which certain 
literal coincidences in respect of some of them show were actually in 
their hands, covered every aspect of the question, some, as Dela- 
ware and Virginia, withholding the power to impeach the chief mag- 
istrate until he should be out of office, and conferring it without dis- 
tinction as to all others. One— New Jersey — providing this remedy 
only as a means of removal from office. Some, as Massachusetts and 



South Carolina, were formed in substance and almost literally like 
penal statutes, such as I have referred to, against official misconduct, 
and providing for disqualification as well ns removal. Others, as 
New York, providing a tribunal with general power to try impeach- 
ments, and describing affirmatively the power of impeachment as 
against officers. One — Pennsylvania— providing for the impeachment 
of an officer ** cither when in office or after his resignation," using, as 
it will be seen, the same words of description for tne person in office 
and out of it. Another, as North Carolina, describing the offender as 
an officer, and providing for his prosecution like the ordinary descrip- 
tion of a penal statute. 

With all these constitutions before them, and with the knowledge 
of the settled import and scope of the proceeding, and under the 
English law, it seems impossible to believe that the members of the 
Federal convention should not have in affirmative terms declared 
that no one should be impeached or convicted unless in office at the 
tjie time, if they had so intended, when at the same time they studi- 
ously set a boundary to the judgment, and put away the possibility of 
executive interference ; and in a case, too, in which, if the claim of 
the respondent be correct, neither the boundary to the judgment nor 
the exclusion of a pardon would be of the least consequeuce without 
the practical assent of the accused. To reach such a result by force 
of a supposed implication arising out of the fourth section of the ex- 
ecutive article of the Constitution would be most extraordinary. If, 
as I do not perceive, ingenuity can raise such an implication, the 
principle of law declared by the Supreme Court in tho case Faw t?». 
Marsteller, 2 Cranch, pa^e 10, would prevent its having the effect 
claimed. It is there said by Chief Justice Marshall, stating the opin- 
ion of the court : 

In searching for the literal constmction of an act it wonld seem to be generally 
tme that i>oeitivo and explicit provisions, comprehending in terms a whole class of 
cases, are not to be restrained by applying to those cases an implication drawn 
from subsequent ones, unless that implication be very clear, nocebsary, and irre« 
sistible. 

A cardinal rule in construing all laws, penal as well as others, is 
that of common sense, and to make an implication extracted from 
one part of a statute or constitution absolutely nullify an expi*es8 
and wholesome grant of power in another would not, as it seems to 
me, comport witn this rule. I can find nothing either in the words 
of the Constitution, English law, history. State constitutions, (except- 
ing New Jersey,) existing at the time, the debates in the Federal or 
State conventions, or in tne cases that have arisen, that raises the in- 
ference that liability of officers of the United States to impeachment 
was int-ended or understood to be affected by their retirement from 
office after committing a crime. But each and all these sources of 
information lead me to the opposite conclusion. Some passa^ in 
debates and arguments have been referred to, but an examination' of 
them all witti tho context convinces me that in these passages the 
idea expressed was that only the misconduct of tho person in a na- 
tional as distini^uished from a State office was the subject of impeach- 
ment, and that if one holding an office should be convicted he must 
be ]g3moved. Instances in these debates, particularly in State con- 
ventions, are too numerous to be cited at large. The following are a 
few of them that speak in unmistakable language : 

In the Pennsylvania convention Mr. Wilson, himself a member of 
the Federal convontion, speaking of the impeachment of Senators 
(which it then seemed to be understood could be done) and of the sup- 
posed improbability of their convicting themselves, said : 

But this will not be always the case. When a member of the Senate shall behave 
criminally, the criminality will not expire with his office. The Senators may be 
called to account after they shall be changed and the body to which they belonged 
shall have been altered. (3 Elliot's Debates, page 477.) 

Mr. Madison, in the Virginia convention, and also a chief member of 
the Federal convention, and primus inter pares in both, speaking of 
the impeachment of the President, said : 

He is responsible in person. If he shall sednoe a part of the Senate to a partioi* 
nation in his crimes, those who are not seduced would proiloanoe sentence against 
nim : and there is this supplemental^ security, that he may be convicted and pun- 
ished afterward, when other memoers come into the Senate, one-third being ex- 
cluded every two years. <3 Elliot's Debates, page 516.) 

In the South Carolina convention General Pinckney, also a member 
of the Federal convention, speaking of the impeachment of Senators, 
said: 

Though the Senate are to be Judges on impeachments, and the members of it 
would not probably condemn a measure they had agreed to confirm, yet as they 
were not a permanent body, they might be tried hereafter by tho Senators and con- 
demned, if they deserved it. (4 Elliot's Debates, page 265.; 

In another place, referring to tlie argument that the power of great 
men might overthrow the Government, he said : 

An appropriate body, immediately taken from the people and returnable to the 
)le every second year, are to impeach those whp behave amisa or betray their 



Sublio trusts ; another body, taken from tho State Legislatures, are to try them. 
To roan, however great, is exempt from impeachment and trial (4 Elliot's De- 
bates, page 281.) 

In Blount's case the respondent was expelled after impeachment, 
and the plea alleged that he was not ever a civil oiBoer and that he 
was not a Senator at the time he pleaded. The action of the Senate 
was first to negative by 14 to 11 a resolutiou declaring that he " was 
a civil officer of the United States within the meaning of the Consti- 
tution and therefore liable to be impeached;" second, to adopt, by 
the same vote of the same Senators, a resolution that his plea was 
sufficient. 
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I think the inference is fair, taking the two votes together, that 
the point made in the plea that he was then ont of office was not re- 
garded as having any valne. The negative of the first resolution, de- 
claring in the past tense that he was a civil officer, was equivalent to 
declaring that he was not snch at the time of his offense, and so the 
same fourteen Senators declared as a consequence that the plea was 
good. A careful examination of the whole conrse of the argument in 
that case on hoth sides clearly convinces me that neither the man- 
agers nor the counsel supposed that a x>er8on holding a civil office and 
committing a high crime in the conrse of its administration could es- 
cape impeachment by laying down his commission. 

It is indeed evident that in the case of offending officials the remedy 
io courts of law by punishment may often entirely fail ; first, when 
the criminal has the honest sympathy of the executive, whose unlaw- 
f q] orders he may have been executing in committing the offense. In 
such a case he would receive pardon ; second, when, from a belief in 
bis innocence or out of pity for his supposed misfortunes, the prosecdt- 
ing officers themselves, under the orders of the executive, would be 
directed not to proceed against him ; third, when from corrupt mo- 
tives the same oraers would be given ; fourth, when, from party bias or 
in supposed resistance of it, the same policy of inaction would be 
adopted. In all such cases the official offender would go ** nn whipt of 
justice'' if by his own will he could defeat impeachment by resi^a- 
tion ; and impeachment as a practical remedy for securi^ against 
great official crimes would cease to exist. 

We have been pressed with the dangers liable to arise from uphold- 
ing the jurisdiction. If it be admitt^ that this is a proper element 
in the question it must be considered from both points of view. On 
the one hand, it is asserted fhat it subjects all the people of the 
United States who have held office to the power of impeachment 
without limit of time, and that in tlie changes of party it may be- 
come an instrument of persecution. But this presupposes that a ma- 
jority of the elected Representatives of the people will have become 
corrupt and that two-thirds of the Senators will also corruptly and 
through perjury lend themselves to such schemes. When such a state 
of society is reached, the power of impeachment will be among the 
least of evils. On tne other hand, if the jurisdiction in such cases 
as the present does not exist, the great remedy (for it is a remedy 
rather than a punishment) of impeachment, carefully preserved in the 
constitutions of all the States, will be shorn of all its value for the 
protection of the people, as declared in the Constitution, against the 
return to office of great offenders and against their pardon by a cor- 
rupt or misguided Executive. In weighing these suggested dangers 
on either side, can we hesitate in our choice f In every aspect of the 
case that has been presented to my mind I cannot doubt that the juris- 
diction of the Senate is complete. 



Opini«a of Mr. IHaxey, 

Delivered May 17, 1876. 

Mr. MAXEY. William W. Belknap stands charged before the Sen- 
ate sitting as a court of impeachment, by articles presented and ex- 
hibited by the House of Representatives, with being guilty of high 
crimes and misdemeanors committed in office while Secretary of War, 
and is specifically charged in said articles with corruptly and unlaw- 
fully taking and receiving money while Secretary of War, paid to him 
with a view to influence his official action as such Secreta^, and that 
be was so influenced in consideration thereof. 

The respondent pleads to the jurisdiction of this court, and says 
that I'cfore and at the time when the House of Representatives or- 
dered 4]ind directed that he should be impeached at the bar of the 
Senate and at the time when said articles of impeachment were pre- 
sented <ind exhibited against him, he was not, nor has he since been, 
nor is he now an officer of the United States, but at said times, is now, 
and ever since has been a private* citizen of the United States and of 
the State of Iowa. 

Without analyzing the pleadings, it is sufficient to say that the 
real question before the court is, Has the Senate, sitting as a court 
of impeachment, the constitutional jurisdiction to hear and decide 
this case? Here is a grave question of constitutional law wo are 
called on to determine. 

The Honse of BepTeeentatires * * * shall have the sole power of impeach- 
ment. (Part of daoae 5, section 2, article 1, Conetitation.) 

The Senate shall hare the sole power to try aU impeachments. (Part of daose 
6, section 3, article 1, Constitntlon.) 

The articles of impeachment were presented by the House. If the 
House of Representatives had the constitutional power of impeach- 
ment in the case at bar, the Senate undoubtedly has the sole i>ower 
to try the impeachment; so that the (question presents itself: Was 
the power of the Honse of Representatives constitutionally exercised 
in the case at bar T 

The Constitution does not in terms define impeachment. What- 
ever meaning the word had at the adoption of the Constitution it 
has now. 

To ascertain this meaning we must ascertain what was understood 
and acted on as its meaning by the States which framed and ratified 
the Constitution and by the bodies in England— House of Lords and 



House of Commons— possessing the sole power to try and the sole 
power to impeach ; for from Great Britain we derived not only our 
ideas of the common law but our ideas of parliamentary procedure, 
our systems of practice and pleadinc^, our maxims and the meaning 
of technical words and phrases ; and the meaning of impeachment, 
as understood by the framers of the Constitution as derived from our 
British ancestors at the adoption of the Constitution, it has to-day, 
subject only to the limitations and restrictions of the Constitution. 
The procedure is substantially the same as in the British Parliament. 
The judgment is restricted. 

Our Constitution, as I constnfe it, wisely subjects the person guilty 
of an impeachable crime or misdemeanor committted while in office, 
not only to impeachment for the official crime or misdemeanor com- 
mitted while thus in office, but likewise to indictment, trial, judg- 
ment, luid punishment according to law for the same crime or misde- 
meanor, the same as any other criminal person. The processes are 
essentially different, the forums different^ and the objects to be accom- 
plished different. The person may be tried, convicted, and judgment 
rendered against him oy the court of impeachment for his official 
crimes, and yet he may not be indicted, tried, sentenced, and pun- 
ished in the ordini^ course of law ; or he may be tried, convicted, 
sentenced, and punished in the ordinary course of law, while for his 
official crimes he may not be impeached. The two trials have no nec- 
essary connection. Each, however, is a trial, when had, for a crim- 
inal offense : The one for a grave official crime or misdemeanor com- 
mitted in office ; the other for an offense against the ordinary criminal 
laws of the land. The one is an extraordinary trial before a court 
specially organissed under the Constitution for the very pni*pose of 
investigating the official crimes and misdemeanors of which the ac- 
cused may stand charged by articles of impeachment, and of deciding 
without appeal that very case. When this court of impeachment has 
performed its functions in that case, it is dissolved and ceases longer 
to be a court. But the same person may, under the Constitution and . 
by its special provisions, notwithstanding trial, conviction, and judg- 
ment against him by the court of impeachment, be tried, convictea, 
sentenced, and punished by a court of competent criminal jurisdiction 
organized, not for this particular case^ but for the trial of all offend- 
ers within its jurisdiction, and it continues to be such court after the 
trial the same as before. An investigation of the nature of the judg- 
ment pronounced by the court of impeachment will aid in the eluci- 
dation and solution of the question of jurisdiction before the court. 

It has been strenuously argued that the jnd^ent of the court of 
impeachment, even to the full of the constitutional limit, inflicts no 
punishment in the sense and meaning of the Constitution. If this be 
correct, it logicall;^ follows that th^ trial before the couiii of impeach- 
ment is not a criminal trial; for it would be vain to speak of a court 
having criminal jurisdiction shorn of the power to punish. The law 
never says or does a vain or useless thing or a foolish thing. 

I think this is a grave error. 

Judgment in cases of impeachment shall not extend farther than to removal 
&om office, and disqoalification to hold and oqjoy any office of honor, trost. or profit 
under the United States : hut the party convicted shall nevertheless bo liable and 
subject to indictment, tnal, judgment, and punishment according to law. (Article 
1, section 3, clause 7, Constitution.) • 

We are not left in doubt as to the meaning of the word " convic- 
tion," and the common acceptation and the legal definition are sub- 
stantially the same. 

Webster defines " conviction :" 

The act of convicting ; the act of proving, finding, or ai\Judging guilty of an 



Bouvier defines "conviction:" 

That legal proceeding of record which asoortains the guilt of the party, and upon 
which the sentence or Judgment is founded. 

Webster defines '^ judgment" thus: 

Judgment is the sentence of the law, pronounced by a court or a judge thereof, 
upon a matter in issue in any cause before it ; Judicial determination ; decision of a 
couit. 

Bouvier defines "judgment" thus : 

The decision or sentence of the law, given by a court of justice or other compe- 
tent tribunal, as the result of proceedings instituted for the redress of an injury. 

Now, we have in the clause of the Constitution last quoted the word 
"judgment " in respect to impeachment, and the word " convicted," 
" party convicted " in the same connection, and we have the defini- 
tion of conviction as that legalproceeding of record which ascertains 
the guilt of the party, and upon which the sentence or judgment is 
founded ; so that these apt and appropriate words with well-defined 
meaning in criminal law are found in the seventh clause of section 3, 
article 1, of the Constitution, limiting the extent of the judgment or 
sentence on conviction in cases of impeachment, namely, that it 
shall not extend further than to removal from office, and disqualifica- 
tion to hold and enjoy any office of honor, trust, or profit under the 
United States. It is a limitation on the judgment, and in no sense 
touches the jurisdiction of the court. The highest punishment to 
which the court can go in its judgment is fixed by the Constitution. 
All under this, of the same nature as that fixed, is within the discre- 
tion of the court. It is entirely discretionary with the court what 
shall be the judgment, provided it is of the nature of that set ont in 
the Constitution ; and provided it does not go further than the limit 
fixed bv the Constitution, always making removal part of the judg- 
ment if the party on trial holds a civil office under the United States. 
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But I am not confined to the words " conviction " and " jndffment '' 
in Bapport of the position which I have advanced, namely, that this 
is a tnal for a criminal offense, an official crime, by a constitutional 
conrt with si>ecial criminal Jurisdiction, namely, the Senate sitting 
as a court of impeachment, authorized by the Constitution to hear 
and pronounce Judgment upon conviction. 

In further support of this view I quote the following clause of the 
Constitution : 

The Predflent • * * shall have power to grant reprieres and pardons for 
offenses against the Unite d States, except in cases of impeachment. (Part of 
clanse 1, section 3, artide 9, Constitation.) • 

In this connection I make the following extract from a decision of 
the Supreme Court of the United States defining '* pardon ; " namely : 

Pardon is an act of grace proceeding from the power introsted with the execution 
of Jhe laws which exempts the individual from the punishment which the law in- 
flicts for a crime he has committed, (7 Peters, page 150, the passage quoted on 
page 100. 

The position that Judgment in cases of imi>eachment inflicts no pun- 
ishment is conclusively overthrown by the passage which I have Just 
ouoted from United States vs, Wilson, in which the opinion was de- 
bvered by Chief Justice Marshall. 

Analyze the clanse of the Constitution last quoted in the light of 
the above opinion of the Supreme Court, and by substitutiuff for 
" pardon'' its meaning as defined by Chief Justice if arshall, speiudng 
for the court, and we have : 

The President shall have power to erant renrieves and exempt an indiridnal 
from the punishment which the law inmcts for the crime he has committed, except 
that in cases of impeachment he shall not have the power to exempt an inciividual 
from the punishment which the law inflicts for the crime he has committed. 

So that we have the apt and appropriate words of the criminal law, 
"judgment" or "sentence," " conviction," " nardon," "punishment," 
" crime." " punishment," which the law " inflicts," Ac, for " crime," 
all nsea in respect to impeachment. 

The conclusion to my mind is irresistible that this must be held a 
trial for a criminal offense — an official crime ; that this conrt is a 
court of special criminal Jurisdiction, with the power to inflict pun- 
ishment upon conviction and Judgment, the extreme penalty or limit 
of the Judgment consequent upon conviction being fixed by the Con- 
stitution, beyond whicn the court cannot go. 

If this be correct, and if there be nothme in the Constitution to 
the contrary, and there is not, then the Jurudiction of this conrt to 
hear, tiy, acquit, or convict, and pronounce Judgment of acquittal or 
conviction according to the facts, attached instantly upon the alleged 
commission of the crimes and misdemeanors imputed to the defend- 
ant in the articles of impeachment. 

The question of guilt or innocence has nothing whatever to do with 
the question of Jurisdiction. If the House of Representatives had the 
power to impeach upon the facts averred in the ar icles, this court 
has Jurisdiction to try. And this Jurisdiction attaches in this court 
according to the facts averred in the articles of impeachment, pre- 
cisely as Jurisdiction attaches instantly to a court oi criminal juris- 
diction according to the facts averred in the indictment. Jurisdic- 
tion in both cases may lie dormant for want of discovery; but, for all 
that, it exists, and the beginning of proceedings is simply setting in 
action a pre-existing Jurisdiction. The Jurisdiction of an ordinary 
criminal court may uso lie dormant for want of indictment, precisely 
as the Jurisdiction of this court may lie dormant for want of articles 
of impeachment : nevertheless Jurisdiction in each case vest« upon the 
comimssion of tne offense. Jurisdiction once attached cannot be 
divested by the act of the party inculpated so long as he may live. 
The position of Blr. Rawle, that impeachment will lie against a per- 
son " who is or has been " an officer of the United States, for a high 
crime or misdemeanor committed while in office, is, in my Judgment, 
correct and consonant with the great purposes sought to be accom- 
plished by this grant of power in the Constitntion. 

In the Virginia convention called to consider the Constitntion of 
the United States, Mr. Madison, while discussing the treaty-making 
IM>wer, referring to the President, said : 

• * » Ifheshouldseduoeapartof the Senate to a participation in his crimes, 
those who were not seduced would pronounce sentence against him; and there is 
this supplementary security, that he may be convicted and punished afterward, 
when otner members come into the Senate. one.third being excluded every seoond 
year; so that there is a twofold security— the security of impeachment and con 



tion, second edition, volume 3, page 516. 

It follows for the reasons given, if they be sound, that the plea to 
the Jurisdiction should be overruled. 

Second: 

Bach House may detennine the rules of ita proceedings. (Part of clause 9, section 
5, article 1, Constitntion.) 

The House of Representatives, under this warrant of the Constitu- 
tion, and in order to facilitate and expedite busii^ess, has subdivided 
itself into many committees, and among others a Committee on Ex- 
penditures in the War Department. This committee, as appears by 
the defendant's pleas, had this matter under investigation while he 
was Secretary of War, with the defendant before them in person ; 
had examined a witness, and were proceeding to investigate the mat- 
ters charged against the defendant. It is true the defendant in the 
Bome plea says that said oommittce had no authority from the House 



of Representatives to investigate the charges against him, but I ap- 
prehend this does not change the fact, nor the ratification of the 
action of the committee by the House, nor the constitutional power 
of the committee derived through the House. In my Judi;raetit the 
proceedings begun, had their origin constitutionally, before that 
committee. 

Resolutions ordering articles of imx>eachment was another step, and 
still another was taken by presenting and exhibiting articles of im- 
peachment against the defendant at the bar of the Sena^ If, then, 
the more circumscribed view is t-aken (to which I do not give my 
assent) that Jurisdiction attached by the beginning of proceedings, it 
attached when the investigation began before the committee, (of 
which defendant had notice and appeared,) culminating in articles of 
impeachment : and jurisdiction, having vested, could not be divested 
by the act of the derendant, and thererore the plea to the Jurisdiction 
should be overruled. 

Third. I think it entirely immaterial whether the ppty against 
whom articles of impeachment may be presented is in office or not at 
the time they are found and exhibited. 

The essential point is, Was he an officer of the United States at the 
time the imputed crimes and misdemeanors set forth in the articles 
are therein charged to have been committed by him as such officer f 
If yea, the juriMliction of the court of imi>eachment instantly at- 
tached and became vested by reason of the alleged commission of the 
high crimes and misdemeanors in office, precisely as the Jurisdiction 
of the criminal court instantly attached and became vested by the al- 
leged commission of the crimes and misdemeanors against the law of 
the land, considering him the same as any other criminal person. Both 
jurisdictions spring out of the same %cts. There is no reason why 
one Jurisdiction should attach before the other ; nor is there any more 
reason why one Jurisdiction should be divested by the act of the party 
more than the other. The admission of such doctrine renders the Con- 
stitution in this regard a dead letter. Now we know that the incul- 
pated party cannot divest the Jurisdiction of the ordinary court of 
criminal Jurisdiction by his own act, neither can he divest the court 
of impeachment of Jurisdiction of his official crimes by his own act. 

The Blount case, (2 Annals of Congress,) to which reference has so 
frequently been made, settles nothing in respect to this point. It 
simply determines, and properly, that a Senator is not a -civil officer 
of the United States, and therefore not impeachable, and this doubt- 
less because his title and commission come from a State, and not from 
the United States. This exposition, in my Judgment, is consonant 
with right and reason. Not only so ; it is the recognized doctrine in 
England, to which we must look in the absence of a definition of im- 
peachment in the Constitution, and of authoritative precedents in 
our own country. 

The Constitution refers to impeachment without deflnin^r it. It assumes its ex. 



istence, and silently points to Enctlish precedents for knowledge of dotalL (Pro< 
f essor Dwight in sixth American Law Register, paf;o 357.) 

Amongtho numerous English precedents which mi^ht be cited the 
cases of Warren Hastings and Viscount Melville are m point. Both 
had resigned their offices ; Melville while the subject-matter of his 
delinquencies was under discussion, Hastings before proceedings had 
begun. Hastings's trial was pending and had drawn to it unusual 
attention and interest in Europe and America at the very time the 
constitutional convention was in session. The debates in the conven- 
tion on the question of the removability and disqualification by im- 
peachment of the President throw much light on this subject. The 
question there was not whether the Executive should be impeachable, 
but whether he should be impeachable while in office. It seems not 
to have been doubted that he could be impeached after his term ex- 
pired. We must conclude that the framers of the Constitution had 
the English precedente before them and had full knowledge that in 
England the power of impeachment not only existed but was acted 
on of impeaching persons after they had gone out of office as well as 
while in office for crimes and misdemeanors committed in office. The 
conclusion is irresistible that they jiccented the word impeachment 
with its well-understood and recognized meaning, limiting only the 
power of the conrt in its Judgment to removal and disqualification 
and commanding remove on conviction where the impeached party 
was a civil officer of the United States. The power of impeachment 
beiuff restricted in the matter of Judgment^ and not otherwise, ac- 
cordmg to all recognized rules of construction, no other restriction, 
modification, or qualification was designed or made. 

The trial by impeachment was, m my judgment, designed by the 
Constitution to be a trial for official crime. The punishment is apt 
and appropriate to official crime : removal from office and perpetual 
disqualification. Removal from office relatively to perpetual dis- 
qualification is a trifling matter. It is done almost every day, some- 
times with, sometimes without, cause, and does not have perceptible 
influence on the politicial or social standing of the officer removed 
where trial is not had ; but the man under sentence of perpetual dis- 
qualification to hold any office of honor, trust, or profit under the 
United States is as completely ostracised from his fellows as the Man 
in the Iron Mask was isolated in his lonely cell. The felon may be 
pardoned ; the man disanalified by the judgment of the court of im- 
peachment never. We know not what is the unpardonable sin which 
excludes its perpetrator from all hope of entering the portals of 
heaven, but tuis we do know, that a man who stands convicted of 
high crimes and misdemeanors committed while in office, and is sent- 
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enced by the conrt of impeachment to perpetual disqaalifioation, is. 
held by publio opinion to be a living, moving infamy, a moral leper, 
Hhanned by his fellow-man and without hope of pardon this side the 
grave. 

And this supreme punishment is, in my judgment, inflicted not only 
to get rid of a bad man in office, not only to prevent that man ever 
being restored to office, but chiefly, by fearful example, to teach M 
men that American institutions and the perpetuation of free soveru- 
ment. of the people, by the people, and for the people, demand purity 
in office. It says to all the world, in fearful langnagCj that he who 
obtains office, however exalted be his social and political station, 
and who betrays his sacred trust by the commission of official crime, 
and upon fair trial is found guilty and sentenced by this court to 
perpetual disqualification, unlike the ordinary felon, is beyond 
pardon, because he has betrayed, to the hurt of all the people, a gnreat 
trust. It teaches all men that the public offices of the land, to which 
the humblest citizen may aspire, are forever closed against him, be- 
cause he has been weighed in the balance and found wanting. The 
Constitution intrusts tnis fearful power to no ordinary tribunS. The 
character of this aneust court gives emphasis to the positions I have 
presented. Two embassadors nom every State in this Federal Union 
of co-equal States make up this august court, and it is not reason- 
able and in consonance with human action that they vdll close the 
eates forever to political preferment against an American citizen un- 
leaa they can and ought in truth ana conscience to pronounce this 

I have not discussed section 4, article 2, of the Constitution, to wit: 
The President Yioe-PresideDt sod all civil oiBoera of the United States, shall be 

removed from office on Impeachment for, and oonriotlon of, treason, bribery, or 

other high crimes and misdemeanors. 

This section, in my judgment, does not touch the question of Juris- 
diction, nor the power of the court as to its judgment save as herein- 
after stated. The jurisdiction is ample and unrestrioted by a former 
clause: 

The Senate shall have the sole power to try all impeachments. 

The number of the court necessary to convict is also set out in a 
former clause : 

And no person shaU be convicted withoat the concnrrenoe of two>thirds of the 
members present. 

The nature and extent of the judgment is previously set out. 

Judgment in cases of impeachment shall not extend farther than to removal from 
office, and disqualification to hold and enjoy any office of honor, trost or profit 
under the United States. 

The fact that a party convicted by the court of impeachment can- 
not plead this conviction in bar to a prosecution by indictment is also 
set out 

Bat the party convicted shall nevertheless be liable and sabject to indictment, 
trial, Jndgment, and punishment according to law. 

If the fourth s^tion of the second article be regarded as jurisdic- 
tional, then the judgment of the court under that section is shorn of 
its principal strength, to wit, disqualification from ever after holding 
office. This is unreasonable, and conflicts with the universal doctrine 
of construction, that all parts of a law must be construed to stand 
according to their plain import, if not manifestly contradictory, which 
is not the case here. 

The fourth section of the second article, In my judgment, means 
that if the party impeached be a civil officer of the IJnued States, he 
shall, upon conviction, be removed from office. Construed with the 
other parts of the Constitution, the whole together means this : We 
have granted to the Senate the sole power to try all impeachments. 
We have furthermore directed that Judgment in cases of impeach- 
ment shall not extend further than to removal from office, and dis- 
qualification to hold and ei\joy any office of honor, trust, or profit 
under the United States. We now command that ii: the party con- 
victed be a civil officer of the United States, by your judgment he 
shall be removed from office. Whetiier you shall go further in your 
judgment, and add disqualification, is within your discretion. 
Whether you convict or not, is to be determined on your consciences 
according to the facts ; but ^onld you convict, you shall remove. This, 
in my judgment, harmonizes and gives force to every part of the Con- 
stitution bearing on impeachment. 

It will be not^ that in respect to impeachment the sixth clause of 
section 3, article 1, of the Constitution uses the word " person," not 
«< officer.'' The seventh clause of the same section uses the word 
" party,'' not ** officer ;" while the fourth section, second article, uses 
the word ** officer." This is not accidentaL The greater word '< per- 
son," *< party," in the third section, first article, embraces the lesser 
word " officer," in the fourth section, second article ; so that every 
part of the Constitution on impeachment can, without the slightest 
strained construction, be given its full force. And it is also to be ob- 
served that there is not a word in the debates of the convention which 
framed the Constitution indicating an intention to limit or in any 
mxuiner restrict the broad power previously granted in clause 6, sec- 
tion 3, article 1, nor is there anything in the debates to show a desire 
or intention to abridge the power of impeachment as exercised in the 
British Parliament, except in the judgment. The judgment was re- 
stricted, not the piurties against whom judgment might be rendered. 
Unless the converse appears, we must condude that the framers of 
the Constitution took tne word impeachment as tJiey found it, and 



placed just such restrictions on it, and no more, as they deemed wise. 
And these I have endeavored to show affect the judgment and not the 
jurisdiction. 

My jud^ent from every stand-point from which I have earnestly 
and laboriously examined this grave and most important question ^ is 
that the Senate, sitting as a court of impeachment, has iurisdiction 
to try the case at bar, and therefore that the plea to the jurisdiction 
should be overruled. 



OFlia«m •r Hr. Wright, 

Delivered Map 17, 187a 

Mr. WRIGHT. To the articles of impeachment preferred against 
him by the House of Representatives, the defenoant, William W. 
Belknap, pleads, among other things, that at the time said articles 
were exhibited he was not, nor has he since 1)een, nor is he now (at 
the time of plea pleaded) an officer of the United States. To this 
the managers on tne part of the House of Representatives interpose, 
in substance, a demurrer, to the effect that, if a civil officer of the 
United States at the time of the commiseum of ike offense charged, it 
matters not that he had laid down such trust before said articles were 
exhibited. 

It appears from the pleadings and record that, though said defend- 
ant was Secretary of War prior to the 2d day of March 1876, and at 
the time of the commission of the alleged offenses, he at ten c^elook and 
twenty nUnutee of the forenoon of that day tendered his resignation of 
said office and that the same was then and there accepted by the Pres- 
ident of the United States; that the House of Representatives on that 
day, (to vrit, March 2 1876,) qfter the hour above named resolved to 

§ resent articles of impeachment against said defendant; that the 
enate was notified thereof on the 3d of March by the proper com- 
mittee of the House ; and that the articles were exhibited in proper 
form and at length on the 4th day of April 1876. 

The question of jurisdiction thus raised has been discussed with 
distinguished and exhaustive ability, and meets us at the very thres- 
hold of the investigation. It is one of the utmost gravity^ whether 
viewed as one affecting the rights of one charged or the public service, 
and especially so since it involves the construction of several most 
important provisions of the Federal Constitution which are novr. at 
the close of one hundred years of our national history, for the nrst 
time presented for authoritative determination by the American 
Senate. 

The question is this: Defendant being a civil officer at the time of 
the oommiseUm of the offeneee charged, is he liable to impeachment under 
articles exhibited against him <^fter he had resigned eaid office, said res- 
ignation having been accepted by the proper executive officer? 

Before reaching the main question, no we ver, two or three unim- 

Eortant ones are perhaps worthy of notice. I dispose of these very 
riefly. 

First. The acceptance of the resignation was in no manner neces- 
sary to its validity or completeness. As a role, and save where a 
statute otherwise provides, any civil officer may, at his own will and 
pleasure, lay down any public trust; and, that he may be relieved 
from further official responsibility and care, it is not necessary that 
he shall have or obtain the consent of any other official or person 
thereto. There is no law which forbids the Secretary of War or any 
other civil officer under the United States, residing his office, and 
this resignation, when duly tendered and offered m f^^t, therefore, as 
completely and absolutely disrobed the defendant officially before 
as after its formal acceptance by the Executive. The Executive had 
no discretion, for he had no power to compel the defendant to remain 
in office. The law may require the assent of another, or others, to 
get into office in this country, but, fortunately for the officer, and 
perhaps for the service, too, he does not need such assent to get out. 

Second. Does the motive infiuencing the resignation in the least 
affect the question f In other words, suppose the defendant resigned, 
avowedly, openly, and undeniably, ifor the purpose of avoiding im- 
peachment, and for no other purpose, could this in any manner be 
considered in determining our jurisdiction f I answer, most certainly 
not. The resignation was a legal act Mid must have, upon every prin- 
ciple known, so far as I am aware, to every system of jurisprudence, 
its legal effect. The motive influencing is of no more consequence than 
the color of defendant's hair or his opinion of the impeaching com- 
mittee or the members of the Senate. Of course, if the resignation 
was not actual but colorable or simulated, a different auestion would 
be presented. But in this case, admitting it to be real or actual, the 
motive is attempted to be brought in question as of value. With it, 
I repeat, we have nothing to do. 

Tlurd. Had the defendant resigned at the time the House of Rep- 
resentatives took action f It is said he had not, for the reason that, 
as the House resolved on impeachment on the same day, though at a 
later hour than the act of resignation, such resolution took effect, by 
relation, to the first moment of that day, and therefore was prior, 
in actual or legal time, to the resignation. 

I do not stop to inquire whether defendant was actually and in a 
legal sense impeached, or rather whether a due presentment was 
made prior to tne 4th day of April last, (the day when the articles 
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were fioally exhibited,) in the sense aod for the purpose now nnder 
consideratioD. For, conceding that he was in law impeached on the 
2d day of March, but as matter of fact at an hour after the resigna- 
tion I am still very clear that the resignation was pnor in legal time, 
and that therefore defendant was not on officer at the time of im- 
peachment. If there are no portions of a day as to the imyeachtMni 
neither are there as to the resignationf and if one, therefore, goes back 
to the first moment of the 2d of March, so must the other. And if 
defendant, therefore, bad resigned on that day <\fter the articles were 
resolved upon, he could claim, in my Judgment, with as much pro- 
priety as the managers now do, that, as that act went back by rela- 
tion to the ^rst moment of that day, he was out of office before the 
House took action. And if, by possibility, in that state of the case, 
his counsel had so claimed, it is at least probable that such claim 
would have been resisted as stoutly and ably by the managers as they 
now insist upon this rule for the people. But I repeat, if it is true 
in one case or as to one act, it is etiually so as to the other, and noth- 
ing is gained. It is not true as to either, however, for in our criminal 
Jurisprudence, in a matter so vitally affecting the rights of one 
charged with the highest offenses, neither the law, justice, nor com- 
mon reason will allow a technical, barren rule — a rule, too, only to be 
invoked in furtherance of jnstice — to give the lie to what is true in 
fact, or to make that true in law which is false in fact. 

I shall assume therefore that the defendant was actually ont of 
office at the time he was impeached, as much so and as completely as 
if he had resigned or his tenu of office had expired days or months 
before, and I shall treat the alleged motive of resignation as of no 
possible account, and upon these assumptions inquire whether he was 
still amenable to this constitutional punishment. 

Other Senators have, and others doubtless will, discuss the history 
of the constitutional provisions involved, as also the authorities or pre- 
cedents bearing upon the same. Because of this, as also because thiflit 
whole field was exhaustively gleaned by counsel, but more because in 
my judgment, in view of connictiuff opinions and the comparatively 
little attention heretofore given to the real question here involved^ the 
merest ray of licht has on prior occasions been thrown upon it — I 
say because of these things I shall content myself with stating my 
conclusion from the provisions of the Constitution itself. I do not 
think, however, that the authorities help us much, if any, and that 
it must be treated as a question to be now for the first time author- 
itatively settled by the American Senate. I may remark, however, 
in passing, that I by no means believe that the little decided conflicts 
with the conclusion I reach. 

The consequences of the one construction or the other of these con- 
stitutional provisions, let me also say, I regard as having legitimately 
but little weight. The light or aid drawn from the deprecated or to 
be desired consequences of this constrnction or that of a statute or 
constitution is, at best, in most cases of the least value, and indeed 
not infrequently misleads or ends in error. Then, too, in this case it 
were difficult to tell in which path we shall find most dangers or in 
which greater safety. For if only those can be impeached who are 
in office at the time the articles are exhibited, then it is said the con- 
sequences would be most disastrous to the public welfare and the 
situation most anomalous; because the most hardened ami corrupt 
official could by resignation, even after the Senate had adjudged hi$ giult 
and before sentence, cheat the law and go nnwhipt of justice. 

And the Senator from New Jersey, with a heart that ever beats 
responsive to the highest moral impulses, feeling and seeing the great 
wrong which would follow the rule that resignation t^fter trial and 
immediately preceding sentence oould defeat Jurisdiction, has at- 
tempted to find a middle ground. But I submit Just here that there 
is no middle ground. He cannot find rest for his feet upon any such 
theory. Indeed his argument rests, he will allow me to say, more in 
theory than in logic If only those tn office can be impeached, be- 
cause removal is declared in all cases to be a part of the penalty, then 
the logic is inexorable and not to be avoided that they must heeoat 
ike lime the sentence is pronounced. You cannot decapitate a headless 
trunk, whether the head was off a moment or a year before you came 
to the execution. 

But returning from this digression, I remark that to the argument 
drawn from such consequences it is answered, grant the premises, 
yet one liable to impeachment may be indicted and tried in the Judi- 
cial courts, and that if he escapes the sentence of the impeachment 
triers and courts, he must still confront the greater and more inex- 
orable Judgment of a great people, who, while they judge in mercy, 
love that which is politically Just ; and that neither resignations nor 
forms nor pleas nor Judgments of Senates can control or mislead this 
grandest of inquests. On the other hand, if those once in office and 
now ont can be impeached, if this is the meaning of the Constitu- 
tion, then in alarm it is said, only the grave can bar such prosecu- 
tions ; and, too, that at each turn of the political wheel in this Gov- 
ernment, where elections are frequent aud the people's will not the 
most stable, those displaced may be at the merc^ of an exultant 
and bitterly malignant triumphant nugority. To this it is answered, 
that guilt can only be found by the action of both Houses, the Sen- 
ate only being allowed to so declare by a two-thirds vote ; and that 
it is not to be presumed that a power so great and so tremendous 
will be invoked except in cases clearly and Justly calling it into ex- 
orcise. And thus I might at much greater length state the argu- 
ments based upon the supposed consequences of adopting this view 



or that of the Constitution, and their claimed complete refutation ; but 
I dismiss them all ; for if the Constitution speaks, and I am to assist 
in its execution, then with conseqences I have nothing to do, no 
care. As a member of this court, knowing that I must for myself 
declare the law, I may happily, in the discharge of that duty, leave 
consequences to take care of themselves. 
What, then, is in the law or the Constitntion f 
Tho Honse of Sepreeentiitives shall have tho sole power of imp«aohment 
This is found in the second section of the first artic^ in its proper 
and appropriate connection. These words are few, but their mean- 
ing is certainly neither obscure nor doubtful. It gives to tho House 
the power to impeach and excludes every *other body, for it says tho 
House '* shall have the sole power," Nothing is left for interpretation, 
as to nothing in the sentence need we resort to books or law for ex- 
planation but the last word, 'impeachment," and which was very 
fully explained and defined yesterday by the Senator from Vermont, 
[Mr. Edmunds,] and to it I shall not, therefore, refer more at length. 
By this clause, then, we have declared the grand inquest which alone 
can present or exhibit articles of impeachment against those liable 
to its penalties under our Constitution. 

This as clearly confers the power as it would be possible for any 
words or language to do, and I confess to not a little surprise that any 
one should say that it does not confer power. If the power to im- 
peach is not conferred here, it is not at all. Why it says that the House 
shall have the power of impeachment, the sole power. When the Con- 
stitution says that Congress shall have the power ''to lay and collect 
taxes,'' is there no power conferred f When it says Congress shall 
have power to "borrow money," does It confer the power named? 
When it says it shall have power to " coin money/* do jron want more 
to show that it has power to do this thing ? When it says it shall 
have power to *' establish post-offices and post-roads," have we ever 
doubted that power over tncse subjects was thereby conferred ? When 
it says that the House shall ''elect its own Speaker and other officers," 
has any one ever denied that this conferred the power to make these 
selections ? And when it says the House shall have the power, the 
" sole power of impeachment," do we need any more unequivocal and 
clear or emphatic language to show where this power is lodf^ed or 
the right and dutv to exeroise it f Why if the language used lo this 
case does not confer the power claimed, then I repeat Tc is not found 
at all, nor has Congress power to do anything whatever upon any sub- 
ject, for in precisely the same language is all power conferred upon it 
as« legislative body. No, Mr. President, it will not do to say that 
this does not confer the very power claimed : and I repeat, as I shall 
I hope hereafter show, that this provision is the very source of the 
power invoked in cases of impeachment, and that without it we are 
driven to rely upon the merest implication. 

Having, then, the supreme grand Jury, or the proper inquest; hav- 
ing found who alone may impeach, we nexc Inquire who is to <r3f 
these offenses. This is answered in section 3 of the same article, 
where it is declared that — 
The Senate nhall have the sole power totryaU impeackmente. 

And thus we see that the power to exhibit articles is giffen to but one 
body, and that of trying is in precisely the same terms limited to the 
Senate. The machinery of impeachment can only thus be set on foot, 
and when jurisdiction is invoKed but one body can exercise it. In 
other words, we have but one Jurisdiction wHh sole power to present, 
and the one court having sole and exclusive Jurisdiction to hear and 
determine. 

And now, having the agencies prescribed or the power given, rather 
bv enumeration than by definition, we may remark, (and this is true 
of almost the entire Constitution.) we naturally inquire for what may 
the House impeach and who is liable to the process ; and when we 
have answered these inquiries we have at the same time anstfered 
who and what the Senate may try ; for I assume that the Senate may 
and (perhaps) must try such persons and for those matters which the 
House may constitutionally present. 

The first inquiry, for ir^ offenses may this jurisdiction be invoked 
or for what may the proper persons or officers be prosecuted by im- 
peachment, is not very material, I grant, to the matter now before 
us, since there is no point made, thus far at least, that the mattere 
charged in the articles exhibited are not impeachable under the Con- 
stitution. 

We have, then, the only proper body setting on foot this imp|each- 
meut ; this appropriate power nas made in due form its complaint to 
the proper coivt and for or of a matter for which the defendant is 
amenable to the penalties provided by the Constitution, unless by 
his resignation that liability no longer continues. 

Then who are liable f I answer, clearly not the private citizen. 
By this I mean that not every citizen of the land may be impeached. 
The tie of allegiance which holds or binds the citizen to the €k>vem- 
ment and to his duties is to be kept in fuU force and by all proper 
constitutional and legal means in this country as in England. But 
this rule, as I regard, of at least the earlier days of the common law, 
that aU citizens or every subject might by impeachment be held to 
these obligations and punished for their violation, is not tho rule of 
this country. Even in the States where we speak of the common 
law obtaining, we do not mean all of it, but only such parts as are 
not changed by statute, and such Also as are consistent with the spirit 
and genius of our institutions and the habits and manners of our peo- 



Digitized by 



Google 



TRIAL OF WILLIAM W. BELKNAP. 



95 



pie. This prerogative, or power, or right to impeach the private citi- 
zen because of infidelity to his obligations to the Govemmeot, or for 
any crime or misdemeanor, never was contemplated by our Constitu- 
tion as continuing or obtaining, and is no part of the common law of 
this country or of impeachment. For it was no part of the well- 
settled parliamentary or common law when the Coustitntion was 
framed, and this its framers knew ; nor did they ever intend to go so 
far, as is plain from the Constitution itself and the whole frame- work 
of the Government. 

If citizens, as such, for offenses committed while citizens, are not 
impeachable; then wno are ? 

This question the Constitution, I admit, does not answer in words. 
We are left to deduce its meaning, in this respect, largely from its 
implications and more especially and almost conclusively from the 
law as it stood before or at the time of its adoption, rather than from 
on^ positive command. It does not say that civil officers shall only 
be impeached while in office, ' It does not say they shall be liable while 
in office and for a limited period after they shall either volantarily 
lay down their trust or after their terms expire, as in some of the 
States. Nor does it say in words that they shall be subject to these 
great prosecutions after they cease to be officers. All we find is this: 
In the third section of the first article (from which I have already 
4^Q0ted and which I here set out in fall the better to see the connec- 
tion of the entire language) we have this : 

The Senate shall have the sole power to try all impeachments. When sitting; for 
that purpose thev shall be on oath oraffirmatfon. when the President of the ITmted 
States is tried, the Chief Justice shall preside : and no person shall be convicted 
withoatthe oonDorrenoe of two-thirds of the members present. 

Ifii 



Jadgment in cases of impeachment shall not extend further than to removal from 
ofKoe, and disqualification to hold and ez^joy any office of honor, trust, or profit 
under the United States : but the party convicted shall novorthcless be liable and 
•abject to iodictmant, trial. Judgment and punishment, according to law. 

All the provisions thus far quoted, it will be observed, are found in 
the first article of the Constitution, which provides for the law-mak- 
ing power and defines or prescribes its powers and duties. In the 
next article, relating to the Executive, and in its second section, we 
find that he is given ''power to grant reprieves and pardons for of- 
fenses against the United States, except in cases of impeachment f 
and section 4 of the same article declares tfiat — 

The President, Vice-President and all civil officers of the United States, shaU be 
removed from office on Impeachment for, and conviction of, treason, bribery, or 
other high crimes and misdemeanors. 

And thus we have all the constitutional provisions which, as far as 
I can see, bear upon the question as to who is liable to impeachment. 

It will be observed that the provisions of the Constitution assumed 
rather than declared tliat any one should be liable to impeachment. 
For the Constitution does not say that the President and other civil 
officers shall be liable to impeachment for the offenses named, but 
rather assuming such liability, and seeing that the power to impeach 
had already been given, it says that when they are impeached and 
convicted of these offenses they shall be removed. It assumes the con- 
clusion, in other words, that they may be impeached, and applies or 
declares certain consequences which are to follow. I deny that this 
section confers any potrer to impeach, much less that it is the only 
part of the Constitation conferring tuis power. I have already de- 
duced this power from other and unambiguous provisions of the in- 
strument. If there was nothing else than this section. I think it 
would be exceedingly difficult to find power to impeach, lor we would 
be without a tribunal with power to present or power to hear. If 
this was the sole source of power, the danger of exercising from mere 
implication a prerogative so high^ and fraught with consequences so 
great, would be urged upon us with much propriety, and I must say 
not a little force. And it is passing strange to me that any one should 
depict the great danger in extending the implications of the Consti- 
tution, the necessity of looking for an express grant before exercising 
a power, and still rest the exercise of this high prerogative upon a 
section which assumes but does not grant it. 

But it is argued that as removal must be and is declared by the 
Constitution a part of the penalty following the trial and conviction 
in all cases — ^that as this is logically as well as practically impossible 
of enforcement in one out of office, therefore only those who continue 
in office to the time of their presentment, if not of sentence, are liable 
to this proceeding. In my opinion the proposition as thus broadly 
stated, or indeed however stated, assumes too much, and loses sight 
of other and most material parts of the Constitution. 

I do not believe that removal from office is necessarily a part of the 
punishment in all cases. It is in cases where it can be applied, and 
not otherwise. I grant, too, that if removal was the only penalty, or 
if the Constitution contemplated that in all cases it should be a part 
of the penalty, I should esteem there was but little room for argu- 
ment in favor of the jurisdiction when the officer had resigned ; for I 
do not agree with the proposition that inability to enforce the order 
of a court, as applied to such a question, is not to be accepted as a 
fair and proper test of Jarisdiction. The Constitution no more than 
the law requires or exacts vain or foolish things, and to say that the 
Constitution expected or ordained that we should go through the 
farce of inquiring whether we ought to visit a punishment upon an 
offender which for any cause we no longer have the power to inflict 
would be illogical in the extreme, and, as I think, in the face of f^ 
rules of any value or weight in Judicial proceedings. 

But, as already stated, I do not believe that removal is necessarily 



a part of the punishment in all cases. In the first place, I think the 
connection in which this last provision in relation to removal is found 
is of no little significance as bearing upon this question. I find the 
grant of. power to impeach in that portion of the Constitution which 
defines and limits legislative powers and duties. I find in the same 
place the power given and the tribunal named to try the impeachment. 
I find there, too, at least some rules of practice and a limitation of 
the punishment or of the consequences to follow conviction in such 
cases. Now, if having said this much it had stopped, it would scarcely 
be claimed that removal from office was in all oases to be necessarily a 
part of the penalty. Neither do I think would it have been insisted 
thus far that only those in office at the time of conviction were amena- 
ble to impeachment. For if I had found these or like provisions in 
a statute, I should never have thought, I confess, for a moment that 
liability depended upon the official status of the person at the time of 
the trial, but rather at the time of the commission of the act with which 
he was charged. 

But it is said (and I may notice this point here as well as elsewhere) 
that if those out of office were liable to impeachment, why did not 
the Constitution say so ? Ah, Mr. Pi'esident, I think this may well bo 
answered in two ways: First, those who had gone out of office, all will 
admit, were liable to impeachment for acts while in office hy the parlia- 
mentary law of England, It was never held there that impeachment 
was confined to those in office at the time of their presentment. Now, 
is it not fair and legitimate to assume that the framers of the Consti- 
tution knew this, acted upon this assumption, and therefore intended 
that those who had gone out, as well as those in, were amenable to 
such prosecution? And if so, may I not, in the seoond place, inquire 
with the utmost consistency and with next to unanswerable force, that 
if the authors of the Constitution, with this knowledge before them, in- 
tended to include only those in office, why did they not say so f It was 
very easy if they intended it to say " while in office," or use some like 
apt words to express their meaning, and thereby change the rule as it 
then obtained, as aH admit, in England and elsewhere. 

But to return. The Constitution, in that part setting up the legis- 
lative or law-makins branch of the Government, finished or concluded, 
as I have said, all that seemed to be necessary on the subject of pros- 
ecutions and trials of impeachment. Then it turned to the work of 
setting up the executive machinery, and said that he, the Executive, 
shall have certain powers, and, among others, to be '^ Commander-in- 
Chief * * • ofthemilitiaoftheseveralStates,"bntnotuntil''called 
into the actual service of the United States ;" to " require the opinion 
• * ** of the principal officer in each of the Executive Departments," 
but not unless the subject thereof related '^ to the duties of their re- 
spective offices ; " to " grant reprieves and pardons for offenses," * • » 
but not *^ in cases of impeachment ;" and so as to other powers and 
their exceptions. But for the last exception, specially named, he 
could have pardoned or reprieved in impeachment cases as in the case 
of all other offenses against the United States. But that is in no sense 
a limitation or the semblance of a limitation, nor does it seem to indi- 
cate the least intention to limit or restrict the grant of power already 
given, in its appropriate place, over the matter of impeachment. 

And the same reasoning applies to the main section relied upon in 
this connection. The second article, after prescribing the manner of 
electing the President and Vice-President, their tenure of office, what 
Congress might do by law in providing for cases of removal, disa- 
bility, &o,, of both, and that the person succeeding to the office of 
President under such law should hold until the disability should be 
removed or a President elected, and giving to the Executive the 
power to appoint judges, embassadors, &o., then, in its last section, 
(4, the one quoted,) apparently out of abundant caution, and to avoid 
the possible construction that these officers must, in virtue of what 
it had before declared, at all events and in any contingency hold for 
the terms named, it was declared that they and all civil officers should 
be removed from office on impeachment and conviction of the offenses 
named. But how does that limit the power to present and try im- 
pNeaohments before given or the persons to be impeached f This sec- 
tion, as before shown, contains no grant of power on this subject. It 
is as if all the other sections on the subject of impeachment and those 
govemiuff the tenure of office of civil officers had been collated, and 
then at the close it had been said : " But all civil officers shall be re- 
moved from office when impeached and tried for treason," &g. 

And it is not permitted to limit a grant clearly and expressly given 
over a general subject by a supposed limitation ingrafted, and only 
to be supported by the most bund and indefinite implication. There 
is a state of case, it will be seen at once, to>which this section can 
apply in im its force and with the fullest meaning, without invoking 
its langua^ to limit and restrain all the other sections and provis- 
ions quoted. If this is so, then it is my plain duty to so apply it and 
have all the provisions stand. I must not find conflict if I can by fair 
construction help it. That construction is always to be preferred 
and, indeed, adopted which will permit all the provisions of a stat- 
ute^ and especially a constitution, to be of force rather than that 
which will nullify any. I accept and treat this section (4, article 3) 
as a simple rule as to what shall be done in cases of impeachment and 
conviction of those in office and to remove any doubt cis to their right 
to continue to exercise their trusts after their conviction. It does 
not at all impress me that it confines impeachment to those in office 
at the time of their trial and conviction. The langua^ used in connec- 
tion with the other sections is not different from that found in num* 
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berless statutes providing for the punishment of official misoondnct 
and under which I never supposed, nor can I think anyone ever did, 
that the official must continue in office in order to incur their penal- 
ties. 

I am not anmindf ul that the Constitution (article 1, section 3) says 
that '' where the President of the United States is tried, the Chief 
Justice shall preside ;'' and that from this it is argued that this offi- 
cer can only be impeached when in office, for it is asked, If he is out 
of office shall the Chief Justice preside T I answer, certainly not. The 
reason of the provision is clear enough, not doubted by any one ; and 
why diall we attempt to warp or extend its meaning for tne purpose 
of limiting a necessary power, given for wise and necessary purposes 
by the Constitution T 

Mr. President, the Constitution, held up by its four comers and 
considered as a whole, must receive at our hands a reasonable con- 
struction. We must not lose sight of the objects and purposes for 
which the powers therein given were conferred. As was said by 
Judge Storv, that construction ** should be adopted which is most con- 
sonant with the apparent objects and intent of the Constitution ; that 
which will fflve efficacy and force as a government, rather than that 
which will impair its operations and i^uce it to a st^te of imbecil- 
ity ; * * * the exposition should have a fair and just latitude, so 
as on the one hand to avoid obvious mischief and on the other hand 
to promote the public good." It is a charter of life, not of death, to 
the people, their government, and their interests. Purity in the dis- 
charge of official dnty and the perpetual exclusion of bad men from 
all public trusts are quite as essential to this life of the nation as that 
some defiant little official shall be removed from a trust which he has 



Jnder this rule, I think, the construction stated is most clearly to 
be sustained. Because of this, and because I know, as we all do, as 
already stated, that neither in England nor elsewhere, prior to the 
adoption of the Constitution, was impeachment ever coufUied to those 
in office at the time of their trial and conviction, and l>ecause I must be- 
lieve that the fathers employed the language of the Constitution 
with a full knowledge of this fact and of the meaning of the word 
impeachment as then understood and accepted, I rest my conclusion. 
I do 80, also, because I think it in the face of the letter and in de- 
fiance of the spirit of all legislation, as applied to crimes or any- 
thing else, to say that any one can avoid liabilit v or responsibility, which 
has already attached, by voluntarily laying down an office ; and, too, 
because upon every principle, when an officer assumes a trust, he is as 
much liable after the expiration of the term as while in office to 
atone to the offended law for anv violation of its criminal provisions 
as he is for the money he controlled or for those acts of commission 
or omission not involving criminal liability. 

Mr. Ihresident, allow me to say in conclusion that I trust a pardon- 
able State pride, and certainly a strong personal ro^rd for the ac- 
cused, inclined me to another conclusion. My first impressions, too, 
from a casual reading of the instrument, I confess, were against the 

Sower. But living, as my time would allow, my best thought to the 
iscnssion and all the provisions of the Constitution, I have, with 
some reluctance, I admit — ^if reluctance should ever be indulged in 
the discharge of duty—been brought to conclude that we have Juris- 
diction in this case and shall by my vote so declare. 



•piai^B •f Sir* 

Delivered May 17,1876. 

Mr. MERRTMON. Mr. President, I will state briefly a snmmary of 
the grounds of my opinion upon the question now before the Senate. 
After 80 mnch has been said and mncn of it w^ said by Senators on 
both sidee, more than this from me is nnnecessarv, especially as time 
has become so important for the consideration of other business. 

The Constitution defines, limits, organizes, and embodies the pow- 
ers which those who made it deemed necessary to the free operation, 
protection, and perpetuation of our system of national govenunent. 
In interpreting its meaning, the purpose contemplated bv it must be 
kept steadily in view. In that bght and to that end, its leading pro- 
visions and several clauses must receive a fair, just, and reasonable 
construction. This leading rule ought always to prevail in asoertain- 
ine its meaning and ^ving effect to its several provisions. 

Now, the Constitution provides as certainly the method of trial by 
impeachment as for a Judiciary or the trial by Jury. This method of 
trial is intended to answer a distinctive and important purpose, and 
that must be ascertained by applying the role Just stated in constru- 
ing the several clauses providing for it. 

It is provided in article 1, secuoii 2 — 

That the Houm of BepnMotetivM ahsll • * * have the sole power of im- 
peeoboieiit 

By this clause the unqualified power to impeach is conferred upon 
the House of Representatives. 
In section 3 of article 1 it is provided that— 

The Senate shall baye the sole power to try aUimpeaohments. * * • Judgment 
in cases of impeaehment aballnot extend further than to removal from offlop, 
and disooalifioatioQ to hold and ei\)oy any offloe of honor, trosi, or profit under the 
17 oited Statee: but the party convicted snail nevertheless be liable and rat^Ject to 
indictment, trial, Judgment and punishment according to law. 



These clauses confer upon the Senate the sole power and juiisdio- 
tion to try all impeachments, limiting only the power of judgment. 

Here it is important to ascertain what is meant by impeachment. 
It is not defined in the Constitution, and we must necessarily look 
elsewhere to learn its meaning. It is a technical legal term, well un- 
derstood in the English common and parliamentary law, and to that 
law. it is agreed by all, we must look for its meaning and use. Ac- 
cording to tliat law, it implies a method of accusation of official crime 
hj which the House of Commons in England preferred charges of 
crime against some person who, at the time of the commission of such 
crime, sustained some official relation to the government before the 
House of Lords. The House of Commons had the right and power to 
accuse any person who had been guilty of crime while in office under 
the government of such crime before the House of Lords, and the 
latter had the right and power to try and acquit or convict the ac- 
cused and award judgment in its discretion. It was not necessary 
that the person so accused should be in office at the time of impeach- 
ment ; but it was only necessary that such person should have been 
in office at the time of the perpetration of the crime in order to raise 
the jurisdiction of the court of impeachment. Perhaps, in ancient 
times, the House of Lords may have had, or exercised arbitrarily, a 
more extensive jurisdiction in matters of impeachment, but the jQn- 
glish law was as I have stated it to be at and for a long whUe be- 
fore the time of the formation of our Constitution. 

This definition of impeachment being true, then the clauses of the 
Constitution just cited provide certainly that the House of Repre- 
sentatives, like the House of Commons in England, have the unquali- 
fied power to impeach— that is, to accuse — any person of crime per- 
petrated while such person held office under the United States be- 
fore the Senate, and the Senate, like the House of Lords in England, 
have the power to hear, try,' ana acquit or convict such person so ac- 
cused, and award Judgment. But the powei^ of judgment is limited ; 
it ** shall not extend further than to removal from office, and disquali- 
fication to hold and enjoy any office of honor, trust or profit under 
the Unit<ed States." The power of Judgment was not so limited in 
the House of Lords. And so, too. it is not material that the person 
so accused should be in office at tne time of impeachment in order to 
raise the jurisdiction of the Senate to try, acquit or convict, and give 
Judgment, unless there is some provision in the Constitution so pro- 
viding ; it is sufficient that he was in office at the time the alleged 
offense was committed. 

There is nothing in the clauses of the Constitution already cited re- 
<]|uiring that the persons impeached must have been in office at the 
time of impeachment; on the contrary, the limitation in the last 
clause upon the power of Judgment goes to show that it was contem- 
plated that the offending officer, though out of office by resignation 
or otherwise, might be impeached so that he might be disquaMed to 
hold office afterward. It provides that — 

Judgment in oases of impeachment shall not extend further than to removal 
from office, and disqualiJicaMoH to hold and er^oy any oJUe qf honor, trtutt or pro/U 
vnder the Uniisd StaU$, 

To construe this clause as meaning that the guilty officer must have 
been in office at the time of impeachment is to render it practically 
nugatory, for he would always resign his office, and thus avoid impeach* 
ment. All rules of legal construction, as well as the reason of the 
thing, forbid such a construction. 

The only other clause of the Constitution bearing on this subject is 
section 4 of article 2. It is in these words : 

The President, Yioe-President and all civil officers of the United States, shall 
be removed from office on impeachment for, and conviction of, treason, bribery, or 
other high crimes and misdemeanors. 

This clause does not confer Jurisdiction, nor does it purport to do 
so. By the clauses which precede it and which appear m tne proper 
place m the Constitution for that purpose, general Jurisdiction is con- 
ferred. 

If it shall be treated as defining and limiting the class of persons 
subject to the Jurisdiction of the Senate as a court to try imi>cach- 
meut, then it must be so construed, if possible, as to harmonize 
with the clauses conferring jurisdiction. This may reasonably be 
done by giving it the effect that all officers in office at the time of im- 
peachment shall be removed from office, leaving the disqualification 
to hold office to the discretion of the Senate. 

If this provision were not in the Constitution, the Senate in oases 
of impeachment would not be obliged to give Judgment of removal 
from office. It might give any Judgment short of tnat, as of censure, 
or suspension from office, or the like. This clause by its express man- 
datory terms prevents tnis. and requires that any officer convicted 
for the offenses named shall he removed fi^om office. It is mandatory. 
As to disqualification to hold office, that is left to the discretion of 
the Senate, as provided in the clauses giving Jurisdiction. There is 
no word in the clause limiting the power to impeach to the time when 
such officer is in office, nor is there any such necessary or reasonable 
implication. Qiving the words the plain meaning I have attributed 
to them, all the provisions of the Constitution cit^ harmonize, and a 
manifest general purpose is effectuated : that is, to protect the Qov- 
emment against faithless and corrupt officers and prevent the return 
of such men to office under the United States. This purpose is aided 
by another provision of the Constitution, which limits the pardoning 
power exercised by the President, so that it cannot reach cases of im- 
peachment. 
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The maoifest purpose and spirit of the CoDstitation is, through the 
oonrt of impeachment, to protect the Government and people against 
liigh crimes and misdemeanors committed by the President, Vice- 
President, and all other civil officers and perhaps other officers, while 
in office, by not only removing such ofi'ending officers from office, but 
also by disqualifying them to hold office ever after. Now, if it shall 
be held that by resigning his office the guilty officer can evade im- 
peachment, or that resignation operates to oust the jurisdiction of the 
court, then one part of the purpose, and iu many cases that might 
arise, the most important part of the purpose, of the Constitution will 
be debated ; that is, to disqualify a great, corrupt, and powerful man, 
after he has because of crime resigned his office, to return to office 
again by means that he might iu many ways employ. Can a con- 
etmction which leads to such results, that thus defeats a distinctive 
and important purpose of the Constitution, be allowed! It seems to 
me that its terms, its phraseology, its manifest purpose and spirit all 
alike forbid it. 

I am therefore of opinion that the plea of the accused to the Juris- 
diction of the court cannot be sustained ; that it must be overruled, 
and the accused required to answer acoording to law. 



Oplai«M •€ Mr. H^we, 

Delivered May 19, 1876. 



Mr. HOWE. Mr. President, the pending debate has developed two 
very different theories touching the remedy of impeachment as pro- 
vided by the Constitution of the United States. Some Senators main- 
tain that the Constitution adopts the remedy known to the parlia- 
mentary law of England, subject only to such limitations as are 
expressly prescribed by that instrument ; while others hold that our 
Constitution borrowed nothing but the name of the remedy from En- 
glish jurisprudence, and that it confers upon the two Houses of Cou- 
l^ress no power in impeachment any more than in legislation not ex- 
pressly granted. On one side it is argued that Congress may do by 
impeachment whatever the British Parliament may do, unless pro- 
hibited by some clause of our fundamental law. On the other hand, 
it is contended that Congress can do nothing by impeachment, or any 
other way, unless expressly authorized by the t«rms of that law. 

In my own judgment the English remedy of impeachment never 
ought to have existed anywhere, and never was transplanted into 
this country. I therefore begleave to submit briefly a view of that 
strange remedy known in the English law as impeachment. 

I'be British constitution is of volcanic formation. In it-s succes- 
sive chapters we see the upheaval of different political convulsions. 
Human necessity, not human choice, gave shape to the dreadful proc- 
essea. Sometimes it was the necessities of a prince, sometimes the 
necessities of a class, sometimes the necessities of the people which 
dominated the movement. Parliamentary impeachment was the re- 
sult of one of those convulsions. Impeachment originated in the ne- 
cessities of a prince, and not in the necessities of the people. Mr. 
Hall am says the impeachment of Lord Latimer was the first which 
occurred under the English government. That was during the reign 
of Edward III. He was an able and not very scrupulous monarch. 
Hi« ancestors for four reigns had been the vassals, not the sovereigns, 
of the English nobles. His great great grandfather was that King 
John from whom the barons of England wrested the great charter 
at Runnymede. His great grandfather was the third Henry, in whose 
reign the infamous Albemarle plundered prince and people indis- 
criminately, and Fawkes de Breaut^, when the court had pronounced 
thirty-five judgments against him for the expulsion of so many free- 
holders from their possessions, armed his retainers, took the judge 
fi-om the bench, ana imprisoned him in Bedford Castle. His grand- 
father was Edward I, a prince of great activity and courage. But 
his authority was defied both by the clergy and the nobility. The 
archbishop of Canterbury told him he must not assess the church, 
because the Pope had forbid the clergy to pay taxes. The Earl of 
Hereford refused to go with his army into Flanders. The king ex- 
claimed to him. "By God, sir earl, you shall either go or hang ;'^ and 
the earl replied with equal spirit, " By God, sir king, Fll neither go 
nor hang."^ In the end, the king was obliged to apologize both to 
the clergy and the nobility. His father, Edward II, was dethroned 
and mumered. Admonished by so many examples of the dependence 
of the Crown upon the peerage, Edward III resolved upon its disen- 
thrallment. He came to the throne when he was only thirteen years 
of age. He was subjected to a regency, composed of five clerical and 
seven lay peers. While he was yet an infant he saw the combined 
power of that regency crumble to dust under the iron heel of the as- 
piring and lawless Mortimer. When he was but seventeen he seized 
Mortimer and hung him. At eighteen he assumed the scepter, and 
laid it down only when he laid down his life forty -six years later, 
after one of the longest and most triumphant reigns in English an- 
nals. 

To Edward HI history accords whatever of honor is due to the in- 
vention of the great process of parliamentary impeachment. Fawkes 
de Breaut^ had shown how inadequate were t]|e courts of law to curb 
the turbulence or check the rapacity of the nobles. The humiliation 
of his grandfather and the homicide of his father had prpyed t|in im- 



potence of regal authority. Weary with the unequal contest be- 
tween the prerogatives of the king and the power of the nobility, he 
ventured to unmask before the barons of England a power until then 
nnfelt, but against which the startled peerage saw at once the sover- 
eign authority of the Crown could alone protect them. It was in 
1376, just five hundred years ago, when Edward III instructed the 
Commons of England to appear before the House of Lords, and in 
that sounding phrase which still thunders in the forms of impeach 
ment to demand in the name of all the people of the realm judg- 
ment against Lord Latimer for high crimes and misdemeanors. No 
statute ^ave the new and strange remedy, defined its office, or pre- 
scribed its boundaries. No royal grant conceded it. It was not found 
in the great charter of King «fohn, nor in either of the codicils thereto 
published by Henry III and the first Edward. As suddenly as the 
gift of diverse tongues fell upon the apostles upon that memorable 
day of Penticost, there fell upon the people of England a power t.o 
speak with one tongue, to appear as plaintiff against any single sub- 
ject, to prove the doing of an act merely by averring it, and to sub- 
ject the act to any penalty which the whim oi the hour might sug- 
gest "by calling it a "high crime and misdemeanor.'' 

The fullest report I have seen of that "leading case'' is found in 
the history of Edward III, by Joshua Barnes, of Emmanuel College. 
From that report we learn the enterprising prosecutor assumed the 
right to make the laws which should control bis suit. This of course 
was a legal necessity. There was no law extant declaring what was 
or was not impeachable conduct, or what penalties might or might 
not be inflicted upon conviction. 

The wortl impeachment was scarcely known to the English lan- 

guage. The thing itself was wholly unknown to the English polity. 
f course there was but one rule for the Commons to follow in framing 
their indictments or for the Peers to follow in giving judgments. 
That rule was prescribed by the humor of the times. Accordingly, 
in some counts t>ne defendant was accu^^d of misconduct in England. 
In another of misconduct in France. His own^onduct was arraigned 
in one count, and the conduct of his officers in another. The embez- 
zlement of military funds was joined with the loss of a military 
post. It was a strange event. A suitor, before unknown, appeared 
in a court before unheared of to demand the infliction of penalties 
prescribed by no law, upon conduct prohibited by no statute, upon 
alle^tioDS sustained by no proof. Prosecutor, tribunal, crime, and 

Eunishment were each and all but the suggestion of the hour. The 
istorian says : 

The said lord answered every ol^ection, as It would seem by the record, and 
very well voided them in open Parliament. 

Nevertheless ho was removed from all employments, committed to 
the Marshalsea, and fined 20,000 marks. 

Bat the king~ 

says the historian— 

was pleased wholly to remit both the fine and imprisonment ; and the year follow- 
ing, on the Lords and Commons themselves representing to the king that he had 
been deprived of his offices and put from the pnvy coondl by nndne suggestions, 
he was restored unto them again. 

However, some weak historians, who resemble the common people 
in clamor and want of judgment, suy how that was done in the king*s 
declining age, after the death of Prince Edward, when he had taken 
his son, John of Gaunt, to be his assistant in the government. The 
indignation of the historian is manifestly ju8t. The policy of the 
king in the impeachment of Latimer gives no indication of tffe king's 
impaired vigor, but rather of perfect^ judgment. He had found it 
impracticable to make the nobles fear him by any penalties which he 
could impose. He tanght them therefore to fear the i>eople, and to 
cling to him for protection against the penalties which they could 
impose. He found that royal pardons were a firmer bulwark of his 
authority than royal punishments. Such was the (origin of the anom- 
alous proceeding by parliamentary impeachment. 

During the succeedmg seventy-four years it was employed on several 
diflerent occasions. In 1449 the Duke of Suftblk was impeached. The 
articles of impeachment embraced eight distinct complaints. The 
first will suffice for a sample. It accused the defendant that he meant 
to marry his own son to the daughter of the Duke of Somerset, and 
then if the king had no issue to makTe claim to the crown! Accord- 
ing to Hallam that was the last impeachment known in England for 
nearly two hundred years. The character of those times forbids the 
inference that official life was too pure to furnish occasion for such 
a remedy. The known character of the monarchs who reigned dur- 
ing that long period compels the inference that they felt no nee<l of 
the aid of Parliament in disciplining their subjects. The English 
process of impeachment was therefore indigenous, endemic, intermit- 
tent, paroxysmal. It could be prosecuted only by the Commons and 
tried only by the Lords. But it could t>e prosecuted against any man 
whether in or out of office, and for any conduct which the Commons 
pleased to call *'high crimes and misdemeanors.'' It dispensed the 
whole arsenal of penalties ; removal from office, disqualification, fines 
without limit, imprisonment without end, banishment, death. 

The proceeding did not abate by the resignation or removal of the 
respondent; not even by his death; not even by the prorogation or 
dissplut^on of Parliament. It was probably the only form of suit 
known to any system of judicature which held its course to the end 
in spite of the death of all parties— plaintiff, defendant, and umpire. 
Such a remedy may serve good ends iu certain states of society, as 
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lightning may in certain states of the atmosphere, bnt lightning can- 
not be profitably employed in fair weather, nor can such a remedy be 
tolerated ander free Institutions. It has had its day in England and 
has doubtless appeared there for the last time. The unwieldy forms 
of parliamentary impeachment are uo longer needed to remove a cor- 
mpt minister from office. If Parliament by a majority vote now de- 
clares a want of confidence, the minister must remove himself. And 
the time has lone since passed when any nobleman, however exalted, 
can control the jnd^ent of a court, or punish the Judge for render- 
ing it. If now a crune is to be punished. Englishmen would doubt- 
IcBs prefer to employ for that purpose the courts of law rather than 
the high court of Parliament. 

Lord Campbell admits that the attempt to impeach Hastings 
brought the process into disrepute. Nevertheless it was employed 
against Lord Melville lees than twenty years afterward. But for the 
last seventy years the great mediaeval remedy has had no employment 
in England. No statute created the remedy ; no statute repealed it ; 
it was bom of dire necessity. Let us hope that it has perished with 
its cruel mother. But whatever may be the fate of impeachment in 
England, it lives here. 

The qneetiou before the SemCte is, upon what conditions does it 
live heref The procedure known in England as parliamentary im- 
peachment never was imported. Before the Federal Constitution 
was hoard o^ several States had provided for a sort of impeachment 
in their local constitutions; but not one of them permitted the life, 
the liberty, or the property of a citizen to be touched through its 
terms. Some States ignored the remedy altogether. 

It was scarcely possible the subject of impeachment should have 
been overlooked by the convention which framed the Constitution 
of the United States. While that convention was executing its great 
task, England was frenzied with the preparations for that splendid 
pageant which opened the next year with the impeachment of War- 
ren Hastings. His case was present to all minds, and was debated 
by all lips. It suggeated to the convention the very description of 
oifenses for which officers might be impeached. (See Madison Papers, 
volume 3, page 1528; remarks of Colonel Mason.) 

The most cursory rea<ling of our Constitution shows that it, like 
the constitutions of each of the States, jealously guarded the life, 
liberty, and property of every citizen against the process of impeach- 
ment. Not a drop of blood can be shed, not an hour's imprisonment, 
not a dollar in tine can be imposed as the penaltv of impeachment. 
But the que-stiou before us is, against whom does the remedy lie f Is 
it given against officers only, or does it extend to those who have been 
officera, or may it be employed as well to disqualify those who have 
never held public trusts from holding one ? We know that only the 
House of Representatives can prosecute an impeachment. We know 
that only the Senate can try one. We know the utmost extent 
of its Judgment upon conviction. Of what cases it can take Juris- 
diction we need not now inquiro ; but of what parties the Senate can 
take Jurisdiction we must now determine. In deciding this question 
we are compelled to rely mainly upon the text of the Constitution. 
Beyond that there is little which can be called authority. First, what 
clause of the Constitution is it which limits the Jurisdiction of this 
(M>urt as to parties T 

Law*yers do not seem to agree even upon this question. The first 
reference to impeachment in the Constitution is in the first clause of 
the first section of the first article, which declares: ''The House of 
Representatives shall choose their Speaker and other officers,- and 
shall have the sole power of impeachment.^' It has been argued that 
that is the Jurisdictional clause. Several considerations to my mind 
seem to repel that conclusion. First, such is not the natural import 
of the words. They clearly define who may prosecute an impeach- 
ment, but do not suggest who may be prosecuted. Second, if that 
clause gives any power, it gives too much. If it authorizes the House 
to impeach anybody, it authorizes it to impeach eveivbody. And 
every citizen stands to-day within the perils of impeachment unless 
excepted by subsequent clauses of the Constitution. Third, the re- 
port of the debates of the convention indicates unmistakably that the 
olause in question was designed to point out the party to prosecute, 
and for no other purpose whatever. That clause was agreed to with- 
out debate or division. All in' the convention were agix^ed that only 
the House should be authorized to impeach. But members differed 
as to who should tiy the impeachment, as to who should be im- 
peached, and as to what offenses should be impeachable. But had 
they understood that this clause did more than define the prosecutor, 
these difiSarences of opinion would have appeared before the clause 
was agreed to. Fourth^ such a construction is not in harmony with 
the received interpretation of other and kindred clauses of the Con- 
stitution. For instance, the first section declares that — 

All legidatiye powers berein granted shall bs rested in a Congreas. 

That never was understood as a grant of power to pass any par- 
ticular law, or as defining legislative power at all. Other and apter 
clauses were employed for tlukt purpose. So the first section of arti- 
cle 2 declares : 

The executive power shall be vested in a President 

But no lawyer understands those words as a definition of executive 
power. So the first section of article 3 declares : 

The jadicial power of the United States shall be vested in one Supreme Conrt, Slc 

No one ever understood that clause as giving jurisdiction to any 



court of any particular case. Other provisions were carefully framed 
for that purpose. It is the established method of the Constitution to 
nominate firat the tribunal to which any class of powers is to be 
granted, and then to enumerate the powers of that class to be granted. 

In harmony with that method the Constitution declares that — 

The sole power of impeachment shall belong to the House of Representatives. 

But, if we would know what that power of impeachment is, we 
must search for it elsewhere in the instrument. Undoubtedly the 
Constitution uses some words and some terms the true meaning of 
which we can only gather from the common law. Undoubtedly 
" pardon ** is one of those words; probably "Jury" is another : prob- 
ably " due process of law " is one of those tenns. Undoubtedly the 
Constitution uses many words the true meaning of which we can 
find only in the dictionary. Bnt there are some words and some 
terms used in the Constitution for the true significance of which we 
are not left ei ther to the common law or to the lexicographer. " Legis- 
lative power," "executive power," "Judicial power," are unquestion- 
able examples. " Treason " is unquestionably another ; and to my mind 
"impeachment "is unquestionablv another. Each one of those terms 
was clearly defined in the common law. But the Constitutionis careful 
to defineeachone of them itself ; and when the Constitution takes pains 
to define a word, it seems to me courts should adopt that definition. .1 
am therefore forced to believe that when the convention declared 
the House of Representatives should have the sole power of impeach- 
ment, they did not mean io make a grant of power, but merely to 
appoint a grantee to take power. We must look elsewhere in the 
Constitution for a description of the grant. No one pretends that 
grant is describe<l in the third section. The words are : 
The Senate shall have the sole power to try all impoaobments. 

Of cou^^se the power of the Senate to try is not broader than the 
power of the House to prosecute. The two clauses when taken to- 
gether obviously mean only this : that when one is to be impeached 
Uie Hou« alone shall prosecute him, and the Senate alone shall try 
him. Neither clause answers, or attempts to answer, the great ques- 
tion who may be impeached. Another provision of the same section 
is as follows: 

Judgment in cases of impeachment shall not extend further tJian to removal 
from oflice, and disqualification to hold and epjoy any ofQce of honor, trust, or 
profit under the United States. 

That provision clearly answers one question, but not the question 
Just asked. In the most explicit terms it limits the Judgment which 
can be rendered in any case, but it does not hint at the sort of a case 
in which Judgment may be rendered. It tells clearly what may be 
done to oi^ impeached ; but docs not tell at all who may be impeached. 
As yet the Constitution has disclosed only three things: First, who 
may prosecute an impeachment; second, who may try an impeach- 
ment; third, what may be the Judgment in case of inii>eachment. 
But we have not a suggestion as to who may be impeached. I my- 
self find that in the fourth section, second article, and I can find it 
nowhere else. That section reads: 

The President, Vice-President and all civil officers of the United States, shall be 
removed from office on impeachment fur, and conviction of, treason, bribery, or 
other high crimes and misdemeanors. 

In that clause we find the answers to two questions : It tells not 
only who may be impeached, but also for what one may be impeaclied. 
If section 4 had been divided into two sections, if one section reads, 
'*The President, Vice-President and all civil officers of the United 
States sht^l be liable to impeachment,'' and the other reads, *' Trea- 
son, bribery, and other high crimes and misdemeanors shall be deemed 
cause for impeachment,'' it seems to me there could have been no two 
opinions upon the true interpretation of either of the five provisions. 
I think all lawyers and all men of sense would have agreed in that 
case that the first provision merely appointed the party to prosecute ; 
the second merely the court to try; the third merely the Judgment 
to be rendered; the fourth merely the parties to be prosecuted; and 
the fifth merely the conduct to be arraigned. There would have been 
no ambiguity in such provisions and no room for interpretation of 
them. They would be as plain in themselves as interpretation could 
make them. But surely it will not be contended that combining the 
enumeration of offenses with the description of parties to be prosecuted 
makes either the enumeration or the description less certain. The 
ambiguity, if any, is in the first part of the section. That dues not, 
in fact, say that the officers descnbed shall be liable to impeachment. 
It says that they shall be removed from office on impeachment. The 
other is the more natural form of expression, and is doubtless the form 
the convention would have used if its method of drafting the Con- 
stitution had been those I have employed in interpreting It. If the 
draughtsman had reflected as he sat down to draft section 4 that 
the prosecutor and court and Judgment had already been provided 
for and that he had the single purpose to provide who should l)e lia- 
ble to impeachment, doubth)ss he would have employed some such 
language as I have used. But such was not the course in preparing 
the instrument ; on the contrary, a careful examination of the de- 
bates of the convention will discover the fact that until nearly the 
close of the session impeachment was considered merely as a method 
of removing the President from office. 

The convention opened on the 14th of May. After nearly three 
months had been expended in deliberation no one had suggested the 
application of impeachment to any one but the President. On the 6th 
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of August Mr. Rutledge reported from the so-called committee of de- 
tail a connected scbeme for a comttitutiou, presenting in duo form all 
that the convention bad agreed to up to that time. That scheme pro- 
Tided, as the Constitution now provides, that the House of Keprcsent- 
atives shall have the sole power of impeachment. But the only officer 
or person exposed to impeachment was the President of the United 
States. In the article creating the executive office it provided that 
ho should be removed from his office by impeachment. It provided 
for the impeachment of no one else, and therefore the^ made the Su- 

freme Coart, instead of the Senate, the tribunal to try impeachments, 
t was not until the 8th of September, just one week before the close 
of the convention, that it was proposed to extend impeachment to any 
one except the President. On the morningof that day all that had been 
agreed' upon the subject of impeachment was that the House should 
have the sole power to prosecute ; that the court should try ; that 
judgment should extend only to removal or disqualifioatiou ; that trea- 
son and bribery should be the only causes for impeachment, and the 
President the only subject of impeachment. On that day Mr. Mason 
moved to add after " treason and bribery" the words or •* maladmin- 
istration.^ Mr. Madison objected that the term was too vague. Where- 
upon Colonel Mason -withdrew maladministration and substituted 
'* or other high crimes and misdemeanors against the state." That was 
agreed to. Subsequently, on the same day, '^ United States " was sub- 
stituted for State. Theu that clause of the teuth article relating to 
the President stood : 

Ho shall be removed from bis office on impeachmMit by the Hoase of Represent* 
atives ami conviction in the Supreme Court of treason, bribery, or other high crimes 
and misdomeanors against the United States. 

8till impeachment was regarded merely as an incident of the presi- 
dential office. Then a new clause was moved in the following words : 

The Vice-President <iDd other civil officers of the United States shall be removed 
from office by impeachment and conviction aforesaid. 

That was agreed to. Then the convention transferred the power 
to try impeachment from the Supreme Court t^ the Senate, and pro- 
vided that a vote of two-thirds shall be required to conviot. That 
completed the plan for impeachment. That d^^s work virtually 
completed the Constitution. It was Saturday. On Monday follow- 
ing some motions to reconsider were ma<le. Some geiieral debate 
was indulged in, and the plan was referred to the committee on style 
and arrangement. That committee very naturally left the power t-o 
impeach to stand where it stood, among the powers of the House. It 
transferred the power to try impeachments from the article enumerat- 
ing j udicial powers to that section of the first article which treats of the 
composition and prerogatives of the Senate. It transferred the clause 
making the President impeachable from that section which enumer- 
ates the attributes of the.presidential office to that provision which 
makes the Vice-President and other civil officers removable, and 
made that section 4 of the Constitution. Section 4, therefore, is com- 
pounded of two distinct ideas or plans, adopted by the convention at 
two different times. One is the plan for removing the President from 
office, and the other, evolved long afterward, is the plan for employ- 
ing impeachment. When giving expression to the first idea, it was 
most natural and most appropriate to say he shall be removed on 
impeachment. And having that formula right before them when 
giving expression to the second idea, it was surely more natural, if 
not so appropriate, to use it for that purpose. But after all, when 
the statutf says that one convicted of murder shall be hanged by the 
neck until he is dead, and says the same of no other offender, it is 
quite as clear a limitation of the power of the gallows as if the law 
said '* hanging shall be inflicted only on the murderer." I cannot 
avoid the conclusion, therefore, that the nses of impeachment are 
limited in the fourth section of the second article, so far as parties 
and ofl'enses are concerned. It may be employed against any party 
and against any offense there named, but against no other. 

It has been ably argued that if possible a constitutiou or a statute 
should be so construed as to give some effect to every part of it. 
Within certain limits that rule of construction is a sound one. 

The construction I have employed gives not merely some efi'ect, but 
a distinct office, to every clause of tho Constitution relating to im- 
peachment. One appoints the prosecutor. One appoints the umpire. 
One prescribes the judgment ; and another defines the parties and 
the cases. 

But if, on the contrary, we accept the last clause of the second sec- 
tion of the first article as a jurisdictional clause, it will be impossible, 
it seems to me, to g^ve the slightest effect to one single syllable of the 
fourth section of the second article. The whole is absolutely with- 
out meaning. Will it be said that the fourth section extends impeach- 
ment to treason, bribery, or other high crimes and misdemeanors f 
Why those are the veiy words upon which the Commons of England 
have impeached British subjects for five hundred yenxs. If the first 
article authorizes the House to impeach for any offense, it authorizes 
the impeachment for just these offenses and no others. These words 
embrace all the offenses against which impeachment lies in England. 

Will it bo said that the fourth section extends the remedy to civil 
officers t Why, when was it doubted that a common-law impeach- 
ment lay against a civil officer T If under the first article the House 
could im{)each anybody, is it not and was it not certain it could im- 
peach a civil officer f Will it be said that the fourth section excludes 
military and naval officers from impeacliment f But it does not ex- 
clude military or naval officers. If under the first article the Hoiise 



of Representatives is clothed with the common-law powers of im- 
peachment, tho fourth section does not abridge those powers. 

Is it supposed that the office of the fourth section is to authorize 
the removal of civil officers! Was ever a civil officer convicted on 
impeachment before tho House of Lords and not removed T 

Was it the office of the fourth section to extend impeachment to 
tho head of the executive department? Why, tho records of the con- 
vention show that impeachment against the Presidents, had been pro- 
vided in the frame of the Constitution for weeks before the fourth 
section was thought of. 

Unless, therefore, wo hold the fourth section to be the clause which 
confers juris^liction over parties and causes, it supplies no purpose 
whatever in the instrument. 

Against whom, then, does the fourth section give the remedy by im- 
peachment f Clearly against those enumerated in it, and not against 
those not enumerated. Against the President and the Vice-Presi- 
dent, because they are expressly named, and against all civil officers 
because they are expressly named. But not against military officers ; 
not against naval officers; not against churdi offioere; not against 
officers of a municipal or private corporation or of a literary society; 
least of all against such as are not officers of any possible descrip- 
tion. 

But when may impeachment be preferred against a dril officer? It 
seems to me, if we were not more learned than sensible we would 
conclude at once that the best time to impeach an officer is when he 
is an officer, and not when he is a priest, a parson, or a private citi- 
zen. 

Yet it is argued strenuously that if a disbursing officer embezzles 
the public funds, he may be punished for the act aft«r he has left the 
office. Undoubtedly he may. And we are asked why he may not 
then be impeached also^ after he has left the office f For the plain 
and sufficient reason that tho two remedies have totally distinct aims, 
may be therefore applied at different times, thoagh they may be 
both applied to the same person. One remedy is given against a 
crime and tho other against a position ; one is for the punishment of 
an offender, the other for the pniification of the public service ; one 
is meant to reform a criminal, the other is meant to reform an office. 

Impeachment under our Constitution is a remedy whereby one who 
is proved to be unfit to hold office may be removed from it. It is 
^true, disqualification may be an incident of Judgment. Quo %carranto 
is a remedy by which one who has unlawfully intruded into an office 
may be removed from it. Costs are an incident to that remedy. But 
it is well understood that quo warranto can only bo prosecuted against 
one who is in the office at the time of service. If he vacate the office 
before commenceineut of the proceedings, the suit cannot be insti- 
tuted for the purpose of recovering costs. So different remedies aro 
given against him who unlawfully enters upon real estate. Trespass 
is given to puuish the wrong-doer and to compensate the party in- 
jured. That can be proset^.uted against the wrong-doer after he has 
abandoned possession. Ejectment is a remedy provided for removing 
the unlawful intruder from possession. That, however, can only be 
prosecuted against the party who is in possession at the time of the 
commencement of the suit. So replevin is a remedy given against 
one who unlawfully detains the goods of another : but it can only be 
prosecuted against him who is in possession of the goods. \i he 
abandon possession before suit is commenced, replevin will not lie; 
though other forms of procedure aro provided by law to redress the 
injury done to the lawful owner. 

Having thus stated my own interpretation of the different consti- 
tutional provisions touching impeachment, I proceed briefly to notice 
what others have said upon this subject. As before remarked, there 
is very little upon the point we are discussing which can be called 
authority. Mr. Bawle alludes to and dismisses the subject with this 
brief remark : 

It ia obviouR that tlie only persons Uable to impeachment are those who are or 
have been in office. 

That opinion was advanced by Mr. Rawle with but very little con- 
sideration of the subject, and is therefore entitled to but very little con- 
sideration from us. All we learn from it is that in the opinion of the 
commentator one who has been in office may be impeached if ho has 
left it. Evidently Mr. Rawle thought that tlie jui'isdictional clause 
is not in the first article, but, as I have contended, is in the fourth sec- 
tion of the second article. 

No man who holds that under the first article the House of Repre- 
sentatives is clothed with the common-law powers of impeachment 
will seriously insist that only those who are or who have been in office 
are liable to impeachment. And yet it has been intimated, and more 
than intimated in the course. of this debate, that in England the 
House of Commons could impeach only those who were in office or 
who had been in office. 

There is no authority for asserting such a limitation. Impeach- 
ment, as we have already seen, is in England not a power granted to 
the House of Commons, but a power assumed to be inherent in it. 
They impeach, not because any higher power has licensed them to 
impeach, but because they choose to impeach. Of course they impeach 
all whom they choose to impeaoh. If a statute could bo found de- 
claring that only those who were or had been In office could be im- 
peached, of course that would be a limit upon the power of impeach- 
ment. No sujBh statute has been found. No anch statute can be 
^onud. Qr, if a case oould be produced when the house bad ref usefl 
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to impeach becaoae ihe party was only a private subject, that mieht 
bti coustrued as a limitation npon the common-law power of Im- 
peachment. No such case has been adduced. On the contrary, Mr. 
Tomlins expressly declares that— 

A poer may be impeached for any crime. A commoner cannot, bowever, be im- 
peacned before tiie Lord* for any capital offense, bat only for high miedemeanors. 

Edward Fitz Harris never held office. He was a papist. He was 
disqualified for holding office. But in 1681 he was impeached by the 
House of Commons, and impeached for high treason. It is true the 
Lords threw ont the impeachment, but not for the reason that Fitz 
Harris had not held office but because he was a commoner and was 
impeached for a oanital offense. But even in that judgment the 
H<»use of Commons did not concur. On the contrary tiiey voted^- 

Thai this refusal of the Lords was a denial of justice, a violation of the oonstlto- 
tion of the Parliaments, and an obstruction to the farther discovery of the Popish 
ploL—KenfuVt Hiilory <^ Bnaland, volame 3, pases 386, 387 ; JEToMMrd'* PvUtrnttiy 
tanf HiHory, volame 4, page 1363. 

Upon the authority of the case of Fits Hams, Woodeson says : 

All tho king's snbjects are impeaebable in Parliament but with this distinction : 
that the peer ma^ oe so aooased before his peers of any crime; the commoner 
(though perhaps it was formerly otherwise) can now be chaiged with misdemean- 
ors omy, and not with any capital offense. 

Mr. Bouvier clearly indicates the opinion that the Jurisdictional 
clause of the Constitution is in the fourth section of the second ar- 
ticle. He says: 

The persons liable to impeachment are the President, Ylce-Presldeot, and all civil 
officers of the United States. 

He does not intimate that any one else can be impeached. But he 
does not express an opinion as to whether the impeachment must be 
commenced while the defeudent is still in office. 

In 1794 William Blount was impeached by the House of Represent- 
atives for misconduct while SenaUnr from the State of Tennessee. 
Blount pleaded, first, that he had ceased to be Senator from Tennessee; 
and secondly, that a Senator was not a civil officer within the mean- 
ing of our Constitution. To that plea the managers on the part of 
the House demurred. Thus the issue was clearly presented : 

Can one not a ci\'il officer ander oar Oonstitation be impeached ; and, if not, is a 
Seotttor a civil officer f 

These questions were elaborately argued by Mr. InffersoU and A. 
J. Dallas for the defendant, and by Mr. Bayard and Mr. Harper o% 
behalf of the managers. The debate by the Senate was held with 
closed doors. What was there argued we do not know, but what the 
Senate decided we do know. Their resolution was in the following 
words: 

The court Is of opinion that the matter alleged in the pletf of the defendant Is 
sufBoiont in law to show tluit this court ou;;ht not to hold Jurisdiotion of the said 
impoachment, and that the said impeoohment is dLsmissed. 

That resolution was confirmed by a vot« of 14 to 1 1. And there 
is an express judgment of the Senate to the effect that jurisdiction 
ovor parties in impeachment is granted by the fourth section of the 
second article, and not at all by the first article of the Constitution ; 
that such jurisdiction obtains only against civil officers, and that a 
Senator is not a civil officer. So much has been expressi v adjudicated 
by the Senate of the United States. But in that case the Senate did 
not declare whether a civil officer might be impeached after he had 
left his office. 

Justice Story, in his Commentaries on the Constitution, has con- 
sidered this very question. He has left us the henefit of his opinion. 
It is explicit and I quote it : 

As it is declared in one claose of the Constitatlon that "Judgment in oases of 
impeachment shall not extend further than a removal from office and disquallflca- 
lion to hold any office of honor, trust, or profit under the United States," and in an- 
other clause tnat "the President, Vice President and all dvil officers of the 
United States, shall be removed from office on impeochraent for and conviction of 
treason, bribery, or other high crimes or misdemeanors,** It would seem to follow 
that the Senate, on the con^^otion, were boupd. In aU cases, to enter a Judgment of 
removal from office, though It has a discretion as to inflicting the punishment of 
disqualification. If then there must be a Jud|nneat of romovalfrom office, it would 
seem to follow that the Oonstitation contemplated that the party was still in office 
at the time of Impeachment. If he was not, his oflTense was still liable to be tried 
and punisbrd in the ordinary tribunals of Justice. And it might he argued with 
some force that it would be a vain exercise of authority to try a delinquent for an 
impeachable ofi'ense, when Uie most important object for wnich the remedy was 
givenwasno longer necessary or attainable. AndaTthnugh ajudgment<rf disqualifi- 
cation might stiU be pronounced, the language of tho Constitution may create some 
doubt whether it can be pronounced without being couple<l with a removal from 
office. * * * There Is also much force in the remark that an impeachment is 
a proceeding purely of a political nature. It is not so much desired to punish an 
offender as to secure the State against any gross official misdemeanors, ft touches 
neither his person nor his property, but simply divests him of his politi<^ capac- 
ity. (Commentaries on the Constitution, § 803.) 

It may be said of this opinion that it does not amount to the dig- 
nity of an authority; that Judse Story had no case before him on 
which to ffive Judgment, and that he had not the aid of argument 
by counsel. It is true, the commentator had no actual case before 
him. It is, however, equally true that he had ail possible cases befoie 
him. He saw the (question might arise. He considered it as a prac- 
tical question. It is true, he was not aided by the argument of coun- 
sel on either side ; but it is equally true that'he himself argued it on 
both sides; and when Judge Stoiyhad argued a question on ouq side 
or the other he usually lett little for argument to do by way of eluci- 
daUng it. 

But it is said that if impeachment will lie only against one in office, 
then a corrupt official can escape impeachment by resigning his office 



before he is impeached. That seems to be true. So also a murderer, 
not merely after accusation, but after conviction, can escape hang- 
ing by cutting his own throat. There are two ways by which the 
citizen can escape impeachment: one is by resigning office before the 
proceeding is commenced, the other is by never taking office. I am 
not sure there are but these two. It seems to me better to leave the 
citizen these two chances. He must have both or neither. If the 
first article gives to the House the dangerous i>ower to impeach a 
man because he has once been in office, it gives it the power to im- 
peach him also because he is in danger of getting into office. One ia 
given as surely as the other. 

The rule of construction contended for by the managers clothes 
these two Houses with the power to disqualify every man known to 
aspire to the Presidency or to any other office; and to do that upon 
conviction of any conduct which we deem to be a high crime and 
misdemeanor, whether any law denounces it as such or not ; and to 
do that rogardless of the qnestion whether the aspirant be now in a 
civil or a military office, or in no office at all. 

But again we are admonished that if a corrupt official can escape 
impeacmnent by resigning his office, be ma^ tbereby escape part of 
the consequences of his crime. He may avoid disqualification. And 
it seems to be insisted that the well-being of the Republic depends 
largely, if not mainly, npon a vigorous iMministration of disqualifi- 
cations for holding office. I am less impressed by this argument than 
perhaps I shotdd be but for two facts: one is that I have been so dili- 
gently instructed for these many years past that not merely the wel- 
mre but the existence of the Republic depended not upon imposing 
disqualifications for office, but upon removing them ; the other is, 
that it by no means follows that a delinquent official who avoids an im- 
peachment thereby avoids disqualification also. That depends upon 
the nature of the offense with which he is charged. If he is accused 
of an offense for which the law has prescribed disqualification, tben 
he' does not escape that infliction by escaping impeachment. Then, 
although impeachment may not reach him, other criminal process 
will. The Senate ma^ not try him. The courts can. And that sen- 
tence of disqualification which the Senate does not pronounce the 
courts can inflict. When, therefore, this Senate strains the office of 
construction in order to take jurisdiction of one not in office, for the 
mere purpose of disqualifying him from ever entering office, it does 
so for one or the other of two reasons: either because the Senate 
desires to disqualify for conduct against which the law has not pre- 
scribed disqualification, or because it would disqualify for conduct 
against which the courts are authorized to pronounce just that sen- 
tence, and because the Senate has more confidence in its disposition 
and ability to do Justice than it has in the ability and disposition of 
the courts of law. If this last is the conviction of the Senate, it is 
one in which the convention which framed onr Constitution never 
shared. That convention intrusted to the courts of law enormous 
powers for punishment. It intrusted to this Senate but very feeble 
powers in that direction. 

I am more ambitious myself of persuading the world that the 
Senate might have been safely intrusted with more, rather thau of 
proving that the little we have is quite too much. But I do not mean 
to shut my eyes to one of the disasters which are supposed to threaten 
the Republic. If we disclaim the Jurisdiction now urged upon us, if 
the Senate fails to assert the anthority to try one who is impeached 
after he has left the civil service, it is possible a case may arise in the 
future in which one ma^ resign an office after tho commission of acts 
for which he should be impeached. It is possible he may resign after 
the commission of acts for which the statute has not prescribed dis- 
qualification. If such a case shall occur it is clear that the individual 
may escape the sentence of disqualification, and so may bo thrown 
upon the community with the possibility of being restored to office 
again at some future time. But I console myself with the belief that 
such a danger is not imminent. The man who resigns an office to 
avoid impeachment is very apt to resign at the same time all hope 
of returning to office again. There is very little danger that a sensible 
people will ever wish to restore to office one who has fled from an 
office to escape the process of impeachment. But if such a ciise 
should occur it is worthy of remark that the penalty of disqualifica- 
tion, if pronounced, would fall quite as much upon the people as ui>on 
the delinquent. At the same time that it disqualified the delinquent 
from returning to office it would disqualify 4;he people from return- 
ing him to office. 

And, in conclusion, I submit that it is hardly worth while for the 
Senate to assume a Jurisdiction which at best is so doubtful, which 
never has been asserted, which has so often been doubted or denifd, 
for the mere purpose of administering a penalty which must fall av 
heavily upon the innocent people as npon the guilty individuaL 



Opbitea •f lUr. Chriatiaiicy, 

Delivered May 19, 1876. 



Mr. CHRISTIANCT. Mr. President, I do not propose to enter into 
any elaborate argument nor to make a needless displavof learning by 
the citation of authorities, (very few of which can have any direct 
bearing upon the case;) but simply to express my opinion npon the 
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qneetions involved, without any ar^ment not aotnally necessary to 
render the grounds of my conclusions intelligible; statiug results 
rather than details. 

I may also say here, that in several matt-ers which I shall discuss 
I have been anticii>ated by the Senator from New York [Mr. Conk- 
UNQ] and the Senator from Wisconsin, [Mr. HoWR.] My remarks, 
however, had been prepared before either of those Senators had 
spoken and without knowing their views. I wrote nothing until I 
had heard the remarks of the Senator from Vermont on the day he 
first spoke, and completed my own opinion on the evening of the day 
af ler he had closed, except an allusion to the argument of the Sena- 
tor from Iowa, [Mr. Wbiout.] 

But to proceed. This is not a mere ordinary case in a court of law, 
where the result is to be affected by mere forms, techuioalitiee, or 
fictions ; but a case of impeachmeut — ^a great state trial^au excep- 
tional and extraordinary proceeding, before the Senate of the United 
States, in the last quarter of the nineteenth century. And upon such 
a trial, before such a tribunal, and at such a time, if we did not dis- 
regard mere forms and technicalities and all arbitrary fictions con- 
trary to ^he acknowledged facts ; if we did not look through and be- 
yond all these to the substance of things, to the actual merits of the 
questions arising upon the facts as they are known and admitted to 
be, we should deserve the scorn and derision of the American people. 
And, on the other hand, if we should not give to the respondent all 
the substantial beuefits of the great principles of the common law in 
criminal cases and the protection of every shield which that law, 
ameliorated and humanized as it has been by the spirit of the age, 
has thrown around a defendant on trial for a crime, we should equally 
deserve the execration of the nation and of the a^ in which we live. 
For although this is not, in the ordinary sense, a criminal trial, because 
the ordinary punishment is not imposed and the respondent is left 
liable to be tned in the proper criminal court and to lie there pun- 
ished to the full extent of the punishment imnosed by the statute for 
the specific offense or offenses char^^, the Judgment of removal from 
office, with or without disqualification to hold office, being, as I think, 
imposed not for the purpose of punishing the offense as such, and for 
the ordinary object of punishment, but for the protectiou of the pub- 
lic against the dan^^er of his continuance in the office whose trusts be 
has abused and against the risk to be incurred by being again placed 
in that or any other civil office of the United States after his convic- 
tion, and operating only incidentally as punishment upon the offender; 
yet the proceeding is, in a Just and very high sense, a criminal trial for 
those offenses, so far as they directly affect the administration of the 
Government. And by the Constitution itself the respondent must be 
''convicted'' by the Senate of the offenses, or some offense, charged, 
before any Judgment can be pronounced against him ; and the Presi- 
dent has the power to grant reprieves or piutlons for " oftenses against 
the United Statesexcept in casesof impeachment," (article % seoi-ion 2,) 
though this conviction and punishment are only for the merely po- 
litical aspects of the offense, and form no part of, and cannot be 
pleaded in bar to, the punishment imposed by the statute upon the 
specific offense wnen prosecuted in the ordinary manner by indict- 
ment. 

But the removal from office, as well as the disqualification to hold 
office, though imposed upon conviction only as a measure of preven- 
tion against the possibility of future misconduct in office, does iuci- 
dentaUy operate as a punishment, a punishment which to him may 
be as severe and even more infamous than would follow a conviction 
in an ordinary court. It is, besides, in ordinary cases and in the con- 
. stitntional view, so far as it can operate as punishment, additional to 
that which the statute may provide for the offense when prosecuted 
in an ordinary criminal court. And it makes no difference that un- 
der the particular statute charged in this case to be violated re- 
moval from office and disqualification to hold office are imposed upon 
a conviction by indictment. In all ordinary cases of high crimes and 
misdemeanors such is not the case, (it being now confined to cases of 
treason, accepting bribes by judges and by civil officers of the United 
States,) and the Constitution not requiring, though it may possibly 
permit, statutes of this kind, it is clear that none of these can affect 
the power or the nature of the impeachment, unless we can hold that 
Congress may alter the Constitution. 

Such being the nature and character of the proceeding by impeach- 
ment, we are bound by the well-settled principle of construction in 
all courts, as well as by the nature of the question itself, to adopt a 
strict construction of the constitutional provisions establishing this 
mode of proceeding. By this I do not mean that we are to adopt an 
interpretation or construction contrary to what may clearly appear 
to our own minds to have been the intontion of the convention which 
framed, and of the people who adopted it. But, unless clearly satis- 
fied of the intontion to include the case before us, or so long as we 
have any reasonable doubt that such was the intontion, we should 
decline the exercise of the power; while, if the question were one of 
mere civil Jurisdiction, we might perhaps properly enough weigh 
conflicting probabilities, and sustain the jurisdiction if the probabil- 
ities on that side seem to outweigh those upon the other, though 
serious and reasonable doubts might remain whether such had been 
the actual intontion. 

With these proliminary remarks, I proceed to inquire whatis the 
main question in this casef It is simply whether Mr. Belknap, who 
had resigned the office of Secretary of War, and whose resignation 



had been publicly announced to the House before the first step had 
been taken by the House with a view to impeachment, could be aft- 
erward impeached, though on the same day, for prior official m*.s- 
conduct in that office, and is amenable to trial for such acts by the 
Senate. I stato the question in this way, because the official record 
of the House, of which we are bound to take notice, and upon which 
the voto for impeachment resto, shows, this fact, that prior to the 
first stop taken by the House looking to impeachment, his resigna- 
tion was announced to the House, which met only at noon, as hav- 
ing been made and accepted at 10.20 of that day. 

For convenience I shall call this a question of jurisdiction, though 
it in fact is more than this, as it includes the question whether the 
penalty of disqualification is one to which he can be subjected or is 
at all liable. The question thus presented, like all other q^uestions at 
the present stage of the case, is a clear, naked, dry question of con- 
stitutional law, to be decided, not by appeals to prejudice or passion, 
nor by any consideration peculiar to the defendant personally, nor by 
the consideration of the enormity of his particular offense, (which I 
would not extonuato,) nor of the corruption or degeneracy of the 
times, (which, though bad enough, is not nnprecedontod in the his- 
tory of other countries, and even of this,) nor by what we may any of 
us think the Constitution ought to have provided as a remedy fur 
such cases, but simply and solely by the provisions of the Constitu- 
tion which our fathers saw fit to make and did make in reference to 
impeachments. *Onr province is not now to make a constitution to 
meet our own notions, but to interpret and adraiuistor that which has 
been made for us and which we are sworn to obey. As it is some- 
times Just as imimrtant to notice what is not, as what is, involved in 
the questiou before the court for decision, it may be proper to say 
here that the questiou of jurisdiction in a case where an officer im- 
peached may have resigned aftor the voto of impeachment by the 
Mouse or aftor the articles are presented in the Senato, and therefore 
aftor the Jurisdiction has attached, is not before us. This may, and, 
as I am inclined to think, it would, rest upon different grounds. But 
it is enough for us to decide properly the questions before us, without 
attompting to settle the law in all other cases which may hereafter 
arise. It is qui to obvious that when the resignation has taken place, 
as it did here, before the impeachment or any proceeding of the House 
to that end, the respondent, having already ceased to be an officer, is 
no longer removable from office, and so much at least of the object of 
an impeachment has failed. The question, then, is narrowed down to 
this : Are we satisfied beyond a reasonable doubt that, though tbe 
defendant is out of office, but liable to prosecution and the ordinary 
punishment prescribed for bis whole offense in a court of law, it was 
nevertheless the intontion of the Constitution that he should still bo 
Ibble to impeachment for the mere purpose of disqualifying him from 
holding that or any other office of honor, trust, or profit under the 
United States f 

Upon this precise question we have not the direct authority of any 
decided case arising under the Constitution of the United States, 
nor under the constitution of any Stato, the case of Barnard not 
falling strictly within the principle, as he occupied the same office 
without any interval between them, the termination of one torm b<^ 
ing the beginning of another, the office being still the same for the 
whole period. Does a man lose his identity when he passes from his 
twenty-fourth to his twenty-fifth yearf And is there any interval 
between ? The only case in which the question ever arose, even in- 
cidentally, was Blount's case, in 1798 aud 1789. Blount was a Sen- 
ator of the United States ; and, as I remember the case, after the im- 
peachment was voted by the House, and the House had impeached 
him at the bar of the *Senato, but before the articles of impeach- 
ment were adopted or presented, the Senato proceeded to expel him 
from that body. He was a Senator when impeached, and, tliough 
not so when the articles were presentod, yet, so far as can be ascer- 
tained from the arguments of counsel — and unfortunately, as the 
Senators gave no opinions which have become public, these argu- 
ments and the final decision are all we can judge from— the principal 
if not the only questions thought to be involved, or as I think really 
involved, were whether a Senator was a civil officer of the United 
States," within the meaning of that clause in section 4, article 2 of 
the Constitution, and whether any but civil officers were impeach- 
able ; but it did not, in so many words, determine the question 
whether a person out of office could be impeached for acts done in 
office, though, as I shall attempt to show, the whole decision was 
based upon an express g^nnd wholly inconsistent with the idea that 
such impeachment could be maintained after he had ceased to hold 
office ; for it was decided by a m^ority that he was not a civil offi- 
cer7and therefore could not be impeached. The form of the final 
resolution adopted, it is true, was such that some might possibly 
have voted for it on the ground that he was not such an officer at 
the time the articles were presented, because of his prior expulsion, 
though this is not at all probable. And here it may be proper to say 
that the opinions expressed by counsel in that case and in some other 
coses, though gravely cited before us, are entitled to the same con- 
sideration as the opinions of the counsel on either side in the present 
case, and no more. 

Much reliance has been placed upon the fact, that in Ensland, per- 
sons out of office might be impeached for criminal conduct while 
they were in office. And this is claimed to be conclusive, on the 
ground that the Constitution has adopted the proceeding by impeach- 
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iQent witboat deiiuiDg it, as it has adopted trial by jury witbout de- 
fining it, and tbat we are tberofore to resort to tbe meaning of tbe 
term as understood by tbe Englisb biw. But if it were entii'ely true, 
wbicb I tbink it is not, tbat tbe Constitution bas adopted impeacb- 
ment witbout defining it, we sbould bave to look to tbe Euglisb law 
only for tbe nature and form of tbe proceeding, not to ascertain, as I 
tbink, tbe persons liable to be impeached. And yet, even in tbis 
mode of proceeding, my friend, tbe Senator from Vermont, baa agreed 
fully witb me and strenuously argued, and tbe majority of tbe Sen- 
ate nave bold, tbat we are not bound by tbe Euglisb precedents upon 
tbe question wbo sbould open and close tbe argument : and be bas 
treated tbe Englisb precedents in tbat respect witb tbe disapproba- 
tion wbicb they deserve. Tbe fsMtA, as I understand tbem, are tbat, 
by tbe English precedents — ^for we can bardly say by Englisb law, 
wbere all law was set at defiance and a law made for eacb case as 
passion, prejudice, or political partisan advantage miffbt dictate — im- 
peachment was not confined to those wbo were or bad been in public 
o^ce, under tbe government, but extended to private citizens wbo 
bad never been in office, and certainly, if they bad but a collateral 
and indirect connection witb a public office or trust, which, it bas 
never until now been seriously claimed is or ever has been the case 
umder our Constitution — and certainly cannot be since tbe decision 
in Blount's case. By tbe Englisb precedents it was tbe practice to 
inflict tbe whole punishment supposed to be due to tbe ofiense, and 
witbout tbe restraint of any previous law or of any law -but such as the 
caprice, or passion or malice, or popular indignation might at the mo- 
ment demand. Such were some of tbe earlier cases, at least in refer- 
ence to parties, to modes of proceeding and punishment, which be- 
came precedents ; and we all know that whatever was once done in 
England in any judicial, quasi-judicial, or narliamentary proceeding, 
however awkwardly, unjustly, or unwisely done, was sure to b^ looked 
upon as the only proper mo<le of action in such cases, until tbe com- 
mon sense or common humanity of the people forced the courts or the 
Parliament out of tbe old ruts into, or towards, tbe path of reason and 
humanity ; and they bave not even yet been driven into tbe path of 
equal justice in all things connected witb tbe process of impeach- 
ment. Many of the precdents in impeachment cases — like those in 
their ordinary criminal courts in former times, which denied counsel 
or a copy of the indictment to a defendant in tbe higher grades of 
crimes, or, in capit-al cases, the privilege o£» having a witness sworn 
in his defense, and later, when allowed tbe privilege of having a wit- 
ness sworn, if present, yet denied him a subpoena to compel tbe at- 
tendance of his witneiBS, and many other precedents in times when 
an indictment or impeachment was equivalent to a conviction — are 
precedents *' more honored in the breach than the observance." 

But there was one feature of impeachment in England which does 
not exist under our Constitution, if tbat is to be construed as some 
bave construed it here. The whole punishment to wbicb the pai*t> 
was liable was imposed by tbe judgment, or, at least, it was so treated ; 
and, however capricious or extraordinary tbat punisbment was, the 
conviction and punishment on impeachment were practically a bar to 
any prosecution or punishment by indictment. And they did not 
violate the ffreat principle that no man is to be punished twice for 
the same offense, which would be the case under our Constitution if 
tbe judgment on conviction by impeachment is to be considered, in any 
proper sense, punishment for the offense charged. Tbe impeachment 
there was, in the full sense, for the purpose of criminal punishment, 
and the whole of the punishment due to tbe offense, as well as to get, 
or keep, the offender out of office. And such would seem to bave been 
tbe case in Pennsylvania, under the constitution of 1770, which has 
been cited here, and which tbe Constitution of tbe United States 
certainly did not adopt, as tbe Senator from Pennsylvania [Mr. Wal- 
IJICR] claims; for tbe Constitution of tbe United States does not al- 
low the punishment usually imposed by the statute for tbe offense to 
be imposed at all as a consequence, or on tbe trial, of tbe impeachment, 
but leaves the party liable to be indicted and punished for tbat ofiense 
in the proper court ; thus showing, as it seems to me, tbat tbe only ob- 
ject of tbe impeachment was to get the officer out of office, and, after 
bis expulsion, to keep him out, though tbis may and does incident- 
ally operate as punishment to that extent. But, as suggested by tbe 
Senator from Illinois, [Mr. Logan,] it is clear tbe framers of tbe Con- 
stitution did not consider removal and disqualitication by impeach- 
ment as, in tbe just or legal sense, punishment for tbe offense charged, 
since they bave expressly ^veii to Congress tbe power to declare tbe 
punishment of treason, wbicb is expressly made an impeachable of- 
fense. (Article 4, section 3. ) And tbe same may also be said of several 
other offenses which might be tbe subject both of impeachment and 
indictment ; and it can bardly be claimed that Congress was to have 
tbe right to alt«r the Constitution. (See article 1, section 8.) 

In England impeachment was not founded upon, or in any respect 
rcgulateld by, any express provision of a constitution or statute. Tbe 
question must therefore turn exclusively uiion the intention to be 
gathered from the several provisions of the Constitution upon tbe 
subject of impeachment, which it must be admitted are not as clear 
as they might bave been made, perspicuity having, as in several other 
provisions of the same instrument, been sacrificed to brevity. And 
It is not at all strange tbat equally honest and equally able minds 
should n^acb different conclusions. The arguments are not (in tbe ab- 
sence or disregard of preee<lentB, or if tbe question is to be argued 
as a new question would not be) all on one side. Others bave pre- 



sented and will present those in favor of tbe power of impeachment 
in tbis case ; and it is sufficient for me to point out some of tbe con- 
siderations wbicb lead my mind to tbe opiKwite conclusion. 

How arc wo to ascertain tbe intention of the Constitution, and whose 
intention is it which shall govern f It is the tieople of the United States 
who speak thnmgh tbis Constitution. It derives its force and valifl- 
ity from their adoption and ratification. It is their intent and tboir 
meaning we are to seek. As we believe they must have underetiMKl _ 
it, so we should interpret and- obey it. It can make little difference ' 
what any particular member or any members of tbe convention—un- 
less it clearly appears to bave been a majority — ^may have thought of 
tbe effect of any particular provision. Some may bave underst^(Kl 
and intended these provisions in one way, some in another. Some 
may have voted for it with one object, others for an opposite pur- 
pose ; but unless it clearly appears that a majority of the conven- 
tion agreed in one and the same views, what they may bave said or 
thought is of very little importance, as it would not have enabled tlie 
people, had they had tbe debates before tbem, which (to any consid- 
erable extent) they had not, to bave determined the intention other- 
wise than we are ourselves compelled to do ; and that is from the 
language used (in the Constitution) to express it, understood in the 
light of surrounding circumstances. If they looked to the consti- 
tutions of the several States at the time, they would see that upon 
the question whether a man could be impeached for official mis- 
conduct after be bad ceased to be an officer, some State constitu- 
tions had no provision on the subject. Some States, as Yirgitiia and 
Delaware, expressly permitted tbis as to the chief executive of the 
State : while in at least two others, Massachusetts and Now York, it 
was, I tbink, very dear from tbe language of their constitutions that 
tbe impeachment could not be sustained after tbe offender was out of 
office. And they would also have discovered that the language in 
reference to impeachment adopted in the Constitution of tbe United 
States, was more exactly tbat of tbe constitutions of New York and 
Massachusetts than of any other State. And ^s tbe people of eacb 
State would naturally have been better acquainted witb tbe consti- 
tution of their own State than that of any other, those in different 
States might possibly understand tbe same provisions differently. 

If we look to tbe debates before tbe people and the State conven- 
tions, so far as they are preserved, we shall find but little, merely spo- 
radic expressions, sometimes one way and sometimes the other, and 
showing nothing like a settled, general popular opinion; but as I 
tbink, upon tbe whole, rather opposed to the idea of impeacbin.i^ a 
man out of office. And certainly I think this is the case with tlie 
scries of papers called the Federalist, wbicb probably bad quit« as 
much inflnence before the people as anything else. But look where 
we will outside of the language of the Constitution and we shall find no 
such unanimity or preponderance of opinion as to control that lau- 



guage into the support of tbe jurisdiction in question. We are, then, 
riven, as the people of tbat day were driven, (for finding tbe iut-en- 
tion,) to tbe only legitimate source for them and for us, the language 



employed to express their intention. And to express my own opinion 
of that intention to be derived from tbe language of the Constitution 
I cannot do better than to cite the views of Judge Story in bis Com- 
mentaries on the Constitution, (third edition, $ 803,) which, though 
not intended to be given as a final or definite opinion, because tbe 
precise que8ti<m had not yet been decided, nevertheless shows the 
result of bis own reasoning; and his work shows that no man bas 
ever examined the question more thoroughly. If the Madison Papers 
were not then published, tbe people in adopting tbe Constitution 
were as ignorant of tbem as Judge Story, who says: "As it is de- 
clared in one clause of tbe Constitution tbat judgment in cases of im- 
peachment shall not extend further than removal from office and dis- 
qualification to hold any office of honor, trust, or profit under the 
United States," and, in another clause, that "the President, Vice- 
President, and all civil officers of the United States, shall be removed 
from office on impeachment for, and conviction of, treason, bribery, or 
other high crimes and misdemeanors," it would seem to follow that 
tbe Senate, on tbe conviction, were bound in all cases toentor a judg- 
ment of removal from Office, though it bas a discretion as to inflicting 
tbe punishment of disqualification. If, then, there must l>e a judj^- 
ment of removal from office, it would seem to follow that the Consti- 
tution contemplated that the party was still in office at the time of 
impeachment. If he was not, bis offense was still liable to be tried 
and punished in the ordinary tribunals of justice. And it may l>e 
argued with some force that it would be a vain exercise of autilinrity 
to try a delinquent for an impeachable offense, when the most impor- 
tant object for which the remedy was given was no longer necessary 
or attainable. 

commenting upon tbe fourth 



Ajjain, Judge Story says, ($ 790,) in 
ction of the second article: 



section 

From this clause it appears that the remedy hy Impeachment is strictly oonHned 
to civil oiiieers or the united States, inclndin? the PixMidont and Vice- President. 
In tbis respect it diffci-s mateiially from the law and practice of G-reat Britain In 
tliat kingdom all the kind's subjects, wbetbor peers or commoners, are imtH'acbable 
in Parliament, tlinugh it is asserted tluit <;onimonc; a cannot now be im|M;ucbeii for 
capital offcns(«. bnt for misderaeiinoi-s only. Suoh kinds of deeds, however, as ]«>- 
cnliarly iixjuro tlie commonwealth by the abuse of hi;^h oftie^^ of trust nro the m«mt 

f proper, and have l>een the most usual. >nt>uods for this kind of proso«ution in Par- 
lament. There seems to be a peculiar propriety, in a rcpablicin goverumeni at 
least in confining the inipearlifn;; uower to persons holding ollice. In such a ;ro7 
emment all tbe people are equal, and ought to have the same security of a trial by 
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'wrj for all crimes and oflbnses laid to tiieir charge when not holding any official 
character, &c 

These extracts so exactly express my own Tiewa that I need say 
little more upon the main qaestion. It is clear from these extracts 
(as well as sections 789, 790, 792, and 793) that Judge Story, as I do, 
and as the Senators from Ohio do, considered the fonrth section of 
article 2 as a designation of the parties liable to impeachment nnder 
the Constitution, as well as the causes for such impeachment. But, 
unlike the Senators from Ohio, he did not draw the conclusion that 
these various parti'^ when out of office were still impeachable, be- 
cause he undoubtedly saw, what the Senators from Ohio cannot on 
reflection fail to see, that if this section be a designation of the par- 
ties liable to impeachment, such parties cannot be impeached when 
out of office, as it clearly refers to them as holding the office at the 
time of impeachment, and expressly declares that they ** shall be re- 
moved from office on imi»eachment ; " a thing which could not very 
conveniently be done, if they were not in office at the time of impeach- 
ment. Now whether, as contended by some, it is this section which 
gives the power of impeachment, or whether that power is given by 
the provision declaring that *^ the House shall have the sole power of 
impeachment and the Senate to try,** &c., if this section 4 is to be un- 
derstood as an enumeration of the parties liable or intended to be 
made liable to impeachment, then this enumeration operates as a 
limitation of the power of impeachment to the parties named or 
enumerated in the section ; and there can be no escape from the con- 
clusion that the parties named must be in office at the time of im- 
peachment. 

Liook at the language, now, understood in the light of such limita- 
tion: 

The President, Yice-Prestdent and all civil officers of the TTnlted States, shall 
be removed from office on impeachment for, and conviction of, treason, bribery, 
or other high crimes and misdemeanors. 

Must not the President and Vice-President be in office at the time of 
impeachment, when the language is that *'the President,'' drc.,*' shall 
be removed from office on trial and conviction f " And if such is the 
case with the President and Vice-President, must it not be the st^me 
with all the civil officers mentioned in the same sentence and con- 
nected by the conjunction **andf " Certainly no one can deny this. 
The Senator from Vermont admits, and no one capable of understand- 
ing language at all will deny, that under the clause of section 3, arti- 
cle 1, *' when the President is tried the Chief Justice shall preside," 
only applies to the President while in office ; and is not this equally 
clear here f 

Having thus shown that, if the fourth section of article 2 is to be 
understood as an enumeration of the parties intended by the Consti- 
tution to be impeachable, there is no escape from the conclusion that 
they must be in office when impeached ; I shall, in the proper place, 
endeavor to show that this section was intended as an enumeration 
of all the parties liable to imi>eachment, as some Senators on the 
other side expressly, and more of them by necessary implication, ad- 
mit. 

"Several Senators admit that none but '' civil officers of the United 
States " can be impeached, and that no one can be imneacbed except 
for the verv crimes enumerated in this section ; in other words, that 
the power is limited to the parties and o^enses spoken of in this sec- 
tion. Certainly there is nothing else in the Constitution establishing 
the limifatiou. 

For myself, I think the proceeding by impeachment was intended 
principally to secure the Government against official misconduct, and 
not at all for punishment, except as the removal and disqualification 
may incidentally operate as such. The punishment, as was remarked 
in Blount's trial, touches neither the defendant nor his pronerty, but 
simply affects his political capacity. And I do not see the force which 
some Senators appear to see in the analogy so much relied upon be- 
tween statutes, on the one hand, defining and punishing offenses by 
indictment, imposing two or more kinds of punishment for an offense, 
and, on the other, the constitutional provision in section 3, article 1 
of the Constitution, which admits both of a removal and disqualifica- 
tion, absolutely requiring the first and admitting the second. The 
purpose of such statutes as were referred to, was to provide for the 
full punishment for the crime in the same prosecution by indictment. 
The whole purpose was punishment, and full and complet'C punish- 
ment, as such, in the ordinary legal sense, and all in the same single 
proceeding. While such, as I have endeavored to show, was not tlie 
direct purpof^e of the punishment which incidentally springs from re- 
moval and disqualification ; and the Constitution expressly leaves 
the party liable to prosecution and punishment by indictment for the 
full punishment prescribed by law for the offense. 

T^o species of legal argument is so liable to mislead as an argument 
based upon assumed analogies. Nullum Hmile eat idem— no more like 
is the same ; and before we yield to an argument from analogy, we 
ought to see that the instance assumed as the basis of analogy or 
standard of comparison contains all the important or essential ele- 
ments which are contained in the provisions to be illustrated or the 
proposition to be demonstrated, and that there are no conflicting ele- 
ments in the one which involve a different principle from those involved 
in the other. To give any force to the analogy relied upon, the stat- 
utes fixing the several penalties (one of which is found impracticable) 
should, like the Constitution, provide for a trial of a part only of tbe 
penalties at one time, leaving the defendant liable to another trial in 



another tribunal, and a separate punishment to be inflicted by each 
tribunal, or for a mere political punishment for the several offenses in 
one tribunal or at one time, ana, for all other purposes and aspects of 
punishment, in another tribunal or at another time. But all these 
would not make the analogy complete without a provision tending 
to show that one of the penalties must in all cases be inflicted, leav- 
ing the other discretionary. And this last, without the other char- 
acteristics, would of itself be of little or no force. It will be time 
enough, therefore, to consider the supposed analogy when a statute 
containing all the foregoing characteristics shall be produced. As 
yet I know of none. 

' Again, it is insisted by those who maintain the right of impeach 
ment in the present case, that those provisions giving the House the 
sole power of impeachment and the Senate the power of trying all 
impeachments, vests in the House and Senate the full power of im- 
peachment as it existed in England, except as restrained by other 
clauses referring only to the mode of proceeding and the nunishment. 
In my opinion those provisions amount to nothing more than a decla- 
ration that those bodies shall have all the power of impeachment and 
trial provided for under this Constitution, and that we are to look to 
article 4 of section 2 to find who are to be impeached, and to the last 
clause of section 3, article 1, for the judgment which alone can be 
rendered; that the clauses giving the House full power to impeach 
and the Senate to try impeachments were intended, as well for the 
purpose of distributing to each their respective share in the proceeil- 
ini?, as to give the power ; and that the real meaning of those clauses, 
wiien construed in reference to subsetiuent clauses is, that the House 
shall have the power to impeach and the Senate to try impeachments 
in the cases thereinafter provided. 

I listeoed to the argument of the Senator from Vermont upon this 
point, as upon every other, with attention, with pleasure, and, it is 
not too much to say. with a<lmir-'tion ; and it is upon the ground upon 
which he has attempted to sustain the present impeachment that it 
must stand, if it can stand at all. But »f his arguments and conclu- 
sions are correct, that we are to look to .he Euglinh precedents to as- 
certain the parties who are impeachab e, then not only the President 
and Vice-President, and the civil officers provided for by our Consti- 
tution to be appointed by the President or heads of Departments, or 
by the courts of law, as authorized by the Constitution, are impeach- 
able, but Senators and RepreecntAtivesand all other pei^ons, at least 
who may be in any manner employed in the administration or aiding 
in the performance of the business or the protection of the interests 
of the 6ovemment as servants or as counsel, or otherwise ; as all these^ 
at least, would have been clearly imiieachable under the English prec- 
edents. And tbe Senator from Iowa, [Mr. Wright,] who adopts, 
upon this point, the same argument as the Senator from Vermont, 
boldly accepts this consequence, which, it must be admitted, is inev- 
itable from such premises, and, in answer to the Senator from New 
York, holds that pers(»ns acting merely as counsel for the United States 
would be impeachable. 

But unless we are to overrule and wholly disregard the solemn de- 
cision of the Senate in the Blount case (and if we are to be bound by 
any precedent whatever, it must be the decision of this, our own court) 
no' such doctrine can be maintained; for it was the very ground and 
tbe sole and express ground of that decision, the very premises upon 
which the conclusion of his non-liability tf) impeachment was drawn, 
that none but •* civil offlcersof the United States" were impeachable, 
and that therefore, though Blount was a Senator, he was n t impeach- 
able, not being a civil officer of the United States, "within the mean- 
ing of the Constitution ;" and there is certainly no other provision of 
tlie Constitution which has been claimed or can be claimed to confine 
impeachment to "civil officers of the United St4ites," except the provis- 
ion of the fonrth section of the second article. The inference is there- 
fore absolutely irresistible, that they looked upon this section as lim- 
iting the |>ower of impeachmeiit to the parties mentioned in this sec- 
tion ; and so Judge Story treats it, and expresses his opinion to that 
efl'ect without any reservation or doubt whatever. (See section 790 
et 9€q.) But this is not left to mere inference, conclusive as that is. 
It is in legal efiect, expressed in the Blount case that this very section 
is the one to which they allude for this limitation to " civil officers." 
Let us see. The plea to the jurisdiction, in legal effect, set up two 
grounds : one that he was not a Senator of the United States at the 
time, &C.J and, second, that, even if he was a Senator, he was not a 
civil officer of the United States, within the meaning of the fonrth 
section of the second article of the Constitution, to which it expressly 
refers. (See the plea. Annals of Congress, Volume 2 ; Wharton's State 
Trials.) The first ground was answered on the argument, accortl- 
ing to the admitted fact of the case, that he was a Senator of tbe 
United States at the time when the acts charged were done and when 
impeached, which was true ; and this point thereafter seems to have 
made no figure in the case, and quite clearly had nothing to do with 
the decision. The argument and the decision turned upon the sec- 
ond ground, whether a Senator was a civil officer of the United States 
within the meaning of the fonrth section, article 2. Turn, now, to 
the decision. 

The first resolution offered to the Senate, and of course, as suffi- 
ciently appears upon its face, this must have been offered by one c»f 
the Senators in favor of the iurisdiction, and it will be seen that even 
these resolutions go upon the admission that none but civil officers 
of the United States are liable to impeachment under the Constitu- 
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taoD — which refers, of oourse, to this fourth section, as there is no 
otiier to which it could refer for such a pnrpose — but assert* never- 
theless that Blount (being a Senator) was- such civil officer, (January 
7,1799:) 

BemOfed, That 'William Blooiit was a civil officer of the United States within the 
meaning of the Constitntion of the United States, and therefore liable to be im- 
peached by the House of Representatives ; 

That as the articles of impeachment chatve him with high crimes and misde« 
meanors supposed to have been committed while he was a Senator of the United 
Statex. his plea onght to be overruled. (See Annals of Congress, volume % page 
8318. Wharton's State Trials, page — .) 

The vote upon the resolution was 11 for, and 14 against it ; so that 
it failed ; showine that, by 14 to 11 the Senate determined, in effect, 
that a Senator of the United States is not a " civil officer of the United 
States," and was not therefore impeachable. This is clearly enough 
shown by the vote afterward taken on the 11th day of February, 
offered manifestly by some one opposed to the jurisdiction, as follows : 

The court is of the opinion tliat the matter alleged in the plea of the defendant, 
Is sufficient in law to sliow that this court ought not to hold Jurisdiction of said im- 
peachment, and said impeachment is disinused. — ^Annals of Congress, volume 3, 
as above. 

The vote upon this shows the Senators divided exactly by the same 
number, there being 14 for and 11 against it. Then look to the judg- 
ment and its announcement to the managers, which is in the follow- 
ing language: 

The court, after having ^ven the most mature and serious consideration to the 

aoestion and to the full and able arguments urged on both sides, has come to the 
ecision which I am now about to deliver. 

The court is of opinion that the matter alleged in the plea of the defendant is 
sufficient in law to show that this court oiurht not to hold jurisdiction of said im- 
peachment; and the said impeaclunont is dismissed. (Page 3319, volume S of An- 
nals of Congress.) 

Thus showing that the plea in effect asserting that none but civil 
officers of the United States could be impeached under the fourth 
section of the second article (which was expressly referred to) was 
sustained by the Senate, and on this ground the impeachment was 
dismissed. 

Who does not see that the whole conclusion rests immediately and 
entirely upon the ground, that none but civil officers of the ifnited 
States could be impeached under the Constitution, that this is the en- 
tire premises from which the conclusion is drawn f Of ^hat conse- 
quence was it to inquire whether a Senator was a " civil officer of the 
United States," if he could just as well be impeached whether a civil 
officer or not T And where in the Constitntion does the limitation of 
the power of impeachment come from, if not from this section 4 T It 
cannot be pretended tbere is any other limitation of this kind in the 
Constitution. Is it not perfectly clear, then, that the Senate treated 
this fourth section as such limitation or an enumeration of all parties 
intended by the Constitution to be impeachable f But finally let me 
ask, if this fourth section does not confine their power of impeach- 
ment *' to civil officers of the United States,'^ all of whom the Consti- 
tution provides shall be commissioned by the President, (article 2, 
section 3, also article 2, section 2,) why are not Senators and Repre- 
sentatives also impeachable f Why are not military and naval offi- 
cers also impeachable? Members of both Houses of Parliament and 
military and naval officers were, I think, clearly impeachable in £n- 

gland. And if we are at liberty to determine the classes of persons 
able to impeachment by English precedents, I can see no reason why 
all military and naval officers and Senators and Members of the House 
are not as clearly impeachable here as 4hey ever were in England. 
And this must, I think, be the inevitable result, unless the fourth 
section of article 2 limits the power to the parties there mentioned. 
And yet it has been expressly admitted by some Senators who sus- 
tain the jurisdiction in the present case, and tacitly admitted, I think, 
by several of them, that the power, under our Constitution, does not 
extend to military and naval officers : and no one has yet contended 
in this discussion that it extends to Senators and Representatives or 
to military or naval officers. I do not know whether the Senator 
from Vermont claims that it extends to military and naval officers. 

Mr. DAWES. Does not the some removal and disqualification fol- 
low a sentence cashiering an officer in the milit-ary and naval service 
as the Constitution imposes upon other officers on conviction by im- 
peachment T 

Mr. CHRISTIANCY. That may be so. But do not the same con- 
sequences follow upon conviction by indictment in a crimioal court 
for the very offenses charge<l upon Mr. Belknap f If the fact of such 
liability to disqualification, without impeachment. can be alleged as a 
reason why impeachment should not be sustained in the one case, I 
^o not see why it should not be equally efficacious in the other. Both 
stand upon the same ground, the authority of an act of Congress only, 
and not the Constitution. Is it denied that by the English law, or 
rather precedent, military and naval officers are impt^achable f I 
have not hunted the precedents, taking it for granted that all of the 
older as well as more modem English writers who assert the power 
of impeachment to extend to all the King^s subjects, knew uetter 
than any Senator here how the fact was. But, 1 read from Comyn's 
Digest, which I sent for a few minutes since, title Ju<Mcaturo of 
Parliament, 31, the following passages which show instances of the 
impeachment of naval officers for official delinquency in office, and 
there con be no reason for supposing that it did not extend as well to 
military officers, though, as I have not lately iK>sted myself in English 
history, I do not happen ut this moment to recollect an instance ; but 



other Senators doubtless may. I read from Comyn, at the place cited 
above: 

The Dnke of Bnokingham was impeached, for that he, being admiral, neglected 
thn safeguard of the sea. (Hnsh. 308.) 

The Earl of Oxford, that he hazarded the navy and had neglected to take ships 
of the enemy, 6 May, 1701, and for selling goods taken as admiral, for his own use, 
without accounting for a tenth to others, 8 May, 1701. (Ibid. L. 39.) 

I will here say that I see nothing in this book, and recollect noth- 
ing in any other English work, ancient or modem, making any dis- 
tinction between different classes of subjects, whether officers or not, 
subject to impeachment, nor anything which tends to controvert the 
'assertion of so many English writers, that all the King's subjects 
were impeachable. 

Mr. THURMAN. Does the Senator remember any particular in- 
stance of an impeachment of a strictly private person in no way con- 
nected with office f 

Mr. CHRISTIANCY. I have not looked for any. When I find all 
the English writers from the earliest times asserting in effect that all 
British subjects are liable to it, and no English authority anywhere 
intimating any distinction between classes subject to it, nor that any 
but the king are not, the Senator will pardon me if I say I have mc»re 
confidence in this uniform testimony of the English writers who had* 
the best opportunity to know, than I have in the Senator^ or any Sen- 
ator here, who infers that all these English writers were in error sim- 
ply because he has not found an instance. 

If he were to apply the same reasoning to the common law gener- 
ally, and deny everything to be law for which he could not find a de- 
cided case in the year books or in any English reports, he would leave 
very large gaps in the English common law. 

The fact undoubtedly is that many principles of the common law, 
as well relating to the power of impeachment as to anything else, bad 
become settled before the earliest reports or parliamentary records 
now extant, though the mode of exercising the power of impeach- 
ment has undergone several changes since the parliamentary records 
still extant. 

I turn now to some miscellaneous citations from Comyn's Digest, 
lying before me, which happen to be on and near the page just cit-ed, 
and which, in a miscellaneous manner, may tend to show for what 
offenses an impeachment would lie in England, and therefore for what 
they would lie here, if the fourth section of the second article dites 
not limit the offenses for which impeachment may be sustained. 

And if this fourth section does not limit the parties liable to im- 
peachment, it does not limit the offenses for which it may be sustaincnL 
Nor is there anything elsewhere in the Constitntion which would con- 
fine impeachments to '* treason, bribery, and other high crunes and 
misdemeanors.^' 

I read these miscellaneous examples, showing for what a man may 
be impeached. '' The.Earl of Bristol was impeached (2 Carolus) that 
hecounseled against a war with Spain when that king affronted us. to 
the dishonor and detriment of the realm, (article 3, 1 Rush worth, 250 ;) 
that he advised a toleration of papists, (I Rush worth, 251 ;) that he en- 
ticed the king to popery, (id., 252, 26:2;) the Spencers, that they gavA 
bad counsel to the king, (4 Institutes, 54 ;) the Earl of Oxford, that 
be advised a prejudicial peace, (8th May, 1701.) 

It is true these were privy councilors, but the offense was in giving 
advice to the king. If the offenses here for which a party may be 
impeached are the same as in England, (and without the limitation 
of the fourth section, article 2, as upon the argument of those who 
support the jurisdiction they must he,) how many Senators may be 



impeachable for advice given to the President, especially in reference 
? Is such advice one of the " high misdemeanors " 
mentioned in the Constitution f 



to appointments 1 



But what shall we say of advising the toleration of papiste f This, 
according to the English law of impeachment, was as much an im- 
peachable offense as bribery or any other crime or misdemeanor; 
and upon the argument in favor of the jurisdiction here I see nothing 
to prevent its impeachment. There certainly is not, unless the fourth 
section operates as a limitation to the crimes and misdemeanors there 
mentioned, or the first amendment of the Constitution may so operate. 
And who in this country would not be liable to imiieachment for this 
cause T Who does not advise the toleration of papists ? 

Again, the Spencers, father and son, were impeached, among other 
things, *'for that they put good magistrates out of office and ad- 
vanced bad." (4 Institutes, page 53.) How many Presidents and 
Secretaries might have been impeached here, if this is an impeachable 
offense, and how many Senators, as accessories before or after the 
factf 

Lord Halifax was impeached for obtaining grants of money for- 
feited for rebellion, (9 June, 1701,) for obtaining grunte of mon«*y 
when there was a war and heavy taxes, and grants out of the king's 
woods, (L. 39,) and so on. 

But, to come back now to Blount's case, which clearly settled the 
point that none but,CLvil officers of the United States are impeachable, 
and that section 4 of article 2 of the Constitution was intended as an 
enumeration of all the parties liable to impenohment and of the 
ofi'enses for which they were impeachable, I will say that decision has, 
from the day when it was made, been approved as sound law aud met 
the general approval of the legal profession and of the people ; and, 
in my opinion, to change or overturn it now would be justly looked 
upon as revolutionary. I must, therefore, for this aud other reasons 
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already given, with diffidence, and I may say with reluctance, dis- 
agree with the conclusion of the Senator from Vermont and other Sen- 
ators who have adopted his views, and hold Judge Story's view to he 
founded upon the sounder and the better reasons, and upon authority 
of a decision of this high tribunal itself. 

My friend from Vermont also made, or attempted to make, an ar- 
f^uuient in support of the jurisdiction, based upon the use of the word 
** person," in section 3, article 1 : 

And no person shall be convicted without the concurrence of two>thirds of the 
members preeent. 

I agree with the Senator, and do not suppose any Senator will dis- 
agree, that, notwithstanding the Constitution in express terms speaks 
of the impeachment of the Fresident, Vice-President, and other civil 
officers, yet, when a man who is an officer is prosecuted for an official 
crime, it is, when we come down to precise accuracy, the man, the 
person holding the office, who is prosecuted, and that the punishment 
on conviction is a personal punishment, not official ; that, when he is 
removed from office, it is the man who is removed from the office, and 
not the office from the man. But these considerations only go to 
show that the use of the word *' person,'' instead of officer, in the 
clause cited, whether the man is impeachable Qfter the termination 
of his office or only while he continues in office, was correct, and en- 
tirely and equally correct, upon either view. The Senator will there- 
fore permit nie to say, with all deference, that he seems to me to have 
drawn a very large conclusion from very narrow premises, when he 
infers from the use of this word in this connection, that a roan can be 
impeached when out of office, when the nse of the word is Just as 
consistent with the conclusion that he cannot Unaided and alone, 
-I certainly could not have drawn such an inference from such prem- 
ises, and I am eqaaUy unable to accomplish the task with the pow- 
erful aid of the Senator himself ; and he will pardon me for saying 
that his own effort in that direction seemed to me a little too much 
like catching at straws. 

Mr. President, my conclusions upon the main question are- 
First. That the main, direct, and primary purpose of impeachment 
is to put a man out of the office he may hold at the time of the im- 
peachment. 

Second. As a secondary and auxiliary safeguard aj^ainst future 
misconduct in office after he has been convicted and expelled, to 
keep him out of that and all other civil offices of the United States; 
or. 111 other words, that the disqualification is but a discretionary in- 
cident of removal from office ; and, therefore, 

Third. Tliat disqualification can only be imposed in addition to, 
and as a sequence of, the Judgment of removal, and not as a single 
and substantive punishmeut. 

1 see no altsnrdity in this result. The respondent is still liable to 
be indicted in the proper criminal court and punished to the full ex- 
tent of the punishment prescribed by the statute creating the offense ; 
and the sacred right of a trial by Jury is not to be disregarded, except 
in the clearest and most extreme cases. 

These views render it necessary that I should also consider the 
other questions involved in the case. 

And first, as to the fractional argument, the argument based upon 
the fractions of a day. And here allow me to say that, with my un- 
sophisticated habits of looking at things as they are in fact, stripped 
of all mere forms and fictitious coverings, I certainly did not expect 
to live to hear it asserted in the United States Senate, ui)on a great 
state trial, that, thouj^h, upon the facts as they are admitted to be, 
the defendant is not liable to impcichmeut— and this argument pro- 
ceeds upon this admission and has no bearing without it — we are at 
liberty, by a pure fiction, known to be and shown upon the record to be 
false, to exercise a Jurisdiction based upon that falsehood and convict 
the defendant npon a pure fiction known to ourselves and the world to 
be a palpable lie. I am not ignorant of the fact that there are man v 
fictions of law contrived for the purpose of Justice in civil cases, which 
are or should be, always liable to contradiction when the rights of par- 
ties require it. I will not deny that precedents may be found in courts 
of law, edpecially in past ages, where fictions have been resorted to 
in criminal cases, to the prejudice of the defendant ; for there is no 
enormity for which such precedents may not be found. 

But when such precedents are invoked to show that the Jurisdic- 
tion of a criminal court or the punishment of a defendant charged 
with a crime can be sustained upon a pure fiction, contrary to the 
known facts appearing npon the records, these precedents may be 
piled mountains high, and I shall treat them all with the contempt 
that all such falsehooas, urged for such purposes, deserve, in an age 
and a country of liberty and law. 

Precedents standing upon palpable absurdities should share the fate 
of the absurdity upon which they stand. 

But let us examiue the fiction in the present case. Belknap re- 
signed at 10.20 a. m. ; his resignation was announced in the House at 
noon, or a little after, and late in the afternoon the vote of impeach- 
ment was adopted. It is now claimed that the law takes no notice 
of the fractions of a day, and therefore Belknap must be regarded as 
in office the entire day, or that the vote of impeachment must l>e re- 

garded as having taken place at the beginning of the day, or at least 
efore the resignation— for it makes no difference in which shape the 
falsehood is put, or whether it relate backward or forward. False- 
hoods and fictions are very elastic, and very convenient to convict a 
defendant or to sustain a Jurisdiction which cannot be sustained npon 



the truth of the case ; especially if this fiction or falsehood cannot lie 
contradicted and the actual precedence of the respective events shown 
as they occurred ; and it is insisted we cannot inquire into the fact 
at what time of the day either fact took place, nor which preceded 
the other ; but the whole day must be taken for both, because the 
law takes no notice of the fractions of a day. 

This makes a very pretty argument, and it is a great pity to spoil 
it by putting a case. But duty compels us to do a great many un- 
pleasant things. Say that on the same day that Belknap resigned a 
successor was appointed and confirmed — as well he might be^r take 
the case which did happen, of another Secretary assigned to the 
duties of the office on the same day and hour of the resignation, and 
that successor, or the officer so assigned, had, on the afternoon of the 
same day, been guilty of bribery or other impeachable oftense. He 
is impeached ; and on the trial he denies that he was Secretary of 
War or in charge of the duties of the office on that day, and to prove 
it ^ows by the record, or bv Mr. Belknap himself, perhaps, that he, 
Belknap, was Secretary on the morning of that day, and stops there. 
Has he not made out a complete defense, if the fractions of a day 
cannot be inquired intof And as the fiction may just as well relate 
backward to the beginning of the day as torwaxd to its close, why 
might not Belknap defend himself for bribery committed on the morn- 
ing of that day, by showing that on that day another Secretary had 
been assigned to fill the office, whose assignment aj|d responsibility 
must relate back to the first moment of the day ? N^, in the case of 
these overlapping fictions would not every Senator admit that the 
truth ought to bo allowed t.o escape between them? 

I think I may safely submit it to the candor and (pod sense of the 
Senate that the succession of events or acts happening on the same 
day, and having relations to or affecting each other, may and ought 
always to be shown, whether in a civil or criminal case, as much as 
if they had happened on different days: and that our Jurisdiction 
and the prosecution by impeachment can be maintained upon no such 
trivial falsehood, contradicted by the face of the record. 

As to the question, admitting that a resignation in ordinary cases 
before the vote of impeachment would defeat the impeachment, would 
it have the same effect though made for the purpose of avoiding the 
impeachment f Upon this question I oan^ entertain no doubt. The 
defendant liad a perfect legal right to do the act, to make the resi<r- 
nation, and this cannot be rendered illegal or deprived of its legiti- 
mate effect, whatever his motive might have been, nor can that be in- 
quired into. 

These views render the other point contained in the resolution of 
the Senate in relation to the pleading, immaterial, and I therefore 
express no opinion npon it. 

in conclusion, I must express my thauks for the indulgence of the 
Senate, and my regret that I have been compelled to differ with so 
many able Senators whose legal opinions I always respect and with 
whom I have generally agreed. 



Remarks of Mr, ChriBtianoy on the resolution offered by km May 29, 1876. 

The question recurring on the second resolution of Mr. Thurman, 
as amended, 

Mr. CHRISTIANCY moved to amend the said resolution by strik- 
ing out all after the word " resolved^ and in lien thereof inserting: 

Whereas the Constitution of the United States provides that no person shall be 
convicted on iinpeachment without the concurrence of two.thirds of the members 
pn^sent ; and whereas more than one-third of all the members of the Senate have 
already pronounced their conviction that they have no right or power to ac^udge 
or try a citizen holding no public ofllce or trust when impeached by the House of 
Representatives ; aud whereas the respondent, W. W. Belknap, was not when im- 
poached an officer, but a private citizen of the United States, and of the State of 
Iowa; and whereas said Belknap has, since proceedings of impeachment were com> 
mencetl agamst him, been indicted and now awaits trial before a Judicial court 
for the same offenses charsed in the articles of impeachment, which indictment is 
pursuant to a statute requiring in case of conviction (in addition to fine and im- 

Erisonmcnt) an fiction of the utmost Judgment which can foUow impeachment 
1 any case, namel)', disqualification ever again to hold office: 
Reiolved, That in view of the foregoing facts it is inexpedient to proceed further 
in the case. 

Mr. CHRISTIANCY. Mr. President, it being now manifest that 
considerably more than one-third of the Senators present on this trial 
believe there is no jurisdiction in the Senate to try this impeachment, 
I think the resolution I have submitted makes the proper disposition 
of the case. I do not propose to argue the question at length, but to 
state briefly my reasons for this conclusion. 
The Constitution declares that — 

No person shall be convicted without the concuirence of two-thirds of the mem* 
hers present 

What is necessary to, and what is included in, the conviction here 
alluded to f But one answer can be given to this question, and that 
is, every constituent element, both of law and fact, necessary to con- 
stitute a valid conviction ; and the flrpt and roost important of nil 
these is the jurisdiction of the tribunal before whom the trial is to be 
had and the conviction pn^nounced, the right and power to try the 
case at all or to declare the conviction. If there be no such juris- 
diction, no such power to try, any determination we may make, 
any conviction we may pronounce, will be simply orittiim /ti/mw, so 
much empty air; for there will be no power t-o swear a witness in 
the cause and all testimony of witnesses, though given undiT the 
forms of an oath, must be extr^Jndicial, without the sanction of an 
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oath, and therefore not evidence which this trihunal have a right to 
hear or to act upon. From these considerations it is manifest that 
this question of jurisdiction » though a question of law, is inseparably 
connected with, and involved in, every question of fact which may 
arise in the cause. 

It is fallacious, therefore, to say that this, being a mere question of 
law, may be determined by a bare majority, and that the only con- 
currence of two-thirds required by the Constitution is upon the facts 
of the case or those facts and the law which would be applicable to 
them on the hypothesis that we have jurisdiction. 

AH the questions which can ever arise in any trial are questions of 
law, questions of fact, and questions of the application of the law to 
the facts ; and these last are mixed questions of law and fact, when 
the same person or body which finds the facts also applies the law 
to the facts and declares the combined result of both, like a jury in 
giving a general verdict. 

But there is this difference between a jury and the Senate sitting 
as a court of impeachment, that the jury in matters of law are sub- 
ject to the instruction of the court presiding over their deliberations 
and giving them instructions upon the law which they are bound to 
follow ; and in giving their general verdict they find the facts and 
apply to them the law as given them by the court. Besides, a jury 
have generally a right to decline the application of the law to the 
facts by finding^ special verdict setting forth the facts found and 
leaving the courrto apply the law. 

But m the Senate, on the trial of an impeachment, no such division 
of functions as to law and fact can be had. No court or officer pre- 
sides over us with power to give instructions upon or to determine 
matters of law. 

Every Senator, upon a trial on the merits, acts in the double capac- 
ity of judge and juror, and must for himself determine both the law 
and the facts and apply the one to the other according to his own 
convictions and judgment. And certainly no Senator can be any 
more bound by the opinion of any other Senator or any number of 
Senators upon a question of law than upon a question of fact. Each 
must not only draw his own inference from the evidence, but must 
apply that evidence to the law as he understands it to be. 

It would therefore be just as absurd, under the constitutional pro- 
vision requiring the coucurrence of two-thirds to convict, to hold 
that a bare majority have a right to bind the minority upon questions 
of law as to hold that they have the right to bind them upon matters 
of fact. Propositions of law are as much involved and as. essential 
elements in a valid conviction as propositions of fact, and they are. 
involved in every step taken on the triaL And if this were not so, 
if a bare majority could control the minority upon questions of law 
arising upon the trial of an impeachment, such bare majority might 
also in many cases establish every element essential to a valid con- 
viction in opposition to more than one-third of the Senate. 

Let us consider some of the phases of the case and the questions 
which must naturally be expected and which usually occur upon a 
trial. On a trial upon the factu in the present case questions of the 
admissibility and of the materiality of evidence must naturally be 
expected to arise and almost unavoidably do arise upon all trials of 
the kind. These are questions of law. Now a bare mtgority think 
any particular testimony or piece of evidence offered admissible or 
material, as the case may be, but more than one-third of the Senate 
think it inadmissible or immaterial. 

The bare majority, no doubt, may admit the evidence, but, in con- 
sidering its effect upon the case, the minority, if they act upon their 
own convictions, will of course pay no attention to the evidence or 
give it any effect. Will any Senator claim that this minority are 
bound to disregard their own convictions as to the effect of such evi- 
dence because the majority hold that effect to be different f Are the 
minority, I mean, bound thus to yield to the majority when the result 
is declared upon the question of guilt or innocence T Would not this 
be allowing a bare majority to control as well upon the facts as upon 
the law T And would not this effectually fritter away the whole sub- 
stance and effect of the provision requiring the concuiTence of two- 
thirds to convict f 

If, then, the decision of a bare majority in admitting evidence 
which the minority think inadmissible or immaterial cannot control 
the minority as to the effect of the evidence or bind them to give it 
an effect which they do not believe that it has, can or ought such 
majority to control such minority upon the question whether any 
evidence is admissible, and compel them to give effect to evidence, 
all of which they believe inadmissible, because the Senate has no 

EDwer to try the case or to administer an oath, and because they be- 
ove all the testimony given in the case Is extrajudicial, and that 
every witness may testify as he pleases without liability to the pains 
and penalties of perjury f 

. Is it not manifest that every proposition of law and fact which con- 
stitutes a necessary element of a valid conviction must be found and 
sustained by the concurrence of two-thirds of nil the members present f 
And that if one if those elements, without which the conviction could 
not be valid, may be established by less than two-thirds, any other 
necessary element — and therefore every other— may be established in 
the same way and by the same course of reasoning f And what ele- 
ment can be more necessary to a valid conviction than the jurisdic- 
tion to try the case and declare the conviction f 
Upon any question or any matter not an essential ele meut of a valid 



conviction there is no doubt a bare majority may decide ; but upou 
any proposition of law or fact without the establishment of which no 
valiuconviction could be had, I am compelled to consider any majority 
less than two-thirds as no majority in the constitutional sense, and of 
no more binding effect than the decision of a minority. 



Opiai«a •£ IlKr. 'Whyte* 

Delivered May 20, 1876. 

Mr. WHYTE. Without entering into an analysis of the pleadings 
in this case, or expressing any opinion as to the artistic manner of 
their construction, it is sufficient that the broad question is evolved 
whether the accused can be tried for offenses alleged to have been 
committed while in office, upon an impeachmen^made after he ceased 
to be Secaetary of War T 

In my view of this case, it is not material to the point in issue to 
ascertain at what precise moment of time Mr. Belknap retired from 
the War Department. . 

Whatever may be said as to the al)stract question whether private 
persons, that is persons who have never been in office, may l>e im- 
peached, from a careful examination of the cases in the British Par- 
liament, from whose parliamentary law we have drawn the principles 
relating to impeachment, it is clear that except in few and rare in- 
stances prosecution by impeachment has by a long line of precedents 
been contiued to offenses of an official character, and as against p(*r- 
sons as well in office as those who have vacated their offices. I hold 
the opinion, therefore, that any person charged with the commission 
of crime while in office can be impeached after he has ceased to be 
an officer, whetherby expiration of his official termorby voluntary res- 
ignation. 

I believe there is no limitation as to the time when prosecution for 
impeachable offenses can be had, save in the sound discretion of the 
House of Representatives. 

Impeachment as a known method of procedure is ingrafted upon 
our Constitution. As it was understood and exercised at the period 
when the organic law was framed, subject only to the limitations set 
forth distinctly in the Constitution, so it is now to be exercised. In 
the language of Professor Dwight, the Constitution '^assumes the 
existence of this mode of trial in the law and silently points us to Eng- 
lish precedents for knowledge of details.'' Mr. Webster, also, when 
defending Judge Prescott, and speaking of a clause in the constitution 
of Massachusetts similar to that in the Federal Constitution, said : 

The CoDstitntion has given this body {the Senate] the power of trying impeach- 
ments without defining what an impeachment is, and, therefore, neceitsarHy Intro* 
dncing with the term itself its osoal and reoelved definition and character and inci- 
dents which bsltog to it. 

Whenever foreign statutes are adopted into our legislation, the 
known and settled construction of those statutes by courts of law has 
been considered as silently incorjmrated into the acts. 

So of impeachment; as it was regulated by the parliamentary law 
of England, so it is to be understood, with its specihc limitations, how- 
ever, as part of the constitutional law of our country'. 

The framers of the Constitution knew impeachment to be the 
mode of accusation and trial of '' statesmen for misdemeanors in the 
administration of government." They knew that as early as the reign 
of Eldward I the power of parliamentary impeachment had been ex- 
erted, and that judges convicted of exactions had been sentenced to 
severe penalties by the House of Lords ; that during the reign of 
Hichard II and under that of Heniy VIII loi-d chancellors and arch- 
bishops and chief justices had fallen under a like condemnation ; 
that under King James I Lord Chancellor Bacon had been the sub- 
ject of impeachment, and Lord Finch and others had suffered during 
the reign of Charles I; that under Charles II chief iastices of the 
King's Bench and Common pleas and barons of the Exchequer had 
been impeached by the Commons for various great official crimes. 

Thus they had before them from various epochs of English history 
many instances of parliamentary impeachment. 

It would indeed belittle Madison and Hamilton, Sherman and 
Pinokney, and the other intellectual giants of that great council to 
suppose they did not understand in all its scope the power of im- 
peachment, which they were then importing into our federal form of 
government. Some of them had access to Corayn's Digest, Bacon's 
and Viner's Abridgments, Rushworth's Historical Collections, and 
Selden's Judicature of Parliament, and HowelPs State Trials ; and 
Pincknoy had, indeed, sat at the feet of Gamaliel, for he had 
listened at Oxford to the splendid law lectures of Blackstone, which 
now as his Commentaries, more than a century after their delivery, 
are to be found in the hands of every law student in our land. They 
knew, also, that in this method of criminal procedure, since the time 
of Edward III, the House of Commons accused pnd the House of 
Lords tried. So they gave the sole i)ower of impeachment to the 
House of Representatives and the sole power of trial to the Senate. 
Thus the trial by impeachment, without specially defining it, was 
adopted from analogy to the English constitution. 

The makers of the Federal Constitution gave this power of trial by 
impeachment to the two Houses, as above stated, in all its plenitude, 
and then by Bul>sequent special limitations restricted it in its detaila 
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-wherever they intended ite power to he restrained. The power itaelf 
they never Intended to curtail; for, when they added "high crimes 
and misdemeanorB" to treason and hril>ery, Colonel Mason remarked: 

As bills of atUUnder, which have saved the Britinh oonstitntion, are forbidden^ 
it is the more necessary to extend the power of impeachment.— ifodiMm Plap«rt, 
volume 3, page Vctd. 

And it is remarkahle if trne, as asserted, (and from the similarity 
in the two instraments the assumption seems to he well foande<l,) 
that the impeachment clauses in article 1 of our Constitution were 
taken from the constitution of New York of 1777^ drawn hy John Jay; 
that the word " officers" in the latter constitution is omitted in the 
Federal Constitution. If the New York constitution was intended to 
operate only on officers while in office, it is clear that the change in 
tlio words in the Federal Constitution hy which "person" or "party" 
is substituted for "officer" was intended to give the power of im- 
peachment wider scope and to cover the cases of those who had gone 
out of office after the commission of offenses as well as those who were 
in office at the time of impeachment. 

The difference between the two Constitutions is thus shown : 



OonttUtUUm^ifthe Ufdted Statet : 

The Honse of Representatives shall 
have the sole power of impeachment. * 
* * No penon shall be convicted with- 
out the eoncurreno$ qf two-thirda qf the 
membera prettnL 



Na%o York contdbitUm^ 1777 .* 

The power of impeaching all ojfieera of 
the State for venal and cormpt oondnct 
in theirrespectiveoflloes [shall | be vested 
in the rtpreaanlativeM 6/ the people in <uh 
temb^f. * * * No iodsment of the 
said coart shall be valid unless it shall be 
c M » M twt to hy two-thirdM* part o/themem- 
bera tMen preeent^ Je. 

It is clear that it was " persons " who were to be convicted, and not 
" officers " qua officers, at the period of conviction ; thus including ex- 
officers as well as incumbents of offices. 

The f ramers of the Federal Coustitution also took in to view the impro- 
priety of allowing the Vice-President to preside over the Senate during 
the trial of the President upon articles of impeachment, and so they 
provided that the Chief Justice of the Supreme Court should act as pre- 
siding officer of the Senate during such trial. In the interest of the 
accu^, under the strong legal presumption of innocence, and to pro- 
teet against passion, it is seen they required two-thirds of the mem- 
bers present in the Senate to convict. They knew, also, that such 
was th^ high authority claimed for the court of Parliament that 
the House of Commons, in the reign of Charles II, in the case of the 
Earl of Danby, insisted that no pardon under the great seal should 
be plendable to an impeachment by the Commons of Great Britain, 
and this was finally enacted into statute law by 12 and 13 William 
III, chapter 2. 

And so they provided that no pardon of the President should be 
either pleailable in cases of impeachment or operative after sentence. 

They knew the unlimited power of the House of Lords to impose 
every kind of punishment unon the convicted, and remembering the 
extreme penalties which had been inflicted, and notably in the case 
of Lord Chancellor Bacon, who, notwithstanding his high dignity and 
great personal qualifications, on conviction had been fined £40,000, 
was ordered to be imprisoned in the tower during the king's pleasure, 
to lie forever incapable of holding any office, place, or employment, 
and never again to sit in Parliament, or come within the verge of the 
court, they put a limitation on the judgment to be pronounced by 
the Senate, and put maximum bounds to its sentence in removal fipom 
office and disoualification in the future; but they left the courts of 
justice to vindicate the majesty of the law by indictment and crim- 
inal sentence as in other cases of infraction of the laws. 

They were not ignorant that in England, although it was claimed 
that all subjects were liable to impeachment, yet in rare instances, as 
I said before, had the power been exerted in any case of offense which 
was not official crime or the breach of public trust ; so they left im- 
peachment where they found it in English practice and hedged about 
private persons with trial for crime by jury ; and the people in the 
States amplified this protection by fuller and clearer guarantees to 
. accused private persons by the fifth and sixth articles of the amend- 
ments to the Constitution. They knew that in England officers who 
had been guilty of offenses while in office were impeachable after 
they left office. 

They had in mind that Lord Chancellor Somers had been impeached 
after he was out of office. 

They surely were aware of the case of Lord Chancellor Macclesfield 
who iu 1724 was in the zenith of his worldly success; yet they had 
seen that, shortly after t-he bufsting of the South Sea bubble, the 
storm of indignation arose and he was compelled to resign his office. 
They knew full well that, after his resignation, in January, 1725, pro- 
ceedings were originated in the House of Commons, and subsequently, 
after a strong speech from Sir Geoige Oxenden, the Earl of Maccles- 
field was impeached. They had immediately before their eyes the 
case of Warren Hastings. They knew that he had left India in June, 
1785, having surrendered the keys of office. He returned to England, 
where he was joyfully received by his friends. 

On the 10th of May, 1786, Mr. Burke accused him at the bar of the 
House of Lords in the name of the Commons of England. Prelim- 
inary proceedings were conducted during the session of Parliament 



in 1787, and this case, as we have seen, was referred to on the 8th day 
of September, 1787, by Colonel Mason, when the clause relating to 
the removal of the President oh impeachment and conviction for 
treason and bribery was under consideration *in the convention, as 
will be seen by reference to the Madison Papers, volume 3, page 1528. 
He said, ^^ Treason, as defined in the Constitution, will not reach many 
great and dangerous offenses. Hastings is not guilty of treason.'' 

This case was thus fresh before them ; and having placed several 
limitations on the matter of impeachment, they were silent on this im- 
portant point, and made no ouestion of the right to impeach a party 
guilty of official crime after ne had ceased to oe an officer. Besides, 
the objection of Mr. Pinckney, that the President ought not to be 
impeachable while in office is the only proposition for any limitation 
of the time when an offender was to be impeachable : and this is the 
very converse of the theory that he was impeachable after ho hiid 
vacated his office. 

Giving due weight to the adverse argument based on the expedi- 
ency of trying a roan for official crime after he is out of office and 
the danger of partisan impeachments, yet, under the sense of duty 
which impels me to decide this question judicially, I can come to no 
other conclusion than that, as there is no limitation to the ])uni8h- 
ment of crime except by express st-atutory enactment — and there is 
none in the Constitution as to the time when impeachments will lie — 
its f ramers meant, as Mr. Rawle has expres^bd it, thaf persons liable 
to impeachment are those who *are or have been in public office.'" 
And I adopt this language of John Quinoy Adams, as quoted by Mr. 
Manager Hoar: 

I hold, therefore, that every President of the United States, every Secretary of 
State, every oflicer impea(;hable bv the laws of the coon try, is liable twenty years 
after his omce expired as he is while he continues in office. 

And this very doctrine will do as much as any one principle can to 
restore the purity of our Government and elevate the standard of 
official qualification. 

The fourth section of the second article of the Constitution has, in 
my judgment, nothing whatever to do with the matter of jurisdiction 
in cases of impeachment. That had been granted already. On the 
contrary, this was a clause, absolutely mandatory in its character, 
for the removal of officers wno were in office at the time of their im- 
peachment and conviction. It was solely to accomplish the removal 
of the convicted officers ; and this is clear from the fact that when it 
was first inserted in the Constitution (then limited as it was to the 
Chief Magistrate) it is called, as will be seen on page 1434 of the third 
volume Madison Papers, " the clause for the removal of the President 
on impeachment," &.c. 

It was a limitation upon the official term of a person who, as Presi- 
dent, had been impeached and convicted of '* treason, bribery, or 
other high crimes and misdemeanors," but not a limitation on the 
power of impeachment. It was inserted in the article of the Consti- 
tution defining the Executive department, as indicating how the offi- 
cial term of four years for the President could be cut short, and the 
insertion of " Vice-President and all civil officers of the United States" 
was an afterthought, in no way changing or modifying the purpose 
for which this clause was originally inserted in the Constitution. That 
purpose was to compel the Senate on impeachment and conviction of 
the '* President, Vice-President and all civil officers of the Uniteil 
States," for treason, &c., to remove them. The language is, they 
" shall be removed from office." 

The lansnage is imperative ; it leaves yon no discretion ; yon cannot stop short 
of removal from office ; you cannot exceed it. 

• 

The clause was inserted for this specific purpose ; to accomplish 
nothing more; to leave you in such case power to do nothing lees. 

Much stress has been laid upon the case of Senator Blount. (Whar- 
ton's State Trials 200,) as establishing the doctrine that none out civil 
officers can be impeached, that is, persons in office at the time of im- 
i>eachment ; but I can draw no such conclusion from that case. All 
that was decided therein in point of law was that a Senator is not a 
civil officer of the United States and cannot be impeached. The party 
impeachable must have been an officer of the United States in real- 
ity, and, as a Senator is not an officer of the United St-ates, he is no 
more liable to impeachment by the House of Representatives than 
any other officer of any of the States of the Union. A Senator for 
official crime or misconduct is liable to expulsion from the Senate, as 
was done in Blount's case ; and that precedent was afterward fol- 
lowed in the expulsion of Mr. Smith, of Ohio, who was charged with 
being connected with the Burr conspiracy. The Constitution pro- 
tects the people against the misconduct of Representatives or Sen- 
ators by leaving to the respective Houses of Congress the parliament- 
ary power of expulsion of their unworthy members. 

In accordance with these views I do not deem it necessary to con- 
sider any question relating to the time or circumstances under which 
the resignation of the late Secretary of War was tendered or ac- 
cepted, but considering him out of office on the 2d day of Match, 
1876, 1 hold that the Senate is bound under the Constitution to take 
iurisdiction of this case. The demurrer should be overruled, and going 
back to the first defect in the pleadings the plea should be overruled 
and the accused should be required to answer or plead further to the 
articles of impeachment. 
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Opimioa •f IVr. SUccheU, 

Delivered May 22, 1876. 

Mr. MITCHELL. Mr. President, the conclusions I have reached 
on the iasne presented, by what is in substance and legal effect the 
plea of the respondent to the jurisdiction of the Senate, shall be 
stated briefly, and without unnecessary elaboration as to the reasons 
guidiufiC me. 

The Government of the United States is one of limited powers, the 
Constitution being the grant, consequently no exercise of any power 
upon the part of Congress, or either branch thereof, can be justified 
unless the authority for such exercise can be plainly traced either to 
some express grant in the Constitution, or to one necessarily implied 
from the terms of that instrument. 

Before proceeding to an examination of the different clauses of the 
Constitution I will state that I do not deem it proper either to discuss 
or decide any of the many questions that have been suggested dur- 
ing the progress of this proceeding which are immaterial to the de- 
ci^on of the question now before Uiis court. For instance, I do not 
feel called upon to answer, either publicly or in my own mind, as to 
the precise catalogue of offenses that are impeachable under our 
Constitution, nor whether a military officer may or may not be im- 
peached, nor whether a person in office may be impeached for an 
offense committed prior t<rthe time he took office, and when he was 
a private citizen, nor whether a person in office la impeachable for a 
high crime or misdemeanor committed prior to the time he entered 
upon that particular office, and while he was holding another office. 
The decision of these questions as well as many others that have been 
suggested and argued during this discussion is not absolutely essen- 
tial to the determination of the issues now before the Senate, which 
stripped of all complication are simply and purely these : 

First. Is the person, William W. Belknap, who has been a civil 
officer of the United States, but who is not now such officer, and was 
not at the inception of these proceedings, subject to impeachment 
for an impeachable offense committed while in such office, without 
regard to the question as to how he was disrobed of office, whether 
by resignation, removal, or expiration of his term T 

Second. If he is not, then does the fact that he resigned to escape 
impeachment, or the fact that his resignation occurred on the same 
day that he was impeached, make any difference T 

Should the former question be decided in the affirmative, then the 
latter also, and those incident to it, become immaterial. Striving 
therefore to keep steadily in view the precise questions before as, I 
will state briefly my conclusion, and the reasons that lead to it. 

What are the powers conferred by the Constitution, either by ex- 
press ^ant or by necessary implication, upon the House of Repre- 
sentatives to impieach and the Senate to try the person impeached T 
What is the nature and extent of the original grant, and what, if 
any, are the limitations or restrictions upon it f 

In giving construction to the Constitution for the purpose of ascer- 
taining the character and limita of any of its granted powers, all its 
provisions bearing upon the particular subject under consideration 
should be considered and construed together, and in such manner as 
to give legitimate effect to each part, and harmony to all. 

Section 2 of article 1 of the Constitution provides, among other 
things, as follows : 

The House of RepresentativeA shall choose their Speaker and other officers, and 
shall have the sole power of Impeachment. 

I regard this as an express, distinct, positive, absolute, and unquali- 
fied grant of jurisdictional power to the House of Representatives to 
impeach. It is not, as has been suggested by the honorable Senator from 
Indiana [Mr. Morton] and others, a mere assignment of thepai-t the 
House is to act in the execution, jointly with the Senate, of a power 
granted elsewhere in the Constitution. It is not merely functional but 
jurisdictional ; not directory as to manner of procedure, but substan- 
tive as to grant of power. It is itself the source of the power to im- 
peach, and not merely a direction in the execution of such power. 
The grant is express, plenary, unqualified, unlimited, without any 
word of restraint savQ that of exclusiveness, and this of course does 
not operate upon the House of Representatives but rather upon every 
other Department and officer of Government and upon all private 
persons as well. *^ Shall have the sole power of impeachment;'' that 
is to say no other Department, or branch, or officer of the Govern- 
ment, nor shall any private person exercise this power, but the House 
of Representatives shall have the power of impeachment. The first 
section of article 1 of the Conrtitution provides as follows : 

All legislative powers herein granted shall be vested in a CoufO'ess of the United 
States which shall consist of a Senate and House of Kepresentaiives. 

Mark the ]anffuaj|;e : not all legislative powers, not all «be unlim- 
ited powers of legislation known to the English Parliament, but all 
legislative powers hsrein granted. The clause assumes that in sub- 
sequent parts of the Constitution there will be a separate crant^sim- 
cific or by necessary implication, of the identical powers of fegislation 
which it is provided by this clause shall be vested in ** a Congress." 
Here then it may with propriety be said that this clause is not a juris- 
dictional grant of the various powers of legislation, but simply a des- 
ignation of the depository that shall receive and exercise these pow- 
ers, namely, a ** Congress of the United States which shall consist of 



a Senate and House of Representatives." But compare with this the 
last clause of section 2 in article 1 relating to impeachment : 
The House of Representatives shall have the sole power of impeachment. 

Is there any assumption here that further on in that instrument 
there is to be a separate grant, either expressly or by implicatiou, of 
the powers of impeachment f Most certainly not. Is there anything 
in this language that would justify the construction that it is merely 
functional and not jurisdictional ; that it was intended merely as a 
designation of a particular branch of the Government to perform 
one part in the proceedings of impeachment, the jurisdictional t>ower 
of which was to be granted in a subsequent section f Clearly, to 
my mind, not. Had such been the intention of the framers of the 
Constitution, it seems to me they would have employed restrictive 
language similar to that used in the clause designating the re|>ository 
of all legislative powers. They would have said, '* The House <if 
Representatives shall have the sole power of impeachment herein 
granted;" or, "All powers of impeachment herein granted shall be 
vested in the House of Representatives ;" and so also in the clause re- 
lating to the trial of impeachments. If it had been the intention to 
simply designate a certain tribunal as the anlhorit^y to execute cer- 
tain powers otherwise and in another section specifically or by nec- 
essary implication granted, instead of saying "the Senate shall have 
the sole power to try all impeachments," they would have employed 
different lansnage ; they would have followed the precedent laid 
down in the first section of the first article, and said, *' The sole power 
herein granted to try all impeachments shall be vested in the Sen- 
ate;" or, ''The Senate shall have the solo power herein granted to 
try all impeachments;" or, as in the clauses relating to executive 
and judicial power, they would, after designating the different arms 
of the Government that shall carry on the proc^ings in impeach- 
ment, have proceeded to say, in the same connection, to what cases 
the impeachment power should extend, both as to person and offense. 

But It is said the clause which in section 1 of article 2 declares that 
'' the executive power shall be vested in a President of the United 
States of America " is in conflict with this argument and opposed to 
the construction I give to the clause in section 2 article 1 in reference 
to impeachment. Most assuredly not, for tlie simple reason that the 
Const' tution, after declaring that ** the executive power shall be vested 
in a President," proceeds in the very same breath, in the same article, 
in the appropriate place in that instrument, and under the proper 
head, to designate in specific terms what that power shall be. For 
instance, " Shall have power, by and with the advice and consent of 
the Senate, to make treaties, to nominate and appoint embassadors, 
other public ministers and consuls, judges of the Supreme Court, and 
all other officers of the United States whose appointments are not in 
the Constitution otherwise provided for ; to fill up all vacancies that 
may happen during a recess of the Senate, to convene both Houses on 
extraordinary occasions, and in case of disagreement to adjourn them 
to such time as he shall think proper," ^c. And so in reference to 
the clause in section 1, article 3, which declares that — 

The judicial power of the United States shall be vested in one Supreme Court 

Here again the framers of the Constitution proceed in the same arti- 
cle, in the appropriate place and under the proper head, to state to 
what cases the judicial power shall extend, and enumerate them at 
length. But where is the clause iu the Constitution which declares 
that the powers of impeachment shall extend to certain cases, either 
88 to person or offense T Suppose the Constitution had stopped in 
speaking of judicial power with the simple declaration that ** the 
judicial power of the United States shall be vested in one Supreme 
Court and such inferior courts as the Congress may from time to time 
ordain and establish," could it be contended that there was no grant 
of judicial power to the Government of the United States? Clearly 
not, and would not all admit in such a case that in determining what 
that power was we would look to the history of jurisprudence in 
England f And so in reference to the clause in section 2 of article 1 
in reference to impeachment. 

But suppose section 1, article 1. were all there was in that instru- 
ment on the subject of legislative power. It is clear no power of leg- 
islation whatever would have been granted to Congress, because that 
clause declares that '*all legislative power herein granted shall be 
vested in a Congress of the United States." That clause, thou, is a 
mere declaration of the particular branch or department of the Gov- 
ernment that shall exercise all legislative power, and not a jurisdic- 
tional grant of the power itself. This clause is indeed functional and 
not juns<lictional, and in this it differs widely, in my judgment, from 
the clauses iu sections 2 and 3 of article 1 in referencce to impeach- 
ment, which I regard as jurisdictional, and <irhich, in my opinion, ore 
the only clauses m the Constitutiou that do confer jurisdiction in im- 
peachment, if we may except that clause in para^aph 6 of section 3 
of article 1, which reads : ** When the President of the United States 
is tried, the Chief Justice shall preside," which clause I think may very 
properly be construed as a necessarily imjdied grant of power to im- 
peach the President and thus enlarge in this respect the English par- 
liamentary power of impeachment by extending it to the executive 
head of the Government, for in England the king could not be im- 
X>eached. This would not be a forced or unreasonable construction 
of this clause. Still 1 incline to the opinion that without this clause, 
or that of section 4, article 2 of the Constitution, the President would 
l>e impeachable under the general grant of power by the House to 
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impeach and the Senate to try, from the fact that the reason for the 
exemption of the king from impeachment does not holcl good as to 
the President, namely, " that tlie king can do no wrong." The Presi- 
dent, anlike the king, has the power to do wrong, and nnfortnuately 
sometimes exercises that power. The more reasonable constmction, 
therefore, to be given to the clause "when the President of the 
Unired States is tried, the Chief Jastice shall preside " is, that it was 
not intended as a jorisdictional grant of power to impeach the Presi- 
dent, but simply a recognition of snch power previously granted 
with a provision as to the officer that should preside when he was im- 
peached. 

Bat what are we to understand by the phrase " power of impeach- 
ment f " The Constitution does not define it. The framers of that 
instrument did not in their wisdom think proper to specify by limits 
the extent, the height or depth or breadth or volume of this power. 
Whatever they understood that power to be, however, according to 
the usages of Parliament at the time they inserted this clause in the 
Constitution ; whatever the people of the United States understood 
by this jdirase when they, in order to form a more perfect Union, or- 
dained and established the Constitution, whether wide enough to 
inelnde the right to impeach any person whomsoever for any offense 
whatsoever against any law or rule of morals of the land, or so lim- 
ited as to apply solely to civil officers of the (Government while in 
office for offenses committed while in office, they granted it all to the 
House of Representatives, reserving no part of it to the States or to 
the people, vesting no portion of it anywhere else. Not the power of 
impeachment, however, that existed under the lex Parliamenti in 1376, 
when Richard Lyon was impeached for removing the staple of wool 
into France and loaning money at usurious rates ; not the |>ower nec- 
essarily that existed in the fourteenth or fifteenth nor yet in the six- 
teenth century; but the power of impeachment as it had become 
crystallized by usage as to impeachable offenses, persons impeachable 
and judgment on impeachment, in the latter part of the eighteenth 
century, at the date of the formation of our Constitution. This lat- 
ter is the power of impeachment that was conferred upon the Gov- 
ernment of the United States by the clauses in the first article of the 
Constitution. This was the power of impeachment it was intended 
should be exercised by thie Government, save and except as it was 
limited or extended, if at all, either as to person, offense, or judgment, 
by subsequent provisions of the Constitution. 

The Constitution, we are told, is '* an instrument of enumeration, 
and not of definition," consequently the power is granted, while the 
definition of that power is left undefined: and while English history 
and English precedents confer no powers on our Federal Government, 
they are botn invaluable as aids in defining the powers that are 
granted by the Constitution either expressly or by necessary impli- 
cation. Impeachment had for centuries formed a part of the Juris- 
prudence, if I may so speak, of the English government prior to the 
formation of our Constitution. The records of the British Parlia- 
ment for a period of four hundred years were dotted with the history 
of impeachment trials that had taken place prior to that date. The 
power of impeachment as exercised in England and the sett led usage 
of Parliament in this respect were then well understood by the states- 
men of this country. They had been moulded into shape by the 
lapse of ages and crystallized into perfect form by an almost unbroken 
line of notable precedents. The dim, shadowy outlines of the par- 
liamentary lex non soripta of the fourteenth century had become the 
well-defined parliamentary lex ecripta of 1787. In fact, our Constitu- 
tion was made in the full blaze of light, shed upon the subject by the 
impeachment of Warren Hastings, the governor-general of India, 
after his term of office had expired, for offenses committed while in 
office. The conclusion, therefore, is irresistible and logical that the 
men who framed our Constitution, the people who ordained and estab- 
lished it, used the terms " power of impeachment" in the sense in 
which these terms were at tuat time understood and used in the lex 
Parliamenti of England, and that they intended by the clause in the 
second article of the first section of the Constitution to make a full, 
absolute, express grant of this power in such sense to the House of 
Representatives, and the further unqualified, express grant of power 
to the Senate to try all such impeachments by the clause in the third 
section of the first article, which reads : 

The Senate shall have the sole power to try all impeachments. 

What, then, was the true definition of the power of impeachment in 
the English parliamentary law at the time our Constitution was 
framed T For to this great defining power, the law and prece- 
dents of England— so often invoked by the highest judicial tribunal 
of our land — ^must we appeal for a definition of not only the power of 
ImpeifMshment, but of the persons impeachable. In this connection 
Mr. Rawle in his Commentaries on the Constitution, in speaking of 
impeachments, says : 

Impeachments are thus introdnoed as a known, definite term, and we must 
have reconrse to the common law of England for a definition of them. (Rawle on 
Constitntion, page 198.) 

For the purposes of this case it may not be necessary to inquire into 
the full scope and extent of this definition. It is enough for ns to 
know that according to the usage of Parliament it meant, generically, 
the prosecution by Parliament of any of the king's subjects for those 
offenses or " misdeeds" which, as stated by Mr. Wooddeson in his Law 
Lecture, volume 2, page 601, '^peculiarly injure the commouwealth 



by the abuse of high offices of trust ;" and although it is generally 
stated that at common law there is no limit as to the person or char- 
acter of the offense, in other words, that *' all the king's subjects are 
imi>e^chable in Parliament," yet it is manifest to my mind that pzior 
to the forma^on of our constitution the usage of the realm had so 
far limited the exercise of this power, if indeed any wider scope ever 
attached to it, as to make it apply solely to the prosecution of per- 
sons who either were or had been in office, for offenses committed 
while in office — in other words, for an ofl'ense as an officer, or while 
an officer of the Government, affecting the administration of public 

BffAlTB. 

And again, may it not with perfect propriety be claimed in the 
light of the English precedents that such has always been the full 
extent of the power of imneachment in England, and that the gen- 
eral declaration of the books to the effect that all the king's subjects 
are liable to impeachment should be construed to mean that all sub- 
jects who hold or have held office, and who have been guilty of any 
offense affecting public interests, disturbing the just administration 
of governmental affairs, are liable to impeachment T And applying 
the doctrine here, all private citizens are, in a certain sense, subject 
to impeachment, because all citizens may hold office and may commit 
impeachable offenses while in office. I must, therefore, not be under- 
stood as holding that aU private persons are impeachable, but only 
snch as have held office under the United States, and are chai'geable 
with impeachable offenses committed while in office. As to whether 
the power extends to other than civil officers, it is not now necessary 
to determine. I am free to admit, however, that if any such limita- 
tion exista it is not by virtue of any restrictive provision of the Con- 
stitution itself upon the parliamentary power of impeachment, but 
is t-o be found in the restricted character of the parliamentary power 
itself, formed and fashioned by the usages of ages ; and that such 
limitation did not exist in England I would by no means affirm, for I 
believe no military officer has been impeached for centuries in En- 
gland, unless he was in some manner connected with the civil admin- 
istration. 

The records of the British Parliament through a history of roanv 
centuries, during which scores of impeachment trials occurred, fail 
to disclose, so far as we have been advised in the investigation of 
this case, a solitary case of impeachment except for official crime or 
breach of public trust. The grant, therefore, contained in the two 
clauses, '* tne House shall have the sole power of impeachment." and 
" the Senate shall have the sole power to try all impeachments,'' aside 
from any limitations that may be imposed by other parts of the Con- 
stitntion, amounts in legal effect to this: That the House of Repre- 
sentatives shall have the power to impeach and the Senate to try all 
persons impeached for official crime ; and by official crime I mean any 
offense possibly necessarily a high crime or misdemeanor affecting 
adversely the administration of public affairs, not of course neces- 
sarily only such offenses as are indictable either by statute or the 
common law. And upon this power, as we have seen in so far as this 
part of the Constitution is concerned, there is no limitation whatever, 
either as to the place where the offense is committed, the time when 
it is committed, or the status of the offender, either at the date of 
the impeachment or the time of trial or judgment. The power, there- 
fore, of the House of Representatives to impeach and the Senate to 
try all persons for all official crime being ftlenary and unqualitied. in 
virtue of the two clauses of the Constitution quoted, it follows that 
aU persons now living who have at any time since the formation of 
our Government, whue officers of the Government, been quilty of 
official crime, as I have defined these terms, are liable to impeach- 
ment by the House and trial by the Senate without regard to the 
Suestion as to whether they have ceased to be such officers, unless iu- 
eed there are limitations upon this liability to be found in other por- 
tions of the Constitution. 

Mr. Hamilton, in No. 65 of the Federalist, in speaking of impeachable 
offenses, says : 

The subjects of impeachment are those offenses which proceed from the misoon- 
duct of pablic men, or, in other words, from the abuse or violation of some public 
trust. 

What are these limitations, if any, relating to the character of the 
offense or the status of the offender, either ui^on the i)ower of the 
House to impeach or the Senate to try T Thdlhird section of the first 
article of the Constitntion, after prescribing certain rules of practice 
in cases of impeachment, provides first, that : 

No i>erBon shall be oonricted without the ooncniTenoe.of two-thirds of the mem- 
bers present 

But this is not a limitation upon the exercise of the power previ- 
ously granted to impeach and try ; it is simply a safeguard to the per- 
sonal rights of the accused, a protection to him against what might 
possibly be a verdict influenced by high party feeling in a closely 
divided Senate in times of grei^t party strife. The clause might have 
been made to read as follows : '* No person shall be convicted without 
the concurrence of all the members present," andstill the jurisdictional 
grant of power to the Senate in the first part of the same section 
would not have been diminished in the slightest degree. But the same 
section further provides that — 

Judgment in cwies of impeachment shall not extend further than toremoral from 
office, and disqualitlcation to hold and enjoy any office of honor, trust, or nrofit un- 
der tne United States ; but the party convicted shall nevertheless be liable and 
sahjeot to indiotment^, trial, Judgment, and punishment, according to law. 
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Do these words either in whole or in part in any manner or to any 
extent limit the grant as to jarisdiction in the Senate to try all im- 

Seachoientsf Clearly they impose a limitation, but such limitation 
oes not attach to the iurisdiction, bnt to that which follows after 
Jurisdiction has attached. It affects the Jadgmeut» and that alone. It 
operates on that ^rt of the proce^tng in impeachment in snch a 
manner as to not trench in the slightest degree on the question of 
jurisdiction. The Senate could comply literally with this provis- 
ion in rendering judgment whether the party convicted was or was 
not in office at tne time of impeachment, trial, and conviction. The 
clause is simply a limitation upon the power of the Senate in refer- 
ence to the judgment it may pronounce ; its language in eftect is, 
'* thus far shalt thou go and no farther.^ If the person convicted is 
in office at the date of the rendition of the Judgment, and that is a 
civil office, yon must remove him, and yon may, in addition to this, 
add disqualification to hold and enjoy any office of honor, trust, or 
profit under the United States y bnt beyond this limit yon cannot go. 
If the person is in civil office he, under section 4 of article 2 of the 
Constitution, must he removed. If he is not in civil office then you 
may disqualify him for one day or a month or a year or five years or 
for the term of his natural life from holding and enjoying any office 
of honor, trnst, or profit under the United States ; bnt beyond this 
boundary of disability you cannot go. Under the common and par- 
liamentary law of England there was no limit to the judgment the 
Peers might impose in cases of impeach; *^nt save that prescribed by 
the conscience and discretion of those | ronouncing it, and the rec- 
ords of that bloody court show that during the past five hnndred 
years these Jndgments ranged time and again, all through the whole 
catalogue of disability and punishment, from that of a mere censure 
to execution npon the block. This unlimited power in Parliament 
in the matter of Judgment the framers of our Constitution in their 
wisdom thought should be restricted, and, while as to the persons who 
should be impeachable they left the matter where the common law 
and usages oj Parliament left it, as to Judgment they limited the 
power of the Senate by declaring that — 

Jadmnent in cases of impeaclinieiit shall not extend farther than to removal 
from oflioe. and disqualification to hold and eqjoy any office of honor, trust, or profit 
under the United States. 

When, therefore, it is urged that, if we go to English history for 
a definition of the power of impeachment, we must take that defini- 
tion in all its unlimited range as to the form and character of judg- 
ment, as well as to the persons impeachable ; and when, for the pur- 
pose of casting the veil of derision upon the assumption here of a 
position 8npi>08ed to involve this fatal absurdity, wo are pointed, 
with an air of triumph, to the headless trunks, the pilloried forms, 
the separated quartere, of those who have fallen beneath the cruel 
jndgments of impeachment in the English Parliament, it is enough 
that we should answer in the language of the framers of the Consti- 
tution, who, while they selected that which was good of English ju- 
risprudence in the matter of impeachment and incorporatecf it into 
our fundamental charter, modified and corrected that which was 
evil in reference to judgment declared : 

Judgment in cases of impeachment shall not extend farther than to removal 
from office, and disqnalifioation to bold and e^joy any office of honor, trnst, or profit 
under the United States. 

The power to disqualify from holding and enjoying office does not 
depend necessarily for its exercise npon the power to remove from 
office. The exercise of the one does not necessarily draw with it the 
exorcise of the other. They are two separate and distinct disabilities 
or punishments, if they may be properly termed such, and not depend- 
ent in their infliction the one upon the other. They are not necessa- 
rily copnlative. They may be oi^nnctive in application. 

But It is said the fourth section of the second article of the Consti- 
tution has an important bearing npon the jurisdiction of this conrt, 
and while there is quite a diversity of opinion even among Senators 
who deny this jurisaiction as to the precise office of this section, it is 
asserted and seriously contended by able lawyers of the Senate that 
the only grant of power to the United States to impeach at all for any 
olfense is one of tmplioation, resulting from the language here used. 
It reads as follows: 

The President, Yice-President and all civil offloers of the United States, shall be 
removed from office on impeMhmeut for. and conviction of, treason, briL>ery, or other 
hi;;h crimes and misdemeanors. 

It is said that, because this section declares that the President, 
Vice-President, and all civil officers of the United States shall, on im- 
peachment for certain specified offenses, be removed from office, it 
raises a necessary implication, an implied grant of power to the 
Federal Government to be exercised through the House and Senate 
to impeach and try such officers for the specified olleuses, and that 
this is the »ole jurisdictional grant on this subject. This I cannot 
agre« to. 

It is contended furthermore that the sole purpose of impeachment 
is removal from office, and that, therefore, this clause of the Consti- 
tution limits the jurisdiction of this Government as to persons in 
cases of impeachment to civil officers of the United States while in 
office. It is difficult of comprehension how it can, with any plausi- 
bility, be contended that the sole purpose of impeachment is removal 
from office, when the Constitution in terms vests in the discretion of 
the Senate the power to impose upon the convicted party au infliction 
other than removal from office, and one, too, more terrible in its char- 



acter ; a punishment in comparison with which fine, imprisonment, the 
pillory, and may we not with propriety say death itself, would seem to 
be preferable. For an American citizen, who has been honored by ele- 
vation to high office, who has stood in the temple of official power, 
whose sword has been drawn in patriotism and wielded with honor 
in defense of his country, whose ambition may have led him to grasp 
still higher at the reins of government, to be dennded by the American 
Senate, in the presence of over forty millions of people, of all the 
rights of an American citizen, in so far as they relate to the right to 
hold and enjoy any office of either honor, trust, or profit under the 
United States, is, it occurs to me, to suffer upon his part a humilia- 
tion, a punishment if von please, which nothing save the security of 
the rights of the whole people, the integrity of the nation, and an 
honest and just administration of public affairs would seem to justify. 

The sole object of impeachment therefore is not merely removal 
from office ; and while the purpose is not so much the punishment of 
the offender as the protection of the Government and the people 
against the venality of dishonest men in office, still the framers of the 
Constitution evidently regarded the deprivation from holding and en- 
joying office under the United States equally important to the ends 
of Justice, the correct administration of public affairs, and the gen- 
eral welfare of the Republic, with that of the removal from office of 
a dishonest man. Bnt, notwithstanding the enormity of this penalty, 
which in one sense seems to be little else than punishment, it is not 
after all any punishment within the meaning of that term as used in 
criminal iufifi^mdence. Legal punishment in the administration of 
criminal law is that which in some way, either to a small or large ex- 
tent, affects the life, liberty, or property of the citizen ; and this does 
neither. It operates exclusively upon his political rights, and no de- 
privation of political righta of the citizen m our Government is ever 
inflicted as a punishment of the offender, but solely as a means of 
protection to the State. The framers of the Constitution did not re- 
gard it in the nature of a punishment, and they therefore provided 
that— 

Tbe party convicted shall nevertheless be liable and snlvject to indictment, trial, 
judgment, and punishment accOTding to law. 

As stated by Mr. Justice Story — 

It is not so mnch desiimed to panish an offend^ as to secure the State against 
gross official misdemeanors. It touches n»)ither his perstm nor his property, but 
simply divests him of his political capacity. 

The third section of article 1 of the Constitution, as we have seen^ 
vests a discretion in the Senate within certain limits as to the extent 
of the punishment to be inflicted. This discretion is not taken away 
by the fourth section of the second article. The object doubtless of 
this section was not to confer Jurisdiction nor yet to limit that Juris- 
diction already granted in a former section, but rather to limit the 
tenure of oflice; not to impose a limitation upon the power of the 
court in reference to judgment, but rather to make imperative one 
pnrt of the Judgment to be pronounced in a case where the offender 
is in civil office at the time of trial and conviction ; that is to say, 
that ho shall in snch a case be removed from office. 

Again, the terms " civil officers," as used in the fourth section of 
the second article, neither add to nor take from the scope of the Juris- 
diction of grant in the second and third sections of the first article. 
The power of impeachment we have seen granted in the clauses, 
"the House shall have the sole power of impeachment" and "the 
Senate shall have the sole power to try all impeachments," is limited 
to prosecution for official crime ; that is to say, for offenses commit- 
ted while in office affecting public matters. Therefore, all persons 
who could be impeached under our Constitution, even although the 
fourth section of the second article were stricken from its provisions, 
must be or have been officers of the Government, and must be charged 
with offenses comroitt'Cd while in office affecting the just administra- 
tion of public affairs. 

The honorable Senator from Wisconsin says, in substance, if the sec- 
ond section of the first article gives jurisdiction then the fourth sec- 
tion of the second article has no office ; it is useless; its insertion in 
the Constitution was upon the part of the framers mal entendre. The 
answer to this, however, is that without this section the vilest crim- 
inal in the highest office of the land, impeached by the House and 
convicted by the Senate of crimes dangerous in the extreme to the 
well-being of the Government, might, through a false sentiment of 
pity or error in judgment of one more than one-third of the members 
present when jud^eut is pronounced, retain po^^on of his oflice. 

The fourth section, therefore, of the second art icle performs in this 
respect a high function in disrobing the Senate of all discretion, and 
compelling, ipsoJurCf removal from office. 

The particular location in the Constitution of the fourth section of 
the second article should, it seems to me, receive consideration in 
giving construction to its purpose. If we hold that this clause is 
jurisdictional, if it is a definition of the powers of im]>eachment, if it 
IS a limitation upon the persons subject to impeachment, or the of- 
fenses for which impeachment will lie, then indeed must we agree 
with Mr. Justice Story in saying : 

By somn strange inadTertt^nce this port of the Constitution lias been taken fmm 
its natural connection, and with no groat pronriety ranged under tiie head which 
embraces the organization and risclits and auiio's of the executivo department. 
(Story's Commentaries, volume 1, 9 7b8.) 

If, however, we regard it not as conferring jurisdiction, not as limits 
ing the power of impeachment either as to person, offense, or judg- 



Digitized by 



Google 



TRIAL OF WILLIAM W. BELKNAP. 



Ill 



ment, bnt simply as a limitatioD npon the tenure of office in the case 
of a person in civil office convicted of some offense iucladed in the 
designation '' treason, bribery, or other high crimes and misdemean- 
ors/' then v?e are at once constrained to say that no more appropri- 
ate place coald have been found for its insertion in our fundamental 
law. Had it been intended by this clanse to confer jurisdiction or 
limit the power of jurisdiction, either as to persons, oflenses, or judg- 
ment, why not, as in the case of the article conferring and limiting 
jndicial power, have inserted it nnder the appropriate head of the 
grant of legislative powers in proximity with the clause — 
Tbe House sbali b»ve the sole i>ower <^ impeachment. 

The fact that it appears «nder the general head of matters relating 
to the executive department of the (^vernment, placed there in this 
model production of the century by men so eminent for appropriate- 
ness, style, and arrangement as were its framers, is an it^m not to 
be overlooked in giving construction to its language. I hold, there- 
fofe, that section 4 of article 2 is in none of its features repugnant to 
the general grunt of power in article 1 ; but that it is in all its parts 
harmonious and consistent with all former clauses of the Constitution 
relating to the subject of impeachment ; it is in no sense a Jurisdic- 
t iunal ^nmt of power either expressly or by implication, nor is it a 
limitation upon the power before granted either as to persons im- 
peachable, tne offenses for which they ma^ be impeached, or the 
Judgment to be rendered ; that its meaning is, in short, simply this, 
nothing more, that in all cases of impeachment of a person who is 
a civil officer at the time of trial and conviction for any offense in- 
cluded in the designation ''treason, bribery, or other high crimes and 
misdemeanors," the persons so convicted shall be removed from office ; 
and if, nnder the common law and by parliamentary usage, as it existed 
at the formation of our Constitution, any other ^lersons than civil offi- 
cers in office could be impeached for any offenses, whether included 
or not in the catalo^e, " treason, bribery, or other high crimes and 
misdemeanors;" or if, nnder that law and usage, civil officers could 
be impeached for any offense not included in that catalogue or desig- 
nation of offenses— and these are questions I do not decide— that then 
all such persons as to such offenses can be impeached under our Con- 
stitution irrespective of section 4, article 2, and just as though such 
section were not in the Constitution. 

But it is asserted by some who deny Jurisdiction in the case at bar, 
with an air almost akin to defiance, that the universal current of 
opinion of American commentators is to the effect that impeachment 
would not lie against a person not in a civil office of the United States 
at the time. And especially is the commentator Story relied upon as 
conclusive on tbe question. To this assumption, and in opposition to 
it, I refer to Rawle on the Constitution, section 801, in which he uses 
this language: 

From tbe reasons already given it is obvious that the only persons liable to im- 
peachment are those who are or have been in public office. 

Is it conceded by those denying jurisdiction in this case that this 
indeed is an exception f that here in truth is one American commen- 
tator of ability as a writer on constitutional law who holds and states 
the opinion unqualifiedly that persons who have been in public office 
as well as persons who are in public office are liable to impeachment t 
I do not understand this concession to have been made by an v either 
of the learned counsel for the defense or the able Senators wno have 
argued against this jurisdiction. On the contrary, it is contended with 
earnestness that Mr. Rawle, in the language quoted, did not mean to 
assert that a person not in office, but who h^ been, could be impeached. 
And in this attempt to show that he did not mean thip, bnt did mean 
something else, the reason^given are diverse and sadly in antagonism 
with certain other positions 4(|ken by advocates on that side of the 
question. One of the honorable counsel for the defense, Mr. Carpen- 
ter, in referring to this clause, disposes of it in this cursory manner : 

Three words, ** or have been," are all they cltdm any comfort from in this passnge 
from Rawle— an instance of the caution of a writer in laying down a general prop- 
osition to throw in here and there qualifications which may or may not exist. 

An ar^ment based upon the limited number of words in which the 
capability of a writer on constitutional law may enable him to state 
his conclusions is one hardly calculated to add to the professional 
fame of such eminent counsel when used in such an important pro- 
ceeding as this. The question is, what do the words actually used 
mean, without regard to the number of words employed by the 
learned commentator. 

Bnt it iseontended by others, the honorable Senator from New Jer- 
sey, [Mr. Freunghuysen,! the honorable Senator from New York, 
[Mr. CONKLING,! and the honorable Senator from Wisconsin, [Mr. 
UowR,] and perhaps others, that what Mr. Rawle meant to be under- 
stood as saying by this langua^, and what he did in effect say, is 
this : That from the reasons which had preceded it was obvious that 
there were bnt two classes of opinion extant in reference to the 
persons that could be impeached, the one being to the effect that 
those holding civil public office were liable, and the other, which in- 
cluded both, namely, those " who are or have l>een in public office.'' 
It seems to me, from a careful reading of the clause, p'^ing to each 
word itfl legitimate office, it may with much propriety be said that it is 
obvious that such aconstmction is il logical, unwarranted, and unsound ; 
besides. Judge Story, upon whose statements so much stress is laid in 
opposition to this jnrisidiction, cites Mr. Rawle as one commentator 
who held to the doctilne that those who have been, as well as those 



who are, in public office are liable to impeachment. In referring to 
this language of Mr. Rawle, Judge Story, section 801, uses this lan- 
guage: 

A learned commentator seems to have taken it for granted that the liability to 
impeachment extends to all who have been, as well as to all who are, in public 
office. 

In the opinion, therefore, of Justice Story. Mr. Rawle, so far from 
failing to commit himself upon the question, and so far from merely . 
stating the two classes of opinions that prevailed, and which alone 
for obvious reasons could by any possibility obtain in reference to 
this subject, had employed such language as showed that ho had 
taken it for granted " that the liability to impeachment extends to 
all who have Deen, as well as to all who are, in public office." 

It must be conceded, therefore, willingly or otherwise, for what- 
ever it is worth, that Mi*. Rawle, in his Commentaries on the Consti- 
tution, asserted the doctrine unqualifiedly— and he was a strict con- 
structionist — that under the Constitution all persons who have been, 
as well as all who are, in public office are liable to impeachment 
for impeachable offenses committed while in office. And can it 1>e 
said, even after all that is claimed from Jadge Story's opinion on this 
subject, that he (Story) joins issue with Mr. Rawle in this opinion? 
Will it be contended in the face of what I am about to quote from 
Mr. Story that he ever at any time asserted that the contrary of what 
Mr. Rawle stated was the true doctrine f Most certainly not. 

After referring to the several clauses of the Constitntion bearing 
upon the subject of impeachment, and after stating in reference to 
one clause that so and so appears to be the case, and in reference to 
another that *Mt would seem to follow " that so and so were true, he, 
Judge Story, concludes and dismisses the whole subject in section 
805 in these words : 

It is not intended to express any opinion in these oommontaries as to which is 
the true expoei tion of the Constito^n on the points above cited. They are brought 
before the lcame<l reader as matters still eubjudiee, the final decision of which may 
be reasonably left to the high tribunal constituting the court of impeachment when 
the occasion shall arise. 

Justice Story, therefore, does not decide the question ; he does, if 
we may take him at his own word, not even so much as ** express any 
opinion " in his commentaries ''as to which is the true exposition of 
the Constitution" in reference to the very questions which to-day 
separate in opinion and Judgment the members of this Senate. On 
the contrary, he, unlike Rawle, who decided the controversy, simply 
brings it " before the learned reader as a matter still sub Judice, still 
under consi«leration, and one which in his judgment should bo rea- 
sonably left to this high tribunal for final decision when the occasion 
might arise. That occasion has at last arisen, and here and now the 
great question must be forever settled. For nearly a century it has 
been 9uh judice by American commentators and the American bar ; 
diverse opinions have l>een held and expressed, it is true, and now it 
is for the first time before the proper tribunal for adjudication. 
What has been sub judioe for nearly one hundred years must for all 
future time be res Judicaiu. 

It has been suggested that if the impeachment by the House had 
taken place prior to the act of resignation, that then the case would 
be different, upon the principle that, jurisdiction having attached, the 
Senate could proceed to try. The view I take of the Constitution 
renders it unnecessary that I should pass upon this question. I can- 
not conceive, however, that it would make the sli:;htest difference in 
any possible view of the case in so far as the jurisdiction of the Sen- 
ate to try is concerned. 

If the construction contended for by those who deny this jurisdic- 
tion is correct; if to confer jurisdiction the accnsed must be a civil 
officer ; if the sole purpose of impeachment is removal from othce ; 
and if no judgment in impeachment can be rendered except there is 
included in it, and as a part of it, removal from office, then it follows 
as a legal and logical sequence that a* resignation even after the con- 
clusion of the trial, and before judgment pronounced, would oust the 
jurisdiction of the Senate, prevent any judgment whatever from be- 
ing rendered, the whole proceeding would abate, tbe accused though 
perhaps covered with the infamy of his crime would go forth a fi-ee 
man with the right, provided he dould through a repetition of his 
crime, or otherwise, command the power to receive a new commission 
the next day, only to be surrendered perhaps after another trial by 
impeachment in time to again defeat the judgment of the Senate. 
Any construction, however, of our fundamental law that would make 
such a course possible: that would make the whole constitutional 
power of impeachment liable to suspension at the will of the accused 
criminal ; that would, as it unquestionably does in effect, practically 
destroy this protection to the Government against the evil practices 
of dishonest men who are in office and of otners who have been and 
may be again, is to my mind unreasonable, illogical, dangerous to the 
best interests of the Qovemment, and unwarranted either by its let- 
ter or spirit. 

The fact that the Constitution empowers the Senate to disqualify, 
as well as remove from office, would, it seems, be a perfect answer 
to the assumption that the sole purpose of impeachment is the re- 
moval from office. To prevent, therefore, in the discreti<m of the 
Senate, a return to office of one who had proved unworthy while in 
office, to the extent of committing an impeachable offense, was evi- 
dently regarded as a means of protection to public liberty, so neces- 
sary to the guardianship of the high interests of the State as to secure 
for it a place in explicit terms in our fundamental law. To place 
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upon the Constitution, therefore, such construction as would make it 
possible for a great public oftonder, by the simple voluntary act of 
resignation, to evade this part of the penalty, and thus trample, un- 
checked and defiantly, upon one of the preat constitutional protections 
-with which the rights and liberties of the whole people are surrounded, 
is, it seems to me, to cast a libel upon the wisdom, the intelligence, 
the legal learning of the men who made the Constitution. 

Whue to the President was given the power to grant reprieves and 
pardons for offenses against the United States, an exception was made 
in cases of impeachment. This is the ^* unpardonable sin " of the Con- 
stitution. So dangerous was the commission of an impeachable of- 
fense regarded by the framers of the Constitution to the vitality and 
purity of the life of our body-politic, that the offender is placed forever 
beyond the reach of restoration through executive clemency ; and yet 
will it be said that the criminal himself, after polluting the official 
robe and taiuting the public virtue by his own official crime, can 
evade the penalties of the Constitution and batter down the safe- 
guards of the nation by quietly surrendering his office f Can he thus 
pardon his own offense before conviction T I cannot accept a con- 
struction BO fatal in its results to the very existence of the power of 
impeachment incorporated in the Constitution. 

I am clear, therefore, in my conviction that the true theory of the 
Constitution in respect of the power of impeachment was declared 
by Ex-President John Quincy Adams in the national House of Rep- 
resentatives in 1846, when in speaking of this power he used the 
following language : 

And hem I take occasion to say I differ from gustlemen who have stated that the 
day of impeachment has passed oy the Constitution from tbe moment the public 
office expires. I hold no such doctrine : I hohl myself, so long as I have the breath 
of life in my body, amenable to impeachment by this House for anything I did dar- 
ing the time I hold any public office. 

And when interrupted by Mr. Bailey, of Virginia, with a criticism 
in the shape of the following interrogatory: "Is not the judgment in 
case of impeachment removal from office T" The old man eloquent, 
the veteran statesman of four score years, responded as follows: 

And disqualification to hold any office of honor, trust, or profit under the United 
States forever afterward ; a punishment much greater in my opinion than removal 
f ram office. It clings to a man as lone as he lives ; and if any public officer over 
put himself in a position to be tried by impeachment^ ho would have very littlo of 
my good opinion if he did not think disqualification from holding office for life a 
more sf vere punishment than mere removal from office. I hold, therefore, that 
every President of the United States, every Secretary of State, every officer im- 
peachable by tlie laws of the country is as liable twenty years after his oQice ex* 
. pired as he is while he continues in office. — Congrestrional Qlobe, April 13, 1846. 

But it is said if in this case the Senate should take Jnrisiliction it 
opens a door so wide that ex-officials who have years ago retired from 
office will be dragged from their homes in private life and placed 
upon trial before a political tribunal for Alleged official offenses ; 
that it will establish a rule of construction for the several States 
that may operate practically in the same way, t'O the detriment of 
the administration of public justice and Ihe deprivation of private 
rights. As a preventive against abuse in this direction may we not 
with perfect composure rely upon that sense of justice and propriety 
which must be presumed to exist at all times and under aH circum- 
stances, whether under one administration or another, in the national 
House of Representatives and in the houses of representatives of the 
several States. May we not with perfect confidence trust to their 
sound discretion for protection against proceedings by impeachment 
for offenses that are venial in their character, and those that have 
been condoned by the lapse of time or pardoned sub silenHo by a gen- 
erous people. The fact that in our whole history of nearly one hun- 
dred years since the adoption of the Constitution there have been but 
six impeachmenta of persons in office^ would seem to warrant the con- 
clusion that no abuse of this great power will be indulged in hereafter 
by any succeeding House of Kepresentatives. 

Holding, therefore, to these Views as to the nature and extent of the 
power of this Government in the matter of impeachment, it follows 
that the plea of the respondent to the jurisdiction of the Senate must 
be overruled, and he cited to answer to the merits of the articles of 
impeachment. 



Opiaioa mf Mr. ]II«iTill, of Tenaoac, 

Delivered May 24, 1876. 

Mr. MOKRILL, of Vermont. Mr. President, I shall make no at- 
tempt to present an argument here, but merely to give very briefly 
the conclusions, with some reasons therefor, which l have arrived at 
after as impartial a consideration of the grave questions involved as 
I have been able to bestow. I am not eager to convince others, and 
if I were, I know of no one eager to be convinced. If the cabinet of 
Mr. Pitt differed both about the impeachment of Warren Hastings 
and about dropping the impeachment as a question of policy, it is 
not strange that Senators should. differ here about the impeachment 
of the late Secretary of War as a cjuestion of power. I shall claim 
no more charity for my own opinion than I cheerfully concede to 
that of others. 

As often repeated as they have been, I can hardly make myself 
understood without reciting all of the words relating to impeach- 
ment contained in tbe Constitution : 



The House of Kepresentatives * * * shall have the sole power of impeach- 
ment. (Article 1. section 2.) 

The Senate shall have the sole power to try al 1 impeachments. When sitting for 
that purpose, they shall be on oath or affirmation. When the PTesident of tho 
United States is tried, the Chief Justice shall preside : and no person shall bo otm- 
victed without the conourrenoe of two-thirds of the members present. (Article 1, 
section 3.) 

Judgment in cases of impeachment shall not extend further than to removal from 
office, and disqualiticatiou to hold and ei^Joy any office of honor, trust, or profit un- 
der the United States: but tho party convicted shall nevertheless be liable and 
subject to indictment, tiial, j udgraent and punishment, according te law. (Article 
1, sections.) 

The President, Vice-President and all civil officers of the United States, shall be 
removed from office on impeachment for, and conviction of, treason, bribery, or 
other high crimes and misdemeanors. (Article 3, section 4.) 

The President • * * shall have power to ghant roptieves and pardons for of- 
fenses against the United States, except in cases of impieaohment. (Article 8, sec- 
tion 2.) 

The trial of all crimes, except hi cases of impeachment, shall be by jury. ( Article 
3, section 2.; 

These embrace all there is upon the subject. It must in all fair- 
ness be conceded that these provisions should be construed to mean 
no more and no less than the words employed conveyed at the time 
in the country from which they were borrowed, except so far as the 
provisions themselves were directly modified and restrained. If for 
no other purpose, the common law may be resorted to at least to ob- 
tain the real significance of the legal terms used in the Constitution, 
and with as much authority as the English classics may be for the 
correct usage of other words in our language. £ven conceding that 
the common law gives no additional constitutional power, it will yet 
interpose against an erroneous definition or any curtailment of the 
meaning oi its phrases. 

The case before us arises upon the presentation by the House of 
Kepresentatives of articles of impeachment against General William 
W. Belknap, late Secretary of War, who pleads that he resigned his 
office a short time before and on the same day the articles were moved 
in the House, and therefore is not liable to impeachment. Under the 
apt and thoroughly defined phrases of the Constitution, and under 
the circumstances as stated, the question pending is : Has the Senate 
jurisdiction f 

At this point, the question as to the guilt or innocence of the re- 
spondent IS in no way concerned, and therefore the limitations as to 
the final judgment of this court, or the consequences which may fol- 
low, are not matters for our present consideration. Nor does it afiect 
the case at this or any other stage that he may be tried and punished 
in the criminal court according to law. That is an incident which 
may follow any and all impeachments. It may be more important, 
however, that we should preserve the Constitution in that full but 
unexaggerated force and in that entire symmetry with which it left 
the hands of the original framers, and a refusal by the Senate to ex- 
ercise powers actually conferred, if they have been conferred, deny- 
ing the right of the House to impeaeh an officer who has resigned, 
would go far toward establishing a precedent that might practically 
destroy the efficacy of all future impeachments, and that in cases 
possibly much more flagrant and important than the one now pre- 
sented. Is this to be the last case lo appear in our history T Are we 
to make a breach in the Constitution for the noiseless retreat of a 
whole class of the greatest official criminals ? 

As it seems to me, from a common-sense view — and I speak with 
much diffidence— the points most deserving attention are : 

First, has the House of Representatives the power to impeach T 

Second. ha« the Senate the power to try impeachments f 

Third, is the identity of the person proposed to be impeached by 
the House of Representatives established f 

Fourth, is the offense charged in the articles of impeachment an 
impeachable ofiense T 

Upon these pointa there is no doubt suggested in any quarter, and 
they must all be answered affirmatively. 

The next point in the case presents the only difficulty ; that is to 
say: 

Fifth, is the late Secretary of War, having resigned, now impeach- 
able T 

There is no misdescription of the person charged, no imputed or 
fatal blunder as to the forms of procedure by the prosecutors, and no 
doubt that the case is before the proper tribunal ; but the narrow 
question still remains unanswered: Is the late Secretary of War en- 
titled to escape all the perils of impeachment by his swift resigna- 
tion? Can he solely by his own act defeat our jurisdiction! Or, if 
convicted, will his voluntary removal from office necesdarily relieve 
him from any further penalty f The penalty, if convicted, could not 
be less than removal from office and might be much more. Disqual- 
ification for all future time might follow conviction, if a judgment so 
severe should be held to be merited ; but there can be no conviction 
whatever if the ^lilty party can, as soon as he quits office by resig- 
nation or otherwise, escape jurisdiction. If the Constitution is to bo 
interpreted so as to give meaning and scope to all its parts, if we are 
not by our decision of this case to virtually wipe out forever the 
whole power of impeachment or to transform it into a barking power 
that is never to bite, it must be held, as it appears to me, that the 
words " all civil officers of the United States,*' even if held to be juris- 
dictional, which is at least doubtful, cover those who have as such 
committed impeachable offenses whether in office or not at the mo- 
ment of impeachment, and^ if in office, they must be removed. This 
interpretation would certainly appear to be entii-ely just, entraps no 
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innoeent maiL shields no goUty maoy and is, so far as I know, iniiar- 
mony with all the ideas of impeachment cnirent at the date of the 
adoption of the Constitution and exactly correspondent with the lan- 
snage of our earliest as well as of the latest penal statutes/ inolnding 
the revised code, which are held to make officers accountable for their 
misdeeds Ihongh they may have ceased to hold any office. If by re- 
signing a guilty civil officer may escape impeachment, the same door 
is open for escape from a criminal indictment. 

It is not now contended anywhere that a private citleen, however 
{^ty of hiffh Climes, while holding no office under the United States, 
IS liable to mipeachment ; and now if an officer guilty of high crimes 
may by resignation of his office escape, as has been contended, then 
neither private citisens nor officers, except at their own will, can be 
hereafter subjected to impeachment. The Constitution has no more 
surely furnished an excuse for the former than the latter will surely 
furnish for themselves. And thus the great remedy of impeachment 
''for treason, bribery^ and other high crimes and misdemeanors" of 
all United States civil officers, so industriously planted in so many 
different places of the Constitution, would be torn out by the roots 
atnd thrown like a worthless weed away. All of the carefully ad- 
justed machinery about a conviction by not less than two-thirds of 
the Senators present and on oath, about a further trial and punish- 
ment according to law, about removal from office and disqualifica- 
tion to hold and ei\Joy any office, becomes almost a mockery in the 
face of the uneditedproviso which the counsel for l^e responent now 
in effect ask us to afiSx thereto, namely : 

Pfwridedf That the Senate ahall not entertain Jorladiction in the oaae of any civil 
offleer against whom artidee of Impeachment may be presented if he shall promptly, 
or at any time, tender a resignation before final Jadgment 

If the framers of the Constitution had only ingrafted thereon such 
a proviso, it would have superseded the necessity of all other safe- 
snaids against extreme penalties upon the accused, and saved much 
fikbored commentary. The pardoning power of the President in all 
cases of impeachment was taken away ; but if resigrnation snatches 
away all Jurisdiction, then a power, too great to be intrusted to the 
Pteudent, was taken away only to be given to the party impeached, 
from whom the power to resign was not taken away. 

No very Bubstantialreason has been offered whv official treason, brib- 
ery, and other high crimes and misdemeanors uiould be outlawed at 
the end of an official term or by a resignation. Debts and petty crimes 
are very properly subjected to some limitation ; but a cnme of such 
magnitude as to be worthy of a trial by this court ought not, as it 
appears to me, to be subject to the |^nary indulgence of a statute of 
limitations, or to a day of jubilee. There is no limitation in the Con- 
stitution upon this subject whatever ; none has been cited under En- 
glish precedents ; and no attempt at limitation by statute laws to 
natch the Constitution, even if the power had been given to patch. 
Is likely ever to be proposed ; and it would seem to be a matter of 
too great importance to be inteijected into the Constitution at this 
late day by construction or by a refusal to try a case because it was 
begun two hours too late. 

If it be said that, by assuming Jurisdiction in a case like the pres- 
ent, a door will be left i^ar by wluch partisan oppression and abuse 
will ultimately creei> into and pollute our history by great elamples 
of Judicial tynmny, it is to be observed that all granted powers are 
open to the same objection— those conferred upon the President, or 
upon the Judiciary, or upon Congress ; and no power granted has 
been more carefully ffuarded than the power of impeachment. The 
risk of abuse through a popular government is no greater when ex- 
ercising the power of impeachment than in many other directions. 
To distrust it here is to distrust it everywhere. A jury of twelve 
men is trusted in any part of the country to try the most momentous 
issues among men of fife and fortune ; and can it be imagined that 
the Senate of the United States, composed of men supposed in some 
degree to represent the virtues and dignity, the intelligence and dis- 
cretion, of thirty-eight States, is a tribunal unfit to be trusted to try 
issues of fact upon which the power ever again to hold office on the 

Sart of the convicted party must be the utmost limit of their ver- 
iotf 

The honor and conscience of the Senate will not permit this trial to 
degenerate into argumentation merely for victory on the part of any 
of its members, nor should the Senate be less free than the House of 
Bepreeentatives has been from the imputation of a division on the 
line of political sentiment in the determination of a vital question of 
constitutioiuil law. It is to be decided imi»artially, each Senator for 
himself alone, whether the decision clashes with tiiat of any others 
or not, and, if decided rightly, no one need care. 

The speculations of learned men upon different sides have been indus- 
triously cited, and the weight of such authority to guide us has no 
such preponderance as to entitle it to control ourjudgment in this the 
first case practically arising for our decision. The unanimous opin- 
ion of the House of Bepreeentatives in favor of Jurisdiction cannot be 
wholly set aside as of no value. The popular branch of the Qovem- 
ment has an interest as deep and abidmg in the true interpretation of 
the powers relating to impeachment, whatever may be the present 
political creed of the majority, as the Senate itself, and it cannot be 
supposed that it has now or ever can have any motive for a latitudi- 
nanan construction of the Constitution on this subjeot. 

8x 



We have jurisdiction most assuredly for offonses committed by civil 
officers. The question as to any other officers is not now before us. 
To say that a person might be a civil officer for all the purposes of 
committing the offense and then in a moment after not be for the 
purposes of trial and conviction would be, if I maybe allowed to say 
so, a stupendous assumption unwarranted by any attribute of com- 
mon sense. In plain English, and not encumbered by the dust and 
mold of antiquated authority, nor by the thick embroidery of later 
impassioned rhetoric, the words " civil officers" must be held to mean 
civil officers at the time of committing the offdnse. The remedy 
reaches these from the highest to the lowest, and upon conviction 
judgment is not confined to removal from office, tJiat oeing the very 
smiSlest part of the remedy. This is not a strained view of the law 
and presents no terrors save to those guilty of high crimes and mis- 
demeanors in office. The people have a right to this remedy una- 
bridged. 

The alternative presented looks to me far more formidable, and 
that is, to leave all officers of the United States at liberty to burrow 
in corruption, to betray the honor and the highest interests of their 
country, to sell justice, to accept bribes, to embeszle the public funds, 
and then, after destroying the records of guilt, if that be possible, 
and suborning the witnesses through their ill-gotten gains, they can 
resign and defy all the remedies provided tlirough the dead forms of 
impeachment. That would be "played out,'' as a red-handed mur- 
derer in New York recently said about hanging. I cannot believe in 
any construction of the Constitution that will leave it in so crippled 
a condition and so absolutely at the mercy of those against whom its 
sharpest provisions are pointed and who may be the very chiefest of 
offenders. 

The doctrine of resignation and avoidance, so far as I am able to 
comprehend it, fritters away all the power there is of real substance 
in the Constitution relating to impeachments, and, if it shall prevail, 
the torn shreds of that power will nang dangling in the air as a mere 
scare-crow, but scaring nobody. 

Upon one side of the argument it is claimed that there is great 
danger in permitting trials by impeachment for offenses committed 
while in office after the person no longer holds office ; but is it not 
clear that a person out of office will be most unlikely to excite the 
xmdeserved animosi^ and vengeance of, or be pursued by, any great 
party in the plenitude of its power or when holding the minority re- 
quired for a successful impeachment in both Houses of Congress. If 
this is not wholly an imaginary danger it would seem to be set at rest 
by the fact that no such merely politically-malicious prosecution, even 
in times of the greatest party heat, has ever occurred. And this fact 
by no means shows, as has been contended, that the power to prose- 
cute officers after they have laid down their offices does not exist and 
is not ready on any proper occasion to be called forth in full vigor. 
A long period has elapsed since any declaration of war has been made 
by Congress, and yet it will not t>e said that Congress has not the 
power to declare war. The non-use of a power does not abrogate it, 
nor necessarily even make it obsolete, but rather tends to show t^t 
it is not liable to abuse. 

Upon the other side it is intimated that a person actually in office 
may be impeached for offenses prior even to nis acceptance of office. 
Would not that be the most danserous doctrine which could under 
any circumstances be estabHshedl Offenses which the people had 
forgiven by popular election, offenses of youth fully condoned by 
years of exemplary life, might be dragged forth by partisan hatred 
and malignity in order to drive persons Srom office and give the spoils 
to the victors. I cannot be mistaken in the belief that this is more 
than an imaginary danger. 

I have thus frankly given my own opinions without att^npting to 
answer those just as smcerely entertained by others. In the present 
case, those who deny jurisdiction generally appear to occupy the 
ground that officers may be impeached for offenses committed as pri- 
vate citizens, but that we may not impeach private cithsens for offenses 
committed as officers. To me the logic of the Constitution indicates 
precisely the reverse. To hold otherwise will place the heavy respon- 
sibility upon the present Senate of cutting down the muoh-dieaded 
constitutional power of impeachment for corruption in office to the 
insignificant proportions of merely removal from office, and that to be 
obtained by the cowardly and conscience-stricken resignations of the 
offenders. That is a responsibility which, for one, I am not ready to 
assume. We are responding to a prosecution beffon by the House of 
Bepreeentatives in the name of all the people of the United States, 
ana it cannot be evaded as a gusty and unmeaning formula, but must 
be treated as one of the weightiest matters which can arise under 
our form of Government, not to be overcome by hair-splittinff ol^eo- 
tions, sometimes resorted to in pleas of abatement^ and whi^ have 
no relation to the merits of procedure or the merits of the case on 
triaL 

I conclude by reiterating my previous statement that the words 
<' all civil officers of the United States " must be construed to cover 
those who have, as such officers, committed impeachable offenses, 
whether in office or not at the moment of impeachment. Without 
such a constraction the potent remedy of impeachment under the 
Constitution for official corruption will hereafter become extinct, and 
its downfall will bear the date of 1876. 

Sincerely entertaining these views, I must vote in the diieotioii to 
which t^ey point. 



Digitized by 



Google 



114 



TRIAL OF WILLTAM W. BELKNAP. 



Opinioa of BEr. Bat«a» 

Delivered May 24, 1876. 

Mr. EATON. I should have contented myself with a silept vote 
npon the matter now hefore the Senate, were I not in a position an- 
tagonistic in opinion to distinguished Senators whose lead in all gen- 
eral legislative business I am most pleased to follow. But sitting 
here as a judge, to pass upon a great constitutional question, involv- 
ing the construction of the organic law, on a point where the rights 
of a citizen are to he determined, ay sir, the rights of all citizens 
who may have held or shall hereafter hold civil or military or naval 
office under the Government of the United States, 1 should he false 
to myself, false to those principles which have ever governed my pub- 
lic life, if I hesitated to announce the reasons which control my ac- 
tion. ThflUCoustitution of the United States is an instmment of dele- 
gated powers, delegated by the people of the several States, and its 
provisu)ns are to be construed strictly. We are to take the instru- 
ment as it is, not as we would have it. We are not constitution- 
makers, but the servants of the makers, the people of the States, If 
the instrument is faulty, let it be amended in such particular accord- 
ing to its terms, and not force a construction to meet the requirements 
of a present contingency. 

Senators have gravely said ''that the great men, the fathers who 
framed the Constitution, were wise men, men who would not have so 
stultified themselves as to have given to tfieir posterity an instmment 
which could be defeated by the very act of a delinquent officer." 
Such language can have no power or influence upon my mind ; it begs 
the issue, and to it I attach no importance. 

The question is, what did the fathers do f Not whether they were 
wise or unwise ; not whether the convention which formed the Con- 
stitution might not in many particulars have perfqrmed better work. 

Every Senator knows, it is a matter of history, that the Federal 
Constitution would not have been adopted 86 it came from the handH 
of the framers by several of the States ; and many amendments were 
demanded before a people jealous of their rights would submit to its 
government. 

Therefore I say that the question of the wisdom or unwisdom of 
the framers of the Constitution is unworthy the consideration of this 
tribunal, and will not be entertained in its deliberations. By the 
terms of the Constitution' has the Senate jurisdiction of the matter 
now pressed upon its consideration by the House of Representatives t 

Can a private citizen be tried by this body tinder articles of im- 

Eeachment alleging criminal conduct of said citizen at a time when 
e was in the eigoyment of a Federal office f 

This is the sole question, and into it must not be inteijjBcted other 
and extraneous matter ; not the time when the delinquent officer re- 
signed nor the reasons which impelled him to a resignation } with all 
that we have nothing to do. Have we the power to try a private citi- 
zen t It is not to be denied that as the House of Representatives has 
the power of impeachment, so the Senate is the only body or tribunal 
possessing the power to try ; but if the House exercises its power wrong- 
fully, no jurismction is conferred thereby on this bodv, and the Senate 
should at once assert its independence and dismiss the articles of im- 
peachment. Can a private citizen, then, be impeached by the House 
of Representatives and tried by the Senate for criminal acts done and 

§erformed during the time that said citizen held an office under the 
'ederal Government? 

It may be said there are no precedents to govern, assist, or en- 
lighten us, and that in this case the Senate of the United States will 
establish a precedent for all the cominff years. I pray it may be a 
wise one, one which will be respected by the future Senates who 
may be called to pass upon questions of a like character. There are, 
however, two precedents which have great weight with me, and to 
which I shall hereafter direct the attention of Senators, to wit, the 
Blount case and the action of the convention which formed the pres- 
ent constitution of the State of New Jersey. 

But, sir. Senators have succeeded in finding English precedents by 
the score. I desire to say that in the consideration of this grave and 
important constitutional question English precedents will have no 
controlling power over my mind, and I thank God for what I believe 
to be true, that English precedents in this particular had no govern- 
ing weight in the minds of the men who framed the Constitution, 
men who for years had suffered under the tyranny of that very House 
of Lords whose jnd^ents are now invoked as precedents to govern 
a Senate of the United States in the decision of a question resting 
solely upon the provisions of the Constitution! 

I am amazed, sir, absolutely amazed, that Senators for whose opin- 
ions I confess to have entertained entire confidence should seek the 
parliamentary law of Great Britain to solve a question arising under 
that written instrument which Itself is the eupreme law of the land! 
Ajid, sir, we are gravely told by distinguished Senators, that the 
modes of pi'ocedure adopted by the Parliament of Great Britain in 
cases of impeachment must have goveraing power in the delibera- 
tions of this Senate upon a grave and important question. Sir, for 
one, perhaps the least in consequence of the members of this Senate, 
I deny it; as a citizen of the United States, I deny it ; as a humble 
member of that great and patriotic party — and, sir, I be^ pardon for 
using the word party — the cardinal legend of which is, ''strict construc- 
tion of the Constitution," I deny it. Sir, I have been taught in a 
school which forbids the exercise of power by any branch of the 



Federal Government unless that power has been either expressly 
delegated or is fairly inferable from express delegation. 

The best blood of England followed the ax when the Russells and 
Sidneys suffered under uie parliamentary precedents which have ever 
been, and are now, the crying shame of English legislation. It is 
said that we must look to the common law of England to properly 
understand the meaning of the words impeachment and pardon ! The 
absurdity of such a claim approaches sublimity. The school-boy 
knmoa the meaning of the word pardon when he escapes the deserved 
birch through the clemency of his instructor ; toe know, without any 
reference to the common law of England, the full force and meaning 
of the Norman-Fiench word impeachment. We do not knoy^ with- 
out reference to that common law and its impeachment procedure 
the damnable atrocities which have been again and again a thousand 
times perpetrated by invoking its capricious power ajgainst the Eng- 
lishman. The framers of the Constitution of the United States were 
well aware of the atrocities which had been perpetrated in England 
under the name and forms of law ; and in my judgment they framed 
an instrument which, under the proper and legitimate es^ercise of the 
powers therein contained^ will preserve alike the purity of the Gov- 
ernment and the sacred rights of the citizen. It may be pleasant for 
the historic student, ind^d it may be useful, to trace the right of 
trial by jury back to the times of the heptarchy, and he may fancy 
a resemblance between the representative assemblies of our days 
and the Witans or 'Wittenagemotee of the Saxon Alfred and hiB kingly 
line. i 

But, sir, we go not into the regions of the musty past to ascertain 
the constitutional rights of the citizen of the Unitea States, nor the 
powers of the Senate conferred by an instrument which is our su- 
preme law. And, sir, I beg to say right here that, had the procedure 
of impeachment never obtained in England, the framers of the Con- 
stitution would have found a way to get lid of corrupt and thieving 
officials, as they had found a way to rid themselves and their descend- 
ants from the tyrannous exercise of the parliamentaiy law of Great 
Britain. And now, sir, to the question: Under the Constitution of 
the United States, regardless alike of English precedents or the legal 
atrocities practiced under them, can the Senate proceed to assume 
kmsdiction in the matter of William W. Belknap, late Secretary of 
War, now a private citizen of the State of Iowa and of the United 
States f It is confessed that he was Secretary of War when the al- 
leged crimes were perpetrated ; it is admitted he was a private citi- 
zen when the House of Representatives preferred its articles of im- 
peachment. 

The meaning of the word impeachment Jhe full power thereof, the 
mode of procedure thereunder, in Great Britain, were perfectly and 
thoroughly understood by the men who composed the convention of 
1787. They deemed it wise and proper to place the power of im- 
peachment, to a certain, well-<Iefined, and limited extent, within the 
provisions of the organic law, and I will now address myself briefly 
to the consideration thereof, fully satisfied in my own mind that a 
conclusion can be arrived at which will conform to the necessities of 
the age in which we live^ without reflecting upon the wisdom of the 
fathers. 

I call the attention of the Senate to the constitutional provisions 
relating to the subject-matter, and, though other Senators have so 
done before me, it is necessary that I should again do so, in order 
that my views may be properly presented ; therefore I proceed by 
saying that section 2 of article 1 of the Constitution refers to the con- 
struction and powers of the House of Representatives. Therein I And 
the following : 

The HooBe of Bepresentatiyes shall choose their Speaker and other officers ; and 
shall have the sole power of impeachment. 

In my judgment there is no grant of power contained in this lan- 
guage. It is, so to speak, functional ; in other words, descriptive of one 
of the functions of the House ; merelv descriptive of where a power 
is to be located, to be elsewhere in the instrument defined. 

I think I cannot be mistaken when I assert that here is no definitive 
power granted, and, unless I greatly err in judgment, I shall elsewhere 
find in the instrument full, aefinite, and perfect power. 

I next direct the attention of the Senate to section 3, article L I 
find this: 

The Senate shall have the sole power to try all impeachments. When sitting for 
that purpose, they shall boon oath or affirmation. When the President olthe 
United States is tried, the Chief Justice shall preside; and no person shall be con- 
victed without the concnrrenoe of two-thirds of the members present. Judgment 
in cases of impeachment shall not extend further than to removal from office, and 
disqualification to hold and ei^joy any office of honor, trusty or profit under the United 
States: but the party convicted shall nevertheless be liable and subject to indict- 
ment, trial, judgment and punishment, according to law. 

This section is also, in my judgment, simply functional and descrip- 
tive. It is fully and thoroughly descriptive of the mode of procedure 
in the Senate, to which body is given the power, the sole power, to try 
all impeachments. As a descriptive, functional section it is well de- 
fined: 

First. The Senate is to be on oath or affirmation. 

Second. In a particular case the Chief Justice to preside. 

Third. Necessary number to convict. 

Fourth. Extent of judgment. 

Fifth. Party convicted subject to trial according to law. 

Thus the descriptive and functional power of the Senate ia in this 
section^ as I previously suggested, perfect and well defined. 
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By implioation, and by implication merely, I gather from this sec- 
tion that a President of the United States may be subject to impeach- 
ment and trial by the Senate, and possibly other persons. I say pos- 
siblj because the language is too indefinite to permit me to say that, 
by implication even, any other person than he who holds the presi- 
dential office could under this section be impeached and brou^t to 
triaL 

And right here I desire to say a word as, to my understanding, to 
the singular reasoning deduced from this section hj the distinguished 
Senator from Vermont, [Mr. Edmunds.] And in this connection I 
beg to remark that I am i^ossessed with a high estimation of hi&abili- 
ties as a constitutional lawyer, and therefore my surprise at the course 
of his reasoning. Dwelling with peculiar emphasis upon the word 
'* person " contained in this section, he argues that in that word '' per- 
non " he finds authority for the Senate to try persons other than of- 
ficial delinquents, persons in office ; and again and again he charged 
upon the word " person'' and rung the changes thereon. 

And this little word seemed to operato in like manner upon the 
mind of the distinguished Senator from Iowa, [Mr. Wmght.] And 
the effect of the word *' person *^ upon the mind of my distinguished 
friend from Maryland is absolutely appalling. Under it, by its won- 
derful potency, he finds authority for the Senate to try all the civil, 
military, and naval officers of the United States, and possibly, if the 
mriiamentary law of England is to obtain here, every person in the 
United States; all the subjects of the realm, as tiiie cherished English 
authorities would express it. 

I confess that I am surprised that three distinguished Senators 
should rest their main argument upon so slight a foundation ; but I 
am in error ; I ought not to say that I am surprised, for take this prop 
away and the entue superstructure falls to tlie ground. This is the 
base, the foundation, and without this claim, to use a somewhat vul- 
gar yet nervous expression, they are nowhere. 

Let us examine this po^nt again : 

And no penon sball be oonrioted withoot the oonomrence of two-thirds of the 
Bembets preeent. 

Is it possible that there can be in this little word any hidden mean- 
ing, hidden to my mind, the common mind, sufficiently powerful to 
change the plain and evident sense of the language f 

Suppose I altor the sentonce slightly , thus : *TAnd no conviction 
shall be had without the concurrence of two-thirds of the members 
present." To my mind, and I think to most minds, the meaning of 
the sentonce would not be changed in the sljghtest degree. It would 
remain the same, and be much improved in euphony, by the altera- 
tion in the text. 

I do not deem it necessary to elaborate this point. A mere statement, 
in my judgment, concludes the matter. 

I next caU the attention of the Senate to a part of section 2, arti- 
cle 2, and will read all that relates to the matter in hand : 

He- 

The President— 
•hall hmye power to grant reprieves and pardons for offenses against the United 
States, exeept In esses of Impeaohment. 

This is only important in this view, and in my opinion is entirely 
conclusive against the claim of certain honorable Senators. The 
claim is that the parliamentary law of Great Britoin, its precedents 
for the last five hundred years, running through the bloodiest period 
of Engbsh history is and are to be used in construing the meaning 
of our Constitution, the framers of which are said to have acted with 
a fall knowledge and intent that it would be so construed : and yet, 
the power to pardon a person wrongfully convicted in the heat of 
partv passion was denied to the executive in all cases : a power be- 
Jon^ng to and exercised bv the Crown of England for a thousand 
years I In my judgment such a claim does not run on all-fours with 
eithercommon numanity or common sense, and deserves the repro- 
bation of us all. 

I beg now to direct the attention of the Senate to the last remain- 
ing provision of the Constitution relating to this subject-matter- 
section 4 article 2 : 

The President, Yioe-Preeident and aU dril officers of the United States, shall be 
removed from offioe on impeaohment for, and oonviotion of, treason, bribery, or 
other high crimes and misdemeanors. 

Here I find the full, perfect, and absolute grant of power explicitly 
announcing the persons who are subject to impeachment. 

First. The person clothed with the office and exercising the pow- 
ers of President of the United States. 

Second. The person exercising the powers of Vice-President of the 
United States. 

Third. Each, everr, and aUof the civil officers of the United States. 

Here I find the full, complete, and perfect list ; as Mr. Owen would 
say, the "sum total." The persons who, not by the law and prece- 
dents of Great Britain, but by the Constitution of the United ^ates, 
may be subjected to the ordeal of impeachment are here definitively 
named and classified : Persons in office, not out of office. The person 
holdinff and enjo^ng the office of President or Vice-President, and 
any other person in the enjoyment of any civil office. Is there the 
slightest doubt about the true meaning T Can there be two opinions 
about it? Certeinly not. And whyT Beciuise each and all are to 
be removed /h>m office on impeachment and conviction of any offense 
of the character named in the Constitution against the United Stetes. 
A person must be in offioe to be removed theiifirom. 



But, says a diatiuffuished Senator, " the Constitution dois not in 
terms say that an official who resigns his office for the very purpose 
of avoiding impeachment shall not be subjected to trial." That is 
quite true ; and a sufficient answer to that may be found in this re- 
mark : What the Constitution does not say, either expressly or by fair 
and honest inference, we may do, that the Senate cannot do. The 
power is denied when ungranted. 

Let us view this question for one moment only. I promise to be 
brief, and therefore ask the attention of the Senators who do me the 
honor to be present, from another stand-point. I insist that section 
4, article 2, contains not only the grant of power to impeach, but the 
classes of persons subject thereto : 

The President Yioe-Preeident and aU civil offloers. 

Abandon this construction and the Senate is at once at*eea, on the 
wide ocean of mental coi]jecture, and will be logically forced to the 
conclusion of the honorable Senators from M^uryluid and Oregon, as 
I understand them, to wit : Everv man, woman, and child in the 
United States, capable mentally of committing crimes against the 
United States, is liable to impeachment. In office or out of office, 
ex-officials and those who have never been in office are adl equally 
liable. 

If the law of the English Parliament is to be injected by this force- 
pump process into the Constitution of the United States, tne base use 
whicn may be made of this high court of impeachment is evident to 
the most ordinary minds. I sav may be made. I do not say that such 
will be even a probable result ; but I do insist that such a construction 
as is sought to be given to the great charter of our liberties woidd 
make the Senate "the hewers of wood and the dniwers of water,'' 
and extremely dirty water, for a venal and corrupt House of Bepre- 
sentatives. excited by party passion and heat beyond the bounda of 
reason and justice. But, sa;^ other Senators. '' such a state of things 
can never exist, because this common-law aoctrine of impeachment 
can only be brought to bear against ^sans holding oiYil office or such 
as have held civil office under the United States." Is it so f Ab, Sen- 
ators, you are at sea, in a leaky ship, destitute of rudder or masts or 
sails, a mere hulk, where you are unballasted by the material of the * 
Constitution! One class of senatorial pilote endeavoring to force 
your frail craft to one port and another class seeking a different 
haven. 

Again, by this, and I now mean the most moderate, construction every 
man in tnis broaa land who ever held offioe under the United Statesprior 
to the late terrible civil confiict, and did so at the time of the com- 
mencement of hostilities and deemed it his duty to side with his sec- 
tion, would be liable to the pains and penalties it impeachment. But 
says some Senator, " Do you believe that there will ever be a House 
of Representatives a migority of which could be found to pursue a 
course so suicidal to the best interests of the country f I hope, trust, 
and pray not ; God only knows the hearts of men and the mstory of 
the intnre of our coun^. T kncto that a construction of the organic 
law such as is sought to be given would place this dauffsrous power 
in a House of Representatives. What such House would do when in 
the possession of it is quite another question. At all events, sir, re- 
fuse to-day to so construe the Constitution, and all the Houses of 
Representatives who come after us will understand that the Senato 
of the United States will stand as a breakwater against all such 
stormy action. 

Again, sir, adopt the construction which is claimed bv certain Sen- 
ators, and every person who held a military or naval o£f oe during the 
late, or any other war, or no war, who ever held such an office, is 
liable to impeachment. My good mends, the honorable and gallant 
Senators from Rhode Island and Illinois, must look well to their 
records, for they were once militant officers under the United Stetes, 
and are therefore liable to im^eacnment on a trumped-up charge of 
maladministration during their commands. Sir, tne Englidi law 
seized in its iron grasp all of her people: queens, princes, peers, com- 
moners, priests, counselors, women, militarv men, naval men, cut 
the heads from some bodies, disemboweled others, strangled some 
throats, put the rope round other throats. Thank Qod, sir, none of 
these barbarous acts perpetrated under the sanction of English pre- 
cedents and by the authority of English law can occur under the 
Government of the United States, no matter what construction is 
given to the Constitution. 

But, Mr. President, in times of high political excitement strange, 
most strange judgments have been pronounced even in the United 
States. We have seen in our own da;^s an eminent citizen, a resident 
of a State where the courts of the United Stetes and of his own Stete 
were open for the trial of all persons charged with crime under the 
Cou8titution~we have seen n citizen, who should have been either pro- 
tected by the law or convicted by the law. haled from his house in 
the dark hours of the night, tried bv a self-constituted tribunal ut- 
terly without legal authority, and visited with a punishment in vio- 
lation of his rights as a citizen, in violation of law, in violation of the 
Constitution! 

So far as possible, let the Senate of the United States protect the 
citizen in his rights guaranteed bv the Constitution. 

The beautiful and accomplished Frenchwoman, Madame Rolande, 
st>anding under the ax of the accursed guillotine during the bloody 
carnival of the revolution in France, exclaimed : 

O, Liberty, liberty, what orlmes are perpetrated in thy holy naniel 
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Beware how yon strain your constitutional aathority under the 
specious, false, and dangerous plea of necessity. 

Mr. President, the point was well taken, and forcibly and elo- 
quently put by my distingmshed friend, the Senator from New York, 
[Mr. CONKLiNG,] the other day, that for nearly a centuiy, for nearly 
a hundred years, for a space of time during which our planet has 
thrice lost its population and thrice by the inevitable laws of nature 
regained it, no articles of impeachment have ever been preferred by 
the House of Representatives except against persons in the present 
enjoyment of civil office under the Government of the United States. 
No claim by that branch of the Federal Legislature having the power 
to impeach, since our existence as a people, has ever been made until 
the year of our Lord 1876 that any person could be impeached unless 
in the enjoyment of office. 

I desire also to say that the decision of the Senate in the Blount 
case folly sustains the position that no person can be impeached un- 
less in the enjoyment of a civil office under the United States. That 
case has been so fully and thoroughly discussed that 1 will not take 
the time of the Senate further thereon. 

/ Mimy Senators seem to entertain the opinion that disqualification 
from holding Federal office is the great constitutional penalty ; not 
removal from office ; and that the evident purpose of the Constitu- 
tion will be defeated if that instrument should be construed in the 
manner indicated by those Senators with whom I class myself. 

Here I tliink is the fatal error of the reasoning. In my judgment 
the greatpenalty to a public man consists in thu : 

First. I^ be charged by the grand inquest of the people, the House 
of Representatives, with maladministration in office, with the com- 
mission of ffrave crimes against the public weal; to be impeached 
therefor before the Senate of the Umted States in the gase of the 
intelligence of the world. 

Second. To be stripped of the official robes ; cast from office a dis- 
honored man, to be forever thereafter the mark for scom^s unmoving 
finger. 

And should the accused official, in hot haste to avoid the procedure 
of impeachment, voluntarily in the face of the terrible and damning 
char^ against nim resign the office which he has disgraced, the re- 
sult IS the same to him and to the country. He standis forever dis- 
honored before his countrymen, a moral leper, and the criminal law 
seizes him in its iron grasp to inflict condign punishment. 

But, say objecting Senators, he is not disqualified ftrom holding 
office, and therefore the people are not protected to the full extent 
demanded by the Constitution. Ah, Mr. President, is it sot That 
presupposes that the people will elect as their Chief Executive a man 
so destitute of correA {Hrinciples and official honor as to permit him 
to nominate to the Senate for Federal position a thief, a dishonored 
and disgraced felon ; and, further, that a mejority of the Senate are 
so degraded and debased that th^ will approve and confirm the 
nomination of a corrupt and venal Executive. 

Sir, however this may strike the minds of Senators, of course I will 
not imdertake to say or predict; but a mere glance at the point con- 
vinces my mind that disqualification from hcudinj; office in tsMt is no 
penalty, because either the removal from office by impeachment, or 
the resignation of office to avoid impeachment, is m itMtlf an eternal 
barrier to the person who has violated his official obligation and pros- 
tituted his personal honor. 

I have alluded to the action of the convention of the State of New 
Jersey as affordinpr a precedent which should be entitled to great 
weight in the consideration of this important question. 

In 1849, the people of New Jersey, in convention, formed a new 
constitution. A list of its members, which I hold in my hand, indi- 
cates that several of the ablest citizens of that State were engaged 
in the woA. The various committees had performed their labors, 
and the result was before the convention. 

The article on impeachment was identically the same as and was a 
copy of the one in the old constitution of that State. I read from the 
Journal of the convention, page 245, section 11 : 

The governor and all other oivll officen under this State shall be liable to im 
peaohment for mlBdemeanor in of&oe. 

Upon the consideration of this article Chief Justice Homblower, a 
man who enjoyed a national reputation as a lawyer and judffe of great 
ability, moved to amend. I now read from an authorized report of 
the proceedings of the convention, placed in my hands by the honor- 
able Senator from New Jersey, Mr. Fbeunqhutsbn: 

Mr. Homblower moved to amend so as to provide that public officen might be 
impeaohed t^fUr the expiration of their tenn of office. 

The amendment offered by Judge Homblower was in these words: 
Baring their continaanoe in office and for two years thereafter. 

The amendment was unanimously adopted, and, as amended, the 
artide was unanimously adopted and now stands as the organic law 
of New Jersey on this point. 

I now read the article, section 11, article 5 : 

The governor and aU other civil officers nnder this State, #i»^ii be liable to im- 
peachment for misdemeanor in oSAeo during their oontinaanoeln office and fortwo 
years thereafter. 

While I admit, for the purpose of the argument, that the report of 
the proceedings is meager and incomplete, I unhesitatingly assert 
that but one meaning can be attached to the language used by the 



chief justice in his amendment, that is^ to extend the time of im- 
peachment two years after the termination of the office. 

Theuy sir, we have upon this great and impcntant question the 
opinion of many of the ablest jurists of New Jersey that previous 
to the adoption of her constitution in 1849 a person must have been 
in office in order to have been subjected, in that State, to the proce- 
dure of impeachment. 

For one, I value this precedent as of more importance than all 
those which England can famish. 

A ^[uestion was put to the honorable Senator from Indiana I think 
six times, and my honorable friend answered it as many times as it 
was put. The honorable Senator is quite able to answer all questions 
and to meet all antagonists, but he will pardon me if I add to his 
answer. The question was : ^' Would not the power of impeachment 
be full and perfect if section 4 of article 2 had not been placed in the 
Constitution f " I think the question an exceedingly improper one, 
because no Senator has a right to suppose that any of tne sections 
relating to impeachment could or would have been adopted by the 
convention, except in the very shape in which they now are. The C<m- 
stitution is a work of compromises, and men gave their adhesion to 
matters to which they were opposed upon the condition that checks 
in the shape of additional sections were accepted by other men. 

The opinion of Judge Story, who is reg[arded bv many distinguished 
Senators as one of the ablest of our constitutional lawyers, was clearly 
in favor of the opinion that no person could be impeaohed unless actu- 
ally in office. 

In this opinion of Judee Story I have ihe more confidence from a 
fact which will be conceded by all Senators, to wit: the bent of his 
mind was favorable to a broad^ not to say unlimited, construction of 
the powers granted in the Constitution. 

I have in my mind a notable case to which I desire to call the at- 
tention of the Senate, apprehending that it will have j^reat weight in 
showing the opinions of gentlemen eminent for their ability upon 
the point now under discussion. I allude to the impeachment of 
President Johnson. I believe, and have satis£ftctory reasons for my 
belief, that for days, ay weeks, the procedure against him halted be- 
cause the gentlemen having the matter in charge knew that a mis- 
description would be fatal and were uncertain whether to allege that 
he was President or acting President of the United States. The idea 
was scouted that he could be proceeded lurainst for acts perpetrated 
when he was in the epjjoyment of the office of Vice-President, and 
there were such acts wmch need not here be more particularly allu- 
ded to. The astute and versatile Stevens of Pennsylvania was called 
into the troubled council, and even he, reno^^ed among all the men 
of these latter days as the man who had driven this damnable doc- 
trine of necessity over and through the Constitution, even he, this 
man of Duiton-like nerve and audacity, dared not place before the 
Senate articles of impeachment against a person and describe him as 
late Vice-President of the United Siates. 

No, sir; no, not until the year 1876, the centennial year, was the 
discovery made in our history that a person could beproceeded against 
who was the late holder of an official poeiti<m. For nearly a hun- 
dred years have this people, on this question, traveled the old, plain 
political pathway marked down by the fathers. For one, answering 
for myself alone, I shall pursue the same course, and follow not after 
the new doctrines of strange gods. 

As a sincere and honest believer in the doctrine of State-rights, 
hnowinf that the true interest of forty millions of people who inhabit 
now this broad land, and of the hunored millions whose coming foot- 
steps we can almost hear, can only be maintained and conserved by 
a strict adherence to the letter and spirit of the Constitution, and 
believing, as I sincerely do, that the great danger to be apprehended 
to our system of government is the centralization of power in the 
various branches of the Federal head, I cannot, will not, and, before 
God and the people, dare not consent to this departure from the well- 
known principle which has heretofore universally obtained. 

Therefore I say — 

First. That the Constitution of the United States is the law which 
should govern in this case, untrammeled by English precedents or En- 
glish procedures. 

Second. That no other persons than those who are in the enjoyment 
of civil office nnder the Government of the United States at the time 
when articles of impeachment are presented by the House of Bepre- 
sentatives are proper subjects of tnaL 

Third. That William W. Belknap, at the time of the presentment of 
these articles of impeachment bv the House of Representatives, was 
not in the enjoyment of any civil office under the United States, but 
was a private citizen of the State of Iowa. 

Fourth. Therefore these articlesof impeachment should bedismissed 
by the Senate. 



OpfadMi «f BIr. Allii«Bf 

DeUvered May 24, 1876. 



lir. ALLISON. The auestion now before the Senate for considera- 
tion is whether or not the Senate has jurisdiction to try W. W. Bel* 
knap for the offenses alleged in Hud articles of impeachment, which 
offenses were committed by him while he was Secretary of War, he 
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haying resigned Ids position aa Sedetary, and having vaeated the 
office before the proceedings for impea<diment were be^pn in the House 
Off Bepresentatives, and heii^ at the time of snoh impeachment, a 
private citizen, holding no office nnder the Government of the United 
States. I have given this question such examination and study as I 
conld within the time allowed, and I have listened with interest to 
all the arguments that have been presented for and agiunst jurisdic- 
tion in this case, and have endeavored in my own mind to settle 
the question without reference to what may be involved in the case. 

The question presented to us for decision is whether or not, nnder 
the Constitution of the United States, a person not a civil officer can 
be imx>eached, although at the time the alleged ofiGdnse was commit- 
ted he held such office. In the present case it is admitted that the 
alleged offense is an impeachable one, under the Constitution, if com- 
mitted by a person subject to our jurisdiction at the time the impeach- 
ment was presented. 

The fact that Mr. Belkni^ was in office so recently before the im- 
peachment, and that he resigned having in view his impeachment, 
18, upon the facts alleged and admitted, the most extreme illustration 
which could be presented to mark the line or boundary which excludes 
our jurisdiction, if it can be excluded at alL 

To take jurisdiction in this case it must be shown that, without 
reference to the point of time, all persons may be impeached for public 
offenses committed in office, although when impeached they are pri- 
vate citizens. To exclude jurisdiction, on the other hand, it must be 
shown that civil officers may be impeached while in office only, and 
for crimes specified and declared in the Constitution, and for none 
otiier. 

There are four clauses in the Constitution that directly affect this 
question : First, the last clause of section 2, article 1 : 

The House of SepreseatetlTM * * * shall have tito sole power of iznpeaoh- 



Second, clause 6, section 3, article 1 : 

The Senate shall have the sole power to try all impeaohmeats. 

Third, clause 7, same section and article: 

Jadgment in oases of Impeadmient shall not extend farther than to removal from 
office, and disqnaliflcation to hold and eigoy any office of honor, trust, or profit 
under the tTnited States t but the party conviotea shall nevertheless be liable and 
sol^Ject to indictment, trial, Judgment and pnnishmwit, aooordlng to law. 

Fourth, section 4, article 2 : 

The President, Vioe-President and all dvil officers of the United States, shall be 
removed from offioe on impeachment for, and conviction^ treason, bribery, or 
other high crimes and misdemeanors. 

It is claimed by those who favor jurisdiction in this case that the 
first-quoted clause not only describes the body that shall originate 
impeachments, and that it not onl^ confers the power to impeach or 
prosecute, but that it is the jurisdictional clause in the Constitution 
oonf errine in terms whatsoever was at the time understood in En- 
gland to be the scope or boundary or extent of the jurisdiction to 
impeach under the parliamentary law of impeachment in England, 
and that here la found not only jurisdiction, but all jurisdiction ; 
that under this clause and the following, granting to the Senate the 
power to try, is conferred all the authonty to present Mid try all 
cases of impeachment known at the time to the common law of Par- 
liament, save only that the judgment is limited and the concurrence 
of two-thirds of the Senate is required to convict, and that this grant 
of power is not limited or circumscribed in any manner by the fourth 
section of the second article either as to persons who may be im- 
peached or as to offenses for which impeachments may be instituted 
and tried ; that this latter section was inserted for no other or differ- 
ent purpose than to prescribe the punishment which must be inflicted 
in cases where the person impeached is still in the enjoyment of a 
public office ; or, in other words, for the purpose of pointing out a 
class of persons who shall be removed from office when impeached ; 
that this section is not jurisdictional in its character; that it confers 
no jurisdiction and limits no jurisdiction, but only prescribes a par- 
ticular punishment in specified cases, and is not used to designate the 
persons who may be impeached or to define or declare what are im- 
peachable offenses. 

If this claim be true, we are compelled to resort to the parlia- 
mentary law of England to discover who may be impeached, and for 
what offenses, and admit that the framers of the Constitution in- 
tended to resort to parliamentary law for purposes of jurisdiction, 
and did not intend to aefine jurisdiction incasesoi impeachment except 
by reference to parliamentary law. 

It thus becomes material to ascertain who could be impeached 
under the parliamentary law of Ensland. Under this law the House 
of Commons could proceed against the delinquent, of whatsoever de- 
gree, and whatsoever might oe the nature of the offense. There was 
no limit as to persons or offenses, except that the Lords could not by 
the law try a commoner for a capital offense on the information of 
the king or a private person, but with this exception, under the par- 
liamentary law of England there was no limit as to the persons who 
might be tried or as to the offenses (See Selden's Judicature in Par- 
liament, 1263 : also 84 ; 4 Blackstone, 257 ; Hatsell's Precedents, vol- 
ume 4, page 120 ; and McDonald's Manual, page 284 ; also M^'s Par- 
liamentary Law; alBoStoivontheCon8titution,volume 1, $ 79. 

That impeachment has this extent in England is clearly stated by 



all the writers on parliamentary law. It has been claimed ii\ debate, 
and with much force, that this power has only been applied in cases 
of official misconduct or violation of public trusts. Assuming this 
narrower view of jurisdiction to be the true one, it nevertheless leaves 
open to the Senate to try all persons in the United States who at any 
time may have committed any offense in office or violated any public 
trust confided to them, and there is no limit of time during their lives, 
as to such persons, when they may be impeached by the House or tried 
by the Senate. This statement of the claim of those who invoke juris- 
diction in this case shows the importance of the decision we are about 
to make as affecting all the people who have held official position or 
administered public trusts, or who may do so in the future. 

It seems to me that such construction should not be given to our 
Constitution unless it is clearly inferable from the words employed 
or from the intent of the framers as drawn from the history of the 
time or from the debates in the convention. 

It seems to me, from the letter of the Constitution itself, and from 
the history of the time, and ^m the debates in the convention, that 
the Constitution itself intended to include impeachment as a remedy, 
and also intended to definitely prescribe its limits and boundaries, 
prescribing a body to accuse, a tribunal to tiy, the extent of the pun- 
ishment, the persons who may be tried, and the offenses for which 
they are triable, leaving nothing, either Jurisdictional or remedial, to 
be drawn from the parliamenta^ law. 

All writers agree that it was the intention of the framers of the 
Constitution to provide a government in all its parts of limited and 
specified powers. Story says: 

TheCkmstltation was from its very origin oointem]dated to be the frame work of 
national Government of special and ennmerated powers, and not of general and a 
unlimited powers. 

In order that there miffht be no mistake u^n this subject, cont^n- 
poraneously with the adoption of the Constitution, among the early 
amendments proposed and agreed to was the tenth article of amend- 
mentB^ which declares that — 

The powers not delegated to the United States by the Ckmstitntlon. nor pro- 
hibited oy it to the States, are reserved to the States respectively or to the pec^e. 

If we are to resort, therefore, to the common law of Parliament for 
jurisdiction in cases of impeachment, it is the only instance that can 
be suggested where the Constitution has such resource. It does not 
seem probable that^ with the history of impeachments in England 
fresh m the memories of those who framed our Constitution, they 
would have selected this as the special and particular good that 
should be transplanted into our frame-work of government without 
limitation, save only as to judgments. Section 1 of article 2 decUures 
that "the executive power slmll be vested in the President of the 
United States of America;" yet it has never been claimed that any 
other or different power was here invested than that prescribed in the 
second article. So the judicial power under article 3 was vested in 
one Supreme Court and such inferior courts as Congress might from 
time to time ordain and establish. Under article 3 the Supreme Court 
decided at an early day that the United States courts had no juris- 
diction over offenses at common law and that they could only ta^e 
cognizance of such offenses as were created by statute, and it is now 
settled beyond dispute that the Federal courts wiU not take jurisdic- 
tion over any crimes which have not been placed directly under their 
control by act of Congross. It would seem that here, if anywhere, 
the common law should apply. 

Looking first to the letter of the Constitution, and applying to it 
the ordinary modes of interpretation, it would seem that the framers 
of the Constitution meant to provide that impeachment as a remedy 
should be resorted to with the same distinctness and brevity with 
which they provided for other essential powers of government ; that, 
in order to make this provision, they provided that the proceeding 
should be initiated only in the House of Bepresentatives, that body 
nearest to and directly responsible to the people. They had observed 
that in England the king or a private person could initiate these pro- 
ceedings. They also observed that in the States several modes of in- 
augurating impeachments were resorted to, as, for example, in Penn- 
sylvania the Ceneral Assembly could impeach and the council of cen- 
sors could inaugurate the proceedings ; and in North Carolina the 
General Assembly or any grand jury could impeach. They there- 
fore resolved that only one body, and that " the House of Repre- 
sentatives shall have the sole power of impeachment." 

They next sought to provide a tribunal to try impeachments. Here 
also they found great diversity in the constitutions of the several 
States. In some of them, as in Massachusetts, the senate had the 
power. In others, as in New York, the senators, chancellors, and 
judges of the Supreme Court ; in Pennsylvania, the president and 
the council of twelve, taking to their assistance, for advice only, the 
justices of the supreme coim; ; and in Virginia the general court. 
And after considerable debate, and after first provialng that the 
Senate should only try justices of the Supreme Court, and the Supreme 
Court all other officers, they finally adopted the provision that "the 
Senate shall have the sole power to try all impeacmnents." Thus hav- 
ing provided the body to prosecute, and the tribunal to try, they pro- 
ceeded to the consideration of the jud^ent, and having the record of 
punishments in England fresh in their memories, which record dis- 
closed that there was no limit to punishments in England except 
in the discretion of the House of Lords, they proceeded to limit the 
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Jadgment, and provided that a concnrrence of two-thirds should be 
required to oonvioty and provided that — 

Judgment in eaaee of impeachment shall not extend farther than toremoYal from 
office, and disqnidification to hold and eqjoy any office of honor, tnut, or profit under 
the United States : hat the party convicted shall nevertheless be liable and subject 
to indictment, trial, judgment and punishment, according to law. 

This clause is the first intimation as to the extent of the contem- 
plated jurisdiction, and the purpose to be reached by the remedy. It 
IS here shown that the purpose was to get rid of anofQcer by removal, 
and in extreme cases to disqualify him, as if he had committed treason 
or other high crimes the safety of the state might require absolute 
disqualification. It also appears from this clause that whatever of 
punishment there was in the judgment was only incidental, as they 
were careful to provide in the same clause for punishment in the 
courts according to law. Beading this clause alone^ without connect- 
ing it with the fourth section of the second article, it would seom that 
the remedy was only intended to reach officers, and I cannot see how 
a less judgment than removal under this clause alone could be efiect- 
ively pronounced. It has been said an officer might be suspended, 
but that is removal for a time, and a disqualification as to the par- 
ticular officer for that time. The judgment could go further, and 
disqualify as to every office. As before stated, this is tlie first inti- 
mation as to the real purpose of the proceeding. 

This brings us to the fourth section of the second article. Until 
this section is reached no persons have been designated nor ofienses 
described. The fourth section of article 2 provides that^ — 

The President, Vice-President and all civil officers of the United States, shall 
be removed from office on impeachment for, and conviction of, treason, bribery, 
or other high crimes and misdemeanors. 

This is a potential section, prescribing who may be impeached and 
for what onenses, and when the judgment shall take enect and the 
minimum penalty that shall be prescribed in all oases. 

This section means to provide for all these,' or it is absolutely mean- 
ingless and was wholly unnecessary, because if all jurisdiction was 
conferred by the last clause of the second section of the first article, 
it was not necessary to include the fourth section of the second article 
at all, because this clause had already provided by reference to the 
parliamentary law for everything save the extent of the punishment. 
It was not necessary to include these persons here, because they were 
already included. It was not necessary to prescribe the offenses, be- 
cause all the offenses here described and many more were impeacha- 
ble in England. The persons subject to impeachment and the offenses 
impeachable mnst be found in this section or not at all, as neither are 
mentioned in any other place. It is claimed that this section was 
inserted solely and only for thepnrpose of compelling removal from 
office in case the party held office. It would hardly seem that the 
framers of the Constitution would have given such prominence to a 
provision having only this object in view, especially when they had 
already provided that removal from office must be a part of the judg- 
ment. I therefore conclnde that in order to give any effect whatever 
to this fourth section of the second article it is absolutely necessary 
to ffive it the full effect above stated, namely, to ijrovide the persons 
to be impeached, the offenses Impeachable, the minimum judgment, 
and the time of its application, tnat is, upon conviction. If this con- 
struction be the true one, it follows that removal from office must in 
all cases be a part of the judgment, and this judgment cannot be 
imposed unless the party holds an office at the time of impeachment. 
HiarroBT of tbe clauses found in the constitution. 

Admittinff that the lanffua^e employed in the Constitution is not 
explicit^ ana that we are £ft m doubt as to its true construction, we 
are at liberty to examine the history of the several clauses bearing 
upon the subject, and to trace their progress in the Constitution, with 
a view to ascertain the aim and purpose in view. In doing this we 
must bear in mind the prime object of the Constitution as stated by 
Stoiy, namely, that '' it was from its very origin contemplated to be 
the frame work of a national government of special and enumerated 

Sowers, and not of general and unlimited powers.^ On the 29th of 
ay Mi. Randolph, of Virginia, opened tne main business of the 
convention by presenting a plan tor a national government by stating 
the defects in tne Articles oi Confederation, and proposing a remedy, 
which was denominated Mr. Randolph's plan^ the ninth section of 
which provided for the establidunent of a national judiciary, which 
should nave amons other things jurisdiction to try 'Mmpeacnments 
of any national officers,'' thus uiowing that in the very beginning it 
was contemplated that impeachments should apply only to national 
officers. 

Mr. Pinckney, on the same day, presented a plan which provided 
that '* the House of ]>Bleffates shsJl exclusively possess the power of 
impeachment,'' that the Supreme Court should nave jurisuiction to 
try the impeachment of officers of the United States, and that the 
President " should be removed from his office upon impeachment by 
the House of Delegates and conviction in the Supreme Court of trea- 
son, bribery, or corruption ;" and that in cases of impeachment affect- 
ing embassadors ana other public ministers the jurisdiction of the 
Supreme Court should be ori^al. 

it will thus be seen th&t in both the plans proposed at this early 
day in the convention impeachment was confined to national officers. 
In Mr. Pinckney* B plan a special provision was inserted with reference 
to the President of the United States; and on the 2d of June Mr. 
Dickinson moved ^'that the Executive be made removable by the na- 



tional Legislature on the request of a maiority of the Legislaturee of 
individuiu States." " It was necessary,^ he said, ''to ^lace the power 
of removing somewhere. He did not like the plan of impeaching the 
Kreat officers of state. He did not know that provision could be made 
for the removal of them in a better mode than that which he had 
proposed." Mr. Sherman contended that the national Legislature 
should have power to remove the Executive at pleasure. Mr. Mason 
thought ''some mode of displacing an unfit magistrate is rendered 
indispensable by the fallibility of those who choose, as well as cor- 
ruptibility of the man chosen." He opposed decidedly "the making 
of the Executive the mere creature of the Legislature as a violation of 
the fundamental principles of good government." A vote being taken. 
Mr. Dickinson's proposition was rejected ; when Mr. Williamson movea 
to add to the last clause the words, "and be removable on impeach- 
ment and conviction of malpractice or neglect of duty." 

On the 13th of June Mr. Randolph and Mr. Madison moved the fol- 
lowing resolution respecting the national judiciary : 

That the Jorisdiotion of national Jadidary shall extend to cases which respect the 
collection of the national revenne. impeachments of national officers, and qnestiona 
which involve the national peace and harmony. 

Which was agreed to without debate. (Madison Papers, volnme 2^ 
page 85.) 

Up to this time these various propositions had been considered in 
committee of the whole, and on that day Mr. Gorham, chairman of 
the committee of the whole, reported from the committee a series of 
nineteen resolutions, and tne resolution in relation to the national 
jndiciaiy iust adopted became the thirteenth of that series. The 
ninth of this series provided that " the President shouM be remov- 
able on impeachment and conviction of malpractice or neglect of 
duty." It will be seen that the national judiciary were hei-e author- 
ized to try all impeachments of national officers, and that '* the Pres- 
ident should be removable on conviction of malpractice or neglect of 
duty," but that no provision was made as to who or what body should 
prefer the accusation or initiate impeachments. This report nt>m the 
committee of the whole then became the plan of the convention, and 
Mr. Paterson, of New Jersey, asked time to prepare and present an- 
other plan, which he said several of the deputations wished should 
be substituted in place of that under consideration; and on the 15th 
of June Mr. Paterson proposed this plan, the fifth section of which 
provided for the establishment of a national judiciary, and " that 
the judiciary so establiBhed shall have authority to hear and deter- 
mine in the first instance on all impeachments of Federal officers," and 
the fourth section of which provided " that the President shomd be 
removable by Conines on application by a majority of the executives 
of the several States." 

On the 16th of June the convention asain went into the committee 
of the whole for the discussion of the puins of Mr. Paterson and Mr. 
Randolph, and Mr. Wilson contrasted the two plans by saying, " The 
executive is to be removable on impeachment and conviction in one 
plan ; in the other to be removable at the instance of a minority of 
the executives of the States." On the 18th of June Mr. Hamilton 
discussed at length the various propositions then in committee, and 
presented a plan of his own, which provided in the fourth section 
" that the supreme authority of the United States should be vested 
in a governor, to be elected to serve during good behavior," and the 
ninth clause, of which provided that — 

The governor, Senators, and all officers of the United States to he liahle to im- 
peachment for mal and oormpt oondact, and upon conviction to he removed from 
office and disqoalifled for holding any place of tmst or profit ; all impeachments to 
be tried by a ooort to consist of the chief or Jndee of the superior court of law of 
each State, provided snch Jadge shall hold his ofl^ daring good behavior, and have 
a permanent salary. 

It will be seen that this ninth clause provides for the impeachment 
of all officers, and that they shall be removed from office on convic- 
tion, showing that he contemplated that they would be in office at 
the time of trial. 

On the 19th of June, after a lengthy discussion of Mr. Paterson's 
plan, Mr. Randolph's propositions, as reported from the oommittee on 
the 13th of June, were reported back without alteration. On the 18th 
of July Mr. Macuson proposed to modify the thirteenth resolution re- 
lating to the jurisdiction of the national judiciary, so as to read : 

That thejarisdiction shall extend to all cases arising under the national laws 
and to such other questions as may involve the nationaTpeaoe and harmony. 

This was agreed to ; and it would seem that Mr. Madison intended 
to confer the authority to try impeachments upon some other body, 
as the thirteenth resolution, before modified, conferred upon the judi- 
ciary the power to try. On the same day the whole clause ralatin^ 
to the Executive was reconsidered, and a lengthy debate followea 
relating to the length of term of tne Chief Executive ; and on the 
19th, the same question being under consideration, Mr. Gouvemenr 
Morris observed that he was for a short term, in order to avoid im- 
peachments, which would be otherwise necessary. And again, on the 
20th, the Executive clause still being under consideration, Mr. Pinck- 
ney and Mr. Gouvemenr Morris moved to strike out the clause "to be 
removable on impeachment and conviction for malpractice or neglect 
of duty." Mr. Pinckney here observed that the President ouffht not 
to be impeachable while in office, and in the dlBcnssion of the case 
before us great stress has been laid upon these words of Mr. Pinckney 
and similar words used by Colonel Mason in the same debate. But a 
careful examination of this debate wiU show that Mr. Pinckney was 
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oppoaed to the impeaobment of the Executive at any time, and I quote 
his lauguA^ as found on page 1156 of the Madison Papers : 

Mr. Pinokney did not see tdie necessity ai innteachments. He was sure they oug^t 
not to issue from the legialatore, who wonla in that case hold them as a rod over 
tlie ExecQtive, and by that means effectoally destroy his independence. His le- 
visionary power in particular wonld be rendered altogether insigniilcant. 

And Mr. King, in the same ^^bate, objected strongly to the im- 
peachment of the President at all, unless they should make the tenure 
of his office during good behavior. And it will be observed that the 
tenure of the ofQce of the Chief Executive had not been fixed at the 
time of this debate, and Mr. Randolph in this debate said that 
appropriate impeachment was a favorite principle with him. ''The 
Executive will have great opportunities of abusing his power, par- 
ticularly in time of war," &c. He suggested for consideration an 
idea, which had fallen from Colonel Hamilton, of composing the quo- 
rum out of the judges belonging to the States, and even reqtUring same 
preliminary inquest whether inst ground of impeachment existed, 

I call particular attention to this latter language, as it probably 
was the origin of the suggestion that the House of Representatives 
should become the inquest here alluded to, because up to that time 
nobody had been provided to make the accusation. Gouvemeur Mor- 
ris, who had originally joined Mr. Pinckney in moving to strike out 
this clause with reference to the President, after this debate said that 
bis opinion bad been changed by the arguments used in the discus- 
sion, and added, " he was now sensible of the necessity of impeach- 
ments," thus showing that the object he had in view in moving to 
strike out the clause was not to prevent the President from being im- 
peached wl41e in office, but to prohibit his impeachment at alL He 
goes on to say: 

The Executive onght therefore to be impeachable for treachery, corrupting his 
electors, and incapacity, where they are causes of impeachment. If the latter, he 
shonld beponished, not as a man, but as an otBoer, and punished only by degrada- 
tion from his office. 

And this whole debate shows that, so far from Mr. Pinckney or 
Gouvemeur Morris intimating that they were in favor of impeachment 
of the President after he was ont of office, they both objected to his 
impeaobment at any time, and wished to exclude him absolutely 
from the power of imi)eaohment. Those who opposed impeachments 
were in favor of a short term for the President, and wished to make 
his power absolute and independent of either the legislative or iudi- 
oial departments. After this debate a. vote was taken and the olause 
retained in the Constitution. 

On the 24th of July the resolutions reported from the committee 
of the whole on tbe 13th of June as amended, were referred to a 
committee of detail, consistinff of Mr. Rutledge, Mr. Randolph, Mr. 
Grorham, Mr. Ellswortii, and Mr. Wilson, and at the same time the 
original proposition of Mr. Pinckney and also the propositions of 
Mr. Paterson were referred to the committee. 

On the 6th of August Mr. Rutled^ reported from the committee 
of detail reported a constitution, which provided : 

TheHooseofBepresentattree shall have the sole power of impeachment (Art!' 
de 4, section 6.) 

The President shall be removable on impeachment by the House of Beprosenta- 
tives, and conviction by tbe Supreme Court of treason, bribery, and corruption. 
(Article 10, section S.) 

The Jurisdiction of the Supreme Court shall extend to the trial of impeachments 
of officers of the United States. (Article 11, section 3.) 

Judgment in cases of impeachment shall not extend further than to removal from 
office and disqualification to hold and eivJoy any office of honor, trust or profit un- 
der the Unitea States: but the party convicted shall nevertheless be liable and 
subject to indictment trial, Judgment and punishment according to law. (Article 
11, section — .) 

It will be seen that this report is the first intimation as to where 
should be lodged the power to accuse in cases of impeachment. Be- 
fore this report all propositions had been considered in the form of 
resolutions, but now the House of Representatives for the first time 
was given the sole power to make the accusation. Here all trials were 
to be had before the Supreme Court of the United States, and were 
limited to officers of the United States. The President could be re- 
movable only on conviction of treason, bribery, or corruption. The 
offenses of other officers of the United States were not described. 

On the 20th of August Gouvemeur Morris, seconded by Mr. Pinck- 
ney, submitted several propositions, which were referred to the com- 
mittee of detail. The substance of these propositions was tbat 
there should be a council of state, composed of the Chief Justice of 
the Supreme Court and six Secretaries, and at the end it was pro- 
vided that each of the officers above mentioned should be liable to 
impeachment and removid from office for neglect of duty, malver- 
sation, or corruption. Mr. Qerry moved that the committee be in- 
structed to report proper qualifications for President and the mode 
of trying the supreme judges in cases of impeachment. 

On the 22d of August the committee of detail made further report 
with reference to several clauses, and provided that at the end of the 
second section of the eleventh article should be added, ^* the judges 
of the Supreme Court shall be triable by the Senate on impeachment 
by the House of Representatives;" thus leaving the impeachments of 
all other officers, including the President, to bo tried before the Judges 
of the Supreme Court. On the 25th of August, in considering the 
pardon clause, the President's power to pardon in cases of impeach- 
ment was excepted. This was agreed to nem. con. 

On the 27th of August, Gouvemeur Morris moved to postpone the 
olause relating to removal of the President on impeachment because 



he thought the Supreme Court was an improper tribunal to try him. 
On the 31st of August all the postponed clauses, and such parts of 
reports as had not been acted on, were referrod to a conunittee of 
one from each State. On the 4th of September this committee re- 
ported recommending the insertion of the words : 

The Senate of the United States shall have i>ower to try all impeachments, bnt 
no person shall be oonyioted without the ooncnrrence of two-thizdsof all the mem- 
bers present. ^ 

The same conunittee reported the latter part of section 2, article 10, 
which read as follows : 

He shall be removed from his office on impeachment by the Honseof Bepresenta- 
tives. and conviction by the Senate for treason or bribery, and in case of his re- 
moval as aforesaidL death, absence, resignation, or inability to discharge the powers 
or duties of his office, the Vice-President shall exercise those powers and duties 
until another President be chosen or until the inability of the President be re- 
moved. 

Here it was proposed to provide for the removal of the President 
on impeachment by the House and conviction by the Senate. Would 
it be claimed by anv one that under this clause, which is substan- 
tially the clause in the Constitution now, the President could be tried 
after he had vacated his office by resignation or after his term of* office 
had expired f 

Mr. Wilson afterward in debating this clause and other clauses con- 
nected with it relating to the Executive said ^ he was obliged to con- 
sider the whole plan as having a dan^rous tendency to aristocracy, 
and as throwing a dangerous power into tbe hands of the Senate. 
They will have, in fact, the appointment of the President, and through 
his dependence on them, the virtual appointment of officers, and 
among others, the appointment of officers to the judiciary depart- 
ment. They are to make treaties and they are to try all impeach- 
ments. In allowing them thus to make executive and judiciary ap- 
pointmcTits, be the court of impeachment, and to make treaties whi^ 
are to be laws of the land, the legislative, executive, and judiciary 
lowers are all blended in one branch of the Government." 

This committee further reported the clause postponed on the 27th 
of August, making the President removable from office on impeach- 
ment for and conviction of treason and bribery, thus omitting the 
word " corruption.'' As this clause had been postponed on motion of 
Gouvemeur Morris becausehe thought the Supreme Court an improper 
tribunal to try the President, it gave rise t.o considerable discussion 
as to which was the fitter tribunal to try, the Senate or the Supreme 
Court, and the committee having struck ont the word '' corruption," 
there was a debate as to whether the President should be removed 
for any other misconduct than treason or bribery. 

On the 8th of September the clause referring to the Senate the trial 
of impeachments against the President for treason and bribery was 
taken up. Colonel Mason said : 

Why is the provision restrained to treason and bribery only t Treason as de- 
fined m the Constitution will not reach many great and dangerous offenses. Hast- 
ings is not guilty of treason. Attempto to subvert the Gonstitntion may not be 
treason as above described. As bills of attainder, which have saved the British 
constitution, are forbidden, it is the more necessary to extend the power of im- 
peachmente. 

If he had for a moment supposed that the power was already con- 
ferred by the first article, why should he have used these words f He 
then moved to add after " bribery '' the words "or maladministra- 
tion.'' Mr. Madison said : 

So vague a term would be equivalent to a tenure during the pleasure of the Sen- 
ate. 

Gouvemeur Morris said : 

It will not be put in force and can do no hann. An election every four yean 
will prevent maladministration. 

Colonel Mason then withdrew "maladministration" and substituted 
"other high crimes and misdemeanors against the state;'' which 
amendment was acreed to. Mr. Madison then objected to the trial of 
the President by tne Senate, and a considerable debate followed as to 
whether a President should be tried by the Senate or by the Supreme 
Court; but on motion to strike out the words " the Senate," made by 
Mr. Madison, these words were retained — ^9 in the affirmative, and 2 
in the negative. Then Colonel Mason's amendment, wherein the word 
" state " was used, was struck out, and the words ** United States " 
unanimously inserted, in order to remove ambiguity. The whole 
clause then relating to the President, as amended, was agreed to. 

It will thus be seen that up to this point they were fixing in this 
clause who should try the President, and for what offenses he should 
be tried, and also providing that he should be removed from office on 
conviction. When the clause reached this point, it was voted with- 
out debate, and apparently without division, to add to the clause mak- 
ing the President the subject of removal the further words, " the 
Vice-President, and other civil officers of the United States shall be 
removed from office on impeachment and conviction as aforesaid," 
thus showing that the offenses for which the President could be tried 
were applied to all civil officers, and also applying to all civil officers 
the provision already applied to the President, namely, " shall be re- 
moved from office on impeachment and conviction," thus drawing to- 
gether in a single clause the provisions relating to the offenses for 
which persons could be tried, and what persons could be tried. The 
clause relating toiudgment still remained at this stage in the article 
relating to the judiciary, and at this time the whole Constitution was 
referred to a select committee on style and arrangement. The pur- 
pose of this committee was to bring the several provisions agreed to 
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under their proper heftds, so that when this committee on style re- 
ported the Constitution as it now stands all the provisions relating 
to Jurisdiction of persohs and offenses were drawn into the fourth sec- 
tion of article 2, and that relating to judgment, except so much of the 
judgment as provided for aheolute removal, was drawn into the last 
clause of section 3, article 1, or rather that clause was transferred 
from the eleventh article, where it stood among judicial powers, to 
the first article, and transferred without change or amendment, so 
that this clause was brought back in its final arrangement to stand 
in the Constitution before the article relating to the Executive, in- 
stead of standing after that article among the powers granted to the 
Judiciary; and in construing these several provisions we must con- 
strue them togetiier as a wh^e frame-work relating to impeachments, 
and give no prominence to the fact that any one clause stands before 
the other and should have a construction because of its relative posi- 
tion in the Constitution. 

It will be observed that at every stage of the proceedings it was in 
contemplation to invoke impeachment only for the purpose of try- 
ing national officers, and this clause relating to the President became 
separated from that relating to otiier national officers because there 
was a doubt in the minds of many in the convention whether the 
President should be impeached at all, and up to the time of the ap- 
pointment of the committee of detail, on the oth of Au^:ust, the tenure 
of the presidenUal office had not been fixed, and this committee of 
detail reported that he should hold his office for seven years, and that 
he shoula not be elected a second time, and this subject relating to 
the tenure of the Executive was not concluded until near the close 
of the convention. It vdll be remembered that at this stage of the 
proceedings the judgment in cases of impeachment was provided for 
py section 5, article 11, the article relating to judicial powers ; and 
there also stood at this time in article 11 the provision extending to 
the judiciary the trial of impeachments of officers of the United States, 
so that it became necessary to modify this eleventh article. Other- 
wise there would be a provision for the impeachment of the Presi- 
dent, Yice-Ihresidenty and civil officers only, and the provision still 
left in the eleventh article for the impeachment of officers of the 
United States not civil, makinff these two provisions apparently re- 
pugnant. Therefore the committee on style must have removed the 
Juc^ment clause from section 5, article 11, to section 3, article 1, the 
power of trying having been transferred from the Supreme Court to 
the Senate. 

Now, the history of this dause as to persons shows that from the 
beginning it was intended to make full provision in appropriate 
phrase for all that could be done under the proceeding of impeach- 
ment ; and so of offenses, because the same clause constituting what 
persons should be impeached contains the clause prescribing the of- 
fenses. If, as is claimed, the last clause of the second section of the 
first article had already provided a full remedy, whv were these sev- 
eral amendments proposed to the clause relating to the President, and 
why were they inserted in that connection f Surely, as to all other 
officers, the words " treason, bribery, and other high crimes and mis- 
demeanors " were already implied, as they were impeachable offenses 
in England and were wholly unnecessary here. If they were words 
of limitation and orijg^inally intended to applv to the President alone, 
then by their insertion here thev were finally so applied to all civil 
officers, because in this section the President and all civil officers are 
placed upon an equal footing. 

This summary of the various motions, amendments, shifting of 
clauses, adding of provisions, transposing of provisions, and the de- 
bates there(m shows that it was the intention of the framers of the 
Constitution to gather into this fourth section of the second article 
all of the persons liable to trial and the offenses for which impeach- 
ment could be tried. They did not alter or change the substantive 
clause relating to Judgment, except to make it clear that removal 
from office should be the least punishment, and that in the discretion 
of the Senate the further judCTient of disqualification might be in- 
flioted. From this it is clear tnat the last clause of section 2, article 
1, was only Jnriadiotional so fiu as to describe the body that should 
hAve the sole power to inaugurate proceedings, and the sixth clause 
of section 3, article 1, is only jurisdictional so far as to prescribe the 
tribunal that should try impeachments, and that the fourth section 
of article 2 was meant to be tiie jurisdictional section as to persons, 
as to offenses, as to time of judgments, and as to the minimum pun- 
ishment that oould be inflicted ; and, if removal from office must be 
a part of the Judgment, it follows that the person upon whom the 
Judgment is to operate shall be in the possession of an office at the 
time of the prooeedings are instituted, and it follows, of course^ that 
this provision relating to Judgment aids us in the interpretation of 
the term ''President, T^oe-nei^ent and all other civil officers," show- 
ing that they meant the jurisdiction to be confined to such officers, 
f^ not to extend to persons out of office, who may at some time in 
their lives have held civil oBkce, because under the construction sought 
to be ffiven to the words ''civil officers" it matters not whether a 
perbon liable to impeachment has vacated his office a day before im- 
peachment or forty years before, if he still be living. 

The whole tenor of the debate upon all these provisions confirms 
the view I mainfj^in ; and there seems to have been cood reason for 
this limitation. They^ had invoked this jurisdiction tor the safety of 
the state, and not to inflict a punishment. They only intended it for 
great eriminatei who should commit specified crimes, and persist in 



holding office notwithstanding their offenses. Therefore theypro- 
vided mat removal must follow for the protection of the state. Tney 
had aereed at an early day in their deliberations that such offenders 
should be turned over to the courts for punishment, and provided that 
persons impeached should nevertheless be liable and subject to in- 
dictment, trial, judgment, and punishment according to law. This 
careful provision shows that they had full faith and confidence in the 
Federal courts to be thereafter created, and the people from the body 
of whom juries were to be made up. It will not do to say that ii 
Belknap is guilty as charged, he will escape punishment if we do not 
inflict upon him by our judgment the disqualification clause. Con- 
jpress has carefully provided a statute for the class of crimes which 
it is alleged Belknap has committed, and has also provided a severe 
j advent which shall be pronounced against him if he be guilty, 
which judgment must embrace the only possible judgment we can 
pronounce and much more in addition. (See sections 5500, 5501, and 
5502, Revised Statutes.) 

But it is said that according to this view he can by his resiffnation 
escape the one penalty we are authorized to impose^isqualincation. 
Not so, because the statutes above referred to compel the rendition of 
this judgment. 

But it may be said that under the statutes the President can par- 
don. Admitting this to be true, he must still be elected to office by 
the people, or be appointed by the President and confirmed by the 
Senate. It can hardly be supposed that a President and Senate would 
unite in restoring to office a man against whom such a judgment has 
been pronounced. Besides, our judgment of disqualification does not 
prevent the accused, as was shown uy the Senator from Kansas, [Mr. 
INQALU9,] from holding the most important offices of honor or trust. 
The Senator from Eaosas said truly that he could still be elected gov- 
ernor of the State of Iowa ; he could still be elected a Senator oi the 
United States and hold his office, because in the Blount case it was 
decided that a Senator is not an officer within the meaning of the 
Constitution of the United States. 

I think I have shown, from the debates in the convention, the real 
intent and purpose of the framers of our Constitution, and that that 
purpose thus fiinown is in accord with the construction I give to the 
letter of the instrument^ construing it as a whole. 

But we are not left alone to the debates in the convention at the 
tune for the true interpretation of their purpose. This purpose can 
also be gathered from the action of the various States, contempo- 
raneous with the meeting of the convention and the adoption of the 
Constitotion finally by the seversd States. 

mSTORT OF Tmi OONSTITUTIOHAL PB0VI8I0MB m TBI SBVBRAL STATIS AT TBS 
TDCB OF TUB ADOPTIOII OF TBI IBDBRAL COBBinTUTION. 

This brings us to the consideration of the several provisions relat- 
ing to impeachment in the different State constitutions at the time 
the FedenJ Constitution was under consideration by the convention 
and before its final adoption by the several States. And here it must 
be borne in mind that the Articles of Confederation contained no pro- 
vision whatever relating to impeachment, and it must also be re- 
membered that in the cusoussion that preceded the meeting of the 
convention at Philadelphia the failure to provide for impeachment 
in the Articles of Confederation did not constitute a reason for a new 
frame- work of government or for a revision of those articles. The 
chief objects sought to be secured by the convention were to provide 
more fully for the national defense and for the promotion of commerce. 

Very soon after the Declaration of Independence, in 1776, which 
was in fact a formal separation of the colonies from the mother- 
country, the several colonies, then denominated States, began the 
work of flaming for themselves constitutions or organic laws. I have 
examined with care the several provisions relating to impeachment 
as found in the constitutions of these new States, led thereto by the 
extraordinary pretense that it was the intention of our fathers to im- 
port bodily into tiie Constitution of the United States the parliament- 
ary law of impeachment, vague and indefinite as it was, to adopt 
it without limit and witJiout restraint except as to judgment. It 
would be natural to suppose that, if the States in the agg^regate had 
such purpose in view, the several States in their local constitutions, or 
at least many of them, would also have resorted to the parliamentary 
law for the remedy oi impeachment. But on examination of these 
several constitutions it will be seen that in no one of them was 
this power left vague and indefinite. On the contrary, it was specif- 
ically defined in lOl the State constitutions as to the body that could 
inaugurate the proceeding, as to the body or tribunal that could try, 
as to the persons who coma be impeached, and as to the offenses for 
which impeachment would lie. And a further examination will show 
that the namers of our Federal Constitution practically adopted the 
rraiedy of impeachment as it stood at the time in the States of New 
York, Massachusetts^ and New Hampshire. The New York provis- 
ions are as follows: 

Tb*t the power of impeaohing sU offloen of the State for mftl or eorrapt oondno* 
in their respectiye oflBoee be vested in the repreeentftttvei of the people in aaeem- 
biy, batthatitshaU always be neoeaauy that the two-third* part of Um memben 
preaent ahall oonaent to and agree in anch impeachment; * * * that a ooort 
shall be inatltated for the trial of impeachmenta and the oorreotion of errors onaer 
the regnlationa which ahall be eatabUahed by the Legialatore and to conalat of the 
preaident of the aenate for the time being, and the aenatora, ohanoellor, and Jodgea 
of the aapreme oonrt or the miAoit part of them. * * * No judgment of the 
aaid ooort ahall be valid nnleaait be aaaented to by two-thirda part of the memb^ 
then preaent; nor ahall it extend further than to removal from oflloeand diaqoaU- 
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floation to hold and ei^ov iinv place of honor, trost, or profit nnder this Steto } Vol 
the party so convicted shall be nevertheless liAble and sabject to indictment, trial, 
Judgment, and punishment, according to the laws of the land. 

This constitntioxi was adopted April 20, 1777. The constitution 
of Massachusetts, adopted March 2, 1780, provided that — 

The honse of representatives shaU be the grand inqnest of this Commonwealth, 
and all impeachments mode by them shall be neard and tried by the senate. * * * 
The senate shall be the coort with fall authority to hear and determine aU im- 
peaohnMntB made by the house of representatives against aigr ofllcer or officers of 
the Coaunonwealth for raisoonduct or maladministration in their offleea. * * * 
Their iudgment, however, shall not extend further than to removxd from office and 
dfaqnamlcation to hold or ei^joy any place of honor, trust, or profit under this Com- 
monwealth ; but the party so convicted shall be nevertheless liable to indictment, 
trial, jvdfBflnt, and punishment aeoording to the laws of the land. 

The State of New Hampshire in 1784 adopted the exact words of 
the provisions of the Massachusetts constitution. 

Pennsylvania adopted a constitution or frame of government on the 
15th of J^uly^ 1776, and provided for impeachment as follows : 

Bvery offioer of state, whether Judicial or executive, shall be liable to be im- 
peached by the G^eneral Assembly, either when in office or after his resignation or 
removal, nr maladministration. '" ' ' " " " '^ -^ ' -^ .«-_^ 



"All impeachments shall be before the president, 

^ . I council, who shall sit as Judges to hear and detmnlne en 

ImpeaehnMnts, taking, for thetr assistance and advice only, the Justices of the da- 



or pice-vreeldent and 
impeaetunent 
preme court. 

The board of censors was also authorized to impeach an^ State 
officer. Delaware adopted a constitution in 1776, with provisions re- 
lating to impeachment, as follows : 

The President, when he is out of office and within eighteen months after, and all 

jthers offiandini • • - ^ 

other means by 



others offimding acainst the State, either by maladministration, oorruut l on, or 
oUier means by whioh the safety of the Commonwealth may be endangeroo, wiuiin 
eighteen montiis after the offense committed shall be impeachable b^^tbe house of 



ably before the le^slative couneiL If found guilty, he or they shall be either 
"er disabled to hold any <^ce under the government, ot removed from office 
pro tmnportt at snl^leoted to such pains and penalties as the law shall direct. 

The State of Virffinia adppted a constitution on the 5th day of July, 
1776» and provided for impeaehment as follows : 

The covetnor when he is out of office, and others offending against the State, 
either by maladmlnlBtratkm, corraption, or other means by wmch the safsty of the 
State may be endangered, shall be impeachable bv the house of delegates in the 
ceneral court according to the laws oi the land. If found guilty he or they shall 
he either forever disabled' to hold any office under government or oe removed from 
flUflh office pro mmpor^t or sntijected to such pains or penalties as the law shall 
direct. 

The State of North Carolina adopted a constitution December 18, 
1776, and provided that— 



of supreme Jnrladiotion in thia State. 

Georgia adopted a constitution in 1777 making no provMon for 
impeacnment, but in 1789 revised her constitution md provided that — 

The house of delegates shall have the sole i>ower to impeach all persons who 
have been or may be In office, and the senate shall have the sole power to try. 

There was no limitation as to judgment. In 1796 Geor^a affain 
revised her constitution and limited the punishment, as limited in 
the coastinitions of New York imd Massachusetts, and as in the Fed- 
eral Constitution ; and then in section 8 provided that — 

All persona convicted on Impeachment are hereby released, and persons lying 
under such oonvlotlons are restored to oitiiBenship. 

I have selected from the various State constitutions these provis- 
ions, to show that although the States had generally adopted the com- 
mon law in their several courts of Judicature, in no instance did they 
rely upon parliamentary law with reference to impeachments, but 
placed in their several constitutions specific provisions relating 
thereto, the intent and purpose 6t which provisions were to limit and 
restrain the power of impeachment as practiced in Parliament with 
reference to the persons to be impeached, and the offenses impeach* 
able, and the Judgment to be inflicted. 

I also call attention to these constitutions for the purpose of show- 
ing that at the time the Federal Constitution was under considera- 
tion the constitutions of the States of New York, Massachusetts, and 
New Hampshire provided only for the impeachment of State officers, 
while the constitutions of the States of Delaware, yii|;inia, and Penn- 
sylvania provided for the impeachment of officers whether in or out 
of office, except the State of Delaware, which provided that the presi- 
dent should not be impeached in office ; and Virginia, that the gov- 
ernor should not be impeached When in office. In these latter two 
States all other officers were impeached in or out of office ; and in 
these two States also impeachments were not confined to officers, but 
extended to all persons offending against the State. 

I call attention to these provisions also to show that the impeach- 
ing power in several of the States was divided, as in Pennsylvania, it 
was given to the board of censors and the Legislative Assembly ; as 
• in North Carolina, to the General Assembly and any grand Jury of 
any court of supreme Jurisdiction. 

It will further be observed that in the different States different 
tribunals were resorted to to try impeachments, so that the framers 
of the Constitution, finding in the several States these diverse and 
conflicting provisions relating to impeachments, must have intended 
to provide clearly fbr all the various steps in the proceeding, and also 
the persons subject to this power, as also the offenses and the time 
whcA the remedy could be applied. And I think it can hardlv be 
supposed that having present before them the fact that no one of the 
States had adopted uie parliamentary law of impeachments, but that 



in all of them specific provisions were made, they would resort in the 
aggregate to Great Britain for the measure or boundary of Jurisdic- 
tion in such cases. It would be strange indeed if, in framing a con- 
stitution granting ** special and enumerated powers,^ they should re- 
sort without debate, without dissent, and without restraint for luris- 
diction to the musty records of Parliament, running over a period of 
nearly five hundred years, from the Edwardsto the GkK>rges, marking, 
as it did both the glory and shame of England. If they bad so in- 
tended, they utter^ faaled to carry out the general purpose for which 
they met at Philadelphia. 

I find, therefore, from the letter of the Constitution, from the de- 
bates in the convention^ and from the current historv of the time 
that there was no intention to resort to the common law or parlia- 
mentary law of England to ascertain the proper Jurisdiction in cases 
of impeachment. 

But passing from this review of the period contemporaneous with 
the adoption of the Constitution, let us examine briefly what has 
been said of these various clauses by the commentators and publi- 
cists who have undertaken to construe them. So far as I have been 
able to examine, the construction now placed upon the Constitution 
is entirely new with the sijiffle exception of the claim put forth by 
the managers on the part of the House, on the trial of the case of 
William Blount in 17S^, and I wish to call attention to what was then 
said by the managers. It will be remembered that William Blount, 
being a Senator mm the State of Tennessee, had during his senato- 
rial term engaged in criminal correspondence with persons in the 
interest of Great Britain, with a view to incite the Creeks and Cher- 
okees to take up arms against Spain, with whom the United States 
had a treaty of friend&ip. This correspondence was discovered 
and sent to tiie Honse of Bepresentativesby John Adams, then Pres- 
ident. Blount was also charged with an attempt to seduce a United 
States Indian interoreter from his duty and to alienate the affections 
and confidence of the Indians from the public officers residing among 
tiiem. 

On the 7th day of July, 1797, Blount was impeached at the bar of 
the Senate for high crimes and misdemeanors. On the day following 
he was expelled from the Senate, making no defense whatever against 
the charges presented, so that when he was impeached at the bar of 
the Senate he was a S^iator of the United States. Afterward he 
employed able counsel, Bfr. IngersoU and Bfr. Dallas, and the case 
came up for consideration in 1798. His counsel set up in his defense 
that a Senator was not a civil officer of the United States within the 
meaning of the fourth section of the second article, and therefore 
was not liable to impeachment. 

Mr. Bayard, who opened the case on the part of the managers, in 
answer to this endeavored to maintain that all persons without the 
supposed limitation are liable to impeachment and cMmed thitt 
none of the positive provisions of the Constitution declared in what 
cases an impeachment should be sustained or to what persons it 
should be confined, and said : 

Therefore I shaU insist that the impeachment remains as at oommon law, with 
variance only as to positive provisions in the Constitution. 

He proceeded to show that the question is. What persons, for what 
ofEiBuses, are liable to be impeached at common law? and added that 
he ''is confident that the learning and liberality of the counsel will 
save him the trouble of argument or citation of authorities to estab- 
lish the position that the question of impeachabiUW is a question of 
discretion only with the Commons and Lords, and that all the king's 
subjects are liable to be impeached by the Commons and tried by the 
Lotos ui>on charges of high crimes and misdemeanors, and that this 
jurisdiction goes to the extent of the articles exhibited against 
Blount." Although the managers argued at some length that a Sen- 
ator of the United States is a civil officer, ^et they laid chief stress 
upon the argument that the jurisdiction m cases of impeachment 
was limited only b^ the common law. and that therefore it was not 
necessary to establish that William Blount was a civil officer. 

Mr. Dallas and Mr. IngersoU, counsel for Mr. Blount, argued at 
length to establish that- 
Only civil officers of the United States are impeachable* and that oflbnses for 
which an impeachment lies must be committed in the execution of a public offloo. 

After the arguments of the managers and counsel, the following res- 
olutions were proposed: 

That William Blount was a dvil officer of the TTnited States within the meaning 
of the Constitation of the United States, and therefore liable to be impeached by 
the House of Representatives; that as the articles of impeachment charso him 
•with high crimes and misdemeanors, supposed to have been committed while he 
was Senator of the United States, his plea ought to be overruled. 

These resolutions were debated on the 7th, 8th, and 9th of January, 
1796, and on the 10th a vote was reached, and they were rejected- 
yeas 11, nays 14 ; and on the following day on motion it was deter- 
mined — 

That the court is of opinion that the matter alleged in the plea of defendant is 
sufficient in law to show that this court ought not to hold Juziadiotion of the sold 
impeachment, and the said i mpAft^hmA^ t is dismissed. 

Upon this the vote was reversed, 14 voting for this resoluti<m and 
11 voting against it. 
The ptea is as follows : 

That f roeeedinss by impeaohmeiit are provided and permitted by the Constitn- 
tionof the Unitea States <nily on ohaigeaof bribery, treason, and other hish Crimea 
and misdemeanors alleged to have hSuk oommitteu by the President^ vioe^Preii- 
dent. and other civil olficers of the United States in the execution of their offloes 
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held under the United Stateg, m appears bv the fourth section of the second ar- 
tiole and by the seyenth clanse of the thira section of the first article, and other 
articles ana claasee contained In the Constitntion of the United States. 

That. althoQch true it is that he, the said William Bloouts was a Senator of the 
United States from the State of Tennessee at the several periods in the said ar- 
ticles of impeachment referred to, yet that ho, the said William, is not now a Sen- 
ator and is not, nor was at the several periods ho as aforesaid referred to, an officer 
of the United States ; nor is he, the saiu WUIiam, in and by the said articles charged 
witii having committed any crime or misdemeanor in the exccntion of any civil 
office held under the United States or with any maloondnct in civil office, or abuse 
of any public trust in the execution thereof. 

It will thus be seen that it was maintained on the part of the coun- 
sel for Blount that it was necessary that the party impeached should 
be a civil officer of the United States under the fourth section of the 
second article, and it was maintained on the part of the managtrs 
that the jurisdiction to impeach embraced eveiy case and every per- 
son known to the parliamentary law of England. Therefore it seems 
clear to me that tne Senate decided in the Blount case that only civil 
officers could be impeached, and, so deciding, they must have held 
that the Jurisdiction of persons and offenses was described in the 
fourth section of the second article, and that impeachments were 
limited to the cases therein defined. So that, to my mind, the Blount 
case has practically settled the question in tnis case. 

Judge Story, in commenting upon what are impeachable offenses, 
says: 

It seems, then, to be the settled doctrine of the high court of impeachment that, 
though the common law cannot be the foundation of a Jurisdiction not given by the 
Con^tution or law, that Inrisdiction when given attaches and is to m exercised 
according to the rules of the common law. 

Thus showing that in his opinion the common law could not be re- 
sorted to for Jurisdiction. It is claimed by those who favor Jurisdic- 
tion in this case that the common law measures the Jurisdiction. 
Judge Story, in commenting upon the fourth section of the second 
article, i^Fter quoting the section, snys : 

From this clause it appears that the remedy by impeachment is strictlv confined 
to civil officers of the United States, including the President and Vice-President. 
In this respect it differs materially from the law and practice of Great Britain. In 
that kingdom all the kind's subjects, whether peers or commoners, are impeacha- 
ble in Parliament, though it is asserted that commoners cannot now be impeached 
for capital offienses. but for misdemeanors only. * * * There seems a peculiar 
propriety, in a republican government at least, in confining the impeachment power 
to persons holding offic**. In such government all the citizens ore equal, and ought 
to nave the same security of a trialby Jury for all crimes and offenses laid to tlieir 
chanro when not holding any official character. To subject them to impeachment 
wonla not only be extremely oppressive and expensive, but would endimgor their 
lives and liberties by exposing them against tneir willn to persecation for their 
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there, and there only, that a citizen in the sympathy and impartiality, the intelli- 
gence and incormpuble iutegrity of his fellows impaneled to try the accusation, 
may indulge a well-founded oonndenoe to sustain and cheer him. - * * Indeea 
the moment it was decided that Judgment upon impeachments should be limited to 
removal and disqualifications from office, it follows as a natural result that it ought 
not to reach any but officers of the United States. It seems to have been the oriri- 
nal object of the friends of the national Government to confine it to these limits, for 
in the original resolutions proposed to the oonventlou and in all the subsequent 
proceedings the power was expressly limited to national officers. (Story on the 
Constitution, volume 1, § 71)0.) 

This learned commentator upon the Constitution seems also to 
have considered carefully whether one out of ofiKce could be impeached 
for crimes alleged to have been committed in ofi&ce, and expresses 
his view upon tliis point as follows : 

As it is declared in one clanse of the Constitntion that Judgment in cases of im- 
peachment shall not extend further than to removal from office and a disqualifica- 
tion to hold any office of honor, trust, or profit under the United States, and in 
another clause diat tlie President, Vice-President, and all civil officers of the United 
States shall be removed from office on impeachment for, and conviction of, treason, 
bribery, or other hi^h crimes or misdemeanors, it would seem to follow that the 
Senate, on the conviction, were bound in all cases to enter a Judgment of removal 
from office, though It hiis a discretion as to infiicting the punishment of disqualifi- 
uation. If then there must bo the judgment of removal from office it would seem 
to follow that the Constitution contemplated that the party was still in office nt the 
time of impeachment If he vms not, his offense was still liable to be tried and 
punished in the ordinary tribunals of justice, and it might be fu^i^ed with some 
force that it wimld be a vain exercise of authority to try a delinquent for an im- 
peachable offense when the most important o1](ject for which the remedv was given 
was no longer necessary or attainable. And althungh a judgment of oisqualifioa- 
tion might still be pronounced, the language of the Constitntion may create some 
doubt whether it can be pronounced without being coupled with a removal from 
office. There is also much force in the remark that an impeachment is a proceed- 
ing purely of a political nature. It is not so much designed to punish the offender 
as to secure the State against gross official misdemeanors. It touches neither his 

Serson nor his proper^, but simply divests him of his political capacity. (See 
tory on the Constitntion, § 803.) 

It will thus l)e seen that Mr. Justice Story, in his exhaustive chap- 
ter on the subject of impeachment, after an examination of all the 
authorities upon the subject and axter an examination of the letter 
of the Constitution and the debates in the convention, arrives at the 
conclusion that section 4, article 2, does describe the offenses and the 
persons liable to impeachment, and that it was his opinion that the 
remedy was intended to apply only to civil officers of the United 
States ; and that, inasmuoh as Judgment of removal was necessary in 
all cases, only persons in ofi&ce could be impeached. For myself I 
prefer to rely upon this high authority rather than to give a strained 
and enlarged construction to the Constitution, especially so when I 
find that Chancellor Kent and Mr. Rawle both resort to the fourth 
section of the secend article for Jurisdiction in cases of impeachment 
as to persons and offenses. Curtis, in his History of the Constitution, 
volume 2, pages 261 and 262, in commenting upon the impeaching 
power, declares that the object of impeachment was to remove the 



President, the judges, and all other civil officers of the United States 
from office on impeachment. All these authorities seem to concur in 
the view that the object of impeachment was not to provide a pun- 
ishment, but only to secure removal from, office and protect the state 
from the machinations of great offenders who might be guilty of high 
crimes in office. 

I agree \iith my colleague [Mr. Wright] that we cannot consider 
the motives whick actuated the accused in presenting his resignation. 
I further agree with him that the time of the resignation is not ma- 
terial, provided that it was made before the impeachment proceedings 
began. 

Should Jurisdiction be taken in this case, the principle established 
subjects to the impeaching power all persons who are now living who 
may at any time neretofore ha'^e held civil office or place of public 
trust under the United States : and, under the ar^ments of those 
who claim Jurisdiction, it will also subject to the impeaching pcrwer 
all the military and national officers of the United States now living 
or who may come hereafter. It does not setem to me that it could 
have been the intention of the framers of the Constitution to thus 
enlarge the power. 

It has been said that limiting the impeaching power to the remoyal 
of dangerous persons from office is to practically destroy the remedy, 
as all of those who ought to be impeached will resign and escape im- 
peachment, while only those who in the end will perhaps not be con- 
victed will continue in office so as to place them within the power of 
the House and Senate. This does not follow, because if it be true 
that the object of impeachment, or its principal object, was removal 
from office, then by resignation or expiration of the term of service 
the remedy intended is reached. At best, impeachment is a cumbrous 
remedy. In the case at bar we have exhausted three months of the 
most valuable time of Congress on preliminary questions. The trial 
of Hastings lasted ten years in Great BritaiUy and they have had but 
one case of impeachment since and no case within seventy years. 
Since the formation of our Covemment we have had but six cases in 
all and only two convictions. In my own State, Iowa, our constitu- 
tion has provided for impeachment for thirty years, and not a single 
case has occurred, and we all know how difficult it is to find prece- 
dents in the various States with reference to this remedy^ showing 
that in the States and under the Federal Government offenses are 
punished under the regular and certain processes of the law in the 
Federal and State courts, and that the trial of causes by a political 
body is not a favorite method of punishing offenders in this country. 

Therefore I conclude that it is unnecessary, for the purpose of con- 
serving the public interests, to ^ve a strained construction to the 
Constitution for the purpose of invoking this power when all sub- 
stantial remedies are reached by givine it the limited construction 
originally intended by those who muned it. 

I have attempted to ^ve a reasonable construction to the letter of 
the Constitution as derived from the words used in the instrument, 
construing the several provisions together. I have examined in de- 
tail the progress of the several provisions through the convention, 
and the debates thereon. I have shown from the contemporaneous 
history of the several States that specific provisions for impeachment 
were made in all of them, and that in none of them did the common 
or parliamentary law prevail as to jurisdiction of persons or offenses. 
I have endeavored to show that the construction I give to the Con- 
stitution has been uniformly acquiesced in for nearly a hundred years 
without being in any way challenged except in the single case of the 
argument of the managers in the prosecution of Blount. I have also 
endeavored to show that the construction I give to the Constitution 
provides the substantial remedy originally intended, and I therefore 
conclude that upon principle, upon the letter of the instrument, and 
from all the precedents cited, the Senate has not Jurisdiction to try 
the case now at bar, and that the proceedings should be dismissed. 
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Ddivered May 25, 1876. 

Mr. McMillan, it is quite maniftot from various provisions of 
the Constitntion that it was the intention of the framers of that in- 
strument to vest in the General Gk)yemment a power of impeachment. 

It is claimed in the case at bar that the fifth paragraph of section 
2, article 1, of the Constitution is the only provision thereof which 
affects the Jurisdiction of the persons impeachable and the subject- 
matter of impeachment, aud that it vests in the House of Representa- 
tives all the power of impeachment at common law, and that we are 
to refer to the common law to ascertain the nature and extent of that 
Jurisdiction. It is further claimed by the Senator from Vermont [Mr. 
Edmunds] aud the Senator from Ohio [Mr. Sherman] that, conceding 
jurisdiction to be conferred only by the fourth section of article 2, per- 
sons once officers are impeachable after they are out of office for 
offenses embraced in this section committed while in office. 

The fifth paragraph of section 2 of article 1 of the Constitution is 
as follows : 

The Hoose of Bepreeentadvet * * * shall have the sole poirer of impeaoh- 
ment. 

Does this vest in the Hoose of Bepiesentatives all the power of 
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impeachment at common law f If so^ it mast be becaofie the opera- 
tive word '* impeachment/' ex vi termini^ imports the JariBdiotion of 
the persons impeachable and the snbject-matter of impeachment. 
The word impeachment is nsed in the fourth section of article 2 of 
the same instrument, and as there used cannot embrace the jurisdic- 
tion of the persons, tor the persons subject to the jurisdiction are ex- 
pressly designated. It cannot embrace the subject-matter of impeach- 
ment, for the offenses are therein enumerated. It clearly, in that 
connection, refers to the remedy and embraces only the accusation 
and prosecution in the proceeding. The same meaning ma^ be given 
to the word as used in the fifth para^aph of section 2, article 1, and 
still leave that provision fully operative. The word does not, there- 
fore, per Be, import jurisdiction of the persons impeached or the sub- 
ject-matter of impeachment. The meaning of the clause is, there- 
fore, <^en to construction. 

Mifty it reasonably be limited to embrace only the accusation and 
prosecution of the remedy f 

The framers of the Constitution were familiar with the fact that 
in Great Britain the power of impeachment was not confined to the 
House of Commons, but extended alike to the king and the citizen. 
They knew also that, in some of the constitutions of the States about 
to be formed into a Federal Government under the Constitution they 
were framing, both houses of the Legislature ioined in the accusa- 
tion and the trial in cases of impeaclunent. Thev were about to in- 
stitute an extraordinary remedy, the object of which was to protect 
the Government against corrupt officers who might be called to ad- 
minister its affairs, which would involve the most sacred rights they 
were about to secure to the citizens of the Republic. The House of 
Bepreeentatives, for the organization of which they were to provide, 
were to be the immediate representatives of the people. It was 
therefore fit that with that body, and it alone, should be deposited 
80 grave a power. Jealous of the rights of the citizen, that justice 
might not be violated by the accuser becoming the judge, it was the 
great wisdom of our fathers which limited the power of the House 
of Representatives to that of accusation. (Story on the Constitu- 
tion, n 686-687, 741.) 

But although the clause under consideration does not necessarily 
import jurisdiction of the persons impeachable or the subject-matter 
of impeachment, but only the power of accusation and prosecution, 
was it the intent of the finuuers of the Constitution by this language 
to confer u^n the House of Representatives all the power of im- 
peachment at common law possessed by the House of Commons of 
Great Britain at the adoption of the Constitution T 

It is laid down by English commentators, and the doctrine is recog- 
nized by Judge Story in his Commentaries on the Constitution, that 
by the common law the power of the. House of Commons to impeach 
embraced private individuals, and it is not disputed that the punish- 
ment upon impeachment and conviction was at the discretion of the 
lordflL extending to property, person, and life. If the exercise of this 
jurisdiction upon individuals was so shocking to the public sense as 
to prevent its exercise in more modem times, the omission to use it 
did not divest the power. The comparativeljr recent case in the En- 
glish courts in which a party demanded his riffht of trial by battle, 
which, although so long disused that it was known only in the his- 
tory of the law, was found to be a le^al right, is familiar, at least to 
the profession. The wm user of a right does not abrogate the Taw. 
If, therefore, this jurisdiction to impeach the individual existed at 
common law, the express grant of the common-law power claimed to 
exist in the Constitution preserves it here in all its vigor. It must 
at least be said that, if the constructiou claimed for this paragraph 
of the Constitution is correct, the exercise of a power the most dan- 
gerous and odious which could be invoked by tne National Govern- 
ment is left to doubtful construction. 

But, however this may be, the power of impeachment at common 
law indisputably excluded the king and embraced all officers of every 
character and grade in the realm, and all persons holding or exercis- 
ing a franchise of the Crown, and extended to all crimes and abuses 
of the vested franchises affecting the public interests. If this be the jur- 
isdiction conferred by our Constitution, the power to impeach extends 
to all civlL military, and naval officers, and to all persons holding any 
franchise m>m the General Government. Embraced within the lat- 
ter class are all bank officials of national banks, all railroad officials 
of railroads under the laws of the United States, and officials of any 
corporation which may be organized under the laws of the United 
States. 

On the other hand, resting the jurisdiction solely upon this clause 
and referring to the common law to ascertain its extent, the Presi- 
dent of the United States could not be impeached, for he derives 
or may derive his office from a source paramount to the National 
Government. (Story on the Constitution, $ 791.) If such power and 
such want of power be now found to exist in the Constitution, the 
people of the country wil suddenly awake from the dream of secu- 
rity of almost a century's duration, in the midst of darkness, filled with 
terror and fearful forebodings. 

Therefore, considering the circumstances under which the Consti- 
tution was framed, the character of its officers, the purposes they 
desired to accomplish by their work, and referring to the nature and 
extent of the common-law jurisdiction in impeachment, it would 
seem to be unreasonable that our fathers wbuld embody in the funda- 
luental law of the nation a power and jurisdiction so unlimited, so 



liable to abuse, and so obnoxious to a liberty-loving people as the 
common-law jurisdiction of Impeachment. 

But jt is a famUiar rule of construction that in arriving at the 
meaning of a written instrument all its provisions must be construed 
together and in the light of each other. Section 4 of article 2 of the 
Constitution is as follows : 

The PreaideDt. Vioe-Pr«8ident and aU oiyil offioen of the United States, shall be 
remoTed from office on impeachment for, and conviotionof, treason, bribery, or other 
high crimes and misdemeanors. 

This, it is claimed, is not a grant of jurisdictional power. 

The President, under the coiumon-law power of impeachment, would 
not be impeachable ; therefore he is not impeachable at all unless this 
section makes him so. This language, '' The President • « • shall 
be removed from office on impeachment for, and conviction of, trea- 
son,'' dec, necessarily implies that he may be impeached for and 
convicted of the offenses aesignated. (Story on the Constitution, $ 
791.) It is, then, a jurisdictional section so far as he is concerned. 
As the same words apply to the * 'Vice-President and all civil officers 
of the United States,'' it must have the same effect as to them. The 
section is, therefore, a jurisdictional one, ))oth as to the persons and 
the subject-matter of impeachment. 

In considering the fiftn paragraph of section 2, article 1, we have 
already seen that full effect may be given to it by construing it to be 
a grant of power to accuse and prosecute only, and that such con- 
struction is reasonable. If it had been the intention of the framers 
of the Constitution in that paragraph to embrace the jurisdiction of 
the persons impeachable and the subject-matter of impeachment, 
they would certainly have disposed of the whole subject and em- 
braced the President and Vice-President. The reasonable conclusion, 
therefore, is that the fourth section of article 2 is the only section 
which confers jurisdiction of the persons impeachable and the offenses 
for which impeachment will lie. 

Again, conceding for this point that some difference of opinion may 
have existed heretofore as to whether under this section a person 
could be impeached after he left office for offenses committed while 
in office, yet I have been unable to learn from my own investigation 
or from the investigation of other Senators upon this trial— and the 
latter seems to have been exhaustive— that it was ever claimed, ex- 
cept by the managers in the Blount case, that the fifth paragraph of 
section 2, article 1, conferred on the House of Representatives all the 
common-law power of impeachment ; on the otner hand, whatever 
construction as to the extent of the jurisdiction conferred may be 
given to section 4 of article 2, Kent, Rawle, Story, Bouvier, and all 
the public men of the country refer the jurisdiction to that section, 
and the decision in the Blount case clearly, to my mind, settles the 
question that it is the source of jurisdiction in impeachment. 

This brings me to consider whether under this section a person who 
is out of office may be impeached for crimes committed while in 
office. 

If this section, as I believe and have endeavored to show, is the 
only source of jurisdiction, it is exclusive, and those only are subject 
to impeachment who are embraced within it ; that is, the President, 
Vice-President, and all civil officers of the United States. This enu- 
meration of these persons excludes all others. 

Paragraph 7 of section 3, article 1, provides that— 

Judgment in cases of impeachment shall not extend farther than to removal from 
office, and disqoaliflcation to hold and ei\ioy any office of honor, trusty or profit on- 
der the United States : bai the part^ convicted shall nevertheless be li*ble and sub- 
ject to indictment, trial, Judgment and punishment, according to law. 

The impeachment and conviction are for crimes, but the proceed- 
ing is not for the punishment of the offense nor the offender, for that 
is expressly left to the criminal proceeding by indictment, and if 
any element of punishment as such entered into the impeachment, it 
would plainly subject the citizen to a double punishment for the same 
offense. 

The onlv purpose of the proceeding by impeachment, therefore, 
must be the preservation of the punty and the protection of the 
Government. Official station, in the contemplation of the Constitu- 
tion, is the only thing which affords the opportunity of effecting the 
injury to the Gfovemment against which it was intended by this pro- 
ceeding to protect. Therefore the j udgment in cases of impeachment 
relates only to the incumbency of official position by the accused. 

Paragraph 7 of section 3, article 1, above quoted, provides that— 

Judgment in cases of impeachment shall not extend further than to removal 
from office, and disqualiflcation to hold and ei^joy any office of honor, trust, or profit 
under the United States. 

The judgment must be based upon the conviction of a person im- 
peachable of an impeachable offense. What might be the construc- 
tion of this provision if it stood alone, it is not necessa^ now to 
determine. If I am right in the view I nave taken of the Constitu- 
tion, section 4 of article 2 prescribes the only persons and offenses 
which are impeachable, and that section provides that all of the 
officers therein desi^ated shall be removed from office on impeach- 
ment for and conviction of any of the offenses therein mentioned. 
The removal from office is based upon the conviction. It must there- 
fore be by the j udgment u pon the conviction. The language of section 
4 is unambiguous and mandatory — " shall be removed from office." 

Paragraph 7 of section 3, article 1, must be construed in connection 
with section 4 of article 2, and thus construed the judgment must, in all 
oases, be removal from office, and must not in any case extend further 
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than ^lemoYftl from ofBoe anddiBoiialification to hold and enjoy any 
office • • • nnder the United States/' The power to diaquality 
.cannot be exercised except in connection with removal from office ; 
bat it need not be exercised in all cases of removal. 

Bemovid from office, then, most be the Judgment in all cases of im- 
peachment : but removal from office cannot take place where the per- 
son impeached and convicted is not in office ; therefore a person not 
in office cannot be impeached. 

The terms used in section 4 of article 2 to designate who are im- 
peachable likewise imply persons in office. 

Whether after jurisdiction in impeachment is taken a resignation 
can be effectual to oust the jurisdiction, and whether an officer can 
be impeached for offenses committed prior to his entrance into office, 
are questions not neceswy to be determined in this case, and upon 
which I express no opinion. 

For the reasons given, I am of opinion : 

1. That paragraph 5 of section 2, article 1 of the Constitution con- 
fers upon the Hoose of Representatives the exclusive power to accuse 
and prosecute in cases of impeachment, nothing more. 

2. That section 4, article 2, prescribes the officers impeachable and 
the offenses for which they may be impeached, and that power ex- 
tends only to the President, Vice-President, and other civil officers of 
the United States while in office. 

3. That the defendant, William W. Belknap, being out of office 
and a private citizen at the time and before the proceeding for his 
impeachment took place, the House of Representatives had no author- 
ity to impeach him and the Senate has no jurisdiction to try the im- 
peachment. 
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JkUvered May 25, 1876. 

Mr. INGALLS. Bfr. President, the American people have exhib- 
ited so many convincing proofs of their capacity for self-government, 
and have falsified so many prophecies of disaster, that 1 hesitate to 
agree with those who affirm that either decision of the question now 
before the Senate is fraught in the alternative with fatal consequences 
to the Constitution of our countrv or to the liberties of its citizens. 

Should it be determined that the respondent, having resigned, con- 
tinues liable to impeachment for misconduct while in office, it would 
hardly be con^dei«d a usurpation of general criminal jurisdiction or 
a return to the judicial atrocities of the most hateful epoch of En- 
glish history, and presenting thus a novel menace to the guarantees 
of citizenship. 

Should it be decided on the other hand that liability to impeach- 
ment terminates when the accused ceases to be a civil officer, the great 
safeguards of the Constitution would still remain. When the Con- 
stitution ceases to express the convictions, the purposes, the con- 
science of the people, it will cease to be operative. They will either 
amend it or they will abrogate it, or they will evx)ke from its recesses 
some latent energy to become the potent minister of their will. 

Nor do the securities and covenants of liberty and citizenship rest 
upon any such brittle and shifting foundation as the decisions of 
courts or senates on the construction of words^ and clauses, and sen- 
tences of the Constitution. When the conclusions of these tribunals 
fail to register the decrees or to reach the full measure of the intel- 
ligence of the people, they will be reversedby a judgment in that as- 
size from which there is no appeaL 

I therefore approach the subject relieved of all apprehensions of 
practical dancers, whether the determination mB,j be upon tbo one 
side or upon the other. Our political history for nmety years refutes 
the idea that the subject is of very gra\re or paramount importance. 
Impeachment, even in cases where the power was undoubted, has 
been resorted to infrequently. States have been saved without it. 
Official delinquency has not been uncommon, but impeachments have 
been rare. The process is dilatory, unwieldy, and expensive. The 
machinery is complicated. The possibilities of partisan unfairness 
and malignity are too great. The disproportion of resources between 
the prosecutor and the offender are so marked as to shock the love of 
equity and justice which characterizes the Anglo-Saxon. The idea 
upon which it is founded is repusnant to the principles of popular 
government and to the temper ana instincts of a free people. 

The application of the doctrine now sought, whether it be regarded 
as a limitation or an expansion of the power of impeachment, is novel, 
but its assertion is not. The question whether the liability to impeach- 
ment terminated with official existence has often been mooted, but 
it now for the first time arises for practical determination. I do not 
think it will ever rise again. If the jurisdiction is denied, it is not 
likely that it will be re-asserted. If the late Secretary of War is 
tried, the spectacle will be such as to prevent the case from being 
cited as a precedent. 

Fortunately the discussion is not political, and this source of our 
congratulation is increased by the reflection that the question is di- 
vested of a partisan aspect by the di^unction of one party only. One 
great political division of the Senate is practically unanimous upon a 
doubtful question of constitutional law, and is re-enforced by allies 
from that party with which the respondent has heretofore been asso- 
ciated. Political oiganizations founded upon ideas rather than upon 



policies are tolerant of differences of opinion and concede the right of 
individual judgment ; but they always embrace among their adher- 
ents large numbers of that invaluable class of supporters who inva- 
riably study how they can differ with their associates, and never be- 
lieve they are truly independent unless they act with their adversa- 
ries. 

That this jurisdictional question in a practical sense now for the 
first time anses is evidence that it is not an integral part of the Con- 
stitution nor essential to national safety. That when it is thus for 
the first time presented it appears in such dubious and uncertain guise 
that the most eminent jurists of one political faith are spontaneously 
agreed, while those of the other differ toio ocdlo in their interpretation 
of six simple sentences in the Constitution, is further evidence that 
the framers of that instrument either considered it a matter of small 
moment or were unfortunately negligent in the expression of their 
designs. 

For it must be observed that the grant of power is explicit, and 
cannot be classed among those latent, obscure, and ambiguous pow- 
ers, the result of compromise, and the fatal cause of party dissension 
and national periL 

The constitutional provisions concerning impeachment have been 
so often stated that reiteration seems superfluous ; but they must be 
repeated here. They are as follows : 

The President, Vioe-Preaideiit and aU civfl officers of the United States, shall be 
removed from office on impeachment for, and conylotion of, treason, bribery, or 
other high crimes and misdemeanors. (Article S, section 4.) 

The ^ose of Bepresentatives * * * shall have the sole power of in^eaoh- 
ment (Article 1. section 2, claose 5.) 

T he Senate shall have the sole power to try all impeachments. When sittinK for 
that purpose, they shall be on oath or affinnation. When the President of the 
United States is tried, the Chief Jostioe shall preside: and no person shall be eon- 
vioted without the oonoorrenoe of two-thirds of the members prssent. (Art&ole 1, 
section 3, danse 6.) 

Jadgment in cases of impeachment shall not extend farther than to removal from 



office, and disqnaliflcation to hold and ei^oy any office of honor, trost, or profit nn- 
der the United States: but the party oonvioted shall nevertheless be liable and 
snlject to indictment, trial, jadgment and punishment, aooording to law. (Article 



1, section 3, dause 7.) 

Stated in their natural order, and assembled in theirpropersequence, 
they would read thus : 

The President, Vice-President, and all civil cheers of the United States shall be 
subject to impeachment for treason, bribery, or other high crimes and misdemean- 
ors ; and on conviction shall be removed rrom office. The House of Bepresenta- 
tives shall have the sole power of impeachments, and the Senate Aall nave the 
s<de power to try all impeachments. Jadgment in cases of impeachment shall not 
extend farther tnan to removal from office and disqaaliflcat&on to hold and e^joy 
any office of honor, trost, or profit under the United States ; bat the party con- 
victed shall, nevertheless, be liable to indictment, trial, Judgment, and panlshment 
according to law. 

Leaving particulars and descending to mere description, they desig- 
nate- 
First. The persons who may be impeached. 

Second. The offenses for which impeachment will lie. 

Third. The penalty on conviction. 

Fourth. The method of procedure. 

Fifth. The limitation of the Judgment. 

The student of English history will not fail to note that each of 
these particulars, with the possible exception of the fourth, is a direct 
departure from the law of Parliament upon impeachment. Under 
that all the king's subjects could be impeached, but the king could 
not. They could be impeached for any offdnse. Any punishment 
could be inflicted, and the power of judgment was absolute. 

I am compelled, therefore, to dissent from the doctrine that the 
clauses giving the House the power of impeachment and the Senate 
the power of trial are in anj sense jurisdictional, but must regard 
them as functional merely ; directory of the methods of practice and 
procedure under the Constitution, and not as a grafting upon our 
system of the process of impeachment as recognized by the parlia- 
mentary law of England. For it must be remembered that in a free 
popular government like that which our fathers instituted impeach- 
ment as Known and practiced in Great Britain would be illogical, 
anomalous, and unnecessary. 

Where monarchs were absolute and the right to rule descended 
through successive generations of avaricious and sensual tyrants ; 
where corrupt favorites administered the offices and plundered the 
revenues of the kingdom at the pleasure of the king ; where the 
property of the realm accumulated in families, and all the preroga- 
tives of wealth and power were hereditary, there was no relief from 
oppression but by extraordinary methods — the dagger, revolution, 
and the scaffold. 

Hence in the great struggle between kings and subjects, when law 
at last succeeded force, the right to impeach corrupt ana incompe- 
tent rulers was asserted in Germany and transferred to England as 
early as the fourteenth century. Though it was an advance upon the 
redress of force, yet its methods were violent and its penalties cruel, 
inhuman, and atrocious. Its victims were put to death, and their mu- 
tilated remains refused burial ; their blood was corrupted ; they were 
outlawed, banished, and exiled ; they were stripped of their estates 
and dignities, and pursued with dishonor be^^ondthe grave. And thus 
impeachment was associated with that omous group of remedies, 
among which were ex post faoio laws, bills of attainder, and pains 
and penalties. 

But in a countay where the people are the rulers the necessity and 
the occasion fbr impeachment are greatly diminished. Where neither 
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wealtih nor power is hereditttiyy there need be no cormption of blood ; 
cuid where the tenure of office ia brief and depends npon the will of the 
people, impeachment is gener^y oondacted at the oallot-box. 

It mnst therefore be apparent that when the founders of the Re- 
poblic conferred npon the Hoose the power of impeachment, th^ did 
not mean impeachment as understood by the laws of England. There 
wae not only no necessity for it, but the idea would be repugnant to 
their experience and without foundation in reason. 

We must then inspect the other provlBions of the Constitution to 
discern their purposes and ascertain the limitations they intended to 
preecribe. 

These relate to the subjects, the objects, and the penalties of im- 
peachment; and, when considered in connection with tne uniform prac- 
tice of Congress, seem to indicate conclusiyely that the subjects of 
impeachment are tiie President, Vice-President, and all civil officers 
of the United States, and that the sole objects of the process are to 
divest the ofiEender of certain political attributes and rnnctions, not 
for the punishment of the individual, but for the protection of the 
State. 

Articles 5 and 6 of the amendments to the Constitution are explicit, 
and by irresistible inference exclude any other conclusion. They are 
in the following language : 

ABncui V. 

No ponon shall be held to answer for aoapital, or otherwise infamous crime, xm- 
less on a presentment or indictment of a grand Jury, except In oases arising in the 
land or naval forces, or in the militia, when in actoal service in time of war or pub- 
lic danger ; nor shall any person be subject for the same offense to be twice put in 
f eopanfy of life or Umb. 

AiniCLi YL 

In aU criminal proseentions, the accused shall ei^oy the right to a speedy and 
piiblic trial, by an impartial J uiy of the State and district wherein the crime shall 
nave been committeo, which district 
law. 



; shall have been previously ascertained by 



For the sake of illustration, let us sui^pose that the late Secretary 
of War had deliberately and with mahce aforethought murdered a 
post-trader, a capital offense, the punishment for which would be 
death by han^g. This would also be an iihpeachable offense, for 
which he might be removed and disqualified ; but if such proceedings 
diould be had. would it be considered as punisliment for the crime of 
murder f Or let it be supposed that, having been tried and convicted 
for murder in the courts of the District and lyin^ in prison waitiof 
execution, he should refuse to resign and should be impeached. Would 
his removal be regarded as punishment for his offense T No one would 
seriously make such pretense. The application of the provisions of 
articles 5 and 6 is too obvious to need further comment. Impeach- 
ment cannot be a criminal prosecution. 

The determination of the scope and purpose of impeachment is ma- 
terially aided by a consideration of the nature of the penalty affixed 
to conviction. The punishment is in one sense always the measure of 
the offense. The penalty defines the grade to which the crime be- 
longs. 

Tne Judgment in impeachment is confined to the political relations 
of the ijespondent to the state. It does not. affect his citizenship. 
Tlie right to hold office, either actual or potential, is not one of the 
rights of citizenship. Like su&age, it is a privilege or franchise 
granted by society to the citizen. 

The rights of citizenship are three : the right to live, the right of 
personal security or liberty, and the right to hold property. The 
judgment upon conviction on impeachment does not affect either of 
these. In England it was otherwise. If the accused were found 
flruilty he eovM be deprived not alone of his political rights but of 
&e rights of citizenship. His life could be taken at the block, his 
liberty could be destroyed by exile or incarceration, his property 
could be appropriated by fine or sequestration. 

But under the Constitution the character of the proceeding is radi- 
cally changed. It is no longer aimed at the citizen as such. The 
nunishment for crime, which abrogates citizenship by execution, by 
imprisonment, by fine, is remitted exclusively to the courts, and im- 
peachment is restricted to the political relations of the accused, and 
these are only partially rescinded in case of guilt. He may be im- 
peached for murder, arson, robbery, or any crime whose penalty is 
defined by law, and, if convicted, he can only be removed from office 
and disquidified. 

His citizenship is unimpaired and many of his political rights re- 
main. He can still vote. He can serve in the militia and upon J nries. 
His relations to the state are changed, but he is still entitled to the 

Erotection of its laws and to the full benefit of all the guarantees and 
nmunities of the Constitution. 

This vast modification could not have been accidental. It must 
have had a purpose, and it serves still further to accentuate and em- 
phasize the position that, as the penalty is political purely, so the pro- 
ceeding was intended to be political purely^ and was devised for 
protection, and not for punishment. Unless it be so, then many in- 
ferences of the Constitution are controverted and several of its plain 
declarations are rendered ineffectual and abortive. 

While upon the subject of punishment I pause to consider an argu- 
ment which has been strenuously put forward by the managers and 
their associates in the prosecution. It is their strong fortification and 
tower of defense. After inspecting the Constitution with the tele- 
scope and the microscope ; after distilling it in the alembic of verbal 
criticism; after analyzmg it as a chemist resolves the waters of a 



I mineral spring till his agents ceaseHo testify and he reports of this 
or that constituent a trace only, the combined efforts of all these 
doctors have adduced the convincing arg^ument that unless the right 
of impeachment for official misconduct continues after official exist- 
ence has terminated the jurisdiction depends not upon the court but 
npon the criminal. It is insisted that, ii by resignation he can defeat 
the judgment of disqualification, he renders nugatory the great de- 
sign of the process, which is not only to put a man out but to keep 
him out ; that, unless he is disqualified, a perverse or corrupt Execu- 
tive can re-appoint him after his resignation and thus d^ and thwart 
and trifie with the moral sense imd will of the nation. They contend 
that he must not only be banished from the Eden of office, but that 
the angel of venffeanoe with the flaming sword of disqualification 
must be stationed at the gate to prevent his return, and that unless 
this is done the public service may be stained, corrupted, and pol- 
luted by the invasion of dissolute and unseemly reprobates who will 
thus be superior to law. The necessary corollary is that if they are 
so disqualified the narion is safe, and that they can then endanger 
the councils of the nation no more. Aside from the fact that such 
conduct would be impeachable in ths Executive and that he could 
not resign and re-appoint himself, there is the further consideration 
that the security of the people from corrupt officials lies in public 
virtue and intelligence, and not in statutory prohibitious. 

But let us for a moment examine this pretext and see how far the 
protection would extend were the sentence of disqualification in all 
cases pronounced. What additional guarantee, not based in the 
morahty of the people, would be derived from tne strictest applica- 
tion of this part of the penalty f 

Should the respondent in the case at bar be convicted and disquali- 
fied, how could the country be safe from his machinations were he an 
ambitious, intriguing schemer with a following sufficiently numer- 
ous to make his pretensions formidable f The disqualification is only 
partial. He could not be President, nor Vice-President, nor Cabinet 
minister, nor postmaster, nor an officer in the civil, military, or naval 
service of the United States ; but after going forth from this chiun- 
ber of doom with the indelible stiffma and brand npon his brow, 
should he return to Iowa, whence he came, what but the will of 
the people could prevent nim from being mayor of his adopted city 
or alderman of his native village f What but this could hinder him 
from becoming sheriff or trea^irer of his county f What but this 
could interfere with his election to the Legislature and his participa- 
tion in the enactment of laws and the election of Senators f What 
but this could stand in the path of his entry into the executive office 
as governor of the State f Should his ambition take a higher flicht 
and assume a wider range, what but tiiis could forbid his admission 
to the Chamber at the other end of the Capitol as a Representative 
in Congress, and, in a not impossible contingency, of electing a Presi- 
dent of the United States f What but this could bar his taking the 
oath as a Senator of the United States and standing as the peer of 
any who had pronounced sentence upon him, the representative in 
this body of a sovereign State in the American Union T One Senator 
at least who hears me thought the position of Senator preferable to 
that of Secretary of War. The Senate makes and unmakes civil offi- 
cers of the United States, and none of the positions I have named fall 
within the category from which your most unrelenting vengeance 
could exclude him. • • 

No, Mr. President, removal is not punishment; disqualification is 
not punishment. In the nature of things they cannot be punish- 
ment ; and the proceeding in which they are iiwidents is a political 
process designed to relieve the public service of an official delin- 
quent. 

I pass, then, to a review of section 4, article 2, and inouire if the lan> 
g^age here employed sustains the view that the proceeoing is political 
exclusively, and if the words *^ President, Vice-I^«sident, and all civil 
officers of the United States'' is designed as an affirmative designa- 
tion of the persons to whom impeaonment can* apply. The termi- 
nology of the section is peculiar. It authorizes the removal of the 
persons named upon conviction. It does not declare that no other 
officers than those named, or that those only, shall be removed. And 
yet unless the words used are held to be descriptive, then the power 
conferred in the Constitution must be regarded as to official acts and 
official persons at least, as broad and coxnprehensive as that known 
to the parliamentary law of England. There is no lanffuage which 
forbids the impeachment of the admiral who neglects the safeguard 
of the sea ; the commodore who sinks his squadit)n : the general who 
surrenders his army to an inferior foe ; the commander who corruptly 
capitulates his iH>st. And yet it is safe to say that the exercise of 
such a power by Congress has never for an instant been considered. 
The words "civil officers" have always been held to exclude naval 
and military officers, and therefore culprits in those arms of the pub- 
lic service are relegated to courts-martial and other modes of punish- 
ment. The state can be as much harmed by their delinquency ; in 
time of war perhaps to a much higher degree than by the miscon- 
duct of a civil officer, but they have never been considered subiects 
of impeachment, because the language of the fourth secti(m has been 
regarded as an exclusion, as if the word "only" had been inserted 
after the words " United States." 

Why f The occasion has not been absent in our history, but the 
reason for the abstinence is clear. It has been the application of the 
old legal maxim: EspprmHo wnku, mxUmfio aUerim. The specification 
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of particulars is the exclusion o/generals. Lord Bacon says, and his 
obwrvation is qaoted in this connection by Judge Story with approval, 
''As exception strengthens the force of a law in cases not excepted, 
so ennmei-ation weakens it in cases not enumerated." It is true that 
this rule is not absolute, and that it may be susceptible of wrong ap- 
plication ; but it is one of those maxims which are founded in reason 
and have found their way as well into the affairs of daily life as into 
the decision of judicial questions. To ascertain how far an afiirma- 
tive provision excludes others we must look to the nature of the pro- 
vision, the subject, the objects, and the scope of the instrument. 
Tliere can be no doubt that in most cases an affirmative declaration 
excludes everything or person not specified ; and the reason is obvi- 
ous. An affirmative grant or specification would be superfluous and 
absurd if general authority were intended. (See Story on the Con- 
stitution, section 448.) In the case before us if the broad, unre- 
stricted power of impeachment was conferred by article 1, section 2, 
clause 5, it would include "Uie President, Vice-President and all 
civil officers of the United States," and thus article 2, section 4, would 
be superfluous and illogical, considered either in relation to the per- 
sons, the offenses, or the penalty. The greater always includes tlie 
less^ and if the fourth article of section 1 be not a limitation, a re- 
strictive, affirmative declaration, then the words of which it is com- 
posed are ineffectual. They are as idle and empty as the wandering 
air. 

The man who resigns his office becomes at once a citizen. That he 
has held office makes him no less and no more than a citizen. When 
the President resigns he is a citizen. When the Vice-President re- 
signs he is a citizen. When all civil officers resign they are citizens. 
And if they are no longer '' civil officers" they are no more liable to 
impeachment than mifitary or naval officers. Unless this construc- 
tion is correct, then there is no limitation and the law of impeach- 
ment in America is as unrestricted as in England. 

In the case at bar, therefore, the respondent, having resigned his 
office before the proceedings were commenced, was not liable to im- 
peachment. He was a citizen. He was not a civil officer. The mo- 
tive with which he resigned is not material. It is the fact alone with 
which we are to deal. Nor do I rojg^ard the legal fiction in relation to 
fractions of a day as having any significance in the case. Were the 
hour of the resignation and of the impeachment both mcertain, and 
impossible to be ascertained, it might be just to apply such a rule as 
would sustain the jurisdiction ; but it has no appUcation here. 

Should a resignation occur after the respondent was legally before 
the Senate and on trial, I should have no doubt that the proceedings 
could continue and judgment of disqualification be properly pro- 
nounced. 

The conclusions which I have thus reached appear to me to be not 
onlv consonant with the plain intent of the framers of the Consti- 
tution, but also in accordance with the spirit ofpopular institutions 
and the temper of the age in which we live. When the offender can 
no louger endanger the state he should be consigned to the courts for 
punishment ; and in all cases of doubtful interpretation in the organic 
law of a popular government it is always safe to construe the power 
in favor of the lit^rty of the citizen, rather than in favor of the pre- 
rogatives of the State. 



Delivered May 25, 1876. 

Mr. CAMEBON, of Wisconsin. Mr. President, without entering 
upon a general discussion of the questions involved in this case, I wiU 
state the conclusions at which I have arrived, and very briefly the 
reasons which have influenced me in reaching these conclusions. 

For a number ofyears prior to March 2, 1876, William W. Belknap 
was Secretary of War of the United States. 

At the hour of ten o'clock and twenty minutes in the forenoon of 
March 2 he resigned his said office, by written resignation under his 
hand, addressed to the President of the United States, which resigna- 
tion was then and there duly accepted by the President. 

After the acceptance of Belknap^s resignation, but qn the same day, 
the House of Representatives impeachea him for high crimes and mis- 
demeanors alleged to have been committed by him prior to his resig- 
nation and while he was Secretary of War. These are the leading 
facts of the case ; and the main question raised by the pleadings and 
now submitted to the Senate' for decision is this, namely : Had the 
House of Representatives constitutional authority to impeach Belknap 
after his resignation, and, having impeached him, has the Senate jur- 
isdiction to try him upon such impeachment f 

This is a question of the highest importance ; not important on 
account of the accused, but on account of the principle involved and 
the i-esults likely to flow from its decision. 

Two theories of the Constitution in regard to impeachment are 
maintained. 

First. That the provisions which give the House of Representatives 
the sole power to mipeach and the Senate the sole power to try im- 
peachments confer a power oo-extensi ve with that possessed by the 
British Parliament. That the provision which declares that judg- 
ment in cases of impeachment shall not extend further than to re- 



moval from office and disqualification to hold and enJoy any office of 
honor, trust, or profit under the United States, &o., lis nothing more 
than a limitation upon the power to punish ; and that when seotioD 
4 of article 2 declares that " the President, Vice-President and all 
civil officers of the United States, shall be removed from office on im- 
peachment of, and con^'iction for, treason, bribery, and other higlu 
crimes and misdemeanors," it only declares what the punishment shall 
be when the person impeached happens to be the President, Vice- 
President, or a civil officer of the United States. 

Second. The other theory is that impeachment, as established and 
regulated by the Constitution, is intended solely to protect the state 

X'nst incompetent or corrupt civil officers by their removal from 
e, and to make such removal effectual, disqualification from hold- 
ing or ergoyijig any office of honor, trust, or profit under the United 
States thereafter. 

No other theory has been advanced by any one in this case, and I 
therefore assume that there is no other theory, and consequently that 
one or the other of these is the true theory and must be accepted as 
such. 

My collea^e[Mr.HowB] and the Senator from Illinois [Mr. Logan] 
each shows in his well-considered opinion that every English subject 
at the time of the adoption of our Constitution could be proceeded 
against by process of impeachinent. 

It follows, therefore, that if impeachment under our Constitution 
is as broad as impeachment under the English law, every citizen of 
the United States, whether ho be a civil officer or a private person, 
can be impeachea for any conduct which in the opinion of tne two 
Houses of Congress is a high crime and misdemeanor. 

The constitutional provisions in regard to impeachment are in sub- 
stance as follows : 

FiTBt. The Houae of RepreeentatlYes * * * shall have the eole power of im- 
peaohment (Article 1, sections.) 

Second. The Senate shall have the sole power to try all impeachments. Judg- 
ment in Buch cases shall extend no farther than to removal from office, and du- 
qofUifloation to hold office : bnt the party convicted shall nevertheless be subject to 
indictment, trial, Jadement and pnnishment, according to law. (Article 1. section 3.) 

Third. The President shall have no power to paraon a person convicted upon 
impeachment (Article S, section 8.) 

It will be seen that section 2 of article 1 declaies in simple but apt 
words — 
That the House of Bepresentatives shall have the sole power of Impeachment. 

It is claimed on the one hand that this is a grant of power and on 
the other that it is merely functional and descriptive. I incline to 
the latter opinion ; bnt if it be a grant of power, it can be exercised 
only in the manner and to the extent provided and limited by subse- 
quent provisions of the Constitution. 

The other provisions quoted regulate the trial and judgment in 
cases of impeachment, and this is all they do, all they assume to do. 
Section 4 of article 2 points out who may be impeached. This sec- 
tion reads as follows : 

The President, Vice-President and all civil officers of the United States, shall be 
removed ftom office on impeachment for, and conviction of, treason, hnbeiy, or 
other high crimes and miBdemeanors. 

I adopt the theory in regard to impeachment that in this country 
it is a proceeding establtsned and limited by the Constitution ; that 
it is not borrowed from^ the parliamentary law of England, but is a 
creation of the Constitution, and conse<}uently is stricllv confined to 
the cases expressly enumerated in section 4 of article 2 of the Con- 
stitution. The President, the Vice-President and all civil officers of 
the United States, and none other, are named as liable to impeach- 
ment. It is the officer and not the man who is impeachable. 

The term "civil officer" cannot properly be applied to any person 
except while such person is actually holding a civil office. This is 
the iK)pular, common-sense construction of the term "civil officer," 
and it has been the accepted construction in this country for more 
than three-quarters of a century. 

In the Blount case, a i>erson not a civil officer was impeached, and the 
impeachment was dismissed by the Senate expressly upon the-ground 
that he was not a " civil officer ; " he was a citizen of the Unitea States 
and a Senator in Congress. If it be true that impeachment in this 
country is as broad as impeachment in England, then the proceeding 
ought to have been sustained against Blount, because in England, as 
has been shown over and over again during the discussion, he might 
have been impeached as a subject of the king or as a peer of the 
realm. 

I am of the opinion, after carefully considering the Blount case, 
that it is an authority directly in point in tliis case, and that it is 
binding upon us so far as an ao[judged case is binding upon the same 
court in subsequent cases. 

No person not actually a "civil officer" at the time of impeach- 
ment has been impeached from the time of Blount's impeacnment 
until Belknap was impeached. 

Investigations into the conduct of judges and of other civil officers 
with a view to impeachment have frequently been commenced, but 
upon the resignation of the supposed offender idl proceedings were, 
in every case, at once dropped. 

It seems, then, that for nearly a century it has been the under- 
standing of statesmen, judges, lawyers, laymen, that no person in this 
oountry except a " civil officer," while actually in an omce, was sub- 
ject to impeachment. We cannot, I think in this case, hold other- 
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wise withoat oyerraling the Blonnt case and overrollng the almost 
uniyenal opinion held by the American people for three generations. 
I, lor one. am not prepared to do this. 

The primary purpose, if not the sole porpose, of impeachment in 
this country is to protect the Government against incompetent or cor- 
jupt civil o£Bcers by their removal from office^ and, as already re- 
marked, to make sach removal effectual, disqualification from holding 
ofiBce thereafter. 

Judge Story's Commentaries uiK>n the Constitution have frequently 
been referred to during this discussion. I think the language used 
by this learned commentator clearly shows that he was of the opinion 
that impeachment in this country is limited by the Constitution, and 
that it IS not as broad, as comprehensive, as in England. 

At section 803 he uses the following language : 

It would seem to follow that the Senate on the conviction were boond in all oases 
to enter a Judement of removal from office, tlioagh it haa a discretion as to inflict- 
ing the panishment of diaqnalifloation. If, then, there mast be a Judgment of re- 
moval from office, it wonldTseem to foUow that the Constitation contemplated that 
the portv was still in office at the time of impeachment. If be was not, nis ofiflaDse 
was still liable to be tried and pnnished in the ordinary tribnnals of Justice, and it 
might be argned with sotne force that it wonld be a vain exorcise of authority to 
trv a delinqnent for an impeachable offbnse when the most important object for 
which the remedy was given was no loneer necessary or attainable. And although 
a Jadsment of disqualificatiou might still be pronounced^ the language of the Con- 
antauon may create some doubt whether it can be pronounced without being coupled 
with a removal from office. There is also much force in the remark that an im- 
peachment is aproceediug purely of a political nature. It is not so much designed 
to punish an offender as u> secure the State a^nst gross official misdemeanors. 
It touches neither his person nor his property, but simply divests him of his polit- 
ical ciqiaci^. 

At section 790 he says: 

From this clause it appears that the remedy by impeachment is strictly conflced 
to civil offioers of the united States, including the President and Vice-Preeideut. 
In this respect it differs materiallv from the law and practice of Great Britain. In 
thai kingoom all the king's subjects, whether peers or commoners, are impeach- 
able in Parliament, though it is asserted that commoners cannot now be impeached 
for capital offenses, but ror misdemeanors only. Such kind of misdeeds, however, 
as peculiai'ly iiHure the commonwealth by the abuse of hi/^h offices of trust are the 
most proper and have been the most usual grounds for this kind of prosecution in 
Parliament There seems a peculiar propriety, in a republican government at least, 
in confining the impeaching power to persons holding office. In such a govern- 
ment all the citizens are equal and ougnt to have the same security of a trial by 
Jury for all crimes and offenses laid to their charge when not holding any official 
oharacter. 

It has been conclusively shown during this discusssion, and is not 
now denied by any one, that a civil officer has a legal rich t to resign, 
to lay down his office art any time. Belknap possessed this right and 
he exercised it at twenty minutes after ten o'clock, on tbe second day 
of March last. From that moment he ceased to be a civil officer and 
has since been a private citizen, with all the rifi^hts, privileges, and 
immunities of a private citizen. He was impeacned about five hours 
after his i^signation had been duly accepted by the President. When 
impeached he was a private citizen, and, if it be true that under our 
Constitution a private citizen is not impeachable, it follows that the 
House of Representatives had no constitutional power to impeach 
and the Senate has no authority to try BeLbnap upon such impeach- 
ment. 

But it is said that if the Senate do not take J nrisdiction of the case 
Belknap will " go unwhipt of justice." This does not by any means 
follow. If he has violated any of tbe criminal statutes of the United 
States, the courts are open for bis indictment, trial, and punishment. 
The criminal court does what impeachment cannot ao ; it inflicts pun- 
ishment by fine, imprisonment, and disqualification. 

The precedent which will be established by the decision of this case 
is of infinitely greater importance to the country than Belknap or 
his crimes. It the Senate nas lurisdiction to try one private citizen 
upon impeachment, it has a right to try any private citizen by the 
same process. 

In a case of the magnitude and importance of this, if there be a 
well-fouuded doubt of jurisdiction, then jurisdiction ought not to be 
entertained ; the doubt ought to be resolved in favor of the liberty 
of the citizen. This is the only safe course for tbe Senate to pursue. 
The country is in no danger from Belknap. He can do it no injury 
now or hereafter ; but it is in danger if the Senate assumes powers 
not srante<l to it by the Constitution. 

Belknap has been indicted by the supreme court of tbo District of 
Columbia. Let him there be tried, and, if found guilty by a jury of 
his peers, let him be punished as the statute provides by fine, im- 
prisonment, and disqualification. The ends of justice will thus be 
fully subserved without any strained, doubtful, and consequently 
dangerous construction of the Constitution. 



Delivered May 25, 1876. 

Mr. BATARD. The elaborat'C and able opinions which have been al- 
ready delivered by many Senators would make any expression on my 
part save my recorded vote seem a work of supererogation. Yet, in vi e w 
of the grave and far-reaching consequences which are embraced i n tbe 
decision which this Senate sitting as a court shall reach in the case be- 
fore us^ I feel constrained to state in as succinct a form as possible 
aomeoi the reasons which have led my mind to the conclusion that the 



The Senate shall have the sole power to trv all impeacbinttits 
that purpose, they shall be on oath ori^&rmatlon . 



Senate has jurisdiction under the Constitution to try William W. Bel- 
knap, lately the Secretary of War, for the high crimes alleged in the 
articles of impeachment to have been committed by him ^niile hold- 
ing that office, by abuse of the powers of said office, notwithstanding 
his resignation a few hours before the resolution to impeach him 
had been actually adopted by the House of Representatives. I do 
not hold it at all necossaiy to decide any other case than the one 
brought before us by the articles of impeachment and the issues of law 
raised by the pleadings on behalf of tne accused party, and therefore 
avoiding the aoma<n of speculation shall discard from consideration 
any supposititioas case, and address myself to the law as I think it 
is, and as it is applicable to the precise case disclosed by the record 
before us. 

The Constitution of the United States is the charter of powers 
which may be lawfully exercised by us in this proceeding. Its pro- 
visions are not couched in obscure language, but are expressed in 
words of ascertained meaning carefully sifted and well weighed by 
a body of men exceptionally and well qualified to state in the English 
langaage what they meant to express and exclude all else. By this 
Constitution it was provided, in section 2 of article 1 : 

The House of Bepresentatiyes * * * shall have the sole power of impeach 
moot. 

In section 3, of the same article : 

_^ When sitting for 

when the Presidcntof the United 
States is'trieil, the Chief Justice shall preside: and no person shall be convicted 
without the concurrence of two-thirds of the members present Judgment in cases 
of impeachment shall not extend further than to removal from office, and disquali- 
fication to hold and ei^oy any office of honor, tmst, or profit under the United 
States : but the partv convicted shall nevertheless be liable and subject to indict 
ment, triaj, Judgment and punishment, according to law. 

In section 2 of article 2 : 

The President * * * shall have power to grant reprieves and pardons for ofGan* 
ses against the United States, except in oases of impeachment. 

Section 2, article 3 : 

The trial of all crimes, except in cases of impeachment, shall be by Jury. 

In section 4, article 2 : 

The President. Vice-President and all civil officers of the United States, shall be 
removed from office on impeachment for, and conviction of, treason, bribery, or 
other high crimes and misdemeanors. 

These are all and singular the provisions of the Constitution which 
relate to the subject, to which may be added section 5 of article 1 : 
**£ach House may determine the rules of its proceedings.'' And 
under rules of this body made and provided for cases of impeachment 
we have thus far duly proceeded. 

The Constitution, as was said by Chief Justice Marshall, is an instru- 
ment of grants and inhibitions of power, not of definitions, of which 
last it contains but one — that of treason, in section 3 of article 4. 

It was framed by men of well matured experience acquired in ad- 
versity, learned in the science of government, especially in the usages 
and laws of Great Britain, whose subjects they had so lately been. 

The meaning and objects of impeachment as a remedy for crimes 
against the Gk>vemment were well Known and defined in the books 
of the common law, with all it-s pro|)erties and incidents. 

To the Supreme Court of the United States has frequently been re- 
ferred the duty of giving interpretation and definition to the words 
employed in the Constitution, and the language of that tribunal in the 
case of Murray's Lessee vs. The Hobokeu Land Company may serve to 
illustrate the methods of reasoning and sources of information resorted 
to by them in cases like the present, where a general grant of power 
touching any subject occurs in the Constitution. The decision related 
to the true meaning of the words ** due process of law," as used in the 
fifth article of the amendments. And I here cite it as a single, but 
sufficient illustration, to show to what fountains we should trace these 
verbal rivulets, in order properly to define and adjust the powers to 
be exercised under their authority. 

The opinion of the court was delivered by Mr. Justice Curtis, who 
says: 

The words " due process of law " were undoubtedly intended to convey the same 
meaning as the wonis " by the law of the land " in Mas^na Charta. Lord Coke, in 
his commentary on those words, (3 Institutes 50.) says they mean due process of law. 
The constitutions which had been adopted by the several States before the forma- 
tion of the Federal Constitution, following the language of the great charter more 
closely, generally contained the words " but by the Judgment of his peers or the 
law of the land. ' The ordinance of Congress of July 13. 1787, for the government 
of the territory of tlie United States northwest of tne river Ohio us^ the same 
words. 

The Constitution of the United States, as adopted, contained the provision that 
'* the trial of all crimes, except in cases of impeachment, shall be by jury." When 
the fifth article of amendment, containing the words now in question, was made, 
the trial by Jury in criminal cases had thus already been provided for. By tho 
sixth and seventh articles of amendment further special provisions were sepa- 
rately made for that mode of trial in civil and criminal cases. To have followed, 
as in the State constitutions and In the ordinance of 1787, the words of Magna 
Charta, and declared that no person shall be deprived of his Lfe, liberty, or prop- 
erty but by the Judgment of his peers or the law of the land, wonld have been in 
part superfluous and inappropriate. To have taken the danse ** law of the land," 
without its immediate context, might possibly have given rise to doubts which 

"" * .. - ^ iinmentator 

* law of the 



would be offectually dispelled by usinK those words which the great commentator 

on Magna Charta had declared to be t£e true meaning of the phrase ** I 

land" in that instrument, and which were undoubtodly then received as tiieir 



true meaning. 

That the warrant now in question is legal process fs not denied. It was issned 
in conformity with an act of Congress. But is it '* due process of law 7" The 
Constitution contains no description of those processes which It was intended t« 
allow or forbid. It does not even declare what principles ore to be applied to aaoer 
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tain whether it be dne prooeu. It is manifest that it was not left to the legislative 
power to enact any prooess which might be devised. The article is a resotdnt on 
vie legislative as well as on the executive and Judicial powers of the Government, 
and cannot be so construed as to leave Ck>ngress free to make any prooess /due 
prooess of law " by its mere wilL To what principles, then, are we to resort to 
ascertain whether 'this prooess ^lacted by Congress is due process t To this the 
answer must be twofold We must exanune the Constitution itself to see whether 
this procefui be in conflict with any of its provisions. If not found to be so, we must 
look to those settled usages and modes of proceeding existing in the common and 
statute law of England before the emigration of our ancestors, and which are shown 
not to have been nnsuited to their civil and political condition by having been acted 
on by them after the settlement of this country. 

Tested by the common and statnte law of England prior to the emigration of onr 
ancestors, and by the laws of many of the States at the time of the adoption of this 
amendment, the' proceedings authorised by the act of 1820 cannot be denied to be 
due process of law, when applied to the ascertainment Mid recovery of balances due 
to the Government from a collector of customs, unless there exists in the Constitu- 
tion some other provision Which restrains Congress from authorising such pro- 
ceedings. For, tnough ** due process of law '* generally implies and includes actor ^ 
reus, judex, regular allegations, opportunity to answer, uid a trial according to 
some settled course of judicial proceedings, (2 Institutes, 47, 50; Hoke Vi. Hender- 
son, 4 Devereux's North Carolina, 15 ; Taylor v«. Porter, 4 Hill, 146 ; Yan Zandt Vi. 
Waddell, 2 Terger, 260 ; State Bank v«. Cooi>er, ibid., 599 ; Jones's Heirs vt. Perry, 
10 ibid., 59; Greene vs. Briggs, 1 Curtis, 311,) yetthisisnot universally true. There 
may be, and wo have seen that there are, cases under the law of England after 
Magna Charta, and as it was brought to this country and acted on here, in which 
process, in its nature final, issues against the bodv, lands, and goods of certain 

Sublic debtors without any such trial ; and this brings us to the question whether 
lose provisions of the Constitution which relate to uie Judicial power are incom- 
]»atible with these proceedings. (Murray^ Lessee et dL vs, Hoboken Land and Im- 
provement Company, 18 Howard, ])age isSO.) 

Mr. Jastioe Blackstooe'B renowned CommentarieB on English law — 
and which our own sreat jurist, Chancellor Kent, has said "filled him 
with admiration and despair" — were in 1787, as now, the text-book of 
all students of hiw in England and the United States. Blackstone 
described impeachment as "a prosecution of the already known and 
establifidied law £requently put in practice." And the most prolonged 
and celebrated trial by impeachment, that of Warren Hastings, ex-gov- 
emor-general of India, in the course of which everything that the 
profound study of able and learned men could bring to enlighten th« 
subject had been collected and applied, was pendiuf^ during the time 
the subject was under discussion in the constitutional conrention 
which met at Philadelphia in May, 1787. 

The institution of impeachment, thus well known, was imported 
into the Government of the United States, and was perfectly under- 
stood in its principles, history, and methods of procedure by the Fed- 
eral convention, who adoptea it as they found it then existing in 
Great Britain, with such modifications as the republican constitution 
of government for the "more perfect union" of the States required 
" to secure the blessings of liberty " to the people of the United States 
and their posterity. 

In No. 65 of the Federalist, Hamilton — than whom no abler expos- 
itor of the instrument under consideration ever lived, and who bad 
been a leading member of the convention — said : 

A well-constituted court for the trial of impeachments is an objeot not more to 
be desired than difficult to be obtained in a government wholly elective. 

The subjects of its Jurisdiction are these offenses which proceed from the mis- 
conduct of Dublic men, or, in other words, from the abuse or violation of some pub- 
lic trust Tneysre of a nature which may with peculiar propriety be denominated 
(Page 491.) what, it maj be asked, Ib the true spirit of the institution Itself f 



political, as they relate chiefly to ii^uries done immediately to society itself. 

Is it not designed as a method of national inquest into Uie conduct of nubile men T 

The model from which the idea of this institution has been borrowed pointed out 



that course to the convention. In Great Britain it is the province of the House of 
Commons to prefer the impeachment, and of the House of Lords to decide upon it. 
Several of the State constitutions have followed the example. As well the latter 
as the former seem to have regarded the practice of imi>eaoliments as a bridle in 
the hands of the le^slative body upon the executive servants of the government. 
Is not this the true ught in wliich it ought to be regarded? 

And in No. 66, the same great authority, treating of the same sub- 
ject, says : 

An absolute or qnalifled ne^tive in the Executive upon the acts of the legisla- 
tive body is admitted by the ablest adepts in political sdenoe to be an indispensa- 
ble barrier against the encroachments of the latter upon the former. And it may, 
perhaps, with not less reason, be contended that the powers relating to impeacn- 
ments ai-e, as before intimated, an essential check in the hands of that body upon 
the encroachments of the Executive. 

Mr. Jefferson, although not a member of the constitutional con- 
vention, was a contemporaneous expositor of the Constitution, and 
his Manual of Parliamentary Practice, which to-day is one of our 
leading authorities, in its title '' Impeachment/^ contains abundant 
evidence in its citations that he accepted the English precedents as 
authority on this subject. ( Vide section 53. jpoMtm.) 

These references to contemporaneous autnoritvwill, I think, be ac- 
cepted as proof, if proof were necessarv, to show how fully acquainted 
with the subject, were the framers of the Federal Constitution. It 
would be an idle parade to repeat the history of precedents and prac- 
tice in impNsachments in England up to the time of the importation 
of this institution into the Government of the United States. 

Said Chief Justice Marshall, in United States v$, Wilson, 7 Peters, 
South Carolina : 

The language used n oub lanouagb, and of a natkm to whose Judicial institu- 
tions ours DOtts so close a resemblanoe. 

The grants of this power to each House of Congress respectively, 
are general grants, as explicit, clear, and emphatic as words can create : 
"sole power'' to the House to accuse; "sole power" in the Senate 
to try " all impeachments." For the sake of justice the accusers and 
the judges are never the same persons, and the concurrence required 



of two-thirds of the judges gives additional security to innocence. It 
is a great check upon misconduct in the executive branch, and there- 
fore the power of impeachment and conviction is placed as far as pos- 
sible beyond the influence of or interference by the executive branch 
or any member thereof. The presidential power of veto, therefore, 
does not extend over the resolution of the House to impeach or the 
judgment or resolution of the Senate to convict or acquit. 

Tne trial shall not be by jury, so that none of the official ma- 
chinery — for the prosecution of crime in the courts— controlled by the 
executive, can be called into operation ; and finally, the power to grant 
reprieves and pardons for offenses against the United States, expressly 
excepts cases of impeachment. Any construction of the constitutional 
provisions relating to the subject which would have the result of 
bringing any impeachable offense under the control of the Executive 
Department of the Government, would violate the very evident ob- 
ject for which this great and "essential check" was confided to the 
two Houses c<Hnposin^ the legislative branch, and imperil if not destroy 
its efficiency. Thus, if the President can by removal of an official de- 

Srive the House of Bepresentatives of its power to impeach and the 
enate of its power " to try all impeachments," he may not only shel- 
ter a danpnerous enemy and treacherous public servant from the pen- 
alty of disqualification ever to hold office, but, having control over 
the officials whose duty it is to prosecute onenders before the judicial 
branch, he can practically prevent the trial of the criminal in the 
courts or, if in ma discretion he permits the prosecution to proceed, 
he can by a pardon totally relieve the criminal from all legal punish- 
ment for his guilt. 

It is therefore essential, in order to maintain that independence 
which by the Constitution it was designed should be secur^ to the 
two Houses of the Congress in their exercise of this great and " sole" 
power of impeachment, that under no construction ^ould their juris- 
diction or method of proceeding be subjected, directly or indirectly, 
in any degree to the action or influence of the executive branch. 

It is the national self -protection against executive encroachments or 
malfeasance, and in its initiation and enforcement must carefully be 
kept out of the domain of executive power or control, for the correction 
of whose wrong it was especially designed. If then the power of the two 
Houses of the Congress is to be maintained without interference or in- 
fluence on the part of any officer of the executive branch, what shall 
be said of that construction of the Constitution which nves to the 
guilty official himself the power at will to keep himself within or 
place himself without the jurisdiction of the two Houses of Congress, 
and submit to be impeached only with his own consent f 

It is difficult with a grave face to state the proposition that a culprit 
shall not only raise the question as to the juriscuction of the tribunal 
assuming to try him, but decide the question himself at his own will 
and pleasure, carrying his discharge in his own pocket, to be produced 
at will, as in the present case was sought to be done by a resigna- 
tion, on the very stroke of the hour when the resolution to impeach 
him was about to be adopted by the House of Representatives ; in 
other words, that a plea to the jurisdiction of a court is to be set- 
tled, not by the law and facts as they existed at the time of the 
commission of the offense, but is to be decided by the accused party, 
and not by the court — ^is to be always subject to the willingness of the 
accused to be tried at all. 

To admit such a proposition in a case like the present would lead 
to this result : that any guiltv official being, as almost invariably is 
the case, the sole custodian of the proofe of his own misconduct, and 
having by virtue of the powers of the office he was betraying the very 
means and the only means of concealment, should keep concealed not 
only his guilt but all means of its detection, until the expiration of his 
term or his resignation at any time convenient to hims^, and should 
then leave the office vacant and for the first time open to inspection ; 
that he should in violation of every principle of law and justice be 
suffered to take advantage of his own deliberate wrong; be enabled 
to change an unpardonable offense to one within the power to pardon 
given to the President. 

The high crime and misdemeanor of which W. W. Belknap has been 
impeach^ is an offense against the whole people of the United States ; 
it IS a " public offense " in the strongest, mllest sense of the word. 

It is not doubted that the crimes sQlegedin the articles of impeach- 
ment are "high crimes" and impeachable under the Constitution — 
it is admitted under the pleadings as they now stand, and for the 
purpose of deciding the question before us. that Belknap, while Secre- 
tary of War, and by the corrupt use oi his power as Secretary of 
War, did commit high crimes— the offense being nothing less than 
the sale for money, of post-traderships, crimin^y disregarding his 
duty as Secretary of War, and basely prostituting his h^h office to 
his lust for private gain, to the great damage and ii^ury of the offi- 
cers and solmers of tne Army of the United States as well as of emi- 
grants, freighters, and other citizens of the United States, against 
public policy, and to the great disgrace and detriment of tne publio 
service. 

But it is argued in his defense that, having removed himself from 
the office by his own act of resignation, which act, although promptly 
assented to by the President of the United States, is not thereby 
enforced or weakened in its legal results iw to Aim, (Belknap,) he ia 
ipao fado beyond the jurisdiction of the Senate, and that the judg- 
ment expressly authorized by the Constitution of "removal and du- 
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qoalificatioD from holding any office of honor, tmst, or profit " under 
the United States cannot oe entered and enforced asainst him. 

Can it be that a person charged with crime can tnns at will place 
himself within or withoat the range of jadicial authority? 

The jndKment of disqualification to hold and enjoy any office under 
the United States would seem to contain in itself the removal of an 
incumbent, because it forbids the party convicted to hold or enjoy 
tmif office, therefore, in presenH as well as infulwro. The final consum- 
mation ox long-contemplated crime could be postponed until the last 
hour of his official term, until just enough of official power remained 
to make guilt successful, yet not enou^ to compel it to respond to 
the demands of 1 astioe. 

The train could be laid and the slow-match lighted with close cal- 
culation, and the incendiai^ retire to the place of safety outside the 
Jurisdiction charged with his punishment. 

"Bemoval" from the particular office then held, on the contrary, 
does not include disqualification thereafter to hold some other office 
or offices, or the same office for another term. If, as has been argued, 
removal was the sole object of impeachment, then, that once accom- 
plished, the more serious and enduring ps^ of the Judgment author- 
ized by the Constitution could never m executed, because no officer, 
i. e. person holding office, existed upon whom this portion of the sen- 
tence could operate. 

As reasonably could it be said, that because in the verbal arrange- 
ment of the Constitution the word '^ removal ''precedes *' disqualifica- 
tion.'' the rendition of removal, being the first port of the judgment, 
would make it impossible to proceed any further. 

But the Constitution in the clauses conferring jurisdiction in cases 
of impeachment (article 1) does not require *^ an officer" or person in 
office to be the subject of the judgment of the Senate. The individ- 
ual under impeachment is termed in one clause '* a person," in another 
** a party," and in the enumeration of the classes whose removal from 
offices upon conviction for certain offenses is made imperative we find 
'' the President of the United States, the Vice-President, and all civil 
officers." So that nothing in the Constitution expressly or impliedly 
requires the party against whom judgment of the Senate of disc^uab- 
fication is rendered to be in office at the time of trial or conviction. 

Upon what principle of reasonable construction, may it be asked, 
shall the judgment of the Senate not extend so as to embrace dis- 
qualification of the guilty party to hold office f 

The Constitution gives the power in plain words : '' The judgment 
shall not extend further." That is, it may extend so far as to remove 
and disoualify— omne majus in se coniinet mintts; if the judgment may 
include both removal and disqualification, it may exclude either or 
both^ except as provided in section 4, article 3. 

It IS clearly in the power of the Senate in passing judgment to pro- 
ceed to the outer boundaries of the power so granted, or stop short at 
any point within it. 

In the historical view of the usage and practice of impeachmentsin 
the country from which we have derived the institution, no case has 
appeared of which I have knowledge wherein the power to impeach 
and tnr an ex official for an offense impeachable when it was com- 
mitted, was ever denied or questioned. Such was the admitted and 
frequently-exercised power of the British House of Commons up to 
and at the time of the importation of the institution of impeachment 
into the Government of the United St^ates, and when the correspond- 
ing branch of the Legislature under our system—the House of Kepre- 
sentatives — was invested with the general jurisdiction of the subject 
by the grant to them of the " sole power of impeachment," while to 
the Senate was confided the " sole power to try all impeachments." 

Taking the law and usi^es of impeachment as they found it in the 
mother-country, the founders of our Government proceeded to mould 
it into harmony with the new and more liberal system they were 
seeking to establish. They made certain important changes in the 
way of restriction and also by enlargement of the relative powers of 
the legislative bodies, respectively accusatory and judicial. 

And it is safe for us to assume as a canon of criticism upon this 
part of their work that, wherever they did not expressly or by the 
most necessary implication change the law and practice of impeach- 
ment as it then existed in Great Britain, they intended to maintain 
it as it then was, unimpaired in all its features. 

Let us notice the changes expressly made. 

In Great Britain the monarch could not be impeached. 

In the United States the chief of the executive branch, the Presi- 
dent of the United States, was made liable to be impeached. 

In Great Britain the royal pardon, although not pleadable to abate 
impeachment, could relieve against all penalties of impeachment, and 
thus absolve the offender at the will of the king. 

In the United States the power of the President to pardon was not 
permitted to extend to cases of impeachment. 

In Great Britain the judgment of the House of Lords was limited 
in itA nature and, extent, only by their discretion. 

In the United States the judgment of the Senate was forbidden to 
extend further than removal from office and disqualification to hold 
office. 

In Great Brit>ain a trial and conviction on impeachment oould be 
pleaded in bar of a second trial for the same offense. 

In the United States it was expressly provided that judgment of 
conviction on impeacnment should not operate as a bar to trial and 
punishment at law. 

9 I 



In Great Britain a bare migority of the peers was sufficient to con- 
vict. 

In the United States two-thirds of the Senators present were re- 
quired to concur in a judgment of conviction. 

Bills of attainder and ex post facto laws, species of public remedy of 
great antiquity and frequent recourse, well known in parliamentary 
prosecutions in Great Britain, were expressly forbidden by section 9 
of the first article of the Federal Constitution. 

Thus we find the founders of our constitution of government did 
carefully consider and weigh all the features of the English institu- 
tion of impeachment as it then existed, with careful reference to the 
scope of powers and their adaptation to the new Government they were 
arranging; and it seems to my mind a necessary consequence lor our 
acceptance that, except as they expressly altered and amended it, it 
now remains and must duly be exercised by the House of Representa- 
tives and the Senate of the United States. 

Upon what presumption of reason or justice, by what allowable 
construction can we decide that the House of Bepresentatives or the 
Senate of the United States are to be deprived of their respective pow- 
ers to impeach and to hear and determine impeachments in cases where 
the guilty party who committed high crimes when in office has gone 
out of office by resignation before the resolution to impeach him has 
been adopted by the tribunal possessing the '* sole power f " Such 
power did confessedly belong to the impeaching power of the gov- 
ernment from which we imported the institution and was there fre- 
quently exercised and never in any case questioned. By what au- 
thority can we subtract this important feature of that power which 
our fathers left untouched within the j urisdictiou they delegated to the 
two Houses of Congress f 

When the first case of impeachment under the Federal Constitution 
occnred— that of Blount, a Senator from the State of Tennessee who 
had been expelled from this body — the question of Jurisdiction arose, 
and was in substance confined to the issue whether a Senator of the 
United States was a civil officer of the United States or the officer of 
a State, and the decision was that he was not a civil officer of the 
United States within the meaning of the Constitution, and therefore 
not liable to impeachment by the House of Representatives. But In 
the course of that ably-argued case it was stated by the prosecution 
and admitted by the counsel for the defendant that a party could not 
escape impeachment for crimes committed while in office by resigning 
his office. 

Mr. Bayard said : 

It is also alleged in the plea that the party impeached is not now a Senator. It 
is enough that he was a Senator at the time the articles were preferred. If the 
impeaohinent were regular and maintainable when preferred, I apprehend no sab. 
sequent event grounded on the willful act or caused by the delinquency of the 
party, can yltiato or obstruct the proceeding. Otherwise the party, oy resignation 
or tne commission of some offense which mwited and occasioned his expulsion, 
might secure his impunity. This is against one of the sagest maxims of the law, 
which does not allow a man to derive a benefit from his own wrong. 

Mr. Dallas, for the defendant, said : 

There was room for argument whether an officer could be Impeached after he 
was out of office: not by a voluntary resignation to evade prosecution, but by an 
adversary expulsion. 

Mr. Ingersoll, for the defendant, said: 

It is among the less objections of the cause that the defendant is now out of office 
not by resignation. I certainly shall never contend that an officer may first com> 
mit an offense and afterward avoid punishment by reslgniog his office ; but the de- 
fendant has been expelled. Can he be removed at one trial and dlsqnalifled at 
another for the same offense? Is It not the form rather than the substance of a 
trial f I>o the Senate come, as Lord Mansfield says » Jury ought, like blank paper, 
without a previous impression ou their minds ? Would not error in the first sen> 
tence naturally be productive of error in the second instance f Is there not reason 
to apprehend the strong bias of a former decision would be apt to prevent the in- 
fluence of any new lights brought forward upon a second triaL 

In the light, then, of history, the record of decisions, and examina- 
tion of the plain provisions of the Federal Constitution, how can we 
doubt that the power to impeach a man, when out of office by his own 
resignation for nigh crimes committed by him when in office, was not 
subtracted from the general grant of power over the subject which 
our fathers so deliberately placed in the Constitution T 

I do not consider it necessary to repeat the cumulative evidence in 
support of the views I have stated, which is contained in the report 
by Mr. Madison of the debates in the convention which framed the 
Constitution. They have been too often referred to by the managers 
on the part of the House and in the opinions delivered in this bod^ to 
make further citation needful. Nor do I reproduce the illustrations 
or restate the argumente already drawn so well and elaborately from 
the constitutional provisions of the States of Delaware, Pennsylvania, 
Virginia, and others, expressly giving the power to impeach men 
when out of office for crimes committed by them when in office. 

Does it not seem a most unusual construction to give to an express 
limitation upon a power the effect of an enlar^ment, and to hold 
that when a State constitution has expressly limited impeachment 
to two years after the party accused has ceased to hold the office in 
which he was guilty of misconduct, it therefore implies that no 
power so to impeach would have existed but for the limitation f 

Jurisdiction on the subject is not conferrd by the fourth section of the 
second article of the Constitution, which is a mere cautionary addition 
to the provisions of article 1 by making removal from office im- 
perative in certain enumerated cases and for certain offenses, but in 
no degree and not even by remote Implication impairing or restrict- 
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ing or qaalifyinff tlio general grant of juristliction before contained 
to the House of liepi-esentatives of the ** sole power of impeachment," 
and to the Senate of the '' sole power to try all impeachments." And in 
Blount's case such was the view stated on the part of the House of 
BepresentativeSj and not dissented from by counsel for the defendant. 
Mr. Bayard said : 

The Hue of the lav of impeaohraent ia to paniah and thereby prevent oflfenses 
which are of mioh a nature an to endanger the safety or injure the interoot of the 
TJnited States; and the otject of the Federal Constitution was to provide for that 
safety and to protect those interests. Such offenses may be committed as well by 
persons out of office as by persons in office ; and althoujeh the punishment can co 
no further than removal Mid dianualiflcaUon, which restriction was perhaps wiselv 
introduced iu order to prevent those abuses of the oower of impeachment which 
had talcen place in another coiuitry, yet it nmy often oe extremely important to pre- 
vent such offenders from getting into office as well as to remove them when they 
are in ; and it ia therefore aa conaiatent with the policy of impeachmenta and the 
principles of the Fe<leral compact to punish them m the one case as in tlie other. 

The learned counsel for the defendant have adduced many of the State constitu- 
tions to show that the States have in their own constitutions restricted the power 
of impeachment to official persons and official oflfenses ; from whence, according to 
them, it ought to be inferred that the States, in ratifyius: the Federal Constitution, 
intende<l tlutt the power of impeachment which it contains should be restricted in 
the same manner. But, Mr. President, I cannot discern how this inference is war- 
ranted. The very contrary I should suppose ought to be inferred. It must be re- 
membered that in the State eonstitntions the power is expressly limited ; and that 
terms are employed very diffwent from those to be found in the Fedeiul Constitu- 
tion. This proves that where ihe States intended to limit the power, as in their 
own constitutions, they employed express words for that purpose : from whence it 
may surely be inferred that when they took the Federal Constitution, without any 
such express words, they intended to take the power of impeachment alone with it>, 
without any such limitation. It must also be remarked, that the convention which 
fruned t^e Federal Constitution was composed of memoera from each State, who 
roust have understood their own State constitutions, and the limiU^ons on this 
subject which they contain. Had they intended to limit the power of impeach- 
ment in a similar manner, they would no doubt have done it by express words, aa 
iu their reapective State constitutiona.— J.Mna<« of Oongrt8$^ Fifth Congress, voL 3, 
pages 2399, SUM). 

The Constitution has said who shall have the power to impeach and who of try- 
ing impeachments. It has also limited the extent of the punishment. But it has 
not descrilted the persons who shall be the objects of impeachment, nor defined the 
casea to which the remedy shall be confined. We cannot do otherwise, therefore, 
than presume tliat upon these points we are designedly left to the regulations of 
the common law. Sir, in the very tbrenhnld has not thfs law given us the founda- 
tion upon which we stand ? Where have we looked for the form of the pleadings 
which has brought the present question before the court t And if, sir. a Question 
of evidence should arise, as happ«^ned upon a former ocoasion, should we uesltate 
as to the law which ought to determine its competency ? If we were asked whether 
a greater looseness in pleadings on impeachment were not allowetl than in suits at 
law, we should answer in the affirmative ; and if it were inquired whether the rules 
of evidence were more lax. we aliould answer in the negative ; and in such opinions 
I trust we should not be contradicted by the learned counsel of the party impeached ; 
and yet, air, tlie opiniona could alone be collected from the rulea of the common 
law. 

It ia perhaps worthy of observation that even as it regards thc^e persons who 
are clearly liaole to impeachment, there ia no direct provision which aubjecta them 
to it Thua, in the fourth aection of the aecond article, which haa the closest con- 
nection with the point It has not said President, Vice-President, and civil of- 
ficers, shall he liable to impeachment; but, taking it for granted that they were 
liable at common law, has introduced an imperative provinon as if* their removal 
upon conviction of certain crimes. — Annala of OongrtMy Fifth Congreaa, volume 3, 
page 2253. 

Indeed, it would seem necessary to sustain the proposition that the 
Jurisdiction of the Senate to try an impeachment depended upon the 
resignation or retention of his office by the alleged offender, at his 
own will, that clauses giving sole power to the House to impeach 
should be supplemented by the words '' provided the party accused is 
willing to be impeached." 

Such would be the effect of sustaining the defendant's plea in the 
case before us. The pleadings before us disclose an impeachable 
offense to have been committed, which I have heretofore described, 
using the language of the articles of impeachment: 

That, having thus committed an impeachable offense, the said Bel- 
knap resigned his office, and on the8ameday,andafterthe]ap6eof afew 
hours, the^ House of Representatives, upon report of one of its stand- 
i g committees, who for several days previous had taken cognizance 
of the offense, and been engaged in taking testimony, adopted a reso- 
lution to impeach him. This impeachment has been duly and for- 
mally presented by the House to the Senate, who, sitting as a court 
duly organized under oath, now consider the same, after full argu- 
ment by the managers on the part of the House and counsel on be- 
half of the defen(iant. 

Any argument of the danger of this proceeding to the safety and 
rights of individuals is just afi applicable to persons in office as to 
][>er8ons out of office. OnpresKion and ii^jnstice are just as probable 
and as much to be dreaded by office-holders as ex officials. The incen- 
tives and motives to such action would be the same in the case of one 
aa the other. Indeed the desire to remove an opponent from his office 
might well constitute the sole incentive. 

Shall the crime be punished ; and who shall be subjected to the pen^ 
alty f Of the identity of the guilty person there is no qnestion. The 
offense remains "unwhipt of justice;" and must it remain so for- 
ever! And must the American people be deprived of the protection 
against the fiossibility of repetition of this crime against them and 
their Government by this same party because he has resigned the 
office since his commission of the offense and immediately upon its 
detection f This would be to deny justice ; and yet " to establish jus- 
tice" was one of the declared objects for which the Constitution we 
have sworn to support was onlaiued and established. 

The proceedings by way of impeachment are not adapted for ordi- 
nary offenses or ordinary officials. It is an extraordinary proceedlog 



to meet extraordinary offenses, especially dangerous to public wel- 
fare and safety. 

The liest and most justifiable object of public punishment is to 
prevent repetition of offenses by making public examples. The end 
sought is justice, not vengeance ; to protect society, and not merely 
inflict suffering on the criminal. 

The proceeding is too cumbersome, dilatory, and expensive to be 
lightly undertaken. 

Mr. Justice Blackstone styles it " the trial of great and enormous 
offenders, whether Lords or Commons, * * * by the most solemn 
grand inquest of the whole kingdom." 

The two great bodies of the Federal Legislature could not in the 
nature of things find time for frequent trials of this nature to the 
necessary exclusion of their legislative business. It is only in such 
cases as the i)resent, when a great public example in the trial and 
punishment of a great public offense is believed by the body having 
the "sole power" of impeachment, to be needed for the public safe- 
ty, for the protection of the integrity of the Government, then, when 
this high discretion has been exercised by the department of the 
Government having the sole power, in a case like the preseuti pre- 
senting an impeachable offense committed by a person clearly im- 
peachable when he committed it, I cannot doubt the power and duty 
of the Senate to take jurisdiction and proceed regularly and duly 
to the hearing and determination. 

It is my jud^ent that the plea of the accused to the Jurisdictiou 
of the Senate be overruled. 



Opinion •£ Rlr. B^aCwell, 

DeUvered May 25, 1876. 

Mr. BOUTWELL. Before proceeding to a statement of the case 
I venture to submit to the Senate some general considerations upon 
three topics connected not remotely with the qnestion before us. It 
is worthy of observation that for nearly a century all classes of per- 
sons, the learned and the unlearned, commentators and students, rested 
in the belief that there was no authority in the Constitution of the 
United States for the impeachment of a private person. 

It is also true that nothing has come to us of the sayings or the 
doings of the men who framed the Constitution, either in the report 
of the debates in the convention or in the words of the authors of the 
Federalist, which justifies the concluion that the eminent men con- 
cerned were of opinion that the instrument which they had formed and 
were advocating before the people contained the power which is now 
claimed for it by friends of jurisdiction in the case before the Senate. 

I think it is also true that when the question was first raised in 
the the Senate and brought authoritatively to the notice of the pub- 
lic not a third of the Senate nor a third of the jurists in the country 
entertained the belief that there was any substantial argument or 
valid authority for the claim put forth : and it is only by ingenious 
discussion that support has been founa for the position thiut unex- 
pectedly taken. 

Much stress has been placed upon the circumstance that under the 
Constitution, if jurisdiction be denied, the President, the Vice-Presi- 
dent, or any civil officer charged with crime or misdemeanor justifying 
impeachment, may escape the jurisdiction and judgment of the Senate 
by merely laying down his office ; and the question is put with sig- 
nificance, and in the estimation of many I doubt not with force. Can 
it be possible that the Constitution has left it for the accused to de- 
cide for himself whether he shall submit to jurisdiction and trial or 
not f This question assumes in a large degree that the proceeding 
before the Senate is for the punishment of the accused, and the force 
of the inquiry is due entirely to this suggestion ; but its value dimin- 
ishes when we accept the doctrine that the sole object is the removal 
of an un worthy official from office. If the Senate wi 11 consider another 
feature of the' Constitution, surprise at the alleged want of power to 
try a civil officer who has been accused of an impeachable offense 
after his resignation will wholly disappear. 

The members of the Senate and House occupy a more important re- 
lation to the people of the country than that occupied by any mere 
civil officer. In this statement I exclude the President and Vice- 
President, for according to the Constitution, as well as upon the 
judgment of eminent commentators, the President and Vice-Presi- 
dent are not civil officers. The statement I make in regard to the re- 
lation of Senators and Representatives to the people of the country ia 
warranted by the opinion of the Supreme Court, and it is in accord- 
ance manifestly with the theory and reading of tbe Constitution. 
Senators and members of the House are a part of the Government 
itself, and not its mere agents. As a whole, they constitute the Gov- 
ernment for all legislative purposes. The President has only the 
constitutional faculty to concur or to refuse to concur in the action 
of Congress ; and his refusal even can be overcome by a two-thirds 
vote. It may therefore bo said with a large degree of truth that the 
two Houses of Congress constitute the Government of the country. 
We can imagine that the chairman of an important committee, as the 
Ways and Means in the House or the Finance Committee of the Sen- 
ate, might be corrupted, and through his influence and his capacity 
to control the legislation of the country he might so shape its policy 
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that its Tevenues woald be greatly diminished, not for a single year, 
bat for a long period of time. An offense of this sort, if voucan draw 
a line between beinons crimes that closely resemble each other, is of 
a darker hue than the mere acceptance of a bribe by a civil officer. It 
is the corrupt lOn of tbe GoYernment at its source, and in snch a man- 
ner that the means of raising public revenue and maintaining the 
public credit would be seriously diminished. The only remedy in a 
legislative sense is the power of each House to expel a member by a 
two-thirds vote, tbe party accused being subject afterward to trial in 
tbe criminal courts of tbe coontiy. But it is perfectly well known, 
and' we have had examples and illustrations of the ftict, that a Sen- 
ator or Representative so accused, even after the calling of the roll 
commences upon the question of expulsion, may lay upon the table 
the evidence of his resignation, and the power of the House or Senate 
to proceed further is at an end. This is precisely analogous to tbe 
power of a civil officer to lay down his office after articles of impeach- 
ment have been preferred, he being then subject, as would be a Sen- 
ator or Representative accused of a similar crime, to trial and pun- 
ishment in the courts of the country. 

I have next to sav that the question of convenience deduced from 
results, whether onf^ apprehended or clearly foreseen, likely to flow 
from the rule established by the Senate in this case snould have no 
1)earing upon our judgment. We are not engaged in making a con- 
Btitution, but in interpreting one. If we were engaged in making 
a constitution the arguments and statements womd be entitled to 
-weight ; but, as we are construing a Constitution already prepared 
and obligatory upon us, our power is limited to au honest examina- 
tion and interpretation of what it^oontaius. 

It is claimed by the advocates of jurisdiction that under the clauses 
of the Constitution so often quoted, ''the House shall have the sole 
power of impeachment" and '* the Senate shall have the sole power to 
try all impeachments," the power of impeachment vested in the two 
Houses of Congress is precisely that possessed by the Commons and 
Lords of England at the time the Constitution of the United States 
was adopted except so ^r as that power may have been limited in 
the Constitution itself. It is further alleged that as to inrisdiction of 
persons there is no limitation in the Constitution of the United States, 
the fourth section, second article, being merely a specification of the 
particular penalty which shall be applied to the President and Vice- 
Fresident and all civil officers of the United States, but working no 
limitation of jurisdiction as to other classes of persons. 

If this doctrine be true, the people of the United States are neces- 
sarily divided into three classes with reference to their liability to 
impeachment: First, all private persons — that is, persons who have 
never held any office or place of trust under tbe Government of the 
United States; secondly, the President, Vice-President, and all civil 
officers, being the parties mentioned in section 4, article 2; and, 
thirdly, all other officers of the United States and all persons who 
have held any office under tbe Government of the United States, 
-whether military, naval, or civil. 

As regards tbe first class, it is contended by those who now favor 
inrisdiction that they were never liable to impeachment in Great 
Britain under what is called tbe common law of Parliament. I think 
it must, however, be admitted that this position is not supported by 
the facts within our reach. 

Mr. Wooddeson in his lecture upon impeachment asserts that '' all the 
king's subjects are impeachable in Parbament." We know that many 
private persons were impeached, but what is more conclusive is the 
laot that the Commons and Peers asserted uniformly for five centuries 
their unlimited power in cases of impeachment. They recognized no 
law but their own will, allowed no restraint but their own judgment, 
and in more than one case refused utterly to receive the opinion of 
the law lords as binding upon the Commons or the Peers in their ju- 
dicial capacity. 

Bfr. Burke in his exhaustive report of 1794 establishes two features in 
the practice of the British Parliament in cases of impeachment : First, 
although there were many precedents, that a system of practice could 
not be deduced from them, and, secondly, that Parliament did not 
recognize the binding force of precedents, but claimed that in every 
case they could proceed upon their judgment as to what was lawful, 
-whether as to persons, offenses, or penalties. At most it can only be 
claimed by those who maintain that the House and Senate have a 
luriediction under the Constitution of the United States correspond- 
ing to that exercised by tbe Parliament of Great Britain, that the 
guestion is unsettled whether or not all the citizens of the United 
tates are subject to impeachment by the House and triid by the 
Senate. 

As regards the second class, all are agreed that they are liable to 
impeachment, there being some difference of opinion however as to 
the true construction to to given to the phrase, *'And all civil officers 
of the United States." 

The third class are clearly liable to impeachment, if what is called 
the common law of Parliament has been imported bodijy by the Con- 
stitution of the United States and incorporated into our system. 

Nothing is better established in the history of Great Britain than 
the fact that officers of the Army and of the Navy were the most com- 
mon subjects of impeachment. It is, then, the claim of the friends of 
Jurisdiction that tbe common law of Parliament in regard to impeach- 
ment has been imported into this country, and that under that law all 
military and naval officers and all persons who have held any civil 



office or any trust under the Government of the United States are 
subject to impeachment. 

In addition to this, if the rule be established, the possibility re- 
mains that, upon the authority of the British precedents and the opin- 
ions of Britisn writers upon the subject, all private persous will bo 
held as subjects of impeachment in the United States. In England 
impeachment was a proceeding for the puni^ment of crimes, and a 
trial, conviction, and judgment by the House of Peers could be pleaded 
in bar in the criminal courts ; and much of the an^ument, especially 
that of convenience, turns upon the question whether in this country 
the proceeding is for punishment or only for the safety of the state. 
That it is not for the purpose of punishment is shown by two articles 
of the Constitution. Article 1, section 3, part 7. declares that tbe 
party convicted " shall be liable and subject to indictment, trial, judg- 
ment, and punishment according to law." If judgment in case of 
conviction on articles of impeachment be a punishment, then it fol- 
lows that by tbe Constitution a person may be punished twice for 
the same oflense, which is so inconsistent with the theory of our Gov- 
ernment and the practice under it that there is no ground for the 
maintenance of such a doctrine. 

Further, if impeachment be a punishment, then the process itself 
disappears absolutely in the presence of the sixth amendment to the 
Constitution, which declares that *^ In all criminal prosecutions the 
accused shall einoy the right to a speedy and public trial by an im- 
partial jury of the State and district wherein the crime shall have 
been committed." 

These provisions justify the most explicit statement that impeach- 
ment is for the safety of the state, and not for the punishment of the 
criminal ; and the inference from this is that it cannot have been the 
intention of the framers of our Government to import by construc- 
tion the British system, which was rather for the punishment of 
crime than fbr the protection of tbe state against official corruption 
or maladministration in office. In trial by impeachment in the United 
States, crime is alleged, not for the purpose of convicting and judging 
the accused for the crime, but the crime is alleged and proofs are 
offered for the purpose of showing that the party accused is not worthy 
to hold office. 

It has been held by the Supreme Court and accepted by jurists and 
students that the common law of Great Britain, by which the rights 
of the people generally in civil and criminal affairs were ascertained, 
was not imported into this country. That system which our fathers 
rejected as inapplicable in Amenca as a national system was the 
growth of centuries and the work of a long line of able lawyers and 
jurists until it reached that condition when it was en titled justly to 
the encomium of being " tbe perfection of human reason." But it is 
now gravely asserted on the other hand that the parliamentary law 
in regard to impeachment, which was not even a system, but a suc- 
cession of precedents from which no rules of action had ever been de- 
duced, the product of political hostilities and personal animosities, 
was transported bodily into and made a part oi: the supreme law of 
the United States. Is it probable that, having reiected tbe system of 
common law applicable to the affairs of the peo^lle generally, a sys- 
tem so perfect that but few modifications or improvements have 
since been made, they would have acceptod a law in regard to im- 
peachment wbicn did not deserve even the name of a system T 

But it is said in effect by those who maintain jurisdiction that al- 
though the law of Parliament has been imported into the United 
States and governs in all cases of impeachment by the House, the 
system itself, as it existed in England, is so bad that the Representa- 
tives of the people of the United States will not act upon it except in 
a few cases of supreme importance. No one can be responsible for 
this; and so long as the passions of men shall be the chief agents in 
political affairs, it may be assumed that, the law being given, cases 
will be found. 

Until now tbe suggestion has never been made that it was in the 
power of the House to impeach or in the power of the Senate to try 
either military or naval officers. By the Constitution the President 
is Commander-in-Chief of the Army and Navy, and by virtue of 
that authority it is his exclusive province to select commanders 
in the field ; but if the doctrine now advocated be established it 
will be in the power of the House of Representatives and the Senate 
by impeachment to remove an officer from his command, thus vio- 
lating, as it seems to me, one of the chief prerogatives of the Presi- 
dent under the Constitution. 

Those who deny the broad jurisdiction claimed under the British 
law do so upon one of two grounds, either of which, as it seems to 
me, is entirely tenable. If it be assumed that the clauses before 
quoted, '* the House shall have the sole power of impeachment," and 
*^ the Senate shall have the sole power to tiy all impeachments," are 
jurisdictional clauses, they give to the two branches that power, and 
that power only, which can be found in tbe Constitution. 

The other theory is that they are functional clauses merely specify- 
ing the branch of the Government in which the charge of impeach- 
ment is to originate and tbe branch of the Government in which the 
charge is to be heard and decided, and that the jurisdictional power 
is contained in the fourth section of the second article. In either 
case the result as to the measure of power is precisely the same. If 
tbe fourth section of the second article is the jurisdictional one, then 
the House and Senate can take just that power and that only which 
is granted by the section. If, further, as is manifestly true, the 
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section does specify partionlar persons and a class of persons to 
whom the power of impeachment is applicable, unless other per- 
sons or classes of persons are nam«)d or specitied in the Constitution 
to whom the general power claimed is also applicable, then the 
power itself is limited to those specified in the section referred to. 
This is manifest upon many grounds. In the Constitution words of 
inclusion, whether the words relate to a grant of power, to a lia- 
bility, to a penalty, or to the imposition of a duty, are words of ex- 
clusion also. The power is granted or the liability or duty is im- 
posed upon the persons named, and nothing is to be assumed by or 
for any one else. The words of the fourth section, second article, are 
specifio in this particular. They provide that the President, the 
vice-President, and all oiyil officers of the United States shall be lia- 
ble to impeachment; therefore sufficient is found to which the en- 
dowiuff clauses or the functional clauses of the Constitution can 
be applied, and we need not seek by implication or construction, or by 
the importation of powers from the law of Parliament to find other 
subjects for the application of the same clauses. 

The executive and judicial branches of the Government under the 
Constitntion are distinct from the legislative in one important par- 
ticular. The executive and Judicial branches can t«ke and exercise 
that power only for which specific authority is given in the Consti- 
tution or the laws. Nothing can be taken or assumed by implication 
or construction. This view recognizes a check upon every branch of 
the Qovemment. The executive and Judicial branches can take noth- 
ing by implication or construction ; and in case the legislature shall 
exceed its constitutional power the Judicial branch can annul its acts. 
Hence, it follows that the Government in all its parts ispractically 
as well as in theory a Government of limited powers. Tne legisla- 
tive branch of the Government is endowed witn power, by article 1, 
section 8, and paragraph 18 — 

To make all laws which shall be neoeesary and proper for oarryinic into ezeon> 
tion the foregoins powers, and all other powers vested by this Constitatlon in the 
Government of Ae United States or in any Department or officer thereof. 

The Senate is not now acting in its legislative capacity, but its 
functions are entirely Judicial, and, being Judicial, we are obedient in 
this respect to the law which applies to the Judicial department of 
the Government in its other branches. It is, therefore, incumbent 
upon those who claim that the Senate has Jurisdiction over a private 
person, whether he has held office or not, to find in the Constitution 
specific authority for the power which they propose to exercise. 
Article 10 of the amendments to the Constitution enforces this doctrine 
with great clearness : 

The powers not delegated to the United States by the Constitation, nor prohib 
ited by it to the States, are reserved to the States respectively, or to the people. 

The Senate in the matter of Jurisdiction represents the United 
States, and we cannot exercise Jurisdiction if we observe the tenth 
amendment, unless we can find the power delegated to the United 
States by the Constitution. It is not assumed by any one that that 
power is an expressed power. If exercised at all it is to be exercised 
only upon the theoiy that indirectly and b^ implication the whole of 
the law of Great Britain on the subject of impeachment has been im- 
ported into the Constitution by the general terms ^* The House shall 
have the sole power of impeachment" and '^The Senate shall have 
the sole power to try all impeachments." 

In concluding this part of my argument I submit, with great confi- 
dence, that inasmuch as persons and a class of persons are mentioned 
and specified in section 4 of article 2 as subject to impeachment, and 
as no other persons are specified or mentioned in any other part of 
the Constitution, and as these persons and classes are adequate sub- 
ject-matter to which the endowins clause of the Constitution can be 
applied, the attempt to extend those clauses and to include there- 
under tne law of the British Parliament is a construction of a written 
constitution so broad in its character and so dangerous in its conse- 
quences that it ought not to be accepted either by the Senate or by 
the country. 

It has been said in the course of the debate that section 4, article 
2, is mislocated^ and that if it had the meaning which the opponents 
of Jurisdiction ^ive to it, it should have been placed under section 3 
of article 1 ; and this view is in some degree sanctioned by a remark 
made by Mr. Justice Story. An examination of section 3, article 1, 
shows that the chief object of that section was to furnish rules for 
the government of the Senate, and that it does not anywhere con- 
tain a grant of power : 

The Senate of the United States shall be composed of two Senators from each 
State. * * * They are to be divided into three ohiases. * * • No person shall 
be a Senator who shall not have attained to the age of thirty years. • « * The 
Vice-President of the United States shall be President of the Senate, bat shall 
have no vote, nnless they be eqoaUy divided. 

* * * The Senate shall choose their other officers, and aiso a President pro 
tftmpors^ in the absence of the Yioe^President. 

These are rules of conduct rather than grants of power. Follow- 
ing these provisions in the same section and connected with them, it 
is declarea that — 

The Senate shall have the sole power to trv all impeach ments. When sittin jc for 
that purpose, they shall be on oath or affirmation. When the President of the Unite<l 
States is tried, the Chief Jostice shall preside : and no person shall be convicted 
withoat the concarrenoe of two-thirds of the members present 

Jadgment in cases of impeachment shall not e:(tend farther than to removal from 
office, and disqnaliflcation to hold and enjoy any office of honor, trust or nrotit auder 
the United States: but the party convicted shall nevertheless be liable and sub- 
ject to indictment, trial. Judgment and panishment» aooording to law. 



These provisions in regard to impeachment seem tome to bealsomlef 
of conduct rather than grants of power, aod if nowhere else in the 
Constitntion were there to be found operative words or grants of 
power these provisions would be wholly without force or value. 

The fourth section of article 2 declares that — 

The President, Vice-President and all civil officers of the United States, shall be 
removed from office on imfieachment for, and conviction of, treason, bribery, or 
other hij^h crimes and misdemeanors. 

This section is either declaratory that the o£Bcers named are subject 
to impeachment, and of necessity all other persons are excluded, or it 
is a grant of power in the sense of being a Jurisdictional clause, and 
in that case as well it works the exclusion of every other officer or 
person from the liability therein imposed upon the officers specified 
and enumerated. In either view it is to be construed strictly. It 
includes the President, Vice-President, and all civil officers of the 
United. States as subjects of impeachment, and upon the construction 
for which I have contended no person can be impeached except he 
come within the enumerations of this section. The section speaks of 
the President in office, of the Vice-President in office, aud of all civil 
officers of the United States as those who are in office, aud it does not 
speak of others. It has been contended that any person who has held 
tne office of President, or of Vice-President, or who has been a civil 
officer of the United States, can be proceeded against by impeachment 
under this section upon the ground that he was President or was 
Vice-President or was a civil officer at the time the offense was com- 
mitted. 

It has been said bv Chief Justice Marshall and quoted by several 
Senators in this deoate that there is but one definition, that of the 
word ** treason,'' to be found in the Constitution. From this state- 
ment I dissent. There are two modes of defining wonls : one is by a 
description of a word by the use of other words, as in the cose of the 
definition of ** treason " in the Constitution ; but a more accurate defi- 
nition of a word can be reached by the use and the repetition eC the 
use of it in the same p^»er or document and in relation to the same 
subject-matter. In article 3 of the Constitution the words **the 
President " are used several times and in relation to difierent duties 
and powers imposed or conferred on the President and always with 
reference to the person in office, to the person holding the office of 
President. 

The executive power shall be veated in a President of the United States of A raer • 
ica. 

Ko person except a natural-bom oitisen or a citizen of the United States at the 
time of the adoption of this Constitution, shall be eligible to the office of President 

* • * 

In case of the removal of the President from office, or of his death, resignation, 
or inability to discharge the powers and duties of the said office, the same shall 
devolve on the Vice-President * * * 

The President shall, at stated times, receive for his services a compensation. 

« » * 

Before he enterd on the execution of his office he shall take an oath or affirma- 
tion. • ♦ • 
The President shall be Commander-in-Chief of the Army and Navy. * * * 
The President shall have power to fill up all vacancies that may happen during 
the recess of the Senate. 

And in the same article the phrase^ 

The President Vice-President and all civil officers of the United States, shall be 
removed from office on impeachment for, and conviction of, treason, bribery, or 
other high crimes and misdemeanors. 

It is a great latitude in construction to assume that in the same 
article of the Constitution the words '*the President" are used four 
or ^ve times as having reference to the person in the office of Presi- 
dent, and to no one else, and yet, in another cose in the same article, 
to assume that the words 'Hhe President include not only the per- 
son holding the office of President but every other person living who 
at any previous time has held the office of Presideuc This is the 
result to which the supporters of Jurisdiction in this case are driven, 
upon the theory that the fourth section of the second article includes 
not only the persons in office but all other persons living who at any 
time have held either of the offices enumerated or described in that sec- 
tion. The substantive members of this section, ^* the President,^' *' the 
Vice-President," and ''all civil officers of the United States," are so 
connected with each other grammatically, logically, aud by a sim- 
ilarity of responsibiUty that the law of impeachment must be the 
same for alL Inasmuch as section 4, article % whatever construction 
may be put upon it. relates to the President and Vice-President and 
all civil officers of tne Government who for the most part are the ap- 
pointees of the President, by and with the advice and consent of the 
Senate, or of the heads of the several Departments, it would seem that 
no more profjer place could be found in the Constitntion in which to 
set forth their liability to impeachment in cases of treason, bribery, 
or other high crimes and misdemeanors than in the article assigned 
to the duties, prerogatives, and liabilities of the President of the 
United States. Upon the view which I have been presenting, that 
the provisions of section 3, article 1, in regard to impeachment, are 
rules merely to be applied to those cases of impeachment for which 
provision is specifically made in the fourth section of the second ar- 
ticle, there is no difficulty in reaching the conclusion that the phrase 
'* Judgment in cases of impeachment shall not extend further than 
to removal from office, and disqualification to hold and enjoy any 
office of honor, trust or profit under the United States" is limited to 
these persons specified in section 4, article 2, who may be impeached 
and brought to trial at the bar of the Senate. It follows, also,auid 
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necessarily, that the proceedings are limited to persons in office. In- 
asmuch as the judgment is mandatory that they shall be removed, 
although a discretion is vested in the Senate to disqualify the con- 
victed party in the manner provided in the third section of the first 
article, it is clear that the impeaching power is limited to the per- 
sons specified and classified in the fourth section of the second article. 

I submit in conclusion a statement of the case upon the argument 
that I have presented. 

The power claimed by the friends of Jurisdiction is an uncertain 
power, and no writer, either English or American, has ever fixed a 
limit to the authority of the British Parliament within that laid down 
by Woodde8on,who asserted that all British subjects are liable to im- 
peachment. In this debate, however, it has been contended that pri- 
vate persons were never so liable in England. This argument is not 
sustained bv the precedents, is not in harmony with the authorities, 
and it is wholly inconsistent with the claim of the Parliament re- 

S Bated in many cases and distinctly set forth in the report of Mr. 
urke of 1794. From that report it appears that the authority was 
unlimited and that precedents of former Parliaments even were not 
binding. But whatever may be the liability of private persons, it is 
quite clear that all naval and military officers were not only subject 
to impeachment in Great Britain, but that such persons were the 
favonte objects of the proceeding. Jurisdiction in this country 
brings these officers, whether in commission or out of commission, 
alike within the power of the House to impeach and the power of 
the Senate to convict and remove from office, thus annihilating one 
of the high constitutional prerogatives of the President. In time of 
war the exercise of the power would injure the rights or even endan- 
ger the existence of the Government. 

It is not claimed by any one that there is a specific grant of this 
power in the Constitution of the United States, and it must be ad- 
mitted that for nearly one hundred years no assertion of such power 
has been made except by managers or counsel in two of the early 
trials. This claim was neither recognized directly by the Senate nor 
involved in the judgments finally rendered. On the other hand, it is 
to be said that those who deny iunsdiction in the case at bar so con- 
strue the Constitution that civil officers are subject to a jurisdiction 
and judgment corresponding exactly to that to which members of the 
House of Representatives and Senate are amenable. Expulsion is the 
only penalty that can be imposed upon the latter, and that penalty 
may M avoided by resi^ation even at the last moment before the 
final one in the proceedings. Civil officers, by the process of impeach- 
ment, are also liable to removal by the judgment of the Senate, which 
also, it is to be admitted, may be avoided by resignation. In both 
cases the parties accused are alike liable to indictment, trial, judg- 
ment, and punishment in the criminal courts, according to the laws 
of the land. 

While the penalties imposed upon members of Congress and upon 
civil officers are thus shown to be equal, it is to be said that the obli- 
gations resting upon Representatives and Senators are even higher in 
their character, and their opportuniries for doing the public an ii^ury 
by the commission of the crimes enumerated are even greater than 
the obligations imposed upon or opportunities open to civil officers. 
It is to be said further that the construction given to the Constitution 
by those who deny jurisdiction furnishes appropriate use for every 
word employed in the Constitution, while, by the construction claimed 
bv the friends of jurisdiction, there is no certainty as to the subjects 
of impeachment or the judgment that may be rendered in ease of con- 
viction. 



Opiai^M •£ Rlr. C««per, 

Delivered May 26, 1876. 

Mr. COOPER. Mr. President, the only question before us for decis- 
ion arises under the plea of the defendant denying the jurisdiction 
of this court to try him upon the articles of impeachment presented 
hj the House of Representatives charging him with high crimes and 
misdemeanors committed while in office as Secretary of War. The 
erimes charged, it is conceded, are such as may be the subject of im- 
peachment. They are of the class expressly named in the Constitu- 
tion as the subjects of this proceeding. Nor is it denied that if com- 
mitted at all by the defendant it was while he held a civil office under 
the Government of the United States. But the defense rests alone 
upon the assumption that the defendant not now being in office can- 
not be tried in this mode of proceeding. The issue being thus nar- 
rowed relieves us from the necessity of examining and <&termining 
Ike various questions which have been suggested and discussed as to 
what character of ofienses were the subject of impeachment at com- 
mon law, or under the English government, and 4he persons who 
might there be tried for such offenses. It is certainly true, as has 
been argued, that we possess no power to try this case unless it is 
conferred upon us by the Constitution of the United States. This is 
a Government of delegated and enumerated powers, and possesses 
such only as are clearly granted by the organic law. 

That law is our chart. Its mandate we must obey. Where it is 
silent we should not act. 

The magnitude of the power sought to be exercised, together with 
the results for good or evil which must follow its use to the citizens 



of the Republic, affecting as it will the rights and privileges of all 
who have held office under the Government, demands for its exercise 
a clear and explicit grant of authority. Impeachment calls into use 
the highest powers of €k>vemment. It exceeds in importance, be- 
canse of the f^ve nature of the offenses cognizable under it and the 
exalted position of the culprits arraigned at its bar, all other investi- 
gations of alleged criminal misconduct known to civilized communi- 
ties. Hence the importance and necessity for the grant of explicit 
authority before it shall be used. But if such authority is found in 
the organic law then the duty to act is made the more imperative 
from tne same weighty considerations. The public weal is for the 
time being committed to our care and guardianship, and we should 
be careful that we are not unfaithful stewards or unmindful of the 
great interests confided to us. The decision we may make in this 
case will not only affect the defendant in character and position, 
but will embrace within its scope every person who has held, or may 
hereafter bold, office under the United States Government. Proceed- 
ings by impeachment in this country are for the remedy, if not pun- 
ishment, of offenses ** which are of such a nature as to endanger the 
safe^ or ii^ure the interests of the United States, and the object of 
the Federal Constitution was to provide for that safety and to pro- 
tect those interests." 

It cannot be denied that the power to impeach for such offenses is 
conferred upon the House of Representatives b^ the Constitution. 
The same instrument also vests in the Senate the right to try all such 
impeachments. Are these rights conferred in express terms under 
one article of the Constitution, or are they to be implied nnder an- 
other T 

If those who find the power under the first article of the Constitu- 
tion are correct, then it is broad and ample, unless qualified and lim- 
ited by some other provision found in the same instrument. It is 
admitted that the Constitution must be construed as a whole ; that 
its several provisions must be made to harmonize ; and no construc- 
tion given to it is correct which does not reach such result Force 
and effect must be ^ven to each provision contained in it. Nothing 
was inserted which is meaningless or foolish. It is methodically di- 
vided under appropriate titles significant of the subjects intended to 
be embraced under each. The right conferred upon the House of 
Representatives of the sole power of impeachment is given by the first 
article of the Constitution, which provides for the legislative power, 
in whom vested, and of what to consist. It is pla^d in the same 
sentence with the power of the House to choose their Speaker and 
other officers. The right of the House to choose a Speaker is given 
nowhere else in the Constitution. 

Ever since the organization of the first House of Representatives 
under the Constitution, this power has been exercised without objec- 
tion from any one. It has always been acted upon, and thus ac- 
knowledged to be substantive in character. This being so, why is 
not the power to impeach, included as it is in the same sentence, also 
a substantive grant of power f What difference is there between 
them f Why not act upon the one as is done on the other f The 
words used to confer the one are as comprehensive and significant as 
those which confer the other. The power of the Senate to try all 
impeachments is as broad and comprehensive as the power given to 
the House to institute them. I confess my inability to fully compre- 
hend the distinction taken by several of my brother judges in this 
case, between a substantive and functional grant of power under the 
Constitution. 

If I comprehend the distinction at all, it is that the former is a vital, 
active power by virtue of the grant, whether express or implied^ the 
other is merely enumerative, to be afterward defined and vitalized, 
and if not so defined and energized remains dormant and useless. 
Theone isalivingbody ready tocarry out theobject of its creation. The 
other possesses the form of a body, but is without life or active prin- 
ciple unless breathed upon through some subsequent provision. I do 
not think the distinction exists. Those who do insist that the pro- 
visions of the first article of the Constitution, giving to the House 
the sole power of impeachment and to the Senate the sole power to 
try all impeachments, are functional and draw their vitality from the 
fourth section of the second article of the Constitution. Others who 
concede the substantive grant of power in the first article yet insist 
that it is limited and denned by this fourth section of the second 
article. How different the effect given by the two to this last- men- 
tioned section. The one makes it expansive and life-giving, the other 
restraining and limiting. The words used in this fourth section of 
article 2, are not the most apt which our language affords to confer 
jurisdiction, if such was the intent of those who used them. If they 
were the only words used in the Constitution upon the subject of im- 
peachment, no express grant of power to impeach or try impeach- 
ments would be conferred by that instrument. Such power could 
only be implied. The implication, however, under s^ch a state of 
facts, that they were intended to confer jurisdiction only, or to the 
crimes specified and against the persons named, would be greatly 
strengthened. 

But the very necessity which would exist in the case supposed to 
give them a jurisdictional meaning, from the absence oi a more ex- 
plicit and definite grant, cannot and does not exist now, because- the 
grant in such cases is elsewhere in the same instrument expressly and 
definitely made. Again, no reference is found in this fourth section 
of article 2 to the preceding articles of the Constitution in which, 
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the same subject is mentioDed, nor is it necessary in order to give full 
meaning and effect to this fourth section, article 2, to call to our aid 
any other provision of the Constitution. Full force and effect may 
be given to every word used in its construction, and a substantive 
and important object, separate and distinct from any before provided 
for, be deduced and made effective. The clanse is mandatory, and 
commands the court vested with the Important duty of trying the 
offenders therein named, on the chorees specified, upon conviction to 
enter iudgment as there directed. If the framers of the Constitution 
intended to make this a Jurisdictional clause, how much more apposite 
would have been the word " may " where ** shall " is now used f 

But why should we leave an express grant of power to seek the 
same power in the uncertain process of speculation andeonstruction T 
Why reject that which is given in unambiguous words and accept 
that which is to be found only by implication T I am satisfied this 
fourth seotion of article 2 is not jurisdictional at all. Then is it a 
limitation upon the Jurisdiction conferred under the first article f 

A proper construction of section 4 of article 2 makes it imperative 
upon the court to pronounce judgment upon conviction as therein pro- 
vided whenever the power to impeach before granted shall be invoked 
against the class of persons therein specificaUy named. Not that the 
power to impeach the persons named is thereby ^ven, and conse- 
quently denied as to all others, but the power having been already 
provided as to such persons, as well as others, when called into exer- 
cise against the x>er9ons named, shall be proceeded with in the manner 
and to the extent described. A different construction would render 
tho provisions of article 1 on the same subject superfluous and un- 
meaning. The same power in cases of impeachment would exist with- 
out as with it. The former construction gives to each provision a use 
in furtherance of the general object, an appropriate and useful place 
in the mighty machinery of government then being constructed. I 
therefore oonclude that the power of the House of ^presentatives to 
impeach and of the Senate to try all impeachments is given in the 
first article of the Constitution, and is ample and broad enough to em- 
brace the case before us, and the power so given is not limited so as 
to divest such Jurisdiction so vested in the present case by any sub- 
sequent provision of that instrument. 

The framers of the Constitution incorporated in it a power which 
existed in most if not all of the States from which they came, and 
whose delegates they were, limited in many respects from what it 
was in the nation from which those States had so recently separated. 
It was no new and untried power, but one known and recognized and 
provided for by the organic law of the several States. 

The Fe<leral Conntltution, like the constitutions of most of the 
States, prescribed the extent of the Judgment to be rendered and the 
number of concurring votes in the court necessary to convict, but left 
the persons subject to this mo<le of procedure and the offenses for 
which it may be invoked ns they existed at the timeof the formation of 
the Government. The exercise of the power in England as well as in 
the original thirteen States which formed the national Union extend- 
ed to and embraced all persons holding office under their respective 
governments who should commit crimes detrimental to the .public 
weal or corrupting to the purity of governmental administration, 
whether in or out of office at the date of prosecution. The moment 
an officer committed an impeachable offense he became liable to pros- 
ecution by impeachnent, and no lapse of time removed this liability. 
The Jurisdiction to try attaches upon the commission of the offense, 
and so remains, unless divested by some equally positive law. My 
conclusion is that this court is vested with jurisdiction to try the de- 
fendant upon the articles of impeachment exhibited by the House of 
Bepresentatives, therefore the plea of the defendant should be over- 
ruled. 



Opini^B •f Mr. Sanlsbnry, 



Delivered May 26, 1876. 

Mr. SAULSBURY. The House of Representatives has exhibited 
articles of impeachment against William W. Belknap, late Secretary 
of War, charging him with high crimes and misdemeanors while in 
office, and demands that he be compelled to answer the charges thus 
preferred against him before the Senate sitting as a court of impeach- 
ment. The defendant denies by proper pleas the Jurisdiction of the 
Senate to try him upon those charges, alleging that he is and was at 
the time the said articles were exhibited a private citizen, and not 
liable to impeachment for an^hing alleged to have been done by 
him while in office. The question, therefore, upon which we are now 
to pass is not whether the charges proferre!d are true, but whether 
the Senate «ir rightfully enter into any inquiry in reference to them. 

The queettoi^ presented involves to some extent an inquiry not only 
into the power of the Senate, but also of tho House of Representatives, 
in connection with impeachments. Whatever authority upon this 
subject, as upon all others possessed by either House of Congress, is 
derived from the Constitution, and it is therefore important to as- 
certain the meaning of the provisions of that instrument which relate 
to impeachments, the inquiry is attended with some embarrassment; 
nevertheless, I have been able to arrive at a conclusion at least satis- 
factory to my own mind. In briefly submitting the reasons for the 
opinion I entertain, I may be allowed to say that I have no expec- 



tation of being able, and no desire, to inflnence the Jud^ent of others. 
My only object in the enunciation of my own views is to Justify the 
vote which I shall give upon the question now before the Senate. 

By section 2, article 1, of the Constitution ** the sole power of im- 
peachment'' is conferred upon the House of Representatives, and by 
the next section of the same article the " sole power to try all im- 
peachments" is granted to the Senate. These provisions, in my opinion, 
contain the only warrant of authority to either House to proceed by 
impeachment against anjr person whomsoever. All other provisions 
of the Constitution relating to the subject are such as regulate tho 
proceedings, determine and limit the judgment to be pi'onounce4 
in case of conviction, enumerate the persons impeachable, and de- 
prive the Prpeident of the power of pardoning in cases of impeach- 
ment. In order to determine, therefore, the question now before us, 
namely, whether the Senate sitting as a court of impeachment has 
Jurisdiction to try the defendant on the charges preferred against him 
notwithstanding his resignation. Id is necessary to ascert^ain what was 
intended by the framers of the Constitution to be granted to the House 
of Representatives by conferring upon it '^ the sofe i>ower of impeach- 
ment'' and what authority and Jurisdiction was conferred upon the 
Senate by granting to that body ** the sole power to try all impeach- 
ments." Upon the right interpretation of these clauses and the as- 
certainment of their true meaning and import depend, in my opinion, 
the whole question which we are now to decide. It will beobservedthat 
impeachment is nowhere defined in the Constitution, nor the extent 
of Its application either to persons or to crimes definitely settled and 
determined. We must therefore look to other sources for the meas- 
ure of the authority conferred upon the two Houses of Congress by 
the provisions of the Constitution already referred to. 

Prior to the adoption of the Federal Constitution impeachment was 
a recognized mode of procedure in this counti^ against public offend- 
ers, and had been incorporated into the constitutions of all the States 
which were represented in the convention that formed the Federal 
Union, or at least in all the States that at that time had adopted con- 
stitutions. In none of the State constitutions had it been defined, 
though prescribed as the appropriate remedy for the prevention of 
official crimes. In the first fundamental law of my own State, adopted 
on the 20th day of September, A. D. 1776, a provision was inserted for 
the impeachment of persons holdin^official relations to the St-ate guilty 
of high crimes while in office, and in most, if not all, the other States 
were constitutions formed about the same time with similar provis- 
ions. In none of these early State constitutions is the power of im- 
peachment or the extent of jurisdiction thereunder defined. Nor had 
there been any practical application of the power of impeachment in 
any of the States then forming the Union. We must therefore look 
to other sources to ascertain the nature and extent of the powers and 
jurisdiction which may be exercised under the provisions of the Fed- 
eral Constitution to which reference has been made as the source of 
congressional authority. 

To ascertain their meaning I apprehend recourse must be had to 
the history of impeachments in England, from which we have bor- 
rowed not only the remedy itself but the mode of proceeding therein. 
I shall not attempt a recital of the cases of impeachment that have 
occurred in that country, but content myself by saying that with few 
exceptions, if indeed there are any exception, it was a proceeding 
intended to reach and punish high official crimes, <uid was applied to 
persons indiscriminately in and out of office or public station who 
had been j^uilty of offenses at any time while charged with publio 
trust or while holding some official relation to the government. Hal- 
lam, in his Constitutional History of England, says that — 

The earliest instanoe of pctrliamentary impeachment or of a solemn accusation 
of any indiTidnal bv the Commons at the bar of the Lords was tliat of Lord Lati- 
mer in the year 1376. 

Impeachments occurred at various periods in Parliament subse- 
quent to that time, but in very few, if any, instances has it been ap- 
plied to any but persons who were or who had been in some way 
charged with official duty. Indeed at one time the House of Lords 
refused to try an impeached commoner, on the ground that they were 
not compelled to give Judgment against any but peers of the realm. 
This refusal on the part of the House of Lonls shows conclusively 
that at that time no person other than those high in rank and station 
could be proceeded against by impeachment for any offense. 

The Lords subsequently modified their views on this point and en • 
tertained complaints against persons inferior in station to themselves, 
but I am not aware of any instance in which the attempt was made to 
impeach a private individual. If such instances occurred at any time 
it must have been before the powers of Parliament were well under- 
stood. We all know that in the early days of English history the rights 
and powers of Parliament were not clearly defined ; ana it may be 
that excessive authority was at times claimed and exercised by both 
Houses of Parliament, and private persons subjected to their control. 
The constitution of England and the powers of Parliament did not 
reach their present well-detined limits in a day, but became settled 
and marked by centuries of time. To whatever extent, therefore, 
the remedy or process of impeachment may at any time have been 
carried, whatever may have been the character of the crimes or the 
persons to which it was applied, certain it is that at tho time our 
Constitution was adopted it was understood, both in England and in 
this country, to extend only to such persons as were or had been in 
civil office, and who were or had been guilty of some high official 
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crime or breach of public duty. No instance can be fonnd of its ap- 
plication otherwise for a long time prior to the date of our Consti- 
tution. 

Nor was any such unlimited power claimed by the British Parlia- 
ment. It was asserted by the learned counsel for the defendant in 
this case, and has been repeated in argument by Senators, that pri- 
vate persons who had never held any public trust were liable to im- 
peachment in England, and that, if the Jurisdiction of Parliament 
over persons was held applicable to imi)eachments in this country, 
every American citizen is liable to impeachment. No greater mistake 
could be made. Trial by Jary is the birthright of Euglishmen, and is as 
well secured by Magna Charta aa it is by our own Constitution. There 
may have been a few instances when this right has been denied, but 
no instance of its denial can be found in that country more flagrant 
or inexcusable than recently occurred in this country, when a woman, 
believed by many to be innocent of the crime with which she was 
charged, was tried by a military commission and condemned and ex- 
ecuted. The mistake arises from a very erroneous idea of the power 
of the British Parliament. There are limitations on the power of 
Parliament which are as well defined as are the powers of Con- 
gress, and eqnally as well observed. In the exercise of legislative 
lunctions Parliament may be omnipotent, but in the exercise of ju- 
dicial authority no such omnipotence is claimed. Its jurisdiction aa 
the highest court of the realm is as clearly settled as the Juridisction of 
the court of King's Bench. It takes no cognizance of the crimes of 
private persons, but leaves them to be tried by the courseof thecommon 
law, dealing in the exercise of its criminal jurisdiction only with pub- 
lic offenders. This view of the jurisdiction of Parliament in impeach- 
ments is fully sustained^ in my opinion, by the remarks of Blackstone 
in the fourth book of his Commentaries, page 259. 

Nor does impeachment by the practice of Parliament now extend, 
nor has it for a Jong time extended^to offenses committed by military 
and naval officers holding no other relation to the Government. It 
may be that peers of the realm and others connected by rank and 
station with the management of public affairs, holding high commis- 
sions in the army or navy, are subject to the jurisdiction of Parlia- 
ment, and liable to be tried by impeachment : but such liability arises 
from their relations to the public, indcpenaent of their connection 
with the military ornaval service of the country. Military men holding 
no other relation to the government are subject to military law, and are 
tried by courts-martial in Great Britain, as in this country, for offenses 
cognizable and punishable by such laws, and this was the case long 
pnor to the f< rmation of the Federal Constitution. A noticeable in- 
stance might be cited in the case of Admiral Byng, who was tried by 
court-martial in 1757, just thirty years before the Constitution was 
formed, and unjustly condemned and executed. He had been placed 
in command of a squadron of ten ships-of-the-line, and ordered to the 
Mediterranean to re-enforce and strengthen the forces in Minorca. 
He was advised of the inefficiency of his outfit and of the superior 
strength of the French fleet, which had already landed a heavy force 
and reduced nearly the whole island ; but, nevertheless, he endeav- 
ored to obey his instructions, and encountered the French vessels su- 
Serior in number, and, after a vigorous engagement, ending without 
ecisive result, both souadrons withdrew. Complaints were made 
by the people of Great Britain against both the admiral and the min- 
istry for the failure of the undertaking, and the ministry, to protect 
itself iiom centre, caused the fCdmiraf to be tried as stated, and, in 
obedience to its wishes, he was condemned, and suffered death. This 
instance of the trial of a distinguished naval officer by court-martial, so 
recent and so unjust, was known to the membersof the convention that 
framed our Constitution. They knew that impeachment did not extend 
to such officers^ but was applied solely by the practice in Parliament to 
offenses committed by persons holding civil offices under the govern- 
ment. They were as familiar with the application of impeachment 
as we are. They knew as well the extent of its application to per- 
sons and to crimes as we know to-day, and they intended by the pro- 
visions of sections 2 and 3 of article 1 of the Constitution to confer 
precisely the same power and jurisdiction upon Congress that was 
exercised in England by Parliament, save only as it was limited by 
express provisions in the Constitution itself. 

The investiture of Congress with this power of impeachment is made 
in apt and fitting terms. The words employed are " the sole power 
of impeachment "and ** the sole power to try all impeachments." It 
is difficult to imagine how clearer, stronger, or broader expressions 
could have been used to convey authority or jurisdiction, or now they 
could have been so employed without an intention to confer ux)on 
Congress not only the exclusive, but the most ample, power of im- 
peachment ; upon the House of Representatives the fiul and unre- 
stricted authority to impeach by formal accusation, and upon the Sen- 
ate full and complete jurisdiction to try and determine the truth of 
the accusation. The word ** power " is perhaps the most comprehen- 
sive and appropriate word that could bo employed to confer author- 
ity, and was used by the convention in the same sense and with the 
same effect in the sections under consideration that it was intended 
should be given to it in any other part of the Constitution where it 
was employed to express a delegation of authority to Congress. It 
is true that other clauses of the Constitution which I shall hereafter 
notice in certain respects limit and regulate the power thus clearly 
and broadly given ; but without such restrictions and regulations the 
authority of Confess would be as absolute and unlimited in impeach- 
ments as it is in the Parliament of Great Britain. 



I now proceed to notice the limitations found in the Constitution 
upon the i>owerof impeachment granted 'to Congress in the first 
article. It will be observed that whatever restrictions exist upon 
the power apply exclusively to the Senate sitting for the trial of an 
impeachment and do not touch the power confemd upon the House 
of Kepresentatives to impeach. It will also be further observed 
that they principally affect the judgment to be rendered upon con- 
viction, and in no sense restrict the jurisdiction of the Senate to try 
the party accused. The provisions of the Constitution requiring the 
Chief Justice to preside when the President of the United States 
shall be on trial and that the Senate when sitting for the tiial of an 
impeachment shall be on oath or affirmation can in no sense be re- 
garded as restrictions or limitations upon the power of the Senate or 
as in any way affecting its jurisdiction to try an accusation ; they 
simply regulate the proceedings upon the trial, nothing more. 

Two limitations upon the power granted to the Senate are found 
in section 3 of article 1 of the Constitution, and in my opinion these 
are the only limitations upon the power found in that instrument. 

The first of these, if indeed it can be properly considered a limita- 
tion of the power at all, is a restriction on the xH>wer to convict. It 
is in these words : 

And no person ahaSi be convicted without the ooncnrrence of two-thirds of the 
members present. 

This provision was doubtless inserted for the greater protection of 
persons accused, and was intended to exclude the possibility of a con- 
viction without the clearest proof of guilt. Without this provision a 
bare minority of the members present would have been sufficient to 
convict, and it may therefore be regarded as in some sense restrictive 
of the power of the Senate, but aa in no manner affecting its jurisdic- 
tion to try a person accused in due form by the House of Represent- 
atives. 

The only remaining restriction upon the power conferred upon the 
Senate is that which refers to the judgment to be rendered: 

Judgment in cases of impeachment shall not extend farther Uian removal from 
office, and disqaallflcatlon to bold imd ei^oy any office of honor, trusts or profit un- 
der tbe United States ; but the party convicted shall nevertheless be uable and 
subject to iudicfment, trial. Judgment, and punishmentt according to law. 

This is clearly a limitation upon the judgment to be rendered, and 
was inserted for that pnr|>o8e. The House of Lords in England were 
not thus restricted in the judgment which it could render m cases of 
impeachment, but it pronouncedthe judgment prescribed by the law 
of the land as the punishment for the offense of which tbe party was 
fonnd guilty ; and the judgment thus rendered was a complete bar 
to further prosecution in the criminal courts. The idea seems to pre- 
vail with some persons, and has been more than intimated in the dis- 
cussion of this question, that the House of Lords could impose what- 
ever punishment it might see proper upon the person convicted on 
impeachment. This is a very erroneous idea. It could inflict no 
other punishment than such as had been previously prescribed by law 
or which the common-law courts could and would have been bound 
to inflict for similar offenses. The judgment, however, of the House 
of Lords might go the extent of the law ; and I ai>prenend that but 
for the provision of the Constitution under consideration, and the 
limitation it prescribes, the judgment of the Senate upon conviction 
on impeachment could haye gone to the same extent and could have 
been pleaded with effect in any further prosecution in the courts for 
the same offense. 

The framers of our Constitution saw proper to limit the ludgment 
of the Senate so that it could not go beyond removal and aisqualifl- 
cation, and then remit the person convicted to the criminal courts to 
be dealt with according to law. It will be observed that in the clause 
under consideration removal and disqualification are not made manda- 
tory upon the Senate, but are left within its discretion. The judg- 
ment shall not extend further than removal and disqualification, but 
need not go so far. It might have been a judgment of censure, or of 
suspension, or of removal without disqualification. The clause was 
intended to limit the judgment, not to prescribe what it should be. 

Neither of the limitations to which Ihave referred affect in any 
way the jurisdiction of the Senate to try a party impeached, and do 
not therefore touch the (question now before the Senate. These are 
all the restrictions contained in the Constitution upon the power of 
the Senate in the trial of impeachments, unless there is some limita- 
tion or restriction found in section 4 of article 2, which it is claimed 
by some contains both an affirmative grant of power and a limitation 
upon its exercise. ^ 

We have already seen that tbe power of impeachment in its am- 
plitude is conferred by the second and thinl sections of article 1 of 
the Constitution. Does the fourth section of article 2 in any way en- 
large that power or confer jurisdiction upon the Senate not already 
possessed f That it contains no express grant of power is admitted ; 
and it is difficult to see how an express grant conferred in the clearest 
and most ample manner can be enlarged by implication. The lan- 
guage of the section is : 

The President Vice-President and all civil officers of the United States, shall be 
removed from office on impeachment for, and conviction of, treason, bribery, or other 
high crimes or misdemeanors. 

What authority is given by this language either to the House of 
Repi-esentatives or to the Senate to proceed by impeachment against 
any one f Certainly it will not be contended that standing alone, 
unconnected with other provisions of the Constitution, it authorizes 
the Senate to take cognizance of official misconduct or summon to ita 
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bar the most guilty official offender. If the section confers jorisdic- 
tion, may I not inquire upon what department of the Qovemment is 
it conferred f It is not conferred in terms upon the Senate ; and from 
the language employed, if this was the only provision relating to im- 
peachment, jurisdiction might be exercised with as much propriety 
by any other department of the Government as by this body. 

Congress nor neither branch of Congress can rightfully claim or 
exercise any power which is not expressly granted to it, or which is 
not essential and necessary to carry out an expressl^r-granted power. 
It would therefore be a dangerous doctrine to maintain that Congress, 
in the absence of any express grant of power ui>onany ^ven subject, 
could assume to exercise such power m>m an implication onl^. So 
that, if this fourth section of article 2 were the only provision in the 
Constitution referring to impeachment, I should deny that Congress 
had any authority upon the subject at alL The defendant mignt in 
such case interpose very properly a plea to the jurisdiction of the 
Senate and defy its power either to try or give judgment against him. 

This 'section confere no jurisdiction over nenons not impeachable 
under other ])rovisions of the Constitution. We have already seen that 
by the practice of Parliament civil officers and persons holding posi- 
tions of public trust were impeachable and that the same authority 
of impeachments was conferred by the first article of the Constitu- 
tion upon Congress that was possessed by Parliament, except as it 
was expressly Umited in the instrument itself. Neither the enumer- 
ation of the persons impeachable nor the offenses for which they 
could be impeached in the section can be construed as conferring or 
enlarging the jurisdiction of the Senate, for without such enumer- 
ation the pei-sons therein named would have been impeachable for 
any of the crimes mentioned in the section. If the provisions of the 
fourth section of the second article had been intended to confer or 
enlarge the jurisdiction of the Senate, they would have been inserted 
among the grants of power to Congress, and not in another part of the 
instrument relating exclusively to the executive branch ox the Gov- 
erment. The men who made the Constitution were not novices, but 
understood fully the importance of discriminating clearly between 
tlie powers of the different departments of the Government. Hence 
when power was given to Congress it was so declared in express 
terms and so in regard to the executive and judicial branches of the 
Government, to make the line of dcmarkation if possible still more 
clear the powers conferred upon each department were placed in sepa- 
rate articles of the Constitution. 

The Constitution must be construed by the same rules of ooustruc- 
tion that are applied to other instruments and its meaning ascertained 
by giving to each provision the effect it was designed to have. The 
object pr(»poeed by this section (section 4, article 2) is no less obvious 
from the language employed than from the debates in the convention. 
The purpose intended was to insure the removal and disqualification 
of the President, Vice-President, and other civil officers if convicted 
k on impeachment while in office. By the provisions of section 3 of arti- 
cle 1, as I have already stated, it was left to the discretion of the Sen- 
ate to remove and disqualify the guilty incumbent or not, and this 
fourth section was inserted to take away that discretion and render 
the removal and disqualification certain. It was not intended to con- 
fer jurisdiction or in any way enlarge the jurisdiction idready con- 
ferred upon the Senate. It was inserted for no such purpose and can 
have no such effect. 

It has been insisted and urged as an argument in favor of the ju- 
risdictional character of this section that without its provisions the 
President of the United States could not have been impeached for 
any official misconduct. This is a great mistake, arising doubtless 
from the fact that in England the king was not imi>eachable by Par- 
liament. The kingly office is a very different office from that of the 
President of the United States. The latter holds his office only for a 
limited time and derives his authority from the people, to whom he 
is always responsible; whereas the king reigns independently of his 
subjects and by right of inheritance, responsible neither to the people 
nor to Parliament. 

By turning to section 3, article 1, it will be seen that the Constitu- 
tion had already, if not expressly at least by implication, provided 
for the impeachment of the President speciaUyby requiring the Chief 
Justice to fireside when he was on triaL Without, however, any 
special provision he would have been liable to be impeached for offi- 
cial crimes under the general power of impeachment conferred upon 
the House of Repreeentativee, and could have been tried by the inn- 
ate as any other civil officer. 

Nor in my opinion does this fourth section operate as a limitation 
upon the jurisdiction of the Senate in any respect. It has been in- 
sisted in argument that the words *' civil officers'' used in this section 
apply only to persons actually in office, and that therefore the juris- 
diction of the Senate in the trial of impeachment is limited to ofacials 
incumbent at the time of the trial. If the promises were admitted, 
the conclusion does not necessarily follow. If it were admitted that 
the term '^ci vil officers'' as used in this section applies exclusively to 
the incumbents of office, and their removal and disqualification made 
mandatory upon oonviction, it does not follow that persons who have 
held civil offices under the Government and been guilty of the offenses 
named in the section are exempt from liability to impeachment and 
to disqualification if convicted. 

But I am not prepared to admit that these words are used in a sense 
■o restricted and narrow as is claimed. In their broader signification 



they embrace all persons who have held office and been guilty of the 
commission of official crime therein. It is in this broader sense that 
the same words aro used in several statutes which provide for the 
punishment of official misconduct. No question has been made in the 
courts that the appellation of civil officers used in these statutes does 
not apply as well to persons who have been removed from office after 
their offenses have been discovered as to incumbents. Indeed, to con- 
fine these words, when used in the statutes, to persons actually in 
office would render it difficult, if not impossible, to convict for the 
most flagrant official crime ; for immediate removal follows the detec- 
tion of guilt in a public officer. A more reasonable construction, 
therefore, is to consider the term "civil officer," as used in section 4, as 
applicable alike to persons actually in office and to such persons as 
have held official relation to the Government, and while in office have 
been guilty of the offenses specified in the section. By such an in- 
terpretation the guilty incumbent upon impeachment may be removed 
ana disqualified, and no guilty official by resigning allowed to escape. 

Looking then alone to the language of the Constitution relating to 
impeachment and giving to each clause that construction which har- 
monizes with the various provisions on the subject and best effectu- 
ates the object proposed oy their insertion in the instrument, I am 
led to the conclusion that the Senate possesses the jurisdiction to try 
the defendant on the charges contained in the articles of impeach- 
ment exhibited against him, notwithstanding his resignation and re- 
tirement from office before his formal impeachment by the House of 
Representatives. 

It seems to me that this conclusion is sustained not only by a fair 
and reasonable construction of the language of the constitutional 
provisions on the subject, but is fully warranted by what must be 
supxM>sed to have been the intention of the framers of the Constitu- 
tion by incorporating those provisions i n that instrument. The nature 
and object of impeachment and the extent of its application to per- 
sons and to crimes, as already stated, were fully understood at the time 
our Constitution was framed, and if the co nvention had not intended 
that it should reach offenders who had ceased to hold office after 
having been guilty of crimes therein, the men who sat in the conven- 
tion would have so declared in plain and unequivocal terms. At the 
very time when they were framing the Constitution and deliberating 
on this very subject proceedings had been commenced in England 
for the impeachment of Warren Hastings, notwithstanding he had 
been out of office for more than a year before the proceedings wei^ 
commenced. His case hod attracted universal attention, not only in 
England but in this country, and the members of the convention were 
not ignorant or indifferent spectators of an event so marked in the 
history of the country with which they had so long been connected 
and from which they had so lately separated. They knew full well 
that Hastings was to be tried for crimes while in office, though at the 
time he had returned from India and surrendered the power he had 
used with such oppression. Yet with this knowledge, not inadvert- 
ently, but upon deliberation, they incorporated into our Constitution 
impeachment, with all its incidents, save only as it has been curtailed 
by express limitation, as a protection and remedy asainst official 
crime and misdemeanors. If they intended that impeachment should 
lie only against offenders while in office, is it not strange that they 
omitted so to declare in plain and unmistakable language. 

Is it not more reasonable to suppose that the framers of the Consti- 
tution intended to protect the people of this country as fully as the 
people of Great Britain were protected against officialcorruption and 
crime by holding their public servants accountable even uter their 
retirement from place f To suppose that the3r intended otherwise is 
to impute to them a degree of folly I am unwilling to charge. They 
intended, in my opinion, impeachment as a visitation, at the discre- 
tion of Congress, upon official misconduct, and did not intend that 
the guilty should escape b^ resigning his position. If this is not 
true, impeachment is a nullity ; for it would always be in the power . 
of the guilty to evade it. No man who was conscious of bis guilt 
would attempt to retain his office and incur the risk, nay the cer- 
tainty, of removal and disqualification to hold any office of honor, 
trust, or profit, when by resigning his position he could escape the 
consequences of his crime. 

In the consideration I have given to this question I have not been 
unmindful of the fact that an unwise exercise of the power conferred 
upon Congress may sometimes occur. This consideration, however, 
ought to have more weight in conferring a power than in interpret- 
ing one already given. It may some'imes happen, that from party 
zeal or some temporary excitement, the House of Representatives 
may be induced to proceed by impeachment against a person long 
after he has ceased to hold any official relation to the Government for 
offenses committed while in office. But such a contingency is re- 
mote, and not likely to happen. Such a power is admitted to exist in 
the British Parliament, and yet no case of impeachment has occurred 
in that kingdom for more than seventy years. In some of the States 
of this Union where the power now claimed for Congress is undoubted, 
no case of impeachment has overtaken place, audit is at least fair to 
presume that no hasty or ill-advised action will be taken by the 
other branch of Congress, but that the power of impeachment will 
be exereised with deliberation, and only when demanded by the 
public good, especially when the party impeached is out of office at 
the time. 

If it were fair to presume that party spirit at any time could so far 
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inflneDce the action of the House of Repreeentatives as to indnce it 
to proceed onadvisably by impeachment against any person whether, 
at the time, in or out of office, there would be more reason to appre- 
hend that such proceedings would bo instituted against an obnox- 
ious incumbent whose removal might be desired, than agaiust a 
IK>litical opponent who had by resignation or the expiration of his 
term of office retired to the shades of private life. I confess, how- 
ever, that I share but little in the apprehensions expressed by 
others. We have passed through a century of our national exist- 
ence in which party spirit has been fully as unrelenting as it is 
likely to be in the future, and with the single exception of the 
impeachment of President Johnson I am not aware that any large 
number of the American people ever charged or suspected that either 
House of Congress, or any member thereof, was actuated by any 
other purpose than a desire to subserve the public welfare. 

Speoolations, however, about the possible consequences that might 
result from an unwise exercise of a power can render little aid in de- 
termining its existence. If, however, speculation was admissible, if 
apprehended or possible consequences should have any weight in de- 
termining the judgment we are to give upon the question of juris- 
diction presented to the Senate, or the opinions we express thereon, 
then I submit it would bo proper to consider the results that might 
follow a declaration by this bondy that it has no jurisdiction to try a 
high public officer who has resigned and retired from place, although 
his wnole official life may have oeen stained and polluted by corrup- 
tion and crioie. 

If we have not the jurisdiction to try the late Secretary of War 
upon the charges contained in the articles of impeachment simply be- 
cause he retired from the Cabinet on the morning of the day he was 
accused, with the avowed purpose of escaping impeachment and 
evading the jurisdiction of the Senate, then there is in this Qovem- 
ment no assured and certain means for the adequate protection of the 
people by the disqualification of the guilty offender, high or low. The 
most guilty may escape and will be likely, nay, certain, to escape the 
disqualification threatened against official crime. He may havestained 
his hands with bribes and brought reproach upon the country that 
has honored and trusted him, and when his guilt has been detected 
and impeachment is impending, with a view to evade the disqualifl- 
cation provided by the Constitution for his offense and leave the road 
open for his return hereafter to public life, he may throw up his 
commission and plead the immunity that belongs to a private citi- 
zen. 

A Secretary of State may have bartered the honor of his Qovem- 
ment for gold and defy its power to disqualify him from holding its 
highest positions of honor, trust, and profit 4hereaf ter. Or a Secre- 
ts^ of the Treasury may rob the country of its revenues and appro- 
priate them to his own use, or, like the unjust steward^ for selfish 
purposes may divide them among his friends, and, after his guilt had 
been discovered and before articles of impeachment could be pre- 
pared, he could retire from the Cabinet, avoid your jurisdiction, and 
escape the iudgment of disqualification you are authorized to pro- 
nounce. If it shall be suggested that he would still be amenable to 
the jurisdiction of the criminal courts and could be punished by in- 
dictment and conviction under the laws of the land, it is a sufficient 
answer that such liability is only a part of the protection against 
official crime provided by the Constitution of the country. I mif^ht 
meet such suggestion with the further reply that escape from crim- 
inal prosecution and conviction is neither impossible nor improbable 
where the offender has the advantages of wealth and the friendship 
of those in high social and official positions. Besides, in case of con- 
viction in the courts, the President, if so disposed, could exercise the 
pardoning power and relieve the culprit from the penalties of the 
law. Whereas, in case of impeachment, the Executive could not, if 
so disposed, interfere with the judgment upon conviction by the in- 
terposition of executive clemency. 

In the conclusions at which I have arrived upon this question I have 
not considered as important or material the time at which the resig- 
nation of the defendant took place. However proper on the part of 
the managers of the House to present for consideration the techni- 
calities of the law in reference to the doctrine of relation and the 
fraction of a day, I could not consent to decide a grave question like 
the one before the Senate, involving consequences so serious to the 
defendant, on any such grounds. If the jurisdiction of the Senate 
cannot be maintained by a fair interpretation of the provisions of the 
Constitution referring to impeachment, it ought not to be claimed or 
exercised. On the other hand, if a careful examination of the con- 
stitutional provisions on the subject, aided by the lights which con- 
temporaneous and subsequent events afford^lcavee no doubt upon the 
question, then the duty is plain and the jurisdiction must be asserted. 

I have not deemed it necessary to review the authorities referred 
to in argument by the manajgers on the part of the House and by the 
counsel for the defendant. They render m my opinion but very little 
aid in arriving at a correct conclusion upon the qucscion now before 
the Senate, for the reason that the precise question has never hereto- 
fore arisen in any court of impeachment in this country. 

Whatever light the authorities referred to throw upon the subject 
has been so repeatedly presented in discussion by others that further 
review is useless. I may say, however, that in none of the cases of 
impeachments cited, whether occurring in this body or in the States 
of the Union, nor in the opinions of commentators or other eminent 



men who have written upon the subject do I find anything, when 
pixYporly understood, at variance with the conclusions at which I have 
arrived. 

Neither Story nor Rawle in their Commentaries upon the Constitu- 
tion, though evidently differing in the views which they individually 
entertained upon the question now for the first time before the Sen- 
ate, has attempted to maintain the opinions which they hesitatingly 
express either by authorities or precedents. The former concludes 
his reference to the subject by declaring that i^ ia an open question 
to be settled only authoritatively when it shall arise ; and the latter, 
while clearly indicating his own opinion, makes no attempt to sustain 
it by reference to the opinions of others, but dismisses the subject by 
remarks embraced in a single partua^ph. 

The case of Blount, so often referrod to, has no relevancy to the 
present case, and the opinions expressed by the learned counsel who 
appeared for Blount or the managers on the part of the House of 
Representatives were submitted upon a question totally distinct from 
that now before the Senate, and consequently throw but little light 
upon it. 

The case of Bernard recently tried in the State of New York upon 
charges involving in part his official conduct during a previous term 
in the same office which he held at the time of his impeachment raised 
more nearly the question presented by the pleadings in this case than 
any that has been cited. Yet the question as presented in that case 
,was involved in others not in this, and, although the jurisdiction was 
maintained by a majority of the court, the complication of questions 
involved not less than the divided opinion of the court renders the 
decision in that case unreliable as authority in the determination of 
the question before us. This case stands alone and cannot be de- 
termined by precedents, for none can be found. Fortunately for the 
character of our Government this is the first instance in our history 
where a high Cabinet officer, charged with the responsibility of aa- 
ministering the affairs of one of the most important Departments of 
the Grovemment and intrusted with the dispensation of immense pa- 
tronage has been formally charged at the bar of the Senate with 
bribery and corruption in office. 

I am glad that no precedent exists to guide our action and control 
our deliberations in the case before us, but that it must be settled 
from an honest conviction of the oonstitutional powers and duty of 
the Senate and with a just regard to the rights of the defendant and 
the welfare and protection of the people of the land. 

Entertaining tne opinion that the Senate has iurisdiotion to try the 
defendant on the articles of impeachment exhibited against him, not- 
withstanding his resignation prior to his impeachment, I must vote 
accordingly. In my opinion the demurrer should be overruled. 



OpiaiMi •£ Hr. JTMie*, •f FtorUa, 

Delivered May 26, 1876. 

Mr. JONES, of Florida. The importance of the case in which we 
are now called to render judgment is all the apology that need be 
offered for a statement of the reasons which I am about to give for 
my vote. Since we have been engaged in the investigation of the 
intricate and novel question presented by the record before us, we 
have all felt the want of explicit authority to guide us to a safe con- 
clusion. The decision of the Senate in the case of Blount, so often 
referred to in the arguments of counsel, has come down to us unao- 
companied by any reasons whatever, and we are left to conjecture to 
ascertain the opinions of the Senators who sat in that case upon the 
^^reat issues of law which were before them. It is true that a major- 
ity of them decided that the Senate had no jurisdiction over the de- 
fendant in that case because he was not a civil officer of the United 
States. Had the Senate in 1798, composed as it was of men who were 
familiar with the history of the Constitution, and who witnessed its 
formation and adoptiop, ^ven us a clear statement of the law which 
then governed it in the trial referred to, it might have dissipated the 
doubts and difficulties which now surround us. 

Let us not imitate the example they have set us in withholding the 
reasons of their judgment, but let us leave to those who shall succeed 
us the full benefit of every argument which has contributed to the 
conclusion at which we have arrived. The plea of the respondent, 
the replication of the House of Representatives, and the demurrer 
thereto, in my opinion present to the Senate an issue of law which it 
is our duty to meet and decide without reference to the matters of 
fact which are stated in the subsequent pleadings. 

The plea alleges in substance that at the time the House of Repre- 
sentatives ordered the impeachment of the respondent, and at the 
time the articles of impeachment were exhibited against him at the 
bar of the Senate, he was not then, nor hath he since been, nor is he 
now, an officer of the United States. 

The replication alleges the insufficiency of the plea, and then states 
that at the time the several acts charged against the respondent were 
done and committed, and thenoe continuously until the 2d day of 
March. 1876, the respondent was Secretary of War of the United States. 

To this replication a general demurrer was filed. 

It is very clear that this replication does not meet the issue ten- 
dered by the plea in the usual way. The House of Representatives 
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had three courses open to it: First, demur; second, travortie or deny 
the allegations of the plea ; or third, coufeHS and avoid them. It has 
done neither of these things. The replication confesses the truth of 
the facts stated in the plea, but it sets up no new matter in avoid- 
ance of them. It re-aflirms the facts stilted in the articles, for it must 
he borne in mind that the articles state that the several acts charged 
against the respondent were all committed while he held the office of 
Secretary of War, and this allegation is admitted to be true by the 
respondent's plea. The additional statement that be continued to 
hold the office until the 2d of March, 1876, adds no legal force to the 
replication, for it nowhere alleges that he was impeached on that day 
or previous to it. The joiner in demurrer by the House precludes the 
managers from connecting in any way the issue of law thus created 
with tne issues of fact tendered and accepted in the subseonent plead- 
ings. If we are going to pay any regard to the established rules of 
pleading, we cannot upon this demurrer give any judgment except 
upon facts the truth or which is not disputed. 

Let us see, then, what facts are admitted by the pleadings. It is an 
elementarv rule of pleading that all allegations not traversed or con- 
fessed and avoided must be taken as admitted. The respondent, 
therefore, has admitted that the acts charged agaiust him were com- 
n)itted while ho was Secretary of War. But he says we have no juris- 
diction to try him, because at the time of his impeachment he was 
not, and i« not now, Secretary of War. The replication by not de- 
nying the facta set up in the plea admits that the respondent was not 
at the time of his impeachment Secretary of War and does not now 
hold said office. So that we have clearly before us the following 
facts, the truth of which is conceded : 

First. That the offenses and acts charged in the articles of im- 
peachment were done and committed by the respondent while he was 
Secretary of War. 

Second. That since that time 'and before his impeachment the re- 
spondent relinquished that office. 

Third. That the respondent since the 2d day of March, 1876, has 
not been an officer of the United States. 

These facts present to our minds a most perplexing legal qneetion ; 
that is, whether or not the respondent is subject to trial and punish- 
ment under the provisions of the Constitution relating to impeach- 
ment. 

This is a question which rises far above all party considerations. We 
have been told from the bar that it is l>etter that ninety-nine guilty 
men should escape than that one innocent man should suffer. But it 
might have been said with more aptness that it is better that five 
hundred guilty men should escape than that the Constitution should 
be violated. We all know how hard it is to divest the human mind 
and heart of those impressions and feelings which in times of party 
excitement insensibly creep upon us. 

History does not furnish a single exam^de of oppression or of tyr- 
anny, of violated right or party persecution, which the sanctity of 
law and the plea of good intention were not put forth to support. 
Man in all ages, both civilized and barbarous, has never been wiUing 
to admit that his excesses of power and authority were anything 
more than impartial and honest judgments demanded by the public 
good. Even Socrates when commanded to drink the fatal hemlock 
was not considered a victim but a subject of just and merited punish- 
ment. The most successful efforts that have ever been made to break 
down the liberties and destroy the rights of the people were those in- 
sidious and plausible iudgments and opinions of courts and lawyers 
which in cases of doubt and uncertainty have usurped the functions 
of the law-maker, and in place of interpreting existing laws have es- 
tablished new rules and principles. 

I am not of those who imagine that the greatest security for our 
liberties is to be found in the wisdom and impartialitv of courts of 
justice. Still I entertain the very highest respect for the courts and 
judges of the land. I am willing to go as far as any one in my sub- 
mission to judicial construction in alfcasee of a civil natnre in which 
property only is Involved. But I shall never yield my consent to the 
conviction of any man for crime where the law of the case is so very 
doubtful as to render it necessary to find authority for the conviction 
in elaborate and subtle arguments and refined distinctions drawn by 
logicians of great skill. 

jBnough has been said during the discussion of this case to satisfy 
me that if a person may be impeached for what are called official 
crimes after he has given up official station, it must be done in pur- 
suance of a power arising from construction and not from the direct 
language of the Constitution. 

The proposition is broadly asserted by the managers that when an 
impeachable offense is committed in office the person who commits 
it remains liable to impeachment, whether in office or out of office, 
during the whole perio<l of his life ; that when the crime is commit- 
ted the jurisdiction attaches and cannot afterward be divested by any 
act of the offending party. If this is the meaning of the Constit ution, 
it is full time the people were apprised of it, for in my opinion a more 
dangerous or unwarranted power was never claimed to belong to the 
General Government. 

We have been told that the sole power of impeachment is vested in 
the House of RepresentativesMind the sole power to try impeachments 
conferred upon the Senate. This is true. It is further insisted that 
our jurisdiction over impeachable offenses is to be looked for in these 
clauses, and that we should go to the wide domain of the common 



law to ascertain the meaning and limitations of our powers ; thafe 
the same rule of construction must be adopted with respect to im- 
peachment which prevails in all cases when a common-law power or 
crime is presentea for consideration ; that there are no limitations 
in the Constitution upon our power of impeachment but what are to 
be found in that system of laws from which this term has been im- 
ported, except as to the punishment which we may impose after con- 
viction ; that as the common law at the time of the adoption of oar 
Constitution extended the power of impeachment to all official of- 
fenders, whether in or out oi office, the same authority now exists in 
this and the other House of Congress. The doctrine contended for 
by the learned managers is in my opinion utterly inconsistent with 
the theory of our government. Our Constitution is an instrument of* 
enumerated powers. These powers may be classified under two heads, 
first, express powers ; and second, implied powers. 

In some instances a general authority is given in express words to 
do particular things, but the means best adapted to the ends in view 
are left to the judgment of Congress. It is a fundamental principle 
of on* system that all implied powers conferred by the Constitution 
must be exercised by Congress, and, before assuming the forms of 
laws, subjected to the checks of each of the departments which con- 
stitute the law-making authority. There is no single department or 
officer of the Government that is invested with auuiority to exercise 
any implied powers. 

There is no officer or tribunal under our Constitution whoso duties 
and jurisdiction are not fixed by express law. The executive power 
which is vested in the President is not the loose and indefinite au- 
thority which appertained to the Crown of Great Britain when our 
Constitution was adoptod. The powers of the Executive are limited 
and restricted by the Constitution and the laws, and he is not per- 
mitted in any case to resort to construction to ascertain how far 
he may go in discharging his official duties. The same may be said 
of the judicial department. Judicial and executive ]>owerB were as 
well know and defined in England as the power of impeachment. 
Still, we find these powers limited and restricted in accordance with 
our republican system, and nothing left to implication. 

The monarch had power to regulate weights and measures, grant 
franchises, appoint all officers, and authorize the coining of money. 
But did any one ever pretend that these prerogatives attached to the 
office of President because we borrowed our ideas of executive duties 
from the English system T The gran t in our Constitution which vests . 
all executive power in the President is fully as broad as that which 
vests the sole power of impeachment in the other House and the sole 
power to try impeachments in the Senate; still there is not a Senator 
on this floor who will say that a single attriji>ute of the kinz which 
existed in 1787 was vested in the President by the grant of alT execu- 
tive power to that officer. The same is true of our courts of law and 
both Houses of Congress. While in some coses we are referred to the 
common law for definitions of legal phrases and terms to aid in the 
exercise of vested jurisdictions, no case can be shown under our 
Federal system where jurisdiction itself is mode to depend upon legal 
usages or practices in England or Germany. 

The Senator from Indiana referred to the jurisdiction of our courts 
in cases of admiralty and equity ; but if he reads the Constitution 
closely he will find the grant refers to cases in equity arising under 
the laws and Constitution of the United States, and that the admiralty 
jurisdiction conferred waa that only which was exercised in the colo- 
nies at the time of their separation from Great Britain, and did not 
carry with it any power to try crimes which belonged to the same 
jurisdiction in England. The fourth section of the second article of 
the Constitution of the United States declares—- 

The PreAident. Vioe-Preddent, and all dvil oflBcers of the United States, shall be 
removed from oOice on impeachment for, and conviction of, bribery, treason, or 
other high crimes and misdemeanors. 

It is contended that this section is not the source of our jurisdic- 
tion in cases of impeachment, but that it was only intended to make 
the removal of the officers designated compulsory upon the Senate 
when they were convicted. Some meaning had to be given to the 
language of this section, and it seems to me that the one assigned to 
it is so unreasonable and inconsistent with sound argument that it 
never could have entered into the minds of the f ramers of the Consti- 
tution. It is further contended that this section is not a limitation 
at all upon the power of impeachment ; that that power is without 
limit, except in respect to the punishment to be imposed. The En- 
glish parliamentary law does not give us any definition of the offenses 
which are impeachable. It has left it to Parliament to say for what 
offenses officers and subjects may be impeached. 

Judgment in cases of impeachment under our Constitution shall no!| 
extend further than removal from office and disqualification to hold 
office. One of these two alt-ematives must follow every conviction in 
imx>eachment. Now, whether yon disqualify or remove, the same con- 
sequence must result to the person in office; he forfeits his position 
as an officer. Why should the Constitution therefore have devoted a 
whole section to make it obligatory upon the Senate to do that which 
must be the result of every conviction without it! Does not every 
one know that a judgment of disqualification takes effect from tho 
time it is rendered T 

Now, inasmuch as English precedents are relied upon, it may be 
safely said that no example of conviction in a case of impeachment 
can be found which was not followed by a loss of office when the 
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offender held one. If the framers of the CoDstitution were aware 
that only official offenses gave rise to impeachments in England, 
they could not have been ignorant that all convictions in snch cases 
Tvere followed by a deprivation of office. Some other reason mnst 
be fonnd for the incorporation of the fourth section of the sec-ond article 
into the Constitution besides the necessity of a provision to compel 
the Senate to remove the officer. The proceedings of the convention 
throw some light on this snbjcct. It is well known that all the reso- 
lations looking to a frame of Government bronght before the conven- 
tion Avere submitted to a select committee whose duty it was to re- 
port a constitution. This they did on the 6th of Angust, 1787. In 
pursuance of a resolution adopted by the convention and looking to 
the impeachment of the President, the committee on detail, in the 
tenth article of the Constitution reported, put this provision : 

The Presidenl— 

8lianT>e removed from offlee od impeachment by the Hoose of Representatives and 
conviction in the Supreme Coort of treason anil bribery. 

Aft erward the Senate was substitu ted for the Supreme Court. This 
part of the Constitution elicited some debate. Colonel Mason ob- 
jected to confining the power of impeachment to treason and bribery, 
lie moved to add after oribery maladministrauion. Mr. Madison said 
this term would be too general. Mr. Morris said it would do no harm, 
as an election every four years would prevent maladministration. 
Colonel Mason withdrew maladministration and substituted " other 
high crimes and misdemeanors,^ and these words were adopted. In 
the adoption of this substitute there was a compromise between those 
who advocated an almost unTlmited power of impeachment with 
respect to offenses and those who favored a more restricted power. 

Is it not obvious that the convention never dreamed of the idea of 
compulsory removal. They looked only to Jurisdiction. They spoke 
only of the power of impeachment. The meaning of the section, as 
understood by the framers of the Constitution, was that the officers 
designated in it should not be removed from office for any less of- 
fenses than treason, bribery, or high crime and misdemeanor. The 
Surpose was to fix and limit as well as they could the powers of the 
enate and House. Colonel Mason succeeded in extending the power 
beyond treason end bribery. Mr. Madison's reasons prevailed, and 
maladministration was stricken out because it would give too great 
a power to the Senate. 

But suppose the fourth section of the second article is not the source 
of our Jurisdiction, can any reason be assigned for limiting this com- 
pulsory duty of removal to civil officers of the United States f The 
learned managers were force<l, I think, to admit — indeed their argu- 
ments led irresistibly to the conclusion— thatmilitary and naval officers 
were within the power of impeachment. If so, why was not their re- 
moval provided for the same as that of civil officers f Is an admiral 
or a general of less consequence or more dangerous when they abuse 
their powers than a custo*>2- house officer or a district JudgeT It is 
said that jurisdiction attaches whenever an official offense is commit- 
ted, but is there no limitation to our jurisdiction in such cases f There 
is certainly not if the English doctrine is to prevail ; for an admiral 
who neglects the safeguaras of the sea or h> who commands an army 
in the field are liable to impeachment according to even the modem law 
of England. Where do you find the limitation which restricts your 
power to ci vil officers f Do you not find it in the fourth section of the 
second aiticle of the Constitution f Have we not the authority of the 
Senate sitting^-os a high court for saying that none but civil officers 
of the United States can be impeached, or at least removed from office 
on impeachment f 

Whatever may be the doubts in regard to the Judgment of the Sen- 
ate in Blount's case in 1798, there was one question decided in it which 
shows what was thought of the unlimited power of impeachment in- 
sisted upon then as now. The principal question in that case was not 
whether a person who holds the office of Senator is an officer of the 
United States, for no one ever denied that a Senator is snch an officer ; 
hut it was whether or not Senator Blount was a civil officer of the 
United States, so as to give the court Jurisdiction over him. Does not 
everybody see that if tlie Jurisdiction of the Senate and House were 
not affected by the limitations contained in the fourth section of the 
second article of the Constitution, which confines the iwwer of im- 
peachment to ctrt'- officers, that the judgment against jurisdiction in 
the Blount case could never have been rendered T We have been in- 
structed with long and interesting accounts of the Jurisdiction of the 
English Parliament in cases ot impeachment, and it has been said 
with much force that the history of that body shows that no case of 
impeachment has been tried there in modem times except for official 
crime. 

But no one has undertaken to show that the English law of im- 
peachment as practiced there at all times did not extend to the Lords 
and Commons of Parliament. The Senate then had before it in 
Blount's case an opportunity to exercise the power of impeachment 
which all mnst admit belonged to the English Lords. Had Blount 
been a lord of England and a member of the House of Peers, instead 
of an American Senator, could he have pleaded the want of Jurisdic- 
tion in Parliament to try him because he was not a civil officer of the 
realm? He escaped impeachment before the Senate in 1798, not be- 
cause he was not an officer of the United States, but because this 
body, looking to the fourth section of the second article of the Con- 



stitution as the source of its power and Jurisdiction, decided that he 
was not a civil officer of the United States. I am at a loss to under- 
stand how any man can read the arguments and proceedings in that 
case without seeing that the whole question at issue yras whether or 
not the article and section of the Constitution Just referred to created 
any limitations on the power of impeachment. The court then de- 
cided and had to decide that question. It was in the era when broad 
claims of power were put forth in behalf of the new Government. It 
was the era of the alien and sedition laws, on the decline of federal- 
ism and the dawn of the pure and wholesome doctrines which Jef- ». 
ferson made immortal by his genius and his name. 

Let it be remembered that the very same arguments which are put 
forth to-day to uphold the unlimited power of impeachment were 
snccessfully employed to fasten upon the country the hated maxims 
of 1798, which culminated in the alien and sedition laws. That broad 
and fruitful source of iK)wer, the common law, was the dark and por- 
tentous fountain fi*om which the streams of arbitrary authority 
emanated, and which for a time threatened to inundate and break 
down every rampart and barrier of the Constitution. Look to Mr. 
Madison's report of 1799 and see to what parts of the huge federal 
stracture he directed his magnificent argument. He saw at a glance 
the foundations of the new and dangerous heresy. He saw that he 
must demolish the monstrous doctnne that the common law — the 
barbarous, far-reaching, and unfathomable common law— had been 
adopted by and incorporated into that Constitution which he had. 
labored so much to create. 
At the conclusion of his great argument he said : 
Snob being the ground of onr Revolntion, no snpport or color oan be drawn from 
it for the doctrine that the common law is binding on these States as one society ; 
the doctrine, on the contrary, is evidently repagnant to the fundamental principle 
of the Revolution. (See Maoison's report, page 507.) 

Our system of impeachment, as was aptly said by Garrett Davis 
in Johnson's trial, is sui generis; it borrows nothing from the common 
law. Civil officers of the United States are alone liable to impeach- 
ment. The Senate is made the court of impeachment. The Chief 
Justice must preside when the President is on trial. Two-thirds of 
the Senators present must concur in a conviction. No impe^ichment 
can take place, except for treason, bribery, and other high crimes and 
misdemeanors. The judgment ma^ extend to removal from office and 
disqualification to hold office. If it was the purpose of the Constitu- 
tion to give to the Senate and the House the same power of impeach- 
ment which was exercised by the British Parliament, where was the 
necessity of all these express provisions T It is said that the Consti- 
tution intended only to limit the punishment, and has left the En- 
glish Iaw in full force. 

Put why designate the officers and the offenses for which they 
may be impeached T Did not the English law of impeachment ex- 
tend to all public officers and according to the admissions of the man- 
agers authorise the prosecution of all official offenses f Is there a 
ease to be found in all English history of a conviction upon impeaoh- 
ment that was not followed by a loss of office f If there is, I chal- 
lenge its production. Why, then, should the framers of the Con- 
stitution have ma^e removal from office a compulsory duty on the 
Senate when, under the general power given to it in the Constitu- 
tion and the interpretation that had ever been put upon it in England 
and which is claimed to have followed it here, that result was sure 
to follow every conviction. Mr. Hamilton, who favored a stronger 
constitution than that adopted, submitted to the convention a plan of 
govemmentrin which he put a provision on the subject of impeach- 
ment. That provision contains every element of power which is to be 
found in our present Constitution on this sabieet, leaving out the 
governors of States and Senators, whom he included among the offi- 
cers subject to impeaehment. It is as follows : 

Governors. Senators, and all oflSoers of the United States to be liable to impeach- 
mont for msl and corrupt conduct, and, upon conviction, to be removed from office 
and disqualifled from holding any place of trust and profit; all impeachments to be 
tried by a oo*irt. 

Look now at the language of the fourth section of the second arti- 
cle of onr Constitution, and read it in the light of Hamilton's provision : 

The President, Vice-President, and all civil officers of the United 
States, to he removed from office on impeachment for and conviction 
of treason, bribery, and other high crimes and misdemeanors. 

I have here substituted the words " to be " for " shall be f but con 
any one say that the evident sense and meaning of the Constitution 
is thereby changed f But it is said the President cannot pardon, and 
that an officer may escape judgment of disqualification by giving 
up his office. It is well Known that impeachment was intended to 
extend only to officers who derive their appointments from the exec- 
utive authority, and if the President conld pardon in such cases, the 
power to remove from office and thus rid the public service of bad 
men, which is the object of imx>eachment, might be rendered useless. 
It was to render the power of removal effectual that the power of 
pardon was taken away. 

But it is said again that disqualification is necessary in order to 
prevent the return of men to office who have proved themselves unfit 
for public station. The Constitution does not say that disqualifica- 
tion to hold office shall follow in all cases of impeachment. A dis- 
cretionary* power is given to extend judgment to that extent where 
jurisdiction exists and a proper case is made for the exercise of the 
power. The arguments made upon this point are founded in the fal- 
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lacy that disqaalification most attend every coDviction. It is said 
that the right to impose this ladgment attaches at the time the 
ofifense is committed and cannot by any act of the offender be avoided. 
Impeachable offenses, aulike those in yonr crimininal code, are not 
defined with accuracy. Murder, larceny, arson, and other well-known 
crimes are so well nnderst>ood, that proof of certain facts comprising 
their elements must always lead to the judgment of guilt by every 
tribunal which is vested with power to try them. Not so with im- 
peachable offenses. The quality and character of these must often 
depend upon variable circumstances and the temper of the body to 
which is confided the right of judgment. 

Up to this time there is not to T>e found in English or American 
law any fixed definition of the words '^high crimes and misdemean- 
ors." Mr. Mariin, on the trial of Chase, tried hard to limit them to 
indictable offenses, but his argument met with little favor. Mr. 
Evarts, on the trial of President Johnson, undertook a like task, with 
but little better success. Let it be borne in mind that we must test 
the argument I am combating, not by its application to sporadic or 
particular cases, but by taking into consideration the whole acknowl- 
edged doctrine of imi>eachment. 

One of the most important, and at the same time the most danger- 
ous, features of this power is that it leaves to the two Houses of Con- 
gress an arbitrary discretion respecting the acts or conduct which 
shall subject officers to impeachment. No man knows, no man can 
know, what is an impeachable offense. To-day it may oe one thing, 
to-morrow another. Judge Humphreys was impeached and expellea 
from office because he us^ seditious language. Still he had before 
him the Constitution, which guarantees to every citizen freedom of 
speech. My democratic brethren of this body, from whom it has 
given me no little pain to differ on this great question, tell me that 
it was not in the power of that indiscreet though it may be honest 
man to escape Judgment of disqualification under the law of impeach- 
ment by throwing off the robes of office and standing upon his priv- 
ileges as a citizen. The language attributed to him, if nttored un- 
der ordinary circumstances, would not have been noticed. But the 
circumstances of the country, the political excitement of the time 
made his utterances a hi^h crime. 

Judge Peck, of Missouri, at a less turbulent period, was impeached 
by Congress for exercising a like power to that which is claimed for 
this body as the foundation of its jurisdiction in this case. He was 
a judicial officer; and he was foolish enough to imagine that, sitting 
as a district judge, he had a right to exercise the same broad power of 
punishing contempts that was conferred by the common law, and 
which hsid been so long an appendage of the judicial system in En- 
gland. He made an attorney of his court purge himself of a contempt 
by answering on oath written interrogatories under pain of imprison- 
ment. I commend the speech of Mr. Buchanan in that case to all 
who are in need of light on the subject of indefinite powers. Judge 
Peck was made to feel that there was a provision in our Constitution 
which did not permit him to compel even an attorney to give evi- 
dence against himself. Under the law of impeachment as now under- 
stood how can any officer protect himself against those heats and 
passions of party which are inseparable from poj^ular government if 
the doctrine of the managers shall prevail f 

When it is conceded uiat on act indifferent In itself, and which 
the circumstances of the times or the temper of the tribunal may 
make a high crime, how can it be claimed that jurisdiction to pun- 
ish attaches in sucn a case when the act is committed and follows the 
person through life f In the great majority of offenses called im- 
peachable the quality of the act does not depend, as in ordinary crim- 
inal oases, upon definite provisions of law, which' leave nothing to 
discretion. It cannot be said that any offense exists until the body 
which has the power of impeachment expresses its judgment upon 
the act arraigned, llie criminaUty of officers' conduct in cases of 
impeachment is not fixed at the time it takes place, but when the im- 
peaching power applies to it the touch-stone of its variable justice. 
In the very nature of things different considerations mpst enter into 
the idea of impeachable offenses from those which belong to ordinary 
crimes. 

Questions of expediency and policy, which have no place in the 
criminal law, very often nx the character of an impeachable offense ; 
and expediency and policy admit of no standard of permanency what- 
ever. Still, we have been pointed to an act of Congress making crim- 
inal certain specific actsof corruption when done by public officers, and 
asked to explain the difference between the legal consea uences resulting 
from its violation and those that follow an impeachable offense. Were 
I before a tribunal less exalted or discriminating than that which 
now hears me, I might feel some embarrassment in attempting to put 
aside an analogy which exists only in the similarity of names. The 
House of Commons in the case of Lord Danby laid down the principle 
that a minister could not shelter himself behind the throne by plead- 
ing obedience to the orders of his sovereign. He is answerable for 
the justice, the honesty, the utility, and legality of all measures em- 
anating from the Crown. 

And thus it is said by HaUam the executive administration is made 
subordinate in all great matters of policy to the superintendence of 
Parliament. Mr. Christian, in a note to Blackstone's Commentaries, 
says: 

"When the words "high crimes and misdemeanors " are nsed in prosecntions by 
impeachment, the words "hich crimes" have no deHuite signitlcation, bat are 
nsod merely to give greater solemnity to the charge. 



It will not be denied, I suppose, by those who seek to fasten upon 
us the commou-law doctrine of impeachment, that whatever inter- 
pretation has been given in England to the words high crimes and 
misdemeanors, should be adopted here. The law of that couutry, as 
we have shown, for purposes of state policy has left in the breast of 
Parliament the au^st power of determining what is and what is not 
an impeachable offense. This power cannot be compared to the cold 
and measured authority of courts of law, which in all countries is 
confined to the more simple business of applying pre-existingand well- 
defined principles of jurisprudence to established facts. The judge 
who exercises this authority is not the fountain, but the organ of the 
law. His duty is not to create, but to apply the rule. If the case 
before him be murder, he is bound to see that the facts established 
bring it within every part of the definition which the law has given 
to that high crime. Nothing \b left to his own will or discretion. No 
questions of state policy, no moralizing upon the effects and conse- 
quence of the acts of the prisoner can be raised or permitted 'f and 
cannot all see the great distinction between that case and the case of 
an impeachable offense, which is at once ascertained and fixed by the 
judgment of a political tribunaL Jurisdiction, therefore, in my opin- 
ion, cannot be made to depend under our Constitution upon the time 
when the act \b committed, but upon the status of the person, which 
can alone confer authority on the impeaching tribunal to give to 
that act by the exercise of parliamentary discretion either the qual- 
ity of guilt or innocence. 

We nave been referred to the debates in the convention for light 
on this subject. The distinguished manager, Mr. Hoar, mentioned an 
expression used by Mr. Pinckney tha{ the President ought not to be 
impeached while in office ; but he did not tell us all Mr. Pinckney said 
in the debate. After using the above language, he said : 

I do not see the necessity of impeachments. I am sure they ought not to issuA 
from the Legislature, who would in that case hold them as a rod over the Execa 
tive. 

Mr. Morris said : 

He was sensible of the necessity of impeachments if the Executive was to con- 
tinue for any length of time in office. He may be bribed by a greater interest to 
betray his trust; and no one would say that we ought to expose ourselves to the 
dancer of seeing the First Majoetrate m f(weign pay without being able to guard 
against It by displacing him.— ifadiMm Fapers, volume S, page 1159. 

Much has been said in re^^ard to the common-law power of impeach- 
ments to show the limitations attending it in England. I put the 
authority of Mr. Jefferson against that of the managers. In his Man- 
ual, on page 284, he says : 

The Lords may not try a Commoner for a capital ofiense on the information of the 
kinff or a private person, because the accused is entitled to a trial by his peers gen* 
eratty ; but on accusation by the House of Commons, they may proceed against the 
deUnqnent, of whatsoever degree and whatsoever be the nature of the offense. 

The managers have argued in support of their theory that according 
to the English law none but official offenders are impeachable. This 
they had to do in order to avoid a conclusion whicn would be fatal 
to their argument. But let us not forget that we are now endeavor- 
ing to ascertain the views of the men who framed the Constitution 
respecting the power of i mpeachment in England. No safer authority 
can be looked to than Mr. Jefferson. He was a representative man 
of his age and country, and we may confidently affirm that his opinion 
in rei^m to the nature of the English power of impeachment was 
not different from those of the great men who framed the Constitu- 
tion. He has left us a manual of the parliamentary law of Great 
Britain which is a text-book in both Houses of Congress. It is re- 
ferred to as a standard authority in cases of doubt arising under that 
law. Why should we refuse to accept his clear stat-ement of the 
English power of impeachment while we yield implicit faith to all 
the rest of his opinions upon the subject of parliamentary law f Im- 
peachment in England has always been governed by the law of Par- 
liament, and we can no more disregard the authority of this great 
man upon the question now under consideration than we can his 
equally correct explanation of the '^ previous question" and its uses 
in the House of Commons. 

Mr. Jefferson tells us plainly that on accusation by the House of 
Commons by impeachment they may proceed against the delinquent 
of whatsoever aegree and whatsoever be the nature of his offense. 
This authority refutes the doctrine of the managers that none but 
official offenders are impeachable in England. True it may be that 
thisdespotic power has not in modem times been put in force against 
individuals, but we are not interested so much in ascertaining what 
Parliament has done as what it may do in exercising the power of im- 
peachment. 

The Senator from Delaware alluded to the fact that Mr. Justice 
Blackstone's Commentaries were familiar to the framers of our Con- 
stitution and that the law of England, as laid down by that great 
writer, was well understood in this country at the time of our revo- 
lution. All this is true, and yet no argument can be drawn from it in 
support of the jurisdiction claimed in this case. If the men of the 
revolution had followed the teaching of Blackstone they never would 
have resisted the august authority of Parliament which that great 
lawyer had taught them was competent to legislate for the colonies 
without their consent. Have we any more reason to think that the 
framers of the Constitution accepted Blackstone's doctrines of im- 
peachment than for believing that his opinions respecting the power 
of Parliament to make laws for Virginia and Massachusetts were re- 
garded as sound, j.ure, and correct f 
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Blackstone is excellent anthority upon ncaily all qnestions which 
he has discussed ; bat there are some matters which he has presented 
to ns which can only excite onr abhorrence. His personal example 
as a gnardian of the rights of the people cannot certainly command 
admiration. He wrote a great booK which will live forever as a mon- 
ument of his genius, learning, and industry ; but during his short 
career as a statesman in Parliament he showed by a base desertion of 
his own principles that the most enlightened understanding ever 
given to man was not ciipablo of resisting the influence of party and 
I>ower when called upon to decide between the rights of the subject 
and the unwarranted pretensions of the Crown. Well might Junius 
have said to him, when speaking of his action in the case of Mr. Wilkes: 

Your lemming ought to teach yon, my lord, that laws are intended to guard 
against what men may do, and not what tney will do. 

It is evident from the course of the argument in support of Juris- 
diction in this case that the power claimed for the Senate must be 
derived from the second section of the first article of the Constitu- 
tion, or it cannot be found at all. I have endeavored to show that 
this provision of the Constitution is not the source of jurisdiction in 
cases of impeachment, and that all our power in such cases must be 
derived trom the fourth section of the second article, which confines 
our jurisdiction to the President, Vice-President, and all civil officere 
of the United States. The construction for which I contend, while 
consistent with the true theory of the Federal Government, gives 
e£fect to every provision of the Constitution on the subject of im- 
peachment. 

It leaves to the House of Representatives the sole power of origi- 
nating and prosecuting the charges or accusation. It ^i ves to t he Sen- 
ate the sole power of trial and judgment, but it limits the power of 
impeachment, like the judicial and every other power in the Consti- 
tution, to the expressly enumerated cases pr6scribe<l in the fourth 
section of the second article. This section confines our ptower to the 
President, Vice-President, and all civil officers of the United States, 
and provides for their removal from office on conviction of the offenses 
designated in it. 

But it is contended that this is not the true construction of the 
fourth section ; that the object of this provision was to make removal 
from office imperative on the Senate, as before stated in my argu- 
ment. In other words, this is the judgment clause, so far as removal 
from office is concerned. 

But we have been told that there is another judgment clause in the 
Constitution relating to the same subject. I refer to the seventh clause 
of section 3, article 1, of the Constitution, which is as follows : 

Judgment in oases of impeachment shall not extend further than to removal 
from office, and disqualification to hold and ei^oy any office of honor, trust, or 
profit under the United States. 

This clause has had ^^reat weight in the argument in favor of juris- 
diction because it permits the Senate to disqualify the offender. The 
Constitution first provides what body should prefer the charge ; then 
it provides the tribunal which shall try it, the j)ersons who shall be 
subject to impeachment, and the Judgment which shall be rendered 
in case of conviction. By construing the fourth section of the second 
article as a judgment instead of a Jurisdictional clause, you destroy 
the harmony and logic of this arrangeuient. 

But if this provision was only intended as a judgment clause why 
did not the framers of the Constitution incorporate into it all that 
they intended to say upon the subject of judgments in cases of im- 
peachment f They put into the Constitution a distinct clause relat- 
ing to judgments in such cases, and in it they provided for the same 
removal from office which it is contended the fourth section of the 
second article was intended only to secure. A statement of this propo- 
sition is enough to show that the construction contended for by the 
managers cannot be correct. 

The people, we are told, will not allow this power to be employed 
for oppressions. Sir, my iimit>ed reading has taught me to look for 
securities for our liberties to a very different quarter. " Put not your 
trust in princes^' is a maxim which will apply to all men in power. 
If this argument is good at all, it only proves that there is no necessity 
for any restrictions on public authority. But have we not examples 
enough to show us that the weakest and most unreliable security 
against oppression is the supposed justice and moderation of public 
men. 

Some of the greatest and purest men that ever lived in this country 
were charged with having committed oppression. Judge Chase was 
an able and a pure man. No charge of corruption was ever brought 
to his door. Still we are told that he was a Judicial tyrant, and that 
the liberties of the citizens were not safe in his hands. General Jack- 
son was the purest of the pure. His uprightness and honor were never 
questioned. And yet he did not escape the imputation of having 
disregarded the laws. Go back to 17^, and look at the policy of 
oppression which was then inaugurated under the alien and sedition 
laws, and by the greatest and pui^est men of that day. 

Look to the case of Matthew Lyon, of Vermont, a member of Con- 
gress, who for a mild criticism on the policy of the men in power 
was thrown into prison by a judge of the Supreme Court and subjected 
to a heavy fine. He thought the liberty of speech and of the press 
was safe in the hands of those who had undertaken to uphold the 
Constitution I But he realized his folly in the darkness of his dun- 
geon and by the clinking of his chains. The nefarious law under 
which that innocent man suffered was advocated in Congress and 



maintained beforo the country by the very same arguments which 
have been used in support of the comuion-law power of impeach- 
ment, and I adopt here as part of my argument the speech of Mr. 
Otis in 1798, to show that the doctrine I am now combating is the 
same which he then advocated in order to muzzle the press and gag 
the mouths of the people. He said emphatically that the common 
law of England might be looked to for the purpose of ascertaining 
the meaning of impeachment, and in almost the same breath con- 
tended that the same law relating to libels was part of the jurispru- 
dence of the United States. 

Mr. President, the more I reflect upon the character of this com- 
mon-law Jurisdiction the more I am shocked at it. All the caution 
and guarded language of the managers cannot keep it within limits 
whicn are safe or reasonable. Mr. Manager Hoak s^ys, on page 17 
of his argument : 

It is well settled that all abuses of official trust are impeachable in Parliament. 
At common law there is no limit as to person ; there is no limit as to time ; there 
is no restriction as to the character of the punishment, save the discretion of the 
two Houses. 

The power is here fairly stated. Will Senators answer me what 
is official trust within the meaning of the British law f Was it not 
asserted in Hastings's trial that any dereliction of duty which affected 
even remotely the honor or the interests of the empire came within 
the jurisdiction of Parliament? Do you not remember that Hastings 
claimed that he was not subject to impeachment because he was an 
officer of a chartered company whose nghts and privileges were dis- 
tinct from those of the Crown ? He was a servant of a company of 
merehants to whose trading privileges were added powers of govern- 
ment. He was not appointea or commissioned by tne Crown, and all 
his actions in India were approved by the company which invested 
him with power. 

I speak of this to show that all persons in anyway connect'Cd with 
puldic interests, whether their power emanate from the government 
or not, are subject to impeachment in England. Now it is said that 
the sole power of impeacnment delegated by the people of the United 
States to the Senate and House of Representatives is to be regarded in 
the same light as all other positive grants of authority to this Govern- 
ment, the same as the power to make war, coin money, &c. The power 
of impeachment in England is co-extensive with the whole empire, 
and reaches every officer connected with the public service, whether 
local or colonial. If this power has, as is claimed, been delegated to 
the United States, how can the States exereise any part of it f The 
power to regulate commerce, the power to make war, the power to 
coin money, and the sole power of impeachment are all vested in this 
Government. If this power is not to be confined to officers of the 
United States, ss we contend, according to the fourth section of the 
second article of the Constitution, why may it not be made to operat'O 
upon the officers of States the same as the English power upon the 
officers of the East India Company or those of the government of 
Canada f 

Do not the governors and officers of States owe as much to this 
Government as Hastings did to that of Great Britain f All State offi- 
cers are obliged to take an oath to support the Constitution of the 
United States, and the violation of such an obligation on the part of 
a public officer is Just as much impeachable as any offense that can be 
mentioned. 

What reasons can be given for making a distinction between the 
sole power to make war and raise armies and the sole power of im- 
peachment as it exists in England f The States cannot make war, 
raise armies, or regulate commerce. Why ? Because these powers 
are delegated to Congress. But the sole power of impeachment is 
given to the same bodies in language equally as broad as in the other 
cases. Why will not the same rule of construction apply to both f 
The governors and other officers of States may violate tne Constitu- 
tion of the United States as well as officers of the General Govern- 
ment. The Constitution of the Union makes it the duty of the execu- 
tive of a St^te, upon demand of another executive, to deliver up a 
fugitive from justice. If this duty is violated, why may not the offi- 
cer be imi>eached by Congress, according to Englisn precedents f 

A governor of a State may commit treason against the United 
States. Surely that would be an impeachable offense. Why not re- 
move himf But I know it will be said that the power of impeach- 
ment in the Constitution of the United States must be confined to 
officers of the Unit-ed States. But why restrict the power here more 
than in England f No reason or argument can be made or assigned 
for such restriction that is not derived from the fourth section of the 
second article of the Constitution, which confines this power to civil 
officers of the United States. I have always thought that any power 
which Judge Story said did not belong to the General GKivemment 
no one could prove to exist. No man who reads his views upon the 
subject now under consideration can doubt for one moment how he 
would have decided the question if it had been beforo him as a judge. 
Mr. Curtis, in his Commentaries, speaks out explicitly. He says : 

Impeachment is not necessarily a trial for crime, its purposes lie wholly beyond 
the penalties of the statute or customary law; it is a proceeding to ascertain 
wheuier cause exists for removing a public officer from office. 

He says that such cause of removal may exist where no offence 
against public law has been committed, and instances imbecility and 
maladministration as crimes of removal. (Curtis on the Constitu- 
tion, page 360.) 
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That careful writer, Chancellor Kent, speaking of impeachment, 
sajs: 

The Preflidesnt, Tioe-Flresideiit, and all civil officers of the TJnited Stotee mav he 
impeached by the HoaAe of BepresentAtives for treaeon, bribery, and other bixh 
crimes and misdemeanors, and. anon conviction by the Senate, removed from office. 
(1 Kent's CommentAries, lage dOsi) 

Ib it not plain that this great discriminating lawyer looked only to 
the fourth section of the second article of the Constitution as the 
sonrce of this power T 

In the same work he discusses at great length the. common-law 
Jurisdiction of the courts of the United States, but it never occurred 
to him that there was such a thing under our Constitution as common- 
law jurisdiction in cases of impeachment. 

Mr. President, it cannot be forgotten that this Qovemment when 
first put in operation was regarded as an experiment. It was watched 
over with great anxiety by ite friends ana elicited the most gloomy 
forebodings from its enemies. Some thought it had too much power, 
others that it had too little. But there was a little band of patriots 
and statesmen who fondly imagined that it was the most perfect 
institution of the kind that had ever been created. Those men were 
not admirers of England or of English government. They thought 
and felt that the renuements and tyranny of the feudal system were 
not well adapted lo the free spirit of America. They favored strict 
limitations on all powers which touched the liberty, life, or property 
of the citizen. They were for freedom regulated by law; but they 
cherished a fierce enmity against all undefined power. Foremost 
among these stood Jefferson and Madison. The one had breathed 
into the Declaration of Independence the spirit of the purest liberty. 
The other carried it down as Franklin did the lightning of heaven, 
applied it to practical purposes by making it the foundation of a 
written constitution. When the fortunes of party had placed the 
noble work of these great founders of our Constitution in han4ls which 
they considered unfriendly to its principles, they watched over its 
convulsive and irregular operations with the same care and solicitnde 
that Itie most devoted parent would watch the progress of disease 
when it seizes the health and vigor of bis offspring. 

In 1798, when the same claim of power in cases of impeachment 
which is set up to-day was asserted, the subject attracted the notice 
of Jefferson and Madison. This common-law doctrine of imi>each- 
ment put forth at that day, and now resuscitated, was denounced by 
Madison as the most extravagant folly of the period. The corre- 
spondence is here before me, and I will read it for the information of 
tne Senate, and I believe that the conclusion at which I have arrived 
which denies Jurisdiction in this case is in strict accordance with the 
principles of those distinguished men, and is the true constitutional 
doctrine on the subject. 

This correspondence has reference to the trial of Senator Blount, 
the first caae of impeachment which occurred under our Constitution. 
I stated that this trial took place in the era of the alien and sedition 
laws. The Federal party was in power. The managers in that ca«ie 
contended for a like construction of the Constitution to that which 
the present managers contend for. 

It was then insisted, as it is now, that the fourth section of the sec- 
ond article of the Constitution was not the sonrce of Jurisdiction, but 
that the second section of the first article conferred upon the Senate 
and House the common-law power of imjfeachment. 

There is, however, agreat difference in one respect between the argn- 
ments of the managers in the Blount case and the argiiments here. 
Thei-e it was admitted that the common-law power of impeachment 
contended for extended to all persons and all officers, State and Fed- 
eral. Here it is denied that it can be extended to private persons, 
but properly applies only to official offenses. But is there not in this 
very difference of opinion respecting this power enoueh to induce us 
to disregard both it and its source f This shows the danger of rely- 
ing upon construction in cases like this. 

The managers in 1798 stated, I think, the true common^law doc- 
trine, and they claimed for this Qovemment nothing but what was 
included in it, as they understood the English law. But the present 
managers, looking to the very same provision of the Constitution for 
Jurisdiction which the former did, in deference, I suppose, to the ad- 
vanced spirit of the age, tell us that the common law has always lim- 
ited impeachments to official crime. The letter of Mr. Madison which 
I will now read alludes to the claim of power set up by the managers 
in Blount's case, and I have shown that the very same provision of 
the Constitution was invoked to sustain it which is relied upon by 
the managers here. Still Mr. Madison characterizes the claim of 
power set up in 1798 " as the most extravagant novelty yet broached*' 
DV that party which carried through Congress in the same year the 
alien and sedition laws. Here is his letter to Thomas Jefferson : 

March 4, 1798. 

Dkab Sir : Mr. Tazewell's speech is really an able one in defense of his proposi- 
tion to associate juries with the Senate in cose of impeachment. His views of the 



8«ib|ect are so new to me that I oncht not to decide on them without more exami- 
nation than I have had time for. Mv impression has always been that impeach- 
ments were somewhat sui generit, and exclude the use of Juries. The terms of the 



amendment to the Constitution are indeed strong, and Mr. T. has given them, as 
the French say, all their liutre. But It is at least questionable whotbor an appli- 
cation of that amendment to the case of impeaehmenta would not push his doc- 
trine further than he himself would bo diMpoiHMl to follow it. 

It would seem also that the reservatiou of an ordinary trial by a Jury must 
strongly imply that an impeachment was nor to be a trial by Jury. 

As removal uid disquAuficatiou, the puuiMhmeuts wiililu the impeaching juris- 



diction, were chiefly intended for offices in the executive line, wonld it not also bo 
difficult to exclude executive influence from the choice of juries ; or would }\v ies 
armed with the impeaching power and under the influence of an unimpeachable 
tribunal be less formidable than the power as hitJierto understood to be modified ? 

The universality of this power is the most extra va^i^nt novelty that has been yet 
broached, eepeciatly coming from a quarter that denies the impeachabllity of a Sen- 
ator. Hardy as these innovators are, I cannot believe they will venture yet to hold 
this inconsistent and insulting language to the public. If the conduct and senti- 
ments of the Senate on some occasions were to be rcM^arded as the natural and per- 
manent fruit of the institution, they ought to produce not only disgust, but de- 
spair, ill all who are really attached to free government But I cannot help ascrib- 
ing some p«rt of the evil to personal characters, and a great deal of it to the pres- 
ent spirit of the constituents of the Senate. 

Whenever the State legislatures resume the tone natural to them, it will probably 
be seen that the tone of their representatives will vary also. If it should not, the 
inference will then be unavoidable that the present oonstitation of the Senate is 
at war with the public liberty. 

A few of the grave inconsisteneies resulting from the argoments 
of the managers I will now enumerate : 

First. We are told tliat onr Jarisdiotion is derived from the second 
section of the first article of the Constitntion. 

Second. That it is to be governed only by the limitations attend- 
ing the exercise of the impeaching power in England, namely, offi- 
cial offenses. 

Third. That the fourth section of the second article of the Consti- 
tntion is not a limitation npon the power of Impeachment, but only 
a mandatory provision to compel the Senate to remove the officers 
therein named when convicted. 

According to this argument, the broad power of impeachment ex- 
ists nnder onr Constitution the same as in England. Therefore ail 
officers of every description, high and low. State and municipal, are 
subject to this power, because thejr are subject in England. 

2. The power of removal given in the fourth section of the second 
article can only operate on the class of officers named in it, all civil 
officers of the United States ; but every other description, naval and 
military, &c.. State and municipal, do not come under the provisions 
of this section, and the^ may be dealt wjth according to a different 
rule. If they are convicted of treason or bril>ery, the Senate is not 
compelled to remove them, but may censure them and let them go 
their way and sin no more. 

Again, the crimes, treason, bribery, and high crimes and misde- 
meanors, specified in the fourth section of the second article, cannot, 
according to the argument, be regarded except for the purpose of fur- 
nishing grounds for the simple removal of civil officers of the United 
States. In all other cases we are not bound to look to the Constitution 
for the offenses which will justify impeachments, but must be guided 
by the unlimited theories of the common law. Hence we have two 
different and distinct rules made applicable to persons subject to im- 
peachment under our Constitution. 

In the case of a civil officer, whose removal is imperative when con- 
victed of treason or bribery, the Constitution has placed some lioiitu- 
tions upon the power of removal. In the case of a naval or military 
officer, or Senators or Representatives, all of whom are within the com- 
mon-law power of impeachment, and beyond the protection of the 
fourth section of the second article, they are at the absolute mercy of 
the impeaching power and may be dealt with at the discretion of the 
Senate and the House. These conclusions are inevitable from the 
arguments of the managers, and to this doctrine I never will sub- 
scribe. 

Mr. President, if there was no other argument against the exercise 
of this dangerous Jurisdiction than that which is founded upon the 
absence of a single precedent to sustain it, that argument wonld be 
sufficient fur me. Cases have arisen in our history which called for 
the exercise of this power. Why was it not put in practice f From 
the origin of the Government until the present hour not a single in- 
stance can be shown of an impeachment of an officer after he left 
office. Does not this amount to a construction of the Constitution ? 
And why should a construction so long acquiesced in be departed from 
nowT • 

Mr. Manager Hoar says that this Government has no secnrities to 
throw away. I say^ sir, that the greatest danger to which the Govern- 
ment is exposed is in the gradual usurpation of powers not delegated 
to it. The people have been made so familiar with excesses of au- 
thority until they seem indisposed to question for a moment the power 
of the Government to do whatever it pleases. Placed here as a Judge 
in a case confessedly criminal, with a special oath resting upon my 
conscience to obey the Constitution as I understand it. I shall not 
consider for one moment what the world may think of tne judgment 
I now give. My opinion may be founded in error. I claim no infal- 
libility for my Judgment, but af tor the most patient and anxious con- 
sideration of this great question, after looking for light to guide my 
poor understanding in every quarter where I thought it could be 
found, and with no feeling of party or of prejudice, I unhesitatingly 
say that in my opinion the Senate sitting as a high court of impeach- 
ment has no Jurisdiction under the Constitution of this case. 

I am not insensible of the greatness of this occasion or of the impor- 
tance of having safeguards to secure the interests of the people ; 
neither am I indifferent to the great danger of resorting to the exer- 
cise of loose constructive powers, however desirable they maj' be. I 
cannot forget that I live under a Government which rests upon the 
broad foundation of popular rights ; that I am in the councils of a 
country where the people are all powerful as we 1 as all just, and that 
the surest guarantee for the efficiency and purity of our public ad- 
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ministrations is to be found in the virtne and honesty of those whose 
interests alone are involved in their degradation and elevation. Nor 
taxk I able to see that those maxims and principles which were made 
to cnrb the power of royalty and hereditary tenures have any appli- 
cation to a government in which all offices are derived from the peo- 
ple, and all but the jndicial are subject to the control of law. I am 
not unmindful of the fact that even in the purer and better days of 
the Republic the people were conversant with the dangers to be appre- 
hended from comipt officials. But I cannot banish from my recollec- 
tion what the history of all past times has eneraven ui>on my mind, 
that in providing securities against the inroads of official criminals 
Boch an end is dearly purcha^ when it is reached by a sacrifice of 
the liberties of the people. 



Opliii«B •£ Mr, B«fr» 

VeUvered May 27, 1876. 

Mr. BOOT. Mr. President, it was not my intention at the begin- 
ning of this discussion to say anything. On the contrary, I had 
deemed to give a silent vote. And I would not now alter this pur- 
pose if I had not become satisfied from what has been said by certain 
senators during the course of the debate that in this preliminary 
question of Jurisdiction was involved virtually the decision of the 
greater question whether the party impeached was guilty or not 
guilty. This being so, and viewing the siibject, as one of the most im- 
portant which can be presented to the decision of the Senate, I feel 
It to be my duty to give the reasons which control my vote. What we 
decide — indeed, what we say in this discussion, although only one of 
jurisdiction — ^will be looked to as a precedent, and quoted in aftertimes. 
The question cannot be said to be entirely new, yet it is the first time 
it has been presented to this bodyfor decision. As it is the first time 
so it may be, i>erhaps, the last. We are now to decide whether the 
impeachment of anybody, whether in office or out of office, whether 
a civil officer or not, can ever hereafter be tried. We are now called 
upon to pass on the question whether there is such a remedy provided 
by the Constitution to check and arrest official corruption. I do not 
wish to state the question too broadly. I desire to be correct. Al- 
though not attaching any particular importance to my opinions as an 
individual, I am not unmindful of the fact that the opinions of each 
and all of us will be quoted hereafter. We must not forget that we 
are Senators, and that the seats we now occupy will be occupied by 
others when we shall have left them. Upon us the Constitution has 
devolved the decision of this question, and, as already stated, rt will 
to a great extent be final. At great length, and I may say with 
great ability, has it been discus^. It will not be my purpose to 
follow the example set before me by seveml Senators. My inten- 
tion is to be brief. I do not attach any importance to the large 
number of impeachments and political trials which took place some 
five hundred years ago in England under the reigns of John, Henry 
III, and Edward I. All men at all acquainted witii history know the 
I>olitical condition of that country during that period; an endless 
contest for mastery between the nobility, headed by the great bar- 
ons, and the king, both parties being compelled to introduce as much 
foreign influence as i>os8ible as hdp in the contest. The king was 
surrounded with foreigners from France, Italy, and Spain ; and on 
their side the barons had their foreign mercenaiies and secret foreign 
auxiliaries. In fine, the result was that internal confusion and dis- 
order were the order of the day. Parliament was gradually assum- 
ing form, shape, and power. Elections were yet, however, irregular, 
and partook largely of the condition of the political disorder. Fac- 
tion necessarily ruled, and the faction in power did not hesitate 
to bring to trial its adversaries. Hence history i-ecords many bloody 
trials, the shame and disgrace of this period of English history. Sen- 
ators have argued that these trials were, however, sanctioned by the 
common law, and that if we admit that the common law was intro- 
duced into the Constitution by the provision in relation to impeach- 
ment, that we not only sanction these bloody and shameful trials, but 
that we thereby authorize the same in this country at this day. I 
must say, Mr. President, that such arguments took me by surprise. 
No one contends that the common law is a port and parcel of the law 
of the Constitution in the sense that it is a part and underlies the 
system of the States. The States existed before the Constitution, and 
the English colonists brought witli them from their mother coun- 
try the common law and implanted it into the colonies, and hence 
this old common law permeates the systems of the States. But the 
Constitution was an instrument made by the States for a definite pur- 
pose and with certain defined p(»wer8. The conimcm law is not a 
part of the Constitution unless it ia put there by express provision. 
And when this is so, it is subject to all the limitations of the Consti- 
tution. 

The second section of article 1 says the House of Representatives 
shall have the sole power of impeacnment. 

The first question which necessarily presents itself to the mind is, 
what is impeachment f And how can the question be answered with- 
out going to the common law for the exposition ; it being the fountain, 
the great head-souree from whence all our system flowsT The framers 
of the Constitution were the sons and descendants of Englishmen, the 



only country up to that day that had made any decided advance to- 
ward liberty and a government of regulated powers. For fJthough it 
is true that there was not and is not now a written constitution in En- 
gland, yet it had at that day, and had had for centuries before, its great 
Magna Charta and other well-defined and well-secured privileges, all 
tending to a well-regulated system of free government. Although 
it was a monarchy and had its nobility, neverUielcss it was in advance 
of the other countries of Europe in securing to the individual man his 
personal rights. From the days of Henry ill to the time of the adop- 
tion of our Constitution the progress made in England toward good 
government was immense. The common law— the old customs and 
usages of the primitive inhabitants of the island of Britain — had been 
molded and shaped by the great judges who at difierent periods of 
time graced the bench, and the no less great lawyers who adorned 
its bar. Holt, Bacon, Coke, Selden, Plowden, and hosts of others, bench, 
bar, and great publicists had so shaped and crystallized those old ous- 
toms that at the period of the formation of our Constitution the old 
lex n4m scripta had become lex acripta. There was not a principle of the 
common law but what became written law, and the crimes and bloody 
trials which had taken place in the Parliaments of England five hun- 
dred years before were not possible at the time of the adoption of our 
Constitution — ^no more possible then than now. In this respect there 
has been no progress, and perhaps there was room for none. At the 
time we adopted the word impeachment in our Constitution we 
adopted it as it was understood at that day in England. A reference 
to the debates in the convention will show this. The framers of the 
Constitution looked to no other country. The word impeachment is 
said by Webster, in his Dictionary, to be derived from the French, 
and means to hinder, to check, to prevent ; yet its legal meaning was 
given to it by the common law, as much so as the word indictment. 

Indeed, unless we go to the common law for its meaning and in- 
terpretation, it has no meaning at all, and the power fluted to im- 
peach would amount to nothing. No rule of oonstmction will justify 
us in saying this. The ability, the character, the well-known repntar 
tion of the great men who framed our Constitution forbid this. The 
object was to confer a power, and a substantial one, to protect the 
people from corrupt officials. In England at that day an impeach- 
ment was a proceeding originating in the House of Commons charging 
in proper form official malfeasance. Who was thus chargeable is not 
at this day important, beyond the fact that all civil officers guilty 
of corruption while in office were impeachable. Whether military 
and naval men were or were not is of no consequence. It is enough to 
know that civilians were liable, for offenses committed while in office. 
Much has been said about military and naval officers not being im- 
peachable. About this, I wish to be distinctly understood as not com- 
mitting myself. I can see many good reasons why the leaders of our 
armies and the admirals of our Navy should be subject to trial by 
impeachment; but desiring to be as brief as possible I will not argue 
that point, and will leave it an open question. The time may come 
when it may become most important. 

Section 2, first article of the Constitution, says : 

The House of Bepresentatives shall have the sole power of impeachment. 

The power, the sole power. No other body. No other tribunal has 
that power; and why f Because the House is the direct and immedi- 
ate body in which the people are represented. It is there that they 
speak their potential voice. It is there that the Constitution gives 
to the people, through their Representatives, the power to call to ac- 
count the guilty officer — the officer who has either betrayed his coun- 
try, has received a bribe, has been guilty of high crimes and mis- 
demeanors, affectiuff the public welfare ; and I would ask where could 
a power of this kind be better lodged than there f 

As the sole power to impeach was given to the people, acting through 
the House, the sole power to try was given to the Senate. If the 
House has the power to impeach^ it. is the duty of the Senate to try. 
The limit of power in one is the limit in the other. If the House can- 
not impeach, the Senate cannot try ; and if the House has the right to 
impeach, it is the imperative duty of the Senate to try. For the ex- 
tent of this power we must necessarily ^o to the common law as un- 
derstood at the time. We were certainly introducing an English 
system— well known there, well understood, and about which the 
legal minds of that country had already much written. 

It is a significant fact that at that very time the most celebrated 
trial by impeachment known to the world was going on, a trial 
whose celebrity grew out of the character of the man who was 
charged — the interesting country over which he was said to have 
tyrannized, the remarkable men engaged both in its prosecution 
and its defense — the trial of Warren Hastings, was at that very 
time pendiuff before the British Parliament. Who was Hastings f A 
Senator dwelt at some length on the fact thathe was not an officer of 
the Crown, but of a private company. While it is true that the gov- 
ernor-general of India was, under certain conditions and limitations, 
appointed by the East India Company, he nevertheless was an officer 
of the British Empire. While the gains and profits might belong to 
the private company, the sovereignty of the countries subjugated be- 
longed to the Crown. He was or had been a British officer, and it was 
as such he was brought before the House of Commons. As already 
stated, it is not important in this discussion to decide who all were or 
were not liable to impeachment in England ; it is sufficient to say 
that there a civil officer, as was Warren Hastings, was considered lia- 
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ble to be tried. He was a civil ofiBcer who had been removed from 
office— for he did not resign, he was recalled and removed ; and was im- 
peached the year after his return to England. This great trial then 
going on in England to my mind is sufficient to explain what the 
&amer8 of the Constitution meant. But, in addition to this, we have 
the words of the Constitution itself. 

It is very plain to me that when you examine critically the power 
given to impeach and to try, that the President as well as any other 
person holding office is subject to impeachment. I have heard it said 
during this discussion that as the king in England could not be im- 
peached, so the President in this country was also not imi)eachable. 
To my mind this is not correct. While it is true that in England the 
king oonld not be impeached, for the reason that hisoffice is hereditary, 
and as king he can do no wrong and is not responsible ; therefore he 
could not be tried, because he was beyond the reach of the law. But 
this is not so with regard to the President. Here he can do wrong, 
and for which he is responsible ; elected by the people, and not hered- 
itary. In this country he is, like any other officer, subject to the 
same laws and equally responsible. Therefore I am satisfied he is 
impeachable under the first section. Again, as this section provides 
that when the President is tried the Chief Justice shall preside, 
it must be that it was intended to include him as one of the offi- 
cers thus liable. T see no reason why he should not be liable to im- 
peachment, but very good ones why he should be, and as his name of 
officeis mentioned in connection with a trial, I take it that be wassub- 
ect to this mo<le of trial the same as any other person holding office. 
[t is said in this first article that judgment in cases of impeachment 
shall not extend further than to removal from office and disqualifica- 
tion to hold any office. Leaving it optional with the Senate to im- 
pose one or both of those punishments, a party convicted may be re- 
moved and not disqualified, he may be removed and disqualified, or 
he may be disqualified without being removed, and if he is not in 
office he of course cannot be removed, it being a question of dis- 
cretion with the Senate sitting as a court. I wish this fact to be 
well understood, that the Senate has an undoubted discretion as to 
the judgment. Whether it be considered a punishment or not there 
is a diversity of opinion, but whether it be from my stand-point makes 
no difference, the discretion certainly exists. Now if the Constitu- 
tion had stopped there the power of impeachment would have been 
complete, the power to try no less so, the power to give judgment in 
its discretion equally so, complete in every respect. But we must not 
forget that this remedy by impeachment was a great weapon placed in 
the hands of the people, to be used for their benefit, and by them to 
be employed to clean the Augean stables of the filtn and manure of 
the bulls and oxen that might be found occupying the public stables. 
Hence the further provision was made, fourth section, second article, 
that in Ihe event the President, Vice-President, or any civil officer be 
found guilty, he shall be removed ; therefore when either of these 
persons was in office, there was no discretion as far as removal was 
concerned, evidently showing that there might be a class of persons, 
if convicted, towaid whom no discretion existed, and another class 
toward whom there was discretion. These two classes are tirst the 
persons who, while in office, commit a crime and do not remain in 
office, and the other who is yet in office. I therefore consider that 
this fourth section of the second article does not give jurisdiction, 
nor limit it, and has nothing to do with the question of jurisdiction, 
but is only mandatory. 

This last section, to my mind, is proof positive that persons out of 
office can be impeache<l ; otherwise there could be no case in which to 
exercise the discretion evidently given by the first section. 

No one can doubt that it was the intention of the framers of the 
Constitution to confer the power of impeachment of some character 
or other. Let the character of the power be what it may, or the class 
of persons who may be embraced within it be who they may, a power 
of this nature was evidently conferred. I repeat it, for it cannot be 
repeated too often, this was intended to be a great power, placed in 
the hands of the representatives of the people for their protection 
against corrupt and venal officials. Now, if it is true that this power 
thus conferred can be defeated by the guilty official resigning, it 
miirht as well not have been nut in the Constitution. Resignation 
will follow the detection of guilt in every instance ; and thus although 
it might be that a Secretary of State may have betrayed his country 
to a foreign power, or the Secretary of the Treasury stolen millions of 
the public money, or any other officer from the President down shame- 
fully disgraced his office, or a judge publicly sold justice from the 
bench, it matters not who the officer may be or what he may have 
done, all he has to do as soon as the fact is found out is to hand in 
his resignation, and he can go scot-free as far as this reme<ly is cou- 
oemed. It is true he may be tried by a court. But I believe that 
when the day comes that the Senate will decline to try a guilty 
official, and, as in this case, one who admits his guilt, but to avoid 
impeachment has resigned the office which he abused, the day will 
have come when it wiU not be very difficult to got out of the clutches 
of a court. We all know how cases are continued and postponed and 
how juries are formed. Let a guilty man escape the punishment pre- 
scribed by the people's remedy of imi>eachment, and to my mind you 
will proclaim a saturnalia for all rogues and villains to step forward 
and help themselves. My hope, my only hope will then be in the 
I>eople ; and it is to them I will feel it my duty to appeal to lest^fe 
this great popular remedy. We cannot submit to be governed by 



rogues and villains. The thieves must be driven from power; and, 
Mr. President, I desire you and the Senators around me to remember 
that whenever the fact is made known to the people that it has been 
decided that a guilty man can escape trial by impeachment merely 
by resigning his office, they will take steps to correct this decision. 

Although there may be a majority for the jurisdiction, yet if there 
is one-third opposed to it, I am satisfied from what has been said 
that an effort will be made to get the party charged acquitted on the 
ground that those who are opposed to jurisdiction cannot vote for 
conviction. Let this be done, and in my opinion a storm will be let 
loose that will sweep over this land, and as it passes over the valleys 
and mountains and plains, there will be heard in the distance the ma- 
jestic voice of the people crying aloud for a restoration of this, the 
people's remedy, with which-aloue they can drive from office the vil- 
lains and thieves who may have fattened at the public crib. 



Opiiii«« •f nir. Booth, 

DeHvered May 27, 1876. 

Mr^ BOOTH. Mr. President, two theories of impeachment as ap- 
plicable to the aucstion before us are submitted, one of which we must 
adopt^ for no other seems to be possible ; and yet to my mind neither 
is entirely consistent with all the provisions of the Constitution and 
their accepted construction. 

After listening to one of the ablest debates it has ever been my 
privilege to hear, I am compelled to the conclusion that the doubt 
exists in the Constitution itself, and arises from the fact that the con- 
vention did not consider the whole subject of impeachment and de- 
termine all its provisions at one time, but agreed upon each with ref- 
erence to a special object ; and the difficulty is insuperable in the at- 
tempt to reduce uncertainty to certainty. 

The theory in favor of jurisdiction is that the term impeachment 
in our Constitution does not mean simply form of accusation, but 
imports the whole of the common law in reference to impeachable 
persons and impeachable offenses, giving to Congress the exact juris- 
diction which was held by Parliament, and vesting in it plenary 
power of punishment, restricted only by all these by the provisions 
of the Constitution ; that is^ that the use of the word impeachment 
in providing for a method of accusation and trial is a grant to Con- 
gress of all the power which could be exercised by the British Par- 
liament on that subject, and that subsequent provisions, when not 
definitions of the methods of its exercise, iu» restrictions upon the 
grant. 

In support of this theory as to definition, it might be suggested 
that the first clause in reference to the subject reads : 

The House of Representatives shall choose their Speaker aod other officers; luid 
shall have the sole power of impeachment. 

The word ** Speaker '* in the same clause is purely technical. It is 
not defined directly or indirectly by its use in any other connection. 
We are obliged to go to the British Parliament for its meaning. So 
far as I know, the House of Commons is the only parliamentary body 
in the world that had ever designated its presiding officer by that 
name, or a translation of it. Like many other words, it has drifted so 
far from its origin that the Speaker of the House is the only member 
who cannot speak. When he speaks he is not the *' Speaker.'' To 
make the argument drawn from this complete, it must follow that the 
presiding ofScer of the House of Representatives, by the use of the 
word speaker is invested with all the prescriptive rights and func- 
tions of the speaker of the House of Commons. 

That part of the sixth clause of the third section which provides 
that " the Senate shall have sole power to try all impeachments " is 
only important in this connection as indicating that the common-law 
idea was a controlling one in the mind of the convention as shown 
in adopting a method of trial similar to that of Parliament. True 
this was done after other methods were discussed, but its final adop- 
tion is evidence of a disposition to keep within the line of precedent. 

I pass for the present to the next and immediately following clause 
in the Constitution : 

Judgment in oases of impeachment shall not extend farther than to removal 
from office, and disqualiQoation to hold and e]\}oy any office of honor, tmst, or 
profit under the United States. Sec 

This clause seems to me the strongest corroboration of the common- 
law theory of jurisdiction to be found in the Constitution. It is re- 
strictive. Restrictive upon what T Certainly not u^on any subse- 
quent clause of the Constitution, for the Constitution was to be 
operative as a whole— all taking effect atone time. It would be absurd 
for a convention making a constitution to attempt to-day to restrict 
its own action to-morrow, when its whole work was to be adopted 
or rejected by the people as one instrument. And if idter agreeiug 
npon these words they had adopted a suliseqnent provision that the 
Fi:esident of the United States upon impeachment for and conviction 
of treason should suffer death, by a well-known rule of construction 
the latter clause would prevail. 

There are no affirmative wonls in this portion of the clause; it is 
prohibitory. It is doubtful if under such a clanse in a sta,tnto a<:rim- 
inal court could pronounce any judgment, unless a general or specitio 
power to pronounce any or some judgment were elsewhere couferrod. 
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It may be argned that it is permissive, bat a criminal court takes 
notbing by implication. The clause, however, is consistent with the 
theory that the Senate was already clothed with the general power 
of punishment which attached to the House of Peers, and these words 
were restrictive of that power. To my mind this sentence must have 
meant this at the time and in the connection in which it was used, or 
it was designed as a limitation upon the power of Congress to enact 
statutory i>enalties for impeachable offenses. 

Being a restriction upon punishment, it must have been a restric- 
tion upon a power to pimish then in esse, or a restriction upon a power 
to create penalties. 

Section 4 of the third article is susceptible of a construction con- 
sistent with this theory. It reads : 

Th« President. Vioe-President. sad all ciTil offioen of the United States, shall be 
removed from office on impeaohment for and conviction of treason, bribery, or 
other high crimes and misdemeanors. 

The nautral meaning of the words ** shall be removed from office 
on impeachment for/' £o^ is that these persons were before that subject 
to impeachment. The grammatical meaning of the sentence, leaving 
out all question of legiQ construction, is that removal from office is 
mandatory in the cases enumerated. To invoke the rule of construc- 
tion in this view, indutio uMuBj exduHo aUerUu, seems to me to be a 
^Hiio prindpii, for whether this sentence is to oe construed as inclu- 
sive and exclusive as to parties or mandatorv as to punishment is the 
whole i^nestion at issue. If the latter be tne true meaning, it cer- 
tainly includes all persons who can suffer that punishment, and there 
is no room exduHo alterius. 

It is to be borne in mind, also, that the authors of the Constitution 
were familiar with the common law or lex ParliamenH of impeach- 
ment ; that it was consciously or unconsciously in their minds as the 
basis of their proceeding. ^ 

Whether they desired to fit a known instrument to their purpose 
or to invent a new one they would use common-law terms. They 
lived, so to speak, in the atmosphere of the common law^ and thought 
in its language. If they had said ^' the President, Vice-President, 
and all civil officers of the United States shall be subject to impeach- 
ment for treason, bribery, and other high crimes and misdemeanors 
committed in office, and upon conviction thereof they shall be re- 
moved from office and may oe disqualified from holding office under 
the United States,'' I, at least, should have had less difficulty than I 
have with this case. 

So far this '^ common law" theory seems consistent with itself; 
that is, that in the subject of impeachment the whole power and juris- 
diction of the British Parliament is vested in Congress ; that the 
methods of their exercise are prescribed ; that there is no limitation 
except that imputed by the word impeachment itself, ex vi iemUnL 
as to persons and offenses ; that punishment is restricted to removal 
from office and disqualification to hold ; and that removal from office 
must follow the conviction of one jiolding office at time of conviction. 

I am compelled to the admission that I believe this would have 
been the interpretation of the provisions upon this subject by the men 
who in convention assembled gave expression to the Constitution of 
the United States if they had been called upon to express an opinion, 
and not to make a Judicial determination; and, if the meaning of the 
Constitution is to be ascertained simply by that kind of '' mind-read- 
ing," that is the interpretation we must adopt. For myself I do not 
think this the true rule for interpreting a constitution. The Consti- 
tution did not live until adopted by the people of the States. We 
must consider their ideas as well as the convention's. It lives now 
by, for, and through the people of to-day. It is for them, not they 
for it. We must calculate its meaning in the light of events, by Ju- 
dicial decisions, by the meridian of 1876 as well as 1789. The Consti- 
tution of the United States is not dead, but living. If it were an in- 
crustation, not a living body, it would long since have stifled this 
nation or been destroyed by it 

To suppose that its authors could have anticipated the wants and 
necessities of coming times and provided for the exigencies of human 
life in this everincreasing volume in fixed and unchanging terms 
would be to attribute to uiem omniscient wisdom. 

I wish to state the paradox as my belief that the Supreme Court of 
the United States, that this body to-day understands the Constitution 
of the United States in its application to affairs as they are better 
than the convention which framed it, and this generation far better 
than the generation which adopted it ; as much better as the courts 
now understand the statute oi! frauds in its application to present 
transactions than it was understood by the Parliament which adopted 
it, or as the people do the rights protected by kaheae carpus than the 
generation did when they were first vouchsafed that great writ for 
xheir protection. 

The difficulty in the common-law theory lies at the foundation. 
To make it consistent with what is accepted upon all sides as the 
law governing us, and what has been at least assumed to be the law 
in every impeachment trial in this country, impeachment at common 
law must have been restricted to offenses committed in office. The 
history of impeachment in Great Britain not only fails to sustain this 
to my mind, but refutes it. In the case of Blount (the first in the 
United States) it was held that Blount could not be impeached be- 
cause he did not hold office under the United States when the offense 
was committed. And the practice of the country with universal ac- 
qniescence further limits the rule to civil office. There are very co- 
gent reasons why this should be so. Now, if this limitation cannot 
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be found in the common law it must be sought in the Constitution, 
and it can only be found there in the fourth section of the second arti- 
cle. Now, whether we construe this section as a limitation upon a juris- 
diction already vested or as the creation of Jurisdiction, it clearly 
means that only persons in office can be impeached. That is, if we 
are driven to this section to find a limitation which is conceded to 
exist, we are compelled to find the whole limitation contended for. 

But this section is not only a limitation ; it is aJbo an extension of 
Jurisdiction. As first suggested by the Senator from New York and 
brought sharply out by the Senator from Minnesot<a, the President, 
as the executive head of the Government, was not impeachable by 
any analogy of the common law. His position does not correspond 
to that of the king who was not impeachable or to the prime minis- 
ter who was. Story very ahlj argues, and refers to this very section of 
the Constitution in confirmation, that the President is not an officer 
of the United States. As was tersely said by the Senator from Mas- 
sachusetts, [Mr. BouTWELL,] " He is a part of the Government." He 
was made impeachable by this section, and the President is so closely 
linked with civil officers that they cannot be separated for purposes 
of Jurisdiction. In this view the rule that including a class excludes 
others becomes operative. 

It is true, as suggested by the Senator from Missouri, [Mr. Bogy,] 
that section 3 of the first article of the Constitution provides that 
" when the President of the United States is tried " (on impeachment) 
" the Chief Justice shall preside," thus raising an implication that 
the President was impeachable ; but the history of the oebates in the 
convention shows that this provision was not Agreed upon until after 
the adoption of the fourth section of the second article, and that its 
precedence in place was assisted by the '' committee on style." In 
fact it was first reported by tnis committee, after all other provisions 
in regard to impeachmeut had been determined by the convention. 

Where private rights are in issue, the general opinion of constitu- 
tional construction should have little weight, but where public rights 
and considerations are only involved, public opinion, that public 
opinion which can alone give the Constitution any vitality as a po- 
litical instrument, becomes a sreat factor. I take it then to be ac- 
cepted American law here ana elsewhere, to which there is genersil 
acquiescence, though there may be individual exceptions of opinion, 
that only offenses are impeachable which are committed in civil office, 
and that these offenses are those enumerated in the fourth section of 
the second article. This is the law ; so generally accepted that it is 
the one firm and stable thing amid the shifting sands and changing 
winds of opinion and debate. We have one point fixed. Fixed not, 
I admit, by the clear intention of the men who wrote the words of the ' 
constitutional clauses, but by that far greater intelligence and more 
infallible rule, a hundred years of experience ; by the inertia of ac- 
quiescence. 

Is it possible to deduce, can you deduce that fixed rule from the 
vague, shadowy, undefined, and undefinable custom of Parliament 
which is only a custom in that it is above law — conforms to whatever 
it desires and borrows or repudiates the example of yesterday in order 
to sanction the ri^ht or establish the wrouff of to-day at the whim or 
caprice of its omnipotent but changing will f 

Who here, elsewhere, or anywhere can tell ^ow much of what is 
called the common law of impeachment is derived from precedents 
in impeachment trials and how much from the theory of the onmipo- 
tence of Parliament? 

Sir, for one I will not believe that this undefined law ever became 
by adoption a portion of American Jurisprudence; that this vast 
power was properly vested by implication in Congiess. Any inten- 
tion to place it there must yield to the spirit of the whole instrument. 
If grafted there, it did not grow. If planted there, it did not take 
root. 

With the Senator from Wisconsin, [Mr. Cabiebon,] I can find in the 
Constitution enough to create the proceeding of impeachment, with- 
out receiving anything from inheritance or taking anything by im- 
plication. Ifind there a class of persons, an enumeration of offenses 
which are impeachable ; only one penalty which is enjoined by affir- 
mative words, one limit which cannot be transcended. 

I know that as a matter of verbal criticism or legal construction of 
language neither theory is perfect, but in the one I stand within secure 
limits of actnid grant, in the otner in the va^e and shadowy un- 
known. In the one I stand within the rule of interpretation which 
has been found to be safest and wisest for the whole instrument, in 
the other I make this procedure an excrescence upon the body-politic. 

If the time should ever come when the power to impeacii after office 
is necessary to secure the proper administration of office, society will 
be so corrupt and the motives of public moralitn^ so low that the Re- 
public cannot be saved with it, and would not be worth saving if it 
oould. 



OFiMi«ift •f 9f r* Key, 

Delivered Ma^ 29, 1876. 

Mr. EET. The provisions of the Constitution material to our con- 
sideration on this question are these : 
First— 
The HouBe of Bepresentativee * * * shall have the sole power of impeach* 
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Second — 

The Senate shall have the solo power to try all impeachmonts. 

Third— 

Judgment in cases of impeachment shall not extend further than to removal from 
office, and di squaliflcation to hold and enjoy any office of honor, trust, or profit under 
the United States. 

Fourth — 

The President Yice-President and all civil officers of the United States, shall be 
remored from otflce on impeachmentfor, and conviction of, treason, bribery, or other 
high crimes and misdemeanors. 

These are ffiven her© in the order in which they stand in the Con- 
Btitntion, and it seems to me that when they are thas collated they 
are so pl^tn and explicit as to leave little room for constraction or 
doubtful interpretation. 

The first gives the Hoase of Representatives the sole power to im- 
peach. I confess that I do not comprehend that rule of strict con- 
struction which does not find a pK>wer where it is expressly granted, 
and discovers it, by implication, in a clause in which no sucn power 
is given. Strict construction of an instrument finds the power in the 
language in which it is given. There is as much of latitndinons con- 
struction in refusing to find a power in the words by which it is given, 
as by forcing an implication of the power from language which does 
not authorize it. A strict construction eliminates and ascertains the 
powers delegated from the language as expressed, and will assert a 
power whicn plainly exists as strongly as it will deny one raised only 
by forced implication. It appears to me, therefore, strange that al- 
tnough the Constitution says that *' the House of Representatives 
shall have the sole power of impeachment," yet these words do not 
give it the " sole power of impeachment,'' and that you must go some- 
where to find that power where nothing is said about it, and that a 
strict construction of the Constitution requires this. 

The first provision grants to the House of Representatives the sole 
power to impeach. The second gives the Senate the sole power to 
try the impeachment. The third declares that, should the Senate 
convict the person impeached, the judgment shall extend no further 
than to removal from office and disqu^ification to hold office under 
the United States. The fourth provision says that if the President, 
Vice-President, or any other civil officer of the United States shall be 
convicted on impeachment for treason, bribery, or other high crimes 
and misdemeanors, he shall he removed from office. The Constitution 
does not say that the President, Vice-President, and other civil offi- 
cers of the United States only shall be impeached. It bears no such 
construction, in my opinion, unless it be forced by the widest impli- 
cation. It does not say that only treason, bribery, and high crimes 
and misdemeanors shall be impeachable offenses. We can aU see how 
a case might happen which would demand the removal of a public 
officer who had been guilty of no such offense. Suppose a President, 
by injury, disease, or other cause, should become imbecile to such an 
extent as to make him incompetent to discharge the duties of his high 
office — suppose he should insist on the exercise of the functions of 
the office to which he had been chosen, believing himself fully qual- 
ified to discharge them, how should we get rid of him f He cannot 
be said to be guilty of treason^ of bribery, or of high crimes or mis- 
demeanors, for these are all criminal offenses, and an evil intent is a 
necessary ingredient of the charge, and there is with him no such in- 
tent. It is true the Constitution provides that in case of the removal 
of the President from office, or of his death, resignation, or inabilitv 
to discharge the powers and duties of the office, these duties shall 
devolve upon another ; but how are you to ascertain and determine 
his mental inability when he denies it from honest belief, and asserts 
with equal confidence his ability to discharge its duties, if not by im- 
peachment? 

The Constitution does not undertake to define the nature and form 
of impeachment, or its scope and boundaries. It treats of the whole 
subject as of a matter which is already defined, bounded, and under- 
stood. I think the House of Representatives may impeach for other 
offenses, abuses, failures, and wron^ than those included in the 
terms " treason, bribery, and other high crimes and misdemeanors." 
I think it may impeach other parties than the ^* President, Vice-Presi- 
dent, and other civil officers of the United States.*' Upon no other 
hypothesis, it seems to me, can we reconcile and harmonize the pro- 
visions of the first and second articles of the Constitution defining 
the extent of punishment or penalty. The first says that judgment 
shall extend no further than to removal from office and disqutQifica- 
tiou to hold office. That provision is general, and, everything else 
out of the way, allows the Senate to remove and disqualify partially 
or entirely, or to remove or to disqualify, in its discretion ; out as this 
might not be sufficient in some cases, the second article says that 
if the President, Vice-President, or otner civil officer of the United 
States shall be convicted on impeachment, he shall be removed. To 
that extent the Senate shall have no discretion, but it may still dis- 
qualify or not. If others are impeached, the Senate may or may not 
remove : but if the President, Vice-President, or other civil officer is 
suocessmlly impeached for treason, bribery, or other high crimes and 
misdemeanors^ the Senate shall remove. If the second article defines 
who shall be impeached and the offenses for which they may be im- 
peached, removal from office is the imperative x>enalty, and the pro- 
vision in the first unmeaning. It would follow also that the party 
could only be impeached for treason, bribery, and other high crimes 
and misdemeanors. 



We must interpret the law strictly and as it is written. We are 
not to make the law. We are not to determine whether the Consti- 
tution contains such provisions as we should have made or not, or 
whether they might be improved. We must not obscure it, or render 
it inefficient and powerless by latitudinous construction or forced im- 
plications. The language of the Constitution in regard to impeach- 
ment, when considered in the order in which it stands, the order in / 
which it was placed by its makers — its regular and natural order, so 
to speak — appears to me easy of interpretation, and so clear and ex- 
plicit in its terms as to need the application of none of the rules of 
construction used for ambiguous or doubtful provisions. To my mind, 
it appears that the difficulties of the question under consideration 
arise, not out of the Constitution, but from the latitude of opinion 
which has been taken heretofore in regard to the implications of the 
language used, and which do not properly belong to it, when that 
language is defined in its natural order, according to its plain and 
simple meaning. 

In giving expression to the opinion I have upon this question, I ' 
wish to be understood as doing so with becoming modesty and diffi- 
dence^ for I confess that the magnitude of the difficulties in regard to 
it which arise and which have arisen heretofore in the minds of the 
most able and distinguished members of this body on this trial, sis 
well as on those like trials which have preceded it, make me doubt- 
ful of the Justice and propriety of the views which seem to me so 
clear and inevitable. I have sreat respect for the opinion of those 
Senators who have differed with my view of this question, and to dif- 
fer with them gives me some apprehension as to the correctness of 
my conclusion; out, notwithstanding the ability, force, and earnest- 
ness with which their views have b^n urged, my mind is convinced 
in favor of the jurisdiction of the Senate in this case. Nor am I 
alarmed at the dangers which some Senators see in coming to such a 
conclusion. Our fathers had confidence in the people. They gave 
the people the right to choose thof^ who should be the members of 
the House of Representatives. They did this because they were sat- 
isfied the people would elect good ana qualified men, to whom the high 
trusts of that exalted position might be safely delivered. They gave 
the Legislatures of the States the right and duty to elect those who 
should compose the Senate of the United States, because they be- 
lieved these legislatures would choose such as were qualified by experi- 
ence, ability, learning, and integrity for their high station. To these 
bodies, the Senate and House of Representatives, it gave the legisla- 
tive power of the Government. To the body chosen by the people our 
fathers believed they might safely give the power and discretion of 
impeachment. They said this body shall have the power to impeach. 
They did not say it should exercise this power, but it might do so. 

Our fathers never supposed that that august body of the i>eople's 
picked men would deal with any but great offenders, ffuilty of great 
offenses in public station, or with great officers disquallfiea by some 
unusuaj cause for the discharge of official duties. They had more 
confidence in Congress and in our form of government than have many 
who have spoken m this debate. They never feared that the " awful 
discretion" of the Senate would be invoked or exercised against small 
offenders or small offenses, or from motives of hate and pcuiy passion. 
They would never have given to Congress its grand trusts and great 
lK>wera had they believea it would ever be capable of the infamous 
conduct and action which in this Chamber have been pictured in hor- 
rible outlines before our eyes to terrify us. The fathers were not 
afraid to trust Congress. They did not presume that the representa- 
tives of the i)eople and the States were those who would be the first 
tio pull down the glorious fabric which sustains and protects our lib- 
erties. The first century of our existence as a nation has taught many 
here, it seems, that Congress is to be feared, not trusted. Has Con- 
j^ress grown alarmed at its own temper, powers, and tendencies f Do 
its members believe that the lives and liberties of the people are in 
the power and control of custodians so dangerous f Has Congress 
grown so corrupt, so unfaithful, so weak that it may be driven from 
its line of duty by passion or party rancor f Has a new light shone 
out discovering to our startled vision rocks and breakers which never 
before appear^ in our sea, upon which our vessel of state is in immi- 
nent pern of being wrecked T I repeat, are Senators afraid of the peo- 
ple's chosen representatives? Are Senators afraid to trust them- 
selves f Do they think that we are better than those who are to come 
after usf If corruption, party hate, or other evil spirit should so 
possess and control Congress that the House of Representatives should 
impeach and two-thirds of the Senate vote to convict a x)olitical an- 
tagonist, to destroy him on that account and for that reason, our Gov- 
ernment will have reached such a state of decline, decay, and rotten- 
ness that if destruction shall not come in one shape it will come in 
another. 

More than one Senator— as an argument ad hominem, I suppose— has 
told us that under the construction which would give this hody juris- 
diction of this case those of us who were lately in rebellion could be 
impeached for treason. Sir, on becoming members of this body we 
took a most solemn oath. If we believe that a just interpretation of 
the Constitution gives this jurisdiction, and were deterred from say- 
ing so and voting so because the construction was unfavorable to us, 
we should forfeit all claim to honor and manhood, bring disgrace 
upon ourselves and the people we have the honor to represent, and 
deserve the execration of mankind everywhere. 

But we are told that impeachment in England was in former ages 
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a most barbaroosy bloody, and tyrannous pioceedine. It is true that 
in tho times past many bloody sacrifices were ma^ in that country 
nnder the forms of impeachment ; but where one man so fell hundreds 
under the sentences of other tribunals fell at the stake, on the gibbet, 
and on the scaffold. Of all the courts of England in which crimes 
and criminals were tried the court of impeachment was stained with 
the least blood. It tried noblemen and great officers. The people 
fell by thousands under the other courts. We are told that a little 
later in our own country men were persecuted and punished because 
they were Quakers, and uely old women were tried and condenmed 
because they were said to be witches ; but the deeeendants of those 
who did these thin^ were among the very first to light the fires of 
liberty on this continent, and none did more than they in laying 
broad and deep the foundations of freedom's glorious temple and 
erecting thereon the magnificent structure which attracts the world's 
admiring gaze. These excesses were not the fault of the people. The 
age was to blame. The people of England are more enlightened, free, 
and tolerant now than they were in the days of Henry VIII and 
Mary and Elizabeth, and the people of New England are more liberal 
and tolerant than in the davs of l^ger Williams and Miles Standish. 

England, with what gentlemen call an omnipotent Parliament, has 
had but one or two cases of impeachment, I believe, during the ex- 
istence of our Constitution. Their last was in 1805, 1 thiuK. Since 
that period we have had many cases of impeachment. We have 
this f^t, which should quiet the grave apprehensions of Senators in 
regard to the dangers ox the common-law doctrine of impeachment : 
England, in our age, with what these gentlemen denounce as unlim- 
ited power of impeachment, has had no case of impeachment while 
we, with scarcely any power to impeach, according to their idea. 
have had several trials of the kind ; so that, using our own age and 
England and the United States for the test of the doctrine, tne re- 
sult appears to be that there is more danger of impeachment under 
our Constitution than under that of England. What we should have 
done had our Constitution and people been co-existent with the reigns 
in England, during which blood flowed so freely, we cannot tell. 

I think, Mr. President, our fathers intended to lodge, and did lodge, 
in the Houses of Congress, in such manner that these bodies shomd 
be a check upon each other, a high discretionary power, broad enough 
and wide enough to be used and exercised for the safety of the state 
and the security of the liberties of the people in great and unforeseen 
emergencies, dangerous to the life of the state ; a great discretion, to 
be exercised when something arose and had to be grappled with at 
once to save the country, which the general law had failed to foresee, 
define, and provide against. The Constitution was made not only for 
the age in which it was framed, but for all the ages which are to 
come. It was impossible to foresee what complications, combinations, 
or unthought-of dangers might imperil the nation; hence the fishers 
gave the power of impeachment to the Houses of Congres^ the same 
bodies who give laws to the Government, to be used if need be in un- 
foreseen emergencies, as well as in the cases specifically mentioned in 
the Constitution. It is a power given for the security of liberty ; a 
power, like all others granted by that instrument, to be used wisely, 
and not abused ; a power, active, efficient, and opNdrative when occa- 
aion demands its exercise, and only then. 

Mr. President, I will conclude by saying that for the life of me I 
cannot understand or greatly respect a theory which would impeach 
and try President Johnson, who had been guUty of no crime, because 
he was in office, and pennit one to escape who is presumed to be guilty, 
as the record stands, of a great offense against the people of tiie na- 
tion in defrauding its soldiery, whom it was his duty to care for and 
frotect, because he resigned his Office to avoid impeachment and triaL 
have heard of the uncertainty of the law, and such might be an 
example of it. 

Tho power of impeachment, Mr. President, is one of the bulwarks 
of our liberties by which the representatives of the people may insure 
them against those great offenders whose official misconduct is in- 
tended to destroy our Government or overthrow the rights of its citi- 
zens, and not as an engine of oppression, by which a faithful officer 
could be destroyed and the greatest official offender of t^e age es- 
cape; and yet that is what the theory of those who deny jurisdiction 
in this case might accomplish. 
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Delivered May 29, 1876. 

Mr. DAWES. Mr. President, the Senate has determined that the 
discussion of this question shall close with the day. The signal abil- 
ity and exhaustive character of the debate which has preceded, and 
the rights of those who are waiting to follow me, bolii admoni^ me 
to be brief. I shall struggle to heed the admonition. 

I am of opinion that the Senate has jurisdiction to try William W. 
Belknap upon the articles of impeachment presented against him by 
the House, anything in his plea to the contrary notwiwstanding. I 
have thought all along that I should sufficiently discharge my duty 
b^ simply thus recording my vote, and that perhaps that vote would 
vindicate itself quite as well without any attempt upon my part to 
snpport it with arguments as in any other way. 



I have listened to the opinions delivered on the one side and on the 
other, and I believe I have listened to them all, as well those from 
which I have differed as those with which I have agreed. Senators 
around me, at whose feet I delight to sit, have addressed to mo in 
common with others very able arguments against this jurisdiction. 
Among them has been my own colleague, tMr. Boutwell,] whose 
opinions cannot have as great weight with any other Senator as with 
myself. I have come to feel in the progress of these arguments that 
it was due to them that I should give them some reason why I find 
it impossible to yield to their reasoning. For this purpose alone I 
speak. 

The plea is one of confession and avoidance. For the purpose of 
the argument, it must be treated as confessing all that is alleged ; 
that is, that Mr. Belknap, while Secretary of War and in and about 
his officii duty, has committed high crimes and misdemeanors, but 
that by a subsequent act of his own, a simple resignation of office, 
he has avoided all the consequences that would otherwise under the 
Constitution follow his official crime. I confess^ at the outset, that 
it would not be easy to convince me of the validity of such a plea. 
I cannot easily come to the conclusion to which the Senator from 
California [Mr. Booth] seems to have arrived in the beautiful and 
eloquent opinion delivered by him yesterday : that while the mem- 
bers of the convention, if asked their opinion, would of one accord 
have said that thejr had provided for this case, but that nevertheless, 
without intending it, they had by some unaccountable jumble of ar- 
rangement thwarted their own purpose. A few simple rules of con- 
struction have guided me to the conclusion that this plea is bad. I 
take the Constitution as a whole, and insist that effect must be given to 
all its provisions. Any rule of construction must be bad which brings 
its different provisions in irreconcilable conflict with each other or 
which renders any of them nugatory or void. Many Senators start- 
ing from different premises have been led in this discussion different 
ways and to opposite conclusions. With some tJie power of im- 
peachment placed in the Constitution is the common-law impeach- 
ment as it existed when the Constitution was formed, limited, it is 
true, in its application and its penalty by express provisions found 
in the instrument itself. With others the impeachment spoken of in 
the organic law is a new creation of the Constitution itself, having 
no reference to the common-law understanding of that term, created, 
defined, and limited by article 2, section 4, in these words : 

The Prefddoutk Vioe-Preddent and all civil officers of the United States, shall be 
removed from office on impeachment for, and conviction o^ treason, bribery, or 
other hl£h crimes and mlsdemeuiors. 

By them it is held that all other provisions relating to impeach- 
ment in the Constitution are but distributions of the several parts to 
be performed in carrying out the power granted by this section. The 
argument between the advocates of these two theories has proceeded 
upon the ground that they must necessarily lead to different conclu- 
sions. It nas been generally held by those who believe that the im- 
peachment here spoken of is the common-law power of impeachment, 
to which, wherever it obtains, it is admitted that all official miscon- 
duct is amenable, that it leads to the conclusion that the Senate has 
j urisdiction. Those holding the other theory, that this is a new power, 
claim, with equal confidence, that it leads to the opposite conclusion. 
Hence these two methods of reasoning have been arrayed against 
each other with great and exhaustive ability and research. But I 
have been unable to see that this distinction is essential to a correct 
conclusion. By either mode I arrive at the same result, and, there- 
fore, to my mind, this question, which has so often been made pre- 
liminary in the argument, is wholly immaterial. B^ both processes 
of reasoning I am led to the same conclusion. Even if the framers of 
the Constitution, in putting into article 2, section 4, the words I have 
already quoted, namely, that 'Hhe President, Vice-Prudent and 
other civu officers, shall be removed on impeachment for, and convic- 
tion of, treason, bribery, or other high crimes and misdemeanors,'' did 
create a new power, with its own limitations and its own consequences, 
to be neither measured nor defined by the history of impeachment in 
the past, still from these premises I can come to no other conclusion 
but that this power by every just and fair, as well as strict, construc- 
tion of the words here used includes the case at bar. 

And briefly, for these reasons: Mr. Belknap was a civil officer when 
the offense was committed. The offense, as alleged, is a high crime 
and misdemeanor, and the simple question to be decided is whether 
a civil officer who thus commits an offense described in the Constitu- 
tion must be a '^civil officer" when the offense is committed or when 
he is tried for it. Those who believe that the Senate has jurisdiction 
to try the case believe this language to mean that he must be a civil 
officer when the offense is committed, while those who believe that 
the Senate has not jurisdiction are of opinion that the language im- 
ports that he must be a civil officer when tried. The constniction 
which requires the offense to be committed while in office, without re- 
gard to the position of the offender when tried, leads to tho conclu- 
sion that the person who, while in office, commits high crimes and 
misdemeioknors, may be impeached therefor at anytime thereafter. On 
the other hand, the construction which requires that the person shall 
be a civil officer when impeached for high crimes and misdemeanors, 
whether in or out of office, leads to the conclusion that the person 
when in office may be impeached for any such offense committed 
whether in or out of office, and therefore during any period of his 
previous private life. While consequences are not always tests of 
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ooustrtiction, yet do one can well lay aside entirely tbeir considera- 
tion, and, therefore, it has been orged npon us with great force bv 
those opposed to jurisdiction in this case that the oonstmction which 
gives jurisdiction renders liable to impeachment for the remainder of 
his life any person who has held any civil office under the Government, 
overlooking in argument that the construction insisted upon instead 
exposes every person the moment he enters office to impeachment and 
consequent removal, and it may be perpetual disqualification, for any 
alleged offense he may have committed at any previous time in his 
life, thereby attaching to the offense itself, years it may bo after its 
commission, a penalty not attached to it when it was committed, and 
it may be long after the infliction of every legal penalty for such of- 
fense. I cannot, while listening to the dre^ed consequences por- 
trayed by those who fear the results that may follow jurisdiction in 
this case, keep out of mind equally serious consequences which hang 
upon their own conclusion that it is enough to give jurisdiction that 
the person be in office when impeached, and has, when in or out of 
office, committed any of the offenses defined in the Constitution. The 
construction which I have put upon this section of the Constitution, 
namely, that a "civil officer'' is the description of the person com- 
mitting the offense, and not of the one impeached, is in strict accord- 
ance with the construction placed npon penal statutes of a like 
character. The very statute under which Mr. Belknap is understood 
to be now under indictment for this offense is in these words: 

Bvery officer of the XJnited States and everv person acting for or on behalf of 
the United States in any official capacity under or by virtne of the authority of 
anv Department or office of the Oovomoient thereof ; and every officer or person 
acting tor or on behalf of either House of Congress, or of any committee of either 
House, or of both Houses thereof, who asks, accepts, or receives any money, or uiy 
contract, promise^ undertaking, obligation, gratuity, or security for the payment 



»r of both Houses thereof, who asks, accepts, or receiv 
, promise, undertaking, obligation, gratuity, or secur 
|r, or for the delivery or conveyance of anything of i 



of money, or for the delivery or conveyance of anything of value, with intent to 
have his decision or action on any question, matter, cause, or proceeding which 
may at any time be pending or wuch may be by law brought before him in his 
official capacity or in his place of trust or profit influenced thereby, * * * shall 
be punished by a fine not more than three times the amount asked, accepted, or 
received, and by imprisonment not more than three years. 

Every member, officer, or person convicted under the provisions of the two pre> 
ceding sections who holds any place of profit or trust, shall forfeit his office or 
place aud shall thereafter be forever disqualified from holding any office of honor, 
trust, or profit under the United States. (Revised Statutes, sections 5SG0, S501. and 
55(».) 

There are other sections of similar import. The following are suf- 
ficient to illustrate the argument : 

Every officer or other person chained by any act of Congress with the safe-keep- 
ing of the public moneys, who fails to safely keep the same, without loaning, using. 



loane ... „ . ^ 

than six months nor more' than ten years, Mid 'fined in an amount equal to the 
amount so embezsled. 

Every officer or Ment of the United States who, having received public money 
which he is not authorised to retain as salary, pay, or emolument, fails to render 
his accounts for the same as provided by law shall be deemed guilty of embeszle- 
ment and shall be fined in a sum equal to the amount of the money embezzled 
and sludl be imprisoned not less than six months and not more than ten years. 
(Revised Statutes, secUons 5490 and 5491.) 

In each of these sections it is the " officer'' committing the offense 
on whom the penalty is to be visited, and the uniform judicial con- 
struction of such penal statutes is that the person indicted under 
them must have been such an officer when the offense was committed, 
without regard to his position in that respect when indicted. No one 
would be lK>ld enough, I think, to plead to an indictment under either 
of these sections that he had resigned his office since committing the 
offense, and had thereby avoided the penalty. It is admitted in this 
argument that the construction here contended for is applicable to a 
penal statute. So I understand the Senator from Michigan [Mr. 
Christianct] and the Senator from New York [Mr. ConkunoI to 
admit, while elaiming that no such construction can be applied to 
the section of the Constitution in question. I know of no rule of 
construction more strict than that applied to penal statutes, nor can 
I see any reason that in construing tnis section of the Constitution a 
rule different from that applied to the statute should be invoked. If 
the Senate has no jurisdiction to try Mr. Belknap opon the articles of 
impeachment because he has left office since the offense was commit- 
ted I cannot see by what rule of construction the courts can try him 
upon an indictment under the statutes in question, and he must, 
therefore, if guilty, escape altogether by a device of his own. But it 
is argued, inasmuch as in the article of the Constitution under con- 
sideration the penalty is removal from office, that this, in aid of 
construction, snows that no man out of office can be impeached, be- 
cause no man out of office can be removed from office. But this reason- 
ing ignores altogether a more general provision of the Contitution 
which precedes the one under consideration, namely, the last clause 
of section 3, article 1, which is in these words : 

Judgment in cases of impeachment shall not extend further than to removal from 
office, and disqualification to hold and cn^Joy any office of honor, trust, or profit under 
the United States : but the party convicted shaU nevertheless be liable and snltJeet 
to indictment, trial. Judgment, and punishment, according to law. 

The oonstmction contended for renders it absolutely impossible to 
impose disqualification for holding office in future upon any one under 
any circumstancesajniinst hisoonsent. There can be no greater mistake 
than that removal nom office is the sole object of impeachment under 
the Constitution. Tet it is the vice of all the arguments against juris- 
diction. The framers of the Constitution were, on the contrary, of 
the opinion that there might exist cases of malfeasance in office of so 



heinous a character that simple removal from office would not be an 
adequate penalty or a sufficient protection of the public. They theit^- 
fore addea to the power of removal from office a inrther power of dis- 
qualification to epjoy any office of honor, trust, or profit under the 
United States. 

I will not discuss at this moment the comparative severity of the 
two penalties. It is enough for the argument to say that the framers 
of tue Constitution deemed this latter a penalty of importance 
enough to insert in that instrument. Therefore, in my judgment, any 
construction of the instrument itself which renders that penalty of 
no value cannot be the true one. The provision of the Constitution 
last cited is peculiar in form. *' Shall not extend further than " are 
the words. If they had stood alone in the Constitution, I think the 
conclusion would have been inevitable that the judgment might be of 
any character whatever touching the tenure of office or disqualifica- 
tion to hold office ; that is, might be removal, suspension for a term, 
disqualification to hold any office or any particular office, or for a 
limited time. Under a similar provision in the Massachusetts con- 
stitution, which has no such restricting clause as in article 2, section 
4, a juetice of the peace was on impeachment suspended from office 
one ^ear. (Appendix to Presoott's Trial, page 210.) But taking thi9 
provision in connection with the first section cited, namely, that which 
requires certain officers to be removed on conviction, which is subse- 

3uent in poiut of fact in the Constitution, the Constitution has evi- 
ently provided that at least in respect to the officers named in sec- 
tion 4 of article 2 there shall be no stopping short of removid from 
office. There is, therefore, no alternative in the cases mentioned in 
this section ; but the general section (limiting, as I have said, the 
punishment in all oases of impeachment with the qualification here 
stated) still remains in force, and the lastclauseof it authorizesdisqual- 
ification to hold office as much as the penalty of removal. This, as I 
have already stated, can only be imposed upon the offender by his 
own consent, if he can avoid impeachment by resi^ation of office. 
I cannot see that it violates anv rule of construction to hold that 
this particular penalty can be indicted upon the offender though re- 
moval from office becomes inoperative. 

But it is further argued that the two penalties are in this section 
coupled together by a copulative coigunction, and that, therefore, 
the one cannot be imposed without the other. JBut this mistakes the 
purpose of the section itself. It is not the form, but the measure of 
judgment. ** Judgments in cases of impeachment shall not extend 
f urUier than to removal from office, and disqualification to hold," &c. 
But, as before said, they may extend along that line to any point 
within i ts li mits. Besides, if the two penalties are so coupled together 
by the copulative coiy unction that disqualification to hold office can- 
not be imposed without also imposing removal from office, then re- 
moval from office cannot be imposed without disqualification to hold 
office ; and yet the universal construction of the Constitution has been 
that the penalty of disqualification is a discretionaiy one, to be im- 
posed with removal or not at the discretion of the Senate. It was 
miposed in the case of Humphrey, it was not imposed in the case of 
Pickering; the only two cases of conviction thus far had. 

But it 18 idso argued that the enumeration, in section 4 of article 2. 
of the President, vice-Presideut, and all civil officers of the United 
States as the persons who shall be removed from office on impeach- 
ment, &c., excludes all other persons, under the rule, expre99%o niiltM, 
exohuio alteriui. But the application of this well-known rule brings 
no aid to the construction, for it begs the very question at issue. The 
words ''civil officer'' h«ce enumerated mean a civil officer when the 
offense was committed or when the offender is tried. For aU that 
there is in this rule it may mean the one or the other. And the rule 
itself contributes nothing toward a conclusion. But the rule is not a 
safe one to applv to this case, for the section also enumerates certain 
officers who shall be rtmovei from office on imx>eachment.^kc Now 
the Constitution provides no other mode of removing officers. The 
application of this rule would exclude every other method, and no 
one could be removed from office by any other process than impeach- 
ment; a conclusion in the face of all construction and all history, and 
a conclusion which renders the very statute under which Mr. Belknap 
is indicted unconstitutional, for that proposes removal from office by 
a court after conviction on indictment. 

II therefore, I do not err, a just and fair construction of the words 
of the fourth section of the second article, the judicial construction of 
penal statutes enacted in similar language t-o meet the same case, and 
the necessity of giving force and effect to all the general provisions 
of the Constitutmn defining and limiting the judgment in impeach- 
ment cases, as well as the discretionary power exercised by this Sen- 
ate in imposing one branch of the penalty without the other, here- 
tofore exercised, all lead to the conclusion that the clause in question 
clothes the Senate with jurisdiction in this case. The offense was an 
impeachable one when committed. No snbsequcnf. act of the offender 
can change its character or its consequences. A resignation of office 
for the avowed purpose, as this record confesses, of escaping these 
consequences is most certainly such an act and as certainly must f m1 
of its purpose. It is gravely ai]gued here that men do by their own 
act escape the jurisdiction appointed to try them for offenses when 
they depart out of that jurisdiction, and this act of Belknap has been 
likened in argument here to an escape by him from the reach of the 
district court so that he cannot be tried in it. But when he comea 
into the district court and snocessfnlly pleads in bar that he has run 



Digitized by 



Google 



TRIAL OF WILLIAM W. BELKNAP. 



149 



away from its jarisdiction, it will be qnite time to see wlietlier there 
be any aualogy or soundness in the argument thus adduced. 

1 have proceeded thus far in the argument upon the theory ad- 
vanced by some that the power of impeachment in the Constitution 
is a new creation, the power found in the fourth section of the second 
article, and that all otner provisions of the Constitution in reference 
to it are merely functionary or distributory of the parts in the pro- 
ceeding. I cannot, however, bring myself to the conclusion that the 
f ramers of our Constitution, when making it, undertook the creation 
of a new power differing essentially from any other that had existed 
up to that time, so potent in its character and upon which evidently 
there was such |p?eat reliance for the protection of the liberties of the 
people and their institutions against unauthorized exercise of power 
and corruption in official life. If that had been the case, I cannot con- 
ceive the possibility of their placing that power, if a new one, in the 
Constitution without one single word of debate. All the debate that 
has come down to us touching impeachment arose after the power 
itself had been lodged in the Constitution, and had reference solely to 
limitation and details. There did exist, all admit, at the time the con- 
vention met, a well-known and well-defined power of impeachment at 
common law which would reach all official misconduct in or out of 
office. It has been described here by more than one Senator, and its 
early history portrayed in very dark colors. The enormities that in 
past ages bad been committed in its name, the horrors and cruelties 
that had darkened the early pafl;es of its history have all been told 
by the Senator from Illinois, [Mr. Logan.] How it originated and 
its subsequent history have been carefully and accurately delineated 
by the Senator from Wisconsin, [Mr Howe. ] The Senator from Iowa. 
[Mr. Allison,] tells us what no one could deny, that it existed in all 
the colonies under their charters. It did so exist, Mr. President, not 
because of any express grant by the kin^ in the charter, but in the 
belief of the public men of that time that it came as an inherent power 
with the right of the colonists to govern themselves. At the time of 
the Bevolution and when the Constitution itself was framed it not 
onlv existed, it not only had a place among the recognized powers 
under their charters, but was believed by them to be a power most 
efficient and promotive of the public good. I fail to find any senti- 
ment prevalent among the colonists that the power of impeachment 
at common law, as they believed they had secured it under their 
charters, was a dangerous power. I know that in its early history 
crimes have been committed in its name. I know, too, that crimes 
have been committed in the name of trial by jury. There is no 
blacker page in the history of impeachment than that which records 
the enormities committed in the court of king's bench by Scroggs aud 
Jeffreys through the instrumentality of trial by jury. Crimes have 
been committed in the very name of liberty herself. The writs of 
Kdbeas cwpu4 and de homine replegiando came over with impeachment 
as instruments in the hands of a free people for the assertion of their 
rights, for the maintenance of their liberties, and for their protection 
against the encroachments of power and the corruptions of officials. 
Hallam tells us how it was held in England at that day. Speaking 
of the impeachment of the Earl of Essex in the time of James I, he 
says: 

TbU impeaohment was of the highest moment to the Commons, as it restored for- 
ever that salutary oonstltattonal risht which the slnele precedent of Lord Bacon 
loUcht have been tnsnffioient to establish as against the ministers of the Crown. 
(HaIImb's Constitutional History, volume 1, page 401.) 

And again — 

The Commons had been engaged for more than twenty years in a struggle to for- 
tify their owb and theirfeUow.snbjeotB' libertiee. They had obtained in ibis period 
but one legislative measure of importance, the late declaratory act against monop- 
olies ; but they had rescued from disuse their ancient right of impoachroent, and 
of these advantages some were evidently incomplete, and it would require the 
most vigorous exwtions of future Parhaments to realize them. But such exertions 
the increased energy of the nation gave abundant cause to anticipate. A deep and 
lasting love of freMom had taken hold of every class, except pernaps the clergy. 

No better evidence of the real character of impeachment as known 
at the common law as well as the estimate in which it was held by 
the colonists at the time the Constitution was framed can be given 
than is found in Mr. John Adams's history of its assertion in the col- 
ony of Massachusetts against the power of the Crown itself only two 
years before the Declaration of Independence. The judges in that 
colony were the instruments se]ecte4 by the Crown to carry out its sys- 
tem uf oppression and iigustice. They were made independent of the 
colony by aprovisiou forthe paymentof their salariesout of the British 
exchequer. It was in this unequal struggle between the people and 
these judges that the power of impeachment was invoked. I cannot 
do better in this attempt to show both where the power was deemed 
to be lodged and the reasons for holding that same power to be one of 
the greatest efficacv and security to a free people which must have 
obtained with the framers of the Constitution when they made that 
instrnment than by quoting somewhat at length from a letter from 
Mr. Adams, written in 1817, man}' years after the events described, 
and addressed to a learned jurist of Massachusetts, ^ving an account 
of this remarkable impeachment. Writing to Mr. William Tudor, Jan- 
uary 10, 1817, Mr. John Adams says : 

The public had been long alarmed with rumors and predictions that the king, 
that is the ministry, would take into their own hands the payment of the salaries 
of the judges of the supreme court. The people would uot believe it ; the roost 
thinking men dreaded it. They said : " With an executive autiiority in a governor 
possessed of an absolute negative on all the acts of the lesislature, and wiUi Judges 
dependent only on the Crown for salaries as well as their coDimissions, what pro- 
tection have wo ? Wo may as wcU abolish all limitations, and rosign our lives aud 



liberties at once to the will of a prime minister at St James.** * * * The dis- 
patches at length arrived, and expectation was raised to its highest pitch of exul* 
tation and triumph on one side, and of grief, terror, degradation, ana despondency 
on the other. The legislature assembled, and the governor communicated to the 
two houses his mi^^ty's commands. 

It hi4>pened that I was invited to dine that day with Samuel Winthrop. an ex- 
cellent character and a predecessor in the respectable ofBoe yon now hold in the 
supreme court Arrivea at his house in New Boston, I fbunu it full of connseloni 
and representatives and clergy. * * * All expressed their detestation and hor- 
ror of the insidious ministerial plot, but all agreed that it was irremediable. There 
was no means or mode of oppomng or resisting it 

Indignation and despair, too, boiled in my breast as ardently as in any of them, 
though as the company were so much superior to me in age and station I had not 
said anytMng; but Dr. Winthrop, the professor then of the council, observing 
my silence and perhaps my countenance, said, " Mr. Adams,'what is your opinion t 
Can you think of any way of escaping this snare f ** My answer was, " No. sir ; I 
am as much at a loss as any of the company. I agree with bU. the gentlemen, that 
petitions and remonstrances to King or Parliament will be ine£fectual. Kothlng 
out force will succeed, but I would Uy one project before I had recourse to the last 
reason and fitness of things." The company cried out almost or ouite together, 
" What project is that ? What would you do f '* Answer, " I would impeMb the 
judges."^ "Impeach the judges! Howf Where 1 Who can impeach fnemt 
Answer, "The nouse ol representatives." "The house of representatives! Be- 
fore whom ? Before the House of Lords in England t " Answer, " No, surely, you 
might as well impeach them before Lord North alone." " Where, then I " Answer, 
• • I^ore the governor and council." " Is there any precedent for that f " Answer, 
'* If there is not, it is now high time that a precedent should be set" "The gover- 
nor and council will not receive the impeachment" Answer, " I know that very 
well, but the record of it will stand upon the journals, be published in pamphlets 
and newspapers, and periiaps make the ludges repent of their salaries and decline 
them ; perhaps make it too troublesome to hold them." " What right had we to im- 
peach anybody?" Answer, "Our house of representatives have the same right 
to impeach as the House of Commons has in England, and our governor and coun- 
cil have the same right and duty to receive and bear impeachment as the king and 
House of Lords have in Parliament If the governor and council would not do 
their duty, that would not be the fault of the people ; their representatives ought 
nevertheless to do theirs." Some of the company said that the idea was so new to 
them that they wished I would show them some reasons for my opinion that we had 
the right. I repeated to them the clause of the charter whicn I relied on, the con- 
stant practice in England, and the necessity of such a power and practice in every 
free goveiiiment 

The company dispersed and I went home. Dr. Cooper and others were excellent 
hands to spread a rumor, and before nine o'clock half of the town and most of the 
members of the general court had in their heads the idea of an impeachment The 
next morning eariy lAnjot Hawley, of Northampton, came to my house under groat 
concern aud said he heard that I yesterday, in a public company, suggested a 
thought of impeaching the judges ; that report had got about and had excited some 
uneasiness, and he deured to know my meaning. I invited him to my house, opened 
the charter, and requested him to read the paragraphs that I had marked. I then 

Sroduced to him that volume of Seiden*s works which contains his treatise on jn* 
icature and Parliament Other authorities in law were produced to him, and the 
state trials and a profusion of impeachments with which that work abounds. 
Mi^or Hawley, who was one of the best men in the province, and one of the ablest 
lawyers and best speakers In the legislature, was struck with surprise. He said : 
" I Know not what to think. This &, in a manner, all new to me. I must think of 
it" * * * 

Maior Hawley, always conscientious, always deliberate, always cautious, had 
not slopt soundly. What were his dreams about impeachment I know not But 
this I know, he 'drove away to Cambridge to consult Jndce Trowbridge and ap- 
pealed to his conscience. 'The charter was called for: Selden and the state trials 
were quoted. Trowbridge said to him what I had said before, that the power of 
impeachment was essential to a free government; that the charter had given it to 
our house of representatives as oleaily as the constitution In the common law 
or immemorial usase had given it to the House of Commons in England. This was 
all he could sav. although he lamented the occasion of it 

Msjor Hawley returned full In the faith ; an impeaohment was voted ; a committee 
was appointed to prepare articles. • * * 

The articles were reported to the house, discussed, accepted, the impeachment 
voted and sent up in form to the governor and council . reiectod, of course, as 
everybody knew beforehand that It would be ; but It remainea on the journals of 
the house', was printed in the newspapers, and went abroad into the world. And 
what were the consequences t Chief Justice Oliver and his superior courts your 
supreme Judicial court, commenced their regular circuit The chief justice opened 
his court as usuaL Grand jurors and peut jurors refused to take their oaths. 
They never could, as I believe, prevail on one inror to take the oath. I attended 
at the bar in two counties, and I heard grand jurors and petit jurors say to Chief 
Justice Oliver to his face, " The chief justice of this court stands Impeached by 
the representatives of the people of high crimes and misdemeanors and of a con- 
spiracy against the charter privileges of the people ; I cannot serve as a juror or 
take the oath." The cool, calm, sedate intrepidity with which these honest free- 
holders went through this fiery trial HUed my eyes and my heart 

In one word, the royal government was from that moment laid prostrate in the 
dust And has never since revived in substance, though a dark shadow of the hob- 
goblin haunts me at times to this day.— JoAn Adamt, volume 10, page 836. 

I have read these long extracts from Mr. Adams for the purpose of 
showing the spirit of those times and the difference between the col- 
onists and Senators here in the estimate pat bv them respectively 
upon the power of impeachment up to the very hour of the Ilevolu- 
tion. I have cited it for another parpose. Mr. Adams, who wrote 
this glowiDg account of impeachment at common law, embodied in 
the constitution of Massachusetts, which was the production of his 
pen, in 1780 the very peculiar phraseology put seven vears later iu 
the Constitution of the United States limiting the judgment in all 
cases of impeachment. '^ Judgment in all oases of impeachment 
shall extend no farther than removal from office and disijualification 
to hold and enjoy any office of honor, trust, or profit,^ is a peculiar 

Jhrase. It is first found in the constitution of New York, adopted iu 
777, in that of Massachusetts drawn by Mr. Adams in 1780, iu that of 
New Hampshire, which was nearly a copy of that of Massachusetts 
in 1784, and then in the Constitution of the United States framed in 
1787. There is no doubt that in these instruments it had a commou 
origin, but whether it originated with Bir. Adams or with the framers 
of the New York constitution is uncertain. But Massachusetts from 
1774, when the impeachment of the judges took place upon his in- 
stance, until 1780, was endeavoring to frame and adopt a coustitu- 
tiou. Mr. Adams was appointed upon a committee to draft one in 
1779. Ho tells us in auoUxor letter in respect to one of the most impor- 
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taiJt provisions of the Massacbasetts constitntion that it was larj^ely 
the result of conferences he had with others on his journeys from 
Massachusetts to Philadelphia in 1774, 1775, 1776, and 1777. I think 
it is fair to assume that this peculiar phraseology by which judgment 
in all cases of impeachment was thus limited was the result oi con- 
ferences between the leading minds of Massachusetts and New York, 
and perhaps New Hampshire^ in whose constitutions it was placed be- 
fore it was adopted by the framers of the Constitution of the United 
States. These men, as I have shown, were men most ardently im- 
pressed with the efficacy and importance of the power of impeach- 
ment at coDunon law, which they oelieved came over with their char- 
ters and which they had proved was powerful enough to wrest their 
liberties from the hands of their oppressors. 

In the trial of Prescott under the Massachusetts constitution in 1821 
both Mr. Webster ana the late Chief Justice Shaw, thouj^h on opposite 
side^ in the trial, traced impeachment under that constitution to the 
common law. (Prescott's Ttial, pages 160, 180.) 

Now, with these views prevalent among leading minds, the conven- 
tion, without debate, so far as I am able to ascertain, first declared 
that— 

TboHoascofBepresentatives shall have the sole power of impeachment * * * 
The Senate shall have the solo power to try all impeaohmento. 

They then proceeded to put limitations upon that power : 

No person shall be convicted without the conconence of two-thirds of the mem- 
bers present * * * When the President is tried, the Chief Justice shall preside. 

JuQfnnent in all cases of impeachment shall not extend farther than to removal 
from office and disqnaliflcation, &c * * * Bat the party convicted shall never- 
theless be liable and sabjectto indictment trial, judgment, and punishment accord- 
ing to law. * * * The President shall nave power to grant reprieves and par- 
dons for all offenses against the United States, except in oases of impeachment 

Nearly all the debate in the convention upon the subject of im- 
peachment which has come down to us arose over another section, 
namely, the fourth section of the second article, which is in these 
words: 

The President Vice-President and all civil officers of the United States, shall be 
removed from office on impeachment for, and conviction of, treason, bribcoy, or other 
high crimes and misdemeanors. 

Now, up to this point the power of impeachment in the Constitu- 
tion seems complete, and yet there is no definition of that power, no 
rules of procedure prescribed, but the whole is left, like the definition 
and application of the term trial by jury in the Constitution, to be 
derived from other souroes. Of course the framers of the Constitu- 
tion used words understandingly. What did they mean when they 
said ** the House of Representatives shall have the sole power of im- 
peachment f" I cannot resist the conclusion that they meant by the 
term "impeachment" the known and defined power existing lief ore 
the' creation of the Constitution, so clear in character and in defini- 
tion that it was not deemed necessary by them to use words other 
than the term itself to make it perfectly understood. Mr. Rawle says : 

Impeachments are thus introduced as a welUknown defined tenn, and we must 
have recourse to the common law of England for a definition of ihem.—BaiDle on 
the ConttUutiont page 19& 

I have said that whatever debate arose upon the subject of im- 
peachment arose upon the subsequent article in reference to the im- 
peachment of the President, Vice-President, and civil officers of the 
United States so frequently cited. And it is worthy of remark that 
this debate was in reference to the office of President alone, the other 
words, " Vice-President and all civil officers of the United States," hav- 
iuff been inserted afterward by the committee on style, and without 
deuate. Now, the verv debate over the office of President convinces 
me that the framers of the Constitution had in their minds all along 
the common-law power of impeachment Otherwise this very debate 
would not have arisen, for a new creation applicable to all national 
officers, as was the phraseology in Mr. Randolph's original draught, 
would have given rise to no debate about the President any more 
than any other national officer. But by the common law the king 
could not be impeached, for there was no power above the king be- 
fore whom he could be arraigned. In theory he was himself the 
source of power, and if the common-law impeachment was placed in 



seems natural to believe that lest some such question as that might 
hereafter arise it was well to remove all doubt and expressly provide 
for the liability of the Chief Executive to this salutary restraint 
over his official action as well as all other officers. Hence arose de- 
bate over attempting to provide for the impeachment of the Presi- 
dent of the United States, and the very debate, meager as it is, tends 
wholly in my mind to strengthen the conviction that men out of office 
as well as in office can be impeached for such official misconduct as 
amounts to any one of the crimes specified in the Constitution. While 
this debate was going on Mr. Pinckney observed that "he ought not 
to be impeached while in office," 

Mr. ALLISON. Does not the Senator know that Mr. Pinckney was 
opposed to the impeachment of the President altogether f 

Mr. DAWES. Most certainly I do, but the convention was against 
him and declared that the President should be impeached. Then Mr. 
Pinckney struggled to provide that he should not be impeached while 
in office, which shows clearly that in his opinion the provision debated 



was broad enough to impeach him while out of office. The reply of 
Mr. David to Mr. Pinckney is most clear. Mr. Davi6 said : 

If he bo not impeachable while in office, he will spare no eflbrt or pains whatever 
to got himself re-elected. 

Now upon the construction that the Senator from Iowa claims that 
he could only be impeached while in office, what meaning is there to 
this remark of Mr. David. One would suppose that the best thing 
the President could do would be to get out of office instead of spar- 
ing no effort or pains whatever to get himself re-elected, because, by 
the theory of the Senator from Iowa and others who agree with him, 
getting himself re-elected would be getting himself into the very 
jaws of impeachment, while getting himself out of office as soon as 
possible was getting himself beyond its reach. Mr. Wilson stated 
that he ** agr^d in the necessity of making the Executive impeach- 
able while in office," and Colonel Mason said " that while great crimes 
are committed I am in favor of punishing the principals as well as 
the coadjutors." 

I do not find anything in the debates running counter to the idea 
most manifestly conveyed by this meager account that all uuderstood 
the phraseology adopted as applicable to the official after he has left 
office as well as before. Mr. Hamilton, in the forty-sixth number of 
the Federalist, commending this power to the favorable consideration 
of the public, conveys to my mind most clearly the same idea. I will 
not stop to quote, because it is the tenor of the whole article, and no 
particular part of it, which bears this construction. When the Con- 
stitution went before the States in State conventions some of the 
ablest of its framers, in their respective State conventions presented 
the same view of the subject : (Mr. Madison in the Virginia conven- 
tion, (Elliot's Debates, volume 2, page 379 ;) Mr. Wilson in the Penn- 
sylvania convention, (Elliot's Debates, volume 3, page 270 ;) Mr. Pinck- 
ney in the South Carolina convention, (Elliot's Debates, volume 4, 
page 265.) 

The sinffle remark of Governor Johnston in the constitntional con- 
vention of North Carolina, (Elliot's Debates, volume 3, pase 145,) cited 
to the contrary, does not support the position for which it is used. 

The single line quoted, "How could a man be removed from office 
who had no office f' was uttered alio intuitu^, and is found in an argu- 
ment addressed to the convention of North Carolina, to convince them 
that impeachment under the Federal Constitution would not include 
State officers, but was confined exclusively to officers under the Fed- 
eral Government. I do not find a word in the whole argument hav- 
ingthe slightest reference to the question now under consideration. 

These men took part in framing the provision itself, and were 
equally active in making it understood by the people of their respect- 
ive States when urging its adoption. This is all we have of the 
views of the framers of the Constitntion itself l^eyond the language 
of that instrument. 

My colleague, [Mr. Boutwbll,! following the Senator from New 
York, [Mr. Conkumg,] has said that of one thing the people of the 
United States have rested in the firm conviction for a century, that 
no private citizen of this country is liable to impeachment before 
this tribunal. And the Senator from California [Mr. Booth] came 
back at last in his beautiful language to repose upon the same idea. 
Nothing can exceed the beauty of nis description of the safety he 
found in this *4nertia of acquiescence." He will permit me to say in 
passing that, as much as I adn^ire his sleeping beauty, I am compelled 
m the light of history to differ with him in opinion as to her safety, 
and to modestly express the doubt that as she sleei>3 her very danger 
lies in her "inertia.'' But if these Senators mean to say merely that 
for the last century the people of this country have reposed in the 
belief that no one who has never held office can be arraigned at this 
bar upon articles of impeachment, there will be no dispute with them. 
But on the other hand — and it is best to keep as near the case at bar 
as we can — if they m^an to say that the people have ever believed, 
before this case arose, that any official, high or low, guilty of high 
crimes and misdemeanors in office could escape all the constitutional 
consequences of his misconduct by announcing to the House of Rep- 
resentatives, who have the "sole power of impeachment," while that 
august tribunal is in the very process of presenting articles against 
him, that "one hour and forty minutes ago I resigned that office and 
thereby escaped all responsibility to the Constitution and to yon to 
answer before this tribunal for my official misconduct" — if this is 
what is meant by Senators in their appeal to the century, I venture 
to say that the whole history of the Government does not afford a 
single authority for the assertion. On the contrary, there is much in 
that history and in the opinions of public men which requires an ex- 
planation at their hands. I have already cit^ the framers of the 
Constitution, both in the Federal and State conventions. The opin- 
ion of Mr. Rawle has already been cited. It is brief, it is true, but 
no words would make it more plain. It was his opinion, in a work 
of reputation in the profession, that men could be impeached as well 
out of office as in office. These were his words : 

From the reasons already f^iven, it is obvious that the only persons liable to im- 
peachment are those who are or have been in public office. All executive and 
nicUcial officers, from the President downward, from the Indfres of the Supreme 
Court to those of the most inferior tribunals, are included in this descriptlou. 
(Rawle on the Ckmstitution, page si03.) 

The House of Representatives in 1846 was certainly of opinion that 
they could impeach a man for high crimes and misdemeanors in office 
after he had left it, for they undertook deliberately such an impeach- 
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ment of Daniel Webster several years after he left the office of Sec- 
retary of State for what were charged to be snch offenses while in that 
office. The precedent has already been referred to, but its full force 
and importance have not yet been given . Mr. C. J. Ingersoll, al though 
a man of violent political prejudices, yet of ability as a lawyer, 
charged Mr. Webster in the House of Representatives with official 
corruption while in the office of Secretary of State, from which he 
had retired several yewrs before. The charges were direct and spe- 
cific with the asserted purpose of initiating proceedings in impeach- 
ment against l^t distinguished statesman. It was so understood 
by the House ; and Mr. Bayley, of Virginia, who believed as Senators 
do here that impeachment would not lie against an official after 
he had left office, so understood Mr. IngersoU and the purpose of 
his charge, and called his attention to the fact that Mr. Webstor was 
out of office, and as he believed could not be impeached. Mr. Inger- 
soll's response was ''What if he is? '' To this oojection of Mr. Bay- 
ley Mr. Adams made the reply which has already been cited in part, 
and which I sball take the liberty hereafter to qvLote in full. At the 
conclusion of Mr. IngersolPs speech, on his motion the House called 
on the President for certain papers and information in the State De- 
partment which, as he alleged, would sustain the charges that he had 
made against Mr. Webster. The Psesident replied in a lengthy mes- 
sa^, which stated that the information called for touched the ad- 
ministration of the secret service of the State Department, which had 
always been held as confidential, and which he declined to disclose, 
unless the House of Representatives desired their use for the purpose 
of impeachment. He intimated that if that were the desi^ of the 
House the papers would be disclosed to a committee appointed for 
that purpose. The President used this language upon the subject of 
impeachment, having no other application at the time than to an 
official after he had left office : 

If the House of Bepresentatives, as the grand inqaest of the nation, should at 
at anytime have reason to believe that there had been malversation in oflBce by an 
hnproper nse or application of the public money by a pablic officer, and should 
thinlL proper to institute an inquiry into the matter, all the archives or papers of 
the executive department, public or private, would be subject to the inspection 
and control of a committee of their body, and every ^ility in the power of the 
Bzecative be afforded to enable them to prosecute the investigation. 

Subsequently Mr. Webster, in the Senate, repelled the charges of 
Mr. IngersoU with great bitt-emoss, and Mr. ingersoll renewed his 
accusations in the House with specinc charges of dates^ and sums, and 
individuals, and the manner in which the secret-service fund or the 
State Department had been, as he alleged, corruptly used by Mr. 
Webster. He concluded his speech with a remark which shows that 
it was made with the understanding that it should initiate proceed- 
ings looking to impeachment. He remarked : 

A resolution or committee whieh I cannot institute will soon test the truth of my 
atatements. 

Whereupon a resolution was first offered by the friends of Mr. Web- 
ster calling for a committee to inquire by wnat means Mr. Ingersoll 
had become possessed of the secrets of the secret-service fund. Pend- 
iaf^ that resolution Mr. Pettit, of Indiana, subsequently a member of 
this body, and an able lawyer, moved as an amendment a resolution 
evidently alluded to by Mr. IngersoU, which was in these words : 

And that another select committee of five be appointed to inquire into the truth 
of the charges this day made by Mr. G. J. Ingersoll against Mr. Daniel Webster 
with a view of founding an impeachment against said Daniel Webster, and that 
said committee have power to send for persons and pi^erst books and vouchers. 

Mr. Schenck, the mover of the first resolution said 

If the gentleman will offer that as a separate proposition I will vote for it 

The resolution was adopted with the previous one, and a special 
committee appointed under its authority " with the view of founding 
an impeachment against said Daniel Webster," which proceeded to its 
work. That committee nllule two reports, and in neither of them did 
they encounter the difficulties suggested by this plea, that the accused 
had escaped beyond their reach when he left the office in which he 
was charged with corruption. The only difficulty they seemed to 
have encountered was that the facts did not sustain the charges. 
Why should these Senators rely upon the "inertia of acquiescence " 
for a century, when we find that not only Mr. C. J. Ingersoll, Mr. J. 
Q. Adams, and Mr. Schenck, but the whole House of Representatives 
of that day, with the exception, so far as the record shows, of Mr. 
Bayley, of Virginia, ent<ertainod without question the belief that, if 
an officer was guilty of high crimes and misdemeanors, no act of his 
own in form of resignation could relieve him ixom the constitutional 
consequences of his offenses f These proceedings may be found in the 
Congressional Globe, first session Twenty-ninth Congress. The re- 
marks of Mr. Adams upon that question were in part cited by one 
of the managers, [Mr. Hoar.] I am moved to quote them in full 
from the remark of the Senator from Maine, [Mr. Hamlin,] who was 
a member of the House at the time and who expressed to the Senate 
a day or two since the impression they made upon him, that they 
were simply an exultation of conscious rectitude upon the part of Mr. 
Adams and a boast that so far as any official act of his own was con- 
cerned he was ready now and to the remotest period of his life to an- 
swer to any impeachment therefor. These remarks were all that the 
Senator from Maine has stated they were ; but they were much more, 
and wJieu fully quoted the Senate will see that they were the delib- 
erate expressions of that learned statesman, made not merely in the 
consciousness that he was without fear of thoir personal application, 



but an exposition of the Constitution itself. It will not be without 
profit or bearing upon this question to read them at length. They 
are follows : 

And here I take occasion to say that I diflbr with the gentleman from Vir^nia 
[Mr. Baylet] and I believe other f^entlemen who stated that the day of impeach- 
ment has passed by the Constitatlon the moment the pnblio office expires. 1 bold 
no such doctrine. I hold myself, so long as I have breath of life in my bodv, amcn< 
able to impeachment by this House for everything I did during the tune I hvld any 
pnblio office. 

Mr. Batlbt. Is not the Judgment in ease of impeachment removal from office ? 

Mr. Adams. And disqualification to hold any office of honor, trust, or profit un- 
der the United States forever afterward ; a punishment much greater, in my opinion, 
than removal from office. It clings to a man so long as he lives, and if any puollo 
officer ever put himself in a position to be tried by impeachment he wqnld bavcvery 
little of my good opinion if he did not think disqnalifioation from holding office for life 
a more severe punishment than mere removal from office. I hold, therefore, thatevery 
President of the United States, every Secretary of State, every officer of the Unltea 
States impeachable by the laws of the country is as liable twenty years after his 
office has expired as he is while he continues in office. And if sucn'is not the case, 
if an officer could thus ward o£f the pains of impeachment, what woidd be the value 
of impeachment or when do you suppose that oiscovories would bo made that would 
render impeachment cfifectnal f I speak witli reference to the provisions of the 
Qonstltution and to the great objects contemplated by those provisions; and I now 
say that, if one- tenth of the charges against the person here attacked are true, im- 
peachment, in my humble J udgment<, is the course that ought to be pursued by this 
House, and that in tho process of impeachment the usual requisites of iusUco to 
every man charged with heinous crimes and misdemeanors should bo complied witli ; 
that the accused should have notice of the impeachment ; that he should have nc 
tice of the evidence to be made against him ; that he may have the means of defense 
before the bar of this House ; and that he may not be reached by side blows by ap- 

EUcations for what may be dragged up out of the Department of State when he was 
1 the office to injure him in the public mind probably for services of the first im. 
portance to the country. 

There can be not doubt, I think, for whatever it was worth, the 
opinion of Mr. Adams was here given clearly, explicitly, and deliber- 
ately that the Senate has jurisdiction in cases like the one at bar. 
To break the force of tliis opinion, one of the counsel for tho defense 
[Mr. Black] has remarked that Mr. Adams was always quarreling 
and wa«t never happy when he was not in a fight, and that nothing 
would have delighted him so much as to be brought over into this 
presence from the House on articles of impeachment, which would 

five him an opportunity to strike right and left among his enemies, 
u the opinion of the counsel that was all this opinion of Mr. Adams 
was worth. The Senator from New York [Mr. Conkung] has called 
our attention to the fact that Mr. Adams was seventy-nine years of 
age when he uttered this opinion, and intimated that it was that of 
a man, however great otherwise, much enfeebled by age. It is true 
that Mr. Adams was antagonistic in his nature, that ho struck right 
and left among his enemies, but it is his good fortune that the judg- 
ment of history will be that he thus struck for the right. It is true, 
too, that he was seventy-nine years of age at this time; but he 
served his district many years thereafter in Congress with an ability 
unimpaired and with a vigor of mind which seemed to increase 
with his years, and there never was an hour that his eye was dim or 
his mental power enfeebled until his last utt-erance, as he laid down 
his life in harness, '^ This is the last of earth." 

I have one other authority. Mr. Charles Francis Adams, in editing 
the works of John Adams which were published in 1852, had occasion 
to speak in that work himself of the little restraint upon tho Presi- 
dent under the Constitution against the exercise of corrupt and des- 
potic power. And in the discussion of that question he assumed all 
along, as admitted, that the President could be impeached as well af- 
ter as while in office. .These are his words : 

Assuming tlie main check which existed for forty years, the chance of reflection, 
to be definitely laid aside, it is not easy to put a fliiger upon any danse of tlie Con- 
stitution whicn can prevent an evil^disposed President for four years from using 
the powers vested in him in what way no pleases without regard to the peopIe^s 
wishes at all. Indeed it is possible to go a step further ana to venture a doubt 
whether an adequate restraint can be found against the corrupt as well as despotic 
nse of his i>atronage as well ss the perversion of his policy. The only tangiblo 
remedy, that by impeachment, is obviously insufficient from the absence of all mo. 
tive to wield a ponderous system of investigation after the offender has lost his 
power and when ho is no longer of any oonseqnence to the state. Of tho slug- 
gish nature of this process ezpcoience in cases of inferior magnitude is of freouent 
enough proof. The evidence necessary to convict an oflTender would not bo likely 
to accumulate until a large part of his four years of service had expired and the re- 
mainder would probably elapse b^ore it could be obtained. Then would come the 
election of a successor with a system in no wise responsible for that which preceded 
it and around which new interests would immediately concentrate. What probabil- 
ity is thcro of the ultimate infiiction upon the guilty man, now btcome a privaU 
individual r&moved fron^ observation, otany penalty adequate to hia crime? But 
if this reasoning as to the absence of responsibility be only partially tmo it be- 
comes perfectly plain that at least in the case of tho I*residont confining hioisflf to 
the nse of his legitimate powers in office, however unpalatable they may l)o, there 
can be of little of sovereignty exercised by the people during his term or o/puninh- 
fnmU inflicted c^fterward.—Worke of John Adame, volume 6, page 408. 

Thus clearly does the younger Adams stand with his father ami 
grandfather, three most illustrious names, in maintaining this broad 
power of impeachment under the Constitution. 

I have thus shown some authority from tho framers of the Consli- 
tution, in the national convention and in tho State c^nvcndons and 
from learned writers and able statesmen since, and 1 have shown at 
least one direct precedent strongly sustaining tho theory that the 
framers of the Constitution did not either by design or, as tho Sena- 
tor from California [Mr. Booth] thinks, by mistake of arrangement 
so thwart the efflcioncy of their own work as to panilyzo this great 
and efficient power of impeachment. 

There is one more precedent bearing more or less upon this subject 
which has been frequently alluded to and which for a moment 1 do- 
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Bire to notice. It is the impeachment of Barnard in the State of New 
York. It was ander the constitution of 1846, which I do not under- 
stand differs materially in this respect from the Constitntion of the 
United States. He was impeached while in office, hnt for offenses 
committed under another term of the same office. He had heen judge 
of the supreme court eight years and had heen re-elected, and while 
holding the office the second time was impeached for offenses com- 
mitted during his first term. So far as the office was concerned in 
which the offenses were committed he had left it, hut he was never- 
theless a civil officer under the constitution of New York, although not 
holding identically the same office as that for the corruption in which 
he was impeached. This very much weakens the case as apreceden t f or 
either side, but I allude to it now merely to refer to the reason given 
by the Senator from Michigan [Mr. Christiangy] why it cannot be 
cited as a precedent for the impeachment of a man for official crime 
in office after he has left that office. It is said by that Senator that 
the reason the articles of impeachment were maintained in that case 
is because no period of time intervened between the expiration of 
the office in which the offenses were committed and the commence- 
ment of the office held by Barnard when proceedings were instituted. 
I infer from his remarks that had there been any considerable space 
of time intervening between those two offices the case would, in his 
opinion, have been otherwise. I cannot understand the force of this 
reasoning. The two offices were as distinct and separate and held 
by two as distinct conmussions as if the one had been held by A and 
the other by B, and as if a period had elapsed between tibe two. 
Suppose Barnard had stepped irom the office of judge of the superior 
court into that of judge of the supreme court, there would have been 
no intervening space ; they had been both judicial offices, and yet 
they would have been as distinct and different in character and func- 
tion as they were in name, and by no process of reasoning can I bring 
myself to the conclusion that, because the two distinct and separate 
offices filled under two distinct elections came close together in point 
of time, in any sense they were merged into one. - 

If in view of these antnorities and of at least one clear precedent 
thus cited the people of this Bepublic have reposed in security under 
this provision of the Constitution for a centuj^, as the Senator from 
New York [Bir. Conkuno] and my colleague [Mr. Boutwell] re- 
marked, certainly no great danger to the liberties of the people lurks 
under this power of impeachment so construed and so understood. 
A century, il we are not in danger of overworking this word, has cer- 
tainly done this much to quiet the fears of those who have dreaded 
so much the danger of following men into private life with the ter- 
rors and cruelties of this proceeding. The guards of the Constitution 
have thus proved a sufficient security against abuse. 

I must not pass over the allusion of my colleague and others to the 
opinion of Mr. Justice Story so frequently invoked in the argument 
in this deliberation. My colleague says that the profession has for 
thirty-five years rested in the belief that Judge Story at least had 
declared in a well-considered commentary upon ihe Constitntion his 
settled conviction that no official could be impeached after he had 
left office for high crimes and misdemeanors while in office. I will 
not venture to put my opinion of what has been understood by the 

Srofession against the larger experience and greater learning of my 
istinguished colleague j but he will permit me to say that while no 
one more than my self delights in the charm, the beauty, and the philoso- 
phy of Judge Story's works, I think that I do not differ with the pro- 
fession in saying that after all no man has succeeded in gathering to- 
gether the opinions of others without expressing his own so success- 
fully as Judge Story. I cannot understand how the profession could 
ever come to the conclusion that, contrary to the current of all his 
other legal writings, Mr. Justice Story had expressed his own clear 
conviction upon this clause of the Constitution that the Senate had 
no jurisdiction to try any impeachment of an officer after he had left 
office, especially when Judge Story himself says that he never in- 
tended to express such an opinion. 

Mr. BOUTWELL. Not quite that, I think. 

Mr. DAWES. Most certainly that ; exactly that. These are his 
words: 

It U not intended to express Miy opinion as to which is the troe exposition of the 
Constitntion on the points above cited. They are broof^ht before the learned reader 
as matters stiU tubiudiee, the final decision of which may be reasonably loft to the 
high trlbanal constltating the oonrt of impeachment when the occasion shall arise. 

It is ejected to the doctrine, Mr. President, that the common-law 
power of impeachment has been ingrafted into the Constitution, that 
It exposes officials, if not private persons, to every impeachment for 
any manner of delinquency or unfitness in office that the discretion 
of the House of Representatives may determine upon instituting and 
the Senate upon entertaining. Certainly there is nothing in the case 
at bar to render it necessary for us to determine how far the common- 
law power of impeachment might warrant a prosecution against an 
official or private citizen. If the limitations of the Constitution, in the 
fourth section of the second article^ to treason, bribery, and other high 
crimes and misdemeanors is not a limit to the wholepower of impeach- 
ment, but, as is claimed by some, is a mandatory clause for the removal 
from office of the officials therein named when thus convicted, certainly 
the case at bar comf)s within the express provision of that section ; and 
it may be wiser and safer for us to wait until the occasion arises be- 
fore attempting a construction that has no application to pending 
Xiroccedings. But one can foresee occasions for the oxerciso of some 



power which, if it be not this, does not seem to exist anywhere in the 
Constitution for the necessary removal of officials, broader than the 
terms used in this section. One cannot read the proceedings in the 
impeachment of Pickering without being convinced that it was a re- 
moval from the office of judge for no other ofiense than imbecility 
and incompetency. Occasions of like character may arise hereafter 
when it will be absolutely necessary for the public safety to find some 
method for the removal of high officials not provided for in the Con- 
stitution if the cramped and narrow ccmstruction contended for shall 
prevail, but ample enough under the broad and healthy common-law 

gower of impeachment. Suppose the Chief Justice of the United 
tates becomes insane, or, by a softening of the brain or some other 
mysterious mental disease, he or some one of his associates becomes 
a mere harmless child, the public service would not permit their con- 
tinuance in office ; they could not be charced with treasou, bribery, 
or anv other high crime or misdemeanor. I know of no way of forc- 
ing them to give way to a public functionary who could discharge 
the duties devolving upon their office except by the method here 
suggested. I had, however, rather wait in the hope that no such un- 
fortunate exigency will ever arise than to trouble myself to decide 
whether the common-law power of impeachment has been limited al- 
together by this section, or whether it will admit of a broader and 
more healthy application whenever the exigency may arise. 

I cannot share in the alarm of Senators at the increase in power 
of the House of Representatives. 

My colleague will permit me again to allude in all kindness to his 
remarks. He says that while the power of the House of Represent- 
atives has constantly increased in this great Government, that of the 
executive branch has in a corresponding degree decreased. I have 
not so understood it. From the necessity of the case—as the Govern- 
ment has enlarged its borders — States have multiplied, revenues have 
increased, and the institutions become diversified. Federal officers 
have also increased and multiplied many fold. While in the begin- 
ning they were stationed in the thirteen States along the Atlantic 
coast, they are now far on the borders, many thousand miles from the 
appointing power and any supervising personal control. Public 
moneys i n passing through their hands have increased many hundred- 
fold in amount. Sudden emergencies arise where nothing but their 
absolute integrity is security against temptation and corruption and 
fraud. In the very nature ana growth of the Government the ex- 
ecutive department has spread Its power over the continent and 
multiplied its agencies and its consequent responsibility and liability 
and importance as the leaves of autumn. Compared with all this 
the power of the House of Representatives has hardly kept pace. If 
it had grown, it is in my opinion the grandest of all the powers in 
the Government. The people speak through it. By it are exercised 
the grants of all the ^reat powers of the Government. It makes 
war; it raises armies ; it builds navies : it Imposes taxes ; it collects 
the revenue ; and, above and beyond all, it is the ^j^nd inquest of the 
nation. Commissioned anew once in two years in its great work, it 
is nearer the people than any other branch, and therefore speaks more 
clearly and more potentiaUy their voice. No abuse of its power, in 
my opinion, can compare with that to which the executive depart- 
ment is daily exposed. Danger does not lie in the encroachment of 
the House of Representatives upon the executive branch. 

Before concluding, Mr. President, I should do injustice to the efforts 
of the distinguishea Senators from Indiana and Kansas [Mr. Morton 
and Mr. Ikgalls] if I did not allude to certain remarks which fell 
from both of them in the course of the a^uments they addressed to 
the Senate in support of the plea of Mr. i^lknap. 

The Senator from Indiana [Mr. Morton] called our attention, with 
a significance that could not be misunderstood, to the fact that the 
discussion in this body upon the question of jurisdiction commenced 
with three carefully prepared opinions ifl favor of jurisdiction, de- 
livered first in order by three Senators all belonging to one of the 
political divisions of the Senate. He added the prediction that, how- 
ever honestly we might struggle against it, we should ultimately di- 
vide on this judicial question much as we do on merely political ones. 
The Senator from Kansas, [Mr. Inoalls,] a little more explicit in his 
language, directly asserted that upon a doubtful Question of consti- 
tutiontu law the democratic party in the Senate haa arrayed itself on 
one side, aided by a few allies on the republican side. I desire to as- 
sure both these Senators that I have given to these admonitions of 
where my place should be on this question all the consideration 
which they deserved, but that they have failed to convince me of a 
duty to go counter to the clear convictions of my judgment in the con- 
struction of the Constitution of my country. 

Senators in ar^nment, failing to do away by construction with that 
clear, plain provision of the Constitution which authorizes this body 
to impose on conviction of official crime future disqualification to 
hold and enjoy any office of honor, tmst, or profit under the United 
States, have thought it a proper consideration to urge that the pro- 
vision itself is of little or no consequence. They have called atten- 
tion to the fact that the accused in the case at bar, if guilty, has gone 
forever into private life, and by no possibility could hope for any 
public trust again. And the^ have said, " Of what use, then, to im- 
pose upon him, even if convicted, future disqualification f '' I have 
already said, what I repeat, that it is not for us to weigh in the scales 
the comparative importance of the two penalties, removal from office 
and future disqualiOcatiou, and decide which preponderates. It is 
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enough for ns that the trainers of the CoDstitation thought both neo- 
eseaiy, and attached as much importance to the one as to the other. 
But 1 cannot concor with Senators that the judgment of future dis- 
qualification can possibly be a slight one. Men may not desire to hold 
office. It may be impossible for them ever to enter upon any public 
trust, but the brand upon the forehead that they are forever disquali- 
fied, bevond the power of pardon or any possible relief, to hold any 
office of honor, trust, or profil under the United States is in my opin- 
ion the severest possible penalty. The theory of the Government 
nnder which we live is that all men are not only free and equal, equal 
not only in the ei^oyment of all political righto, but also of political 
privileges, equal in all the opportunities and in seeking the emolu- 
ment and honors of office of trust and of confidence. The citizen 
upon whose forehead reeto the ban that he can never enjoy part or 
lot in this glorious inheritance has upon him, like the curse of Cain, 
a judgment of condemnation greater than any other it is possible for 
me to comprehend. Mr. Hale's thrilling story of a man without a 
country is but the story of him who goes in and out among his fel- 
low-men in all time to come with the jud^ent of this Senate, from 
which nothing but death can relieve him, following him to the 
remotest borders of the land, '*Thou art forever disqualified to 
hold any office of honor, trust, or profit under that Government whose 
fli^ protecto all and whose avennes to honor and confidence are open 
to all against whom for official crime this Senate has not forever closed 
the door." Like the leper he stands alone, shanned by all clean men. 
The existence of this power in the Constitution, silent though it has 
been for a century, is as necessary as it is safe. No construction that 
I have been able or willing to gi ve to that instrument will strike down 
this most efficient weapon of protection against the corruption or the 
despotic exercise of authority by the many officials who swarm the 
land. I may err in this construction. I had rather die in the error 
than be convinced with some Senators here that the fraraers of the 
Constitution by mistake paralyzed their own work, or with other 
Senators that by design they failed to provide the most efficient and 
the broadest restraint unon those placed in positions of honor and 
trust by a confiding people. 



Opiai^B •£ nir. Keman, 

DdivereA May 29, 1876. 

Mr. EEENAN. Mr. President, at this late stage of the discussion I in- 
tend to occui>y the attention of the Senate but a short time. I would be 
content to give my vote without saving anything, except that the 
question to be now decided does not, m my oj^inion, require us to pass 
upon several other interesting questions which have been discussed. 
It is wise that every court should confine ito decision to the point in 
judgment in the case before it. It is especially proper that a court 
constituted as this is should do so. The only question presented for 
decisiou is whether the respondent, William W. Belknap, late Secre- 
tary of War, is subject to impeachment by the House of Representa- 
tives and trial thereon by the Senate, after his resignation, for alleged 
misconduct while in office. I shall confine myself to stating briefly 
my reasons for the conclusion I have come to on this question. 

The provisions of the Constitution as to impeachmento are as fol- 
lows, and are found in that instrument in tne order in which they 
are quoted, namely : > 

The House of Bepreaentatives * * * shall have the sole power of impeachments 
(Article 1, section 2, subdivision 5.) 

The Senate shall have the sole power to try all impeachments. When sittine for 
that purpose, they shall be on oaUi or affirmation. When the President of the 
United States is tried, the Chief Justice shall preside : and no person shall be con- 
victed without the concurrenceof two-thirdsof the members present. (Samearticle, 
section 3, subdivision 6.) 

Judgrmentin casesof impeachment shall not extend further than to removal from 
office, and di^iquallflcation to hold and eqjoy any office of honor, trust, or profit under 
the United States : but the party convicted shall nevertheless be liable and subject 
to indictment^ trial judgment, and ptmishment, according to law. (Same article, sec- 
tion 3, subdivision 7.) 

The President * * * shall have power to grant reprieves and pardons for of- 
fenses against the United States, except in cases of impeachment (Article S, 
section % subdivision 1.) 

The President, Vice-President and all civil officers of the United States shall b e 
removed from office on impeachment for. and conviction of, treason, bribery, or 
other high crimes and misdemeanors.*' (Article 2, section 4.) 

The trial of all crimes, except in cases of impeachment, shall be by jury. (Ar- 
ticle 3, section 2, subdivision 3.) 

The decision of the question presented depends upon the meaning 
of these provisions of the Constitution. They are to be construed 
together, and force and effect shoald he given to all and each part of 
them if this can be done. 

It is conceded that the Constitution confers iK>wor to impeach and 
try a person who is a civil officer of the United States and who has 
been goilty of bribery or other high crimes and misdemeanors in ref- 
erence to his official duties. The respondent was a civil officer of the 
United States. The offenses alleged in the articles of impeachment 
are bribeiy and other high crimes and misdemeanors committed b^ him 
while in office and in connection with the discharge of his duties as 
such officer. He held one of the offices mentioned in section 4 of arti- 
cle 2 of the Constitution, and the crimes charged are of those enumer- 
ated in that section. According to the strictest construction of the 
Constitution which has been contended for by the counsel for the re- 



spondent or any Senator, it is conceded that the House of Bepresent- 
atives had power to impeach the respondent for these alleged of- 
fenses and the Senate power to try and convict him thereof, so long 
as he continued to be Secretary of War. It is indisputable that on the 
morning of the 2d of March, 1876, he was liable to impeachment for 
the alleged official misconduct. It is contended that by his resigna- 
tion between ten and eleven o'clock a. m. of that day he ceased to bo 
liable or subject to impeachment. The respondent subjected himself 
to the power of the House to impeach and to the jurisdiction of the 
Senate to try and convict him by committing while in office the crimes 
charged against him. He resigned the office before he was im- 
peached. The only question for our decisiou is, does he continue lia- 
ble to this same power of impeachment, trial, and conviction for these 
same official crimes after his official term is ended f 

It has been urged by the counsel for the respondent that if he can 
be impeached for official misconduct after he ceases to be an officer 
every private citizen of the United States is liable to impeachment. 
This does not follow. There is no pretense that a private citizen who 
has never held an office under the United States is liable to impeach- 
ment for any offense he may have committed. Impeachment nnder 
our Constitution is clearly limited to persons who have been g*alty 
of misconduct as officers of the United States. The case before us 
does not present, nor doesit-s decision involve, the question whether a 
person who is elected or appointed to a civil office nnder the United 
States is impeachable whue in office for crimes committed bv him 
when he was a private citizen. Nor are we called upon to decide 
whether military or naval officers are liable to impeachment for mis- 
conduct in the discharge of their official duties. There is no question 
before us as to extending the power and jurisdiction of impeach- 
ment to a person who denies that he was ever liable to this procedure. 
The only question is, does a person who holds a civil office and by 
official misconduct becomes Hable to impeachment and conviction 
therefor, escape from this liability by resigning the office or by the ex- 
piration of his term of office f It is not a question of bringing a party 
within the scope of this power by construction or implication. The 
(question is, does a party who by official crime has rendered himself 
liable to be impeached and disqualified from ever holding again any 
office of honor, trust, or profit under the United States, cease to be 
liable the moment he goes out of office f 

I have given this question the careful examination which its im- 
portance demands and have come to the conclusion that impeach- 
ments are not restricted to persons who are officers at the time the 
proceeding is commenced, and that a party who, while holding a 
civil office under the United States, is guilty of impeachable crimes 
is subiect to impeachment therefor and conviction thereof after his 
official term is ended. In my judgement, this is the correct construc- 
tion of the provisions of the Constitution on the subject of impeach- 
ments. By this instrument the " power of impeachment'' and the 
'^ power to try all impeachments" are granted to the House and Sen- 
ate, respectively. (Article 1^ section 2, subdivision 5, and section 3, 
subdivision 6.) This power is granted in the same clear and explicit 
language in which many of the important powers granted'hy that in- 
strument are conferred upon Congress and other departments of the 
Qovemment. ''The House of Representatives shall have the sole 
power of impeachment," '* the Senate shall have the sole power to tij 
all impeachments^" is the language of the Constitution. (Article 1. 
section 2, subdivision 5 : section 3, subdivision 6. ) '' The Congress shall 
have power to lay and collect taxes, duties, imposts, and excises; to 
regulate commerce," &c, is the language in whicn the important 
powers mentioned in section 8 of article 1 of the Constitution are 
granted. Power is conferred upon the President in the same lan- 
gujM[e. (Section 2 of article 2 of the Constitution.) 

What is the meaning of the terms *' power of impeachment," ''power 
to tiy all impeachments," as used in the Constitution f Mr. Hamil- 
ton, in the sixty-fifth number of the Federalist, mentions, what is well 
known, that the framers of the Constitution derived their notions of 
impeachments from the law and practice on the Subject as they ex- 
isted in England at that time. Mr. Rawle,in his work on the United 
States Constitution, page 210, says : 

Impeachments are thus introduced— 

That is, into the Constitution — 

as a known, definite term, and we must have recourse to the common law of En- 
gland for tiio definition of them. 

At the time the Constitution was formed the " power of impeach- 
ment " was the authority by which the House of Commons prosecuted 
before the House of Lords persons who had been guilty of misconduct 
in the discharge of their official duty ; and the '* power to try all im- 
peachments" was that which gave the Lords jurisdiction to tiy, con- 
vict, and pronounce judgment ui>on the persons so accused. By the 
law and practice in England the power to impeach parties for official 
misconduct extended and was exercised against them whether they 
were in or out of office at the time the impeachment was commenced. 
The terms " power of impeachment," " power to try impeachments," 
imported in their most restricted and legitimate sense in the English 
law and practice authority and jurisdiction to impeach and convict 
parties who had violated their official duty to the detriment of the 
public, whether they continued in office or had ceased to be officers 
when the proceeding was commenced. 

Many of the most noted cases of impeachment which had occurred 
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in England during a hundred years immediately prior to 1777 were 
cases in wbioh tlie parties impeached and tried for official crime had 
ceased to be officers long before they were impeached. The framers 
of the CoDstitntion were familiar with the law and practice as to 
impeachments as the same then existed in England. The Judgment 
on conviction in England miffht affect the property, the liberty, or 
the life of the person convicted. The framers of the Constitution by 
an express provision declare that judgment in cases of impeachment 
shall not ** extend further than to removal from office and disqualifi- 
cation to hold and enioy any office of honor, trust, or profit under the 
United States.'' Bv the English law and practice a minority was suf- 
ficient to convict the party impeached. The framers of the Consti- 
tution by an express provision declare that ** no person shall be con- 
victed without the concurrence of two-thirds of the members pres- 
.ent." If the framers of the Constitution intended that the "power 
of impeachment" and "the power to try impeachments" should be 
limited to persons in office at the time of the procedure, and should 
under no circumstances be exercised against parties no longer in of- 
fice but who while in office had been guilty of official crimes, it seems 
to me they would have so declared in express language. 

Imx>eachment in our Constitution was intended to be something 
more than a procedure to remove from office a partv whose official 
crimes are discovered while he is still holding the office. It was in- 
tended to reach the corrupt official and disqualify him from ever hold- 
ing office again, notwithstanding he was able to conceal his miscon- 
duct until after his term of office had expired. The character of the 
men who framed and the language they use iu the Constitution forbid, 
in my judgment, a construction which would permit a dishonest 
officer to enrich nimself by corrupt practices highly detrimental to 
the public welfare and escape conviction and a judgment disqualify- 
inj[ him to hold any office thereafter by resigning. Certainly the ][)ower 
to impeach and to try impeachments, nauted in express terms in the 
first article of the Constitution, should not be construed to have tJiis 
limited application unless there is language in the subsequent provis- 
ions of the instrument which requires this construction. 

It has been contended that the provision that '^judgments in cases 
o^ impeachment shall not extend further than to removal from office 
and disqualification to hold and enjoy any office of honor, trust, or 
profit under the United States," is repugnant to the exercise of the 
power of impeachment against a person who is no longer in office. 
The argument is that because he cannot be removed as well as dis- 
qualified by thejud^ent he is not impeachable. The argument 
might have some weight if the provision in question declared that 
the jadgment should l^ removal from office and disqualification to 
hold office. But it does not. It simplv provides that the judgment 
shall not extend further than to removal and disqualification. It may 
be either. So far from this provision furnishing an argument against 
the power to impeach a person for official misconduct after he has 
ceased to hold the office, the argument to be drawn from it is to the 
contrary. This provision shows that one of the objects of the pro- 
cedure was to disqualify a person whose misconduct as au officer ren- 
dered it just and wise, in the indgment of the Senate, that he should 
not again be intrusted with the administration of public affairs. 

It is contended that section 4 of article 2 of the Constitution limits 
the power of impeachment to persons in office at the time the pro- 
cedure is commenced. This, in my -judgment, is not correct. The 
power to imneach and to try impeacuments is not conferred by this 
section. This power is given to the House and Senate, respectively, 
by the provisions in article 1 above referred to. The most that can 
be justly claimed is that section 4 restricts impeachments to tbe i>er- 
sons who shall hold the offices designated in that section, and who 
shall while in office be guilty of the crimes therein mentioned. Thus 
construed, it is in harmony with the provisions of article 1. The prior 
provision, that the judgment shall not extend further than to re- 
moval from and disqualification to hold office, construed in connection 
with section 4, makes it mandatory that if the party convicted is in 
office he shall be removed, and leaves it in the discretion of the court 
to disqualify him or not. 

It is urged that the language of section 4 is " the President, Vice- 
President and all civil officers of the United States shall," &.C., and 
therefore no one except a person then actually holding one of these 
offices can be impeached; that when he ceases to bo an offic(;r his 
liability to impeachment for official misconduct while iu offico ter- 
minates. In my judgment, this is not the meaning of lliis longunge. 
This language is used to designate the persons who are impeachable. 
The person who while acting as one of the officers named is guilt3' of 
the crimes mentione<l is impeachable, whether he is still in office or 
has resigned. It is the person, not the officer, who is imneached and 
convicted. This is the opinion expressed by Mr. Rawle m his treat- 
ise on the Constitution, page 213 : 

Prom the roamms already given it is obvious that the only persons liable to im- 
peachment are those who are or have been in public ofQoe. 

Language similar to that under consideration is employed con- 
stantly in penal statutes. Section 1788 of the Revised Statutes of 
the United States is an example. It declares that " every officer of 
tbe United States concerned iu the disbursement of the revenues 
thereof," who does certain acts mentioned, " shall be deemed guilty 
of a misdemeanor and punished by a fine of $3,000, and shall, upon 
conviction, be removed from office and forever thereafter be incapable 
of holding any office under the United States." In section 17BU it is 



declared that "every officer concerned in the collection of the reve- 
nue," who commits certain acts, shall, on conviction, be punished 
as therein described. Section 1781 declares that "every member of 
Congress or officer of the Government who takes a bribe" shall, on 
con^ction, be punished by fine and imprisonment. Can it be suc- 
cessfully claimed that the person who was an officer, and as such vio- 
lated these statutes, is liable toimpeachment and conviction only while 
he was such officer f Clearly not. He continues liable after he ceases 
to be an officer. 

In my judgment, the respondent continued liable to impeachment 
for his alleged official misconduct after he ceased to be Secretary of 
War. The plea to the jurisdiction should, therefore, be overruled. 



Delivered May 29, 1876. 

Mr. CRAGIN. Mr. President, two things in this ease are conceded 
by every Senator, namely: That at the tune of the impeachment of 
William W. Belknap, by the House of Representatives, ne was not a 
civil officer of the United States, having resigned prior to his impeach- 
ment, and that he had a full and perfect moral and legal right to re- 
sign. The fact appears of record that he resigned his office of Secre- 
tary of War at ten o'clock and twenty minutes, in the forenoon of the 
2d of March last, and that the House took no proceedings against 
him till the afternoon of the same day. On the next day the first 
official notice of the proceedings was brought to the Senate, in the 
form of the following House resolution : 

ReMUved^ That a committee of five members of tUs House be appointed and in- 
structed to proceed immediately to the bar of the Senate, and there impeach Will> 
iam W. Belknap, late Secretary of War, in the name of the House of Bepresent* 
atives and of all the people of the United States of America, of high crimes and mis- 
demeanors while in office, and to inform that body that formal articles of impeach* 
ment will in due time be presented, and to request the Senate to take saoh order in 
the premises as they may deem appropriate. 

It will be observed that the House, in it« initiatory proceedings in 
this case, described William W. Belknap as *^late Secretary of War.'' 

If t^ere be any doubt as to his right to resign, or that his resigna- 
tion was effectual, I Qnote as follows from the decision of the Snprome 
Court in the case of The United States vs, Wright, 1 McLean's Reports, 
page 512 : 

There can be no donbt that a civil officer has a right to resign his office at pleaa- 
nro ; and it is not in the power of the Executive to compel him to remam in office. 
It is only necessary tiiat the resignation shoold be received to take effect; and 
this does not depend upon the acceptance or rejection of the resignation by the 
President. 

When this discussion commenced, on the 16th of May, I had not 
made up my mind on the question under consideration ; but I strongly 
inclined to the opinion that the Senate had jurisdiction to try the 
respondent, notwithstanding his resignation prior to impeachment 
by the Honse. I confess that I was provoked at the idea that any 
person could, by voluntary resignation, just before and in view of 
presentment, arrest proceedings in a case of impeachment, and es- 
pecially in the case under consideration. A man who had just held 
a high ^ition. intimately and confidentially connected with the Chief 
Executive of tne United States, was charged with high crimes in of- 
fice, crimes most disgraceful to him. dangerous to the public good, 
abhorrent to the public sense, and numiliating to the party whose 
trusted representative he was. 

Under these circumstances I looked eagerly for the power to try 
him, and if lound guilty, to lay the strong hand of the law upon him 
with all its weight and consequences. My sense of right was out- 
raged ; my pride as an American citizen and friend of the party in 
power was deeply wounded ; and I looked for some way to satisfy 
justice, vindicate the honor of the nation, and at the same time brand 
the offender and make an example of him, if found guilty. 

I do not suppose any other Senator will make this confession, but 
I do not believe I am alone in this re^jard. I do not put this forward 
as any merit on m^ part, but mention it simply to show how the 
human judgment is innuenced and embarrassed, when called upon to 
decide questions of a judicial character, when mixed with strong per- 
sonal or party considerations, and how difficult it is. even with men 
who mean to do right, to liso above and look beyond, the case which 
bus aroused their feelings and caused their indication. Under these 
circumstances I commenced work to find jurisdiction in this case. 
I read and reread all the constitutional provisions on the subject of 
impeachment. I road carefully the proceedings on this subject of the 
convention that framed the Constitution ; I read the commentaries 
of tbe two leading American authors— Story and Kent—on the sub- 
ject of impeachment, and studied the American precedents under the 
Federal and State constitutions. 

I have listened attentively to the ar^ments of learned and able 
Senators on both sides of the anestion till, in spite of my inclination 
and almost determination to the contiaiy, I am reluctantly forced to 
the opinion that the Senate has no jurisdiction to try a person not in 
office at the time of his impeachment. The provisions of the Consti- 
tution are as follows : 

The Honse of Bepresentatives shall have the sole power of impeachment (Art. 
icio 1, section 9.) 
Tbu Senate shall have the sole power to try all impeaohmonts. When sitting fee 
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that pnrpoM they ahull be on oath or afiBrmatlon. When the PresideDt of the 
United States la mod, the Chief Justice shall preside. And no person shall be con- 
victed without the oonomrence of two-tbirds of the members present. 

Judgment in cases of impeachment shall not eztiaid further than to removal from 
office and disqualification to bold and eivjoy any office of honor, trust or profit 
nailer the United States ; but the party convicted shall nevOTtheless be liable and 
sal^ ect to indictment, trial, Judgment, and punishment, accordinj; to law. (Article 
1, section 3.) 

The Preeident, Yioe-Presldent and all civil officers of the United States, shall be 
removed from office on impeachment for, and conviction of, treason, bribery, or 
other high crimes and misdemeanors. (Article 2, section 4.) 

By article 1, section 2, it appears that the House of Representa- 
tives has the sole power of impeachment. By this I understand that 
the House of Representatives, and only the House of Representatives, 
can institute, present, and prosecute impeachments ; that they are the 
grand inquest to indict and prosecute the indictment, and that no 
other body has this power. 

The word " sole" does not quali^ the power, but only locates it. 
It makes the House of Representatives the sole agent for instituting 
impeachments. The power is lodged with them, and nowhere else. 
Impeachment is a peculiar function of the House of Representatives 
according to the clftuse in the Constitution before referred to. If the 
word " exclusive" had been used instead of " sole," its meaning would 
have been the same. The same word is used in conferring upon the 
Senate the power to try impeachments. They have the"«oZc"or 
exclusive power to try all impeachments. This is one of the functions 
of the Senate, and is the lunction of no other body. The Senate 
acts in the capacity of court and petit jury to try and decide all mat- 
ters of law and fact arising in all cases of impeachment under the 
Constitution. 

I did not think of looking to the clauses of the first article for the par- 
ties who could be impeached and tried, or for impeachable oifeuses, 
but able Senators have argued that these are the jurisdictional 
clauses. It is claim ed that under them the House of I^reeentatives 
have all the powers of impeachment possessed by the House of Com- 
mons in England, by its parliamentary and common law, except as 
restricted by the Constitution : and that the only restriction is as to 
the judgment that may be rendered. 

As to persons and offenses, the common law of England, or rather the 
parliamentary law of England, prevails, and is the rule of action un- 
der our Constitution. This is the doctrine boldly proclaimed by some 
of the managers in this case and by mauy Senators on this floor. I 
cannot subscribe to this doctrine, for it is well known that, by the 
parliamentary law of England, every subject of the realm is liable to 
impeachment, and for any offense, in the discretion of the impeaching 

E[>wer. I do not believe that tne bloody code of impeachment in 
ngland was incorporated into onr Constitution ; but I will defer 
further i-emarks upon this point to another part of my opinion. 

The clause in article 1, section 3, which declares that "judgment 
in cases of impeachment shall not extend further than to removal 
from office, and disqualification to hold and ei^oy any office," &c., 
limits the tt^moa^ judgment that the Senate can pronounce, namely : 
*' removal from office and disqualification to hold office." The only 
less jndc^ent specified is that of ** removal from office," as found in 
article 2, section 4. From this I infer that there are only two judg- 
ments that the Senate can impose in cases of impeachment, namely, 
" removal from office" and " jemoval from office and disqualification 
to hold and enjoy any office," &,c. 

In both cases there must be removal, and therefore the person tried 
must be an officer, or otherwise he could not be removed. This fact 
would seem to define the persons who can be impeached and tried, 
and to limit the jurisdiction to such persons. Before I had carefully 
studied article 8, section 4, in connection with the clause about judg- 
ment in article 1, section 3, 1 inferred that there might be a judgment 
less than "removal from. office," and that therefore a person not in 
office might be impeached and tried. I could think of no such judg- 
ments except suspension from office or censure. But suspension would 
work removal^ and either House of Congress can censure a person 
without invoking the power or machinery of impeachment. 

Article 2, section 4, describes the persons who may be impeached, 
and the onenses for which they may be impeached, and this is the 
only part of the Constitution that does in any way designate the 
persons, or the offenses, subject to impeachment. This provision of 
the Constitution is as follows : 

Tbe President Vice-President and all civil officers of the United States, shall bo 
rciuovod from office on impeachment for, and conviction of, treason, bribery, or 
other high crimes and misdemeanors. 

This provision, in my opinion, describes all the i>er8ons who can be 
impeached and convicted under the Constitution of the United States ; 
and it is the fountain of jurisdiction. No person can be impeached or 
convicted unless he be President, Vice-President, or some ctm7 officer of the 
United States. To my mind this is conclusive. The fact that under 
this section the judgment must be " removal from office" is demon- 
strative that a person not in office and not subject to removal can- 
not be tried on articles of impeachment. 

It is admitted on all sides that all the provisions of the Constitu- 
tion on the same subject must be taken and construed together. The 
last section is as binding as the first, and the whole must bo made to 
harmonize and agree. The fourth section of the second article should 
stand first, for it is the body and substance of impeachment in the 
Constitution. All else describes the functions of the two Houses of 
Congress and the mode of proceeding. The House only can impeach. 



the Senate only can try, &c When the President is tried the Chief 
Justice shair preside ; it shall require two-thirds of the members pres- 
ent to convict, &.C., 

But who can be impeached and tried, and for what they can be im- 
peached and tried, can only be determined by the fourth section of 
the second article. 

I construe and render the Constitution on the subject of impeach- 
ment as follows : 

The President, Vice-President and all civil officers of the United 
States, shall be removed from office on impeachment by the House of 
Representatives for, and conviction by the Senate of, treason, bribery, 
or other high crimes and misdemeanors ; and judgment in cases of 
impeachment shall not extend further than to removal from office 
and disqualification to hold and enjoy any office of honor, trust, or 
profit under the United States, but the party convicted shall never- • 
theless be liable and subject to indictment, trial^ judgment, and pun- 
ishment according to law. The Senate when sitting for the trial of 
an impeachment shall be on oath or affirmation. When the President 
of the United States is tried the Chief Justice shall preside, and no 
person shall be convicted without the concurrence of two-thirds of 
the members present. 

In this arrangement of the constitutional provisions, on the subject 
of impeachment, I submit that I have in no way changed its mean- 
ing. J have arranged its provisions in different order and brought 
them all together. I place the fourth section of the second article in 
front, where it belongs. If the Constitution had been arranged in 
this way, by the convention that framed it, there would not be five 
Senators in this Chamber who would claim jurisdiction in this case. 

It is well known that the convention after it had agreed upon the 
provisions of the Constitution referred its work to a committee of 
'' detail and arrangement." That committee arranged the provision 
under different heaids. What pertained to the House of Representa- 
tives they arranged under article 1, section 2 ; what pertained to the 
Senate they pla^ under section 3 of the same article ; and what per- 
tained to the President, under article 2, sections 1, 2, 3, and 4. 

No one can give any reason why section 4 of said article was placed 
in this position, only that the President is the first officer named. I 
contend it would have been better if the provisions on the subject of 
impeachment had been arranged together as I have arranged them. 

I wrote out this arrangement before I had opened the Commen- 
taries of Story or Kent, and simply from reading and study of the 
Constitution itself. I previously arranged the clauses of the Coiisti- 
tution in the order as they now stand, with the fourth section of the 
second article as an exception to the general power of impeachment, 
as claimed by many Senators, but this I soon rejected. If this clause 
is an exception, how broad and universal must be the general power? 
It must embrace every citizen of the United States. This cannot be 
the American doctrine. 

I was gratified to find my opinion "that only civil officers of the 
United States could be impeached'' confirmed by Judge Story, and 
that my construction and rendering of the Constitution was almost 
identical with that of Chancellor Kent. 

I read from Story's Commentaries on the Constitution, J 789. The 
fourth section of the second article is quoted as follows : 

The President, Vice-President and alldTil officers of the United States, shall be 
removed from office on imi>eaohmentfor, andconviotiouof, treason, bribery, or other 
high crimes and misdemeanors. 

Story then proceeds : 

From this clause it appeart that the remedy by impeachment is strictly oonflned 
to civil officers of the united States, indadinf; the President and Vice-President 
In this respect it differs materially from the law and practice of Great Britain. In 
that kinj^dom all tbe king's snl^ects, whether peeni or commoners, are impeachable 
in Parliament, thongh it is asserted that commoners cannot now be impeached for 
capital offenses, but for misdemeanors only. Snch kind of misdeeds, however, as 
pecoliarly ii\|are the commonwealth by the abnse of high offices of trust are the 
most proper and have been the most usuid grounds for this kind of prosecution in 
Parliament. There 9eemi a peeuiiar propriety ^ in a repvJbiican government ai least, in 
confining the impeaching power to pereons holding office, 

I will read section 803: 

As it is declared in one clause of the Constitntion "that judgment in cases of im* 
peaclunent shidl not extend further than to removal from office and disoualiflcation 
to hold any office of honor, trust, or profit under the United States." and in another 
clause that " the President^ Vice-President and all civil offioersof the United States, 
shall be removed from office on impeachment for, and conviction of, treason, bribery, 
or other high crimes or misdemeanors,*' ittooxudeeem to follow that the Senate, on 
the conviction, were bound in all cases to enter a judgment of remowU from oMee, 
though it has a discretion as to inflicting the pumshmont of disqualification. 
If, tnen, there must be a judgment of removal from office, it ioould seem to follow 
thai the Constitution contemplated that the partu was stiU in offiee at the time qf im- 
peachment. If he was not, his offense was still liable to be tried and punished in 
the ordinary tribunals of justice. And it might be argued with some force that it 
would be a vain exerdse of authority to try a delinquent for an impeachable offense 
when the most important object for which the remedy was given was no longer nec- 
essary or attainable. And although a judgment of disqualification might still be 
pronounced, the language of the Constitution may create eome doubt whether it can 
DC pronounced withoutoelng coupled with a removal from office. There is oImo 
much force in the remark that an impeachment is a proceeding purely of a political 
nature. It is not so much d^gnea to punish an offender as to secure the State 
agfklnst gross official misdemeanors. 

Removal from oiBce is the main object of impeachment, and if the 
person has resigned his office that object is accomplished ; and, as 
Judge Story sayB, impeachment in such a case ** would be a vaiu ex- 
ercise of authority." If a crime has been committed the party can- 
not escape by resignation of his office, but is subject to be tried and 
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funished in the ordioary conrts of justice, and that ponishment may 
include perpetnai difiqnalifioation to hold o£Qce. 

In Yolnme 1, page 289, of Iiis Commentaries, Chancellor Kent, in 
construing and rendering the Constitution of the United States on the 
subject of impeachment, embraces the whole in the following lan- 
guage, putting the fourth section of the second article foremost: 

The Preeident, Yice-Preeident, and all civil officers of the United States mav be 
impeached by the Honaoof Repreeentatives for treason, bribery, and other nigh 
erimes and misdemeanors, and upon conviction by the Senate shall be removed 
from office. 

In the opinion of Kent this embraces all that there is of substance 
on this subject in the Constitution. I am confident he is right. 

I now turn to the proceedings of the convention that framed the 
Constitution, and if 1 am not mistaken they will throw light opon 
the meaning of the provisions on the subject of impeachment. This 
convention commenced its proceedings on the 25th day of May, 1787. 
On tbo 29th of Ma^ Mr. Edmund Randolph, of yirflpia, offered a series 
of resolutions giving his ideas of the Constitution that should be 
framed. Under the head of the judiciary, and among the powers to 
be conferred upon the Supreme Court, he mentions " impeaonments of 
any national ofiScer.'' 

On the same day Mr. Charles Pincknej, of South Carolina, submit- 
ted a draft of a federal government which, in many respects, is iden- 
tical with our present Constitution. In article 3 he says : 

The Honse of Delegates shall exolasively possess the power of impeachment 

This is the exact meaning of the provision in the Constitution as 
granted to the House of Representatives, as I have heretofore claimed. 
In article 10, on the subject of the Supreme Court, he extends its juris- 
diction " to the trial of impeachment of officers of ike United States," 

It will be observed that Mr. Randolph contemplated impeachment 
of national officers only, and that Mr. Pinckney contemplated im- 
peachments of officers of the United States, both meaning the same 
thing. On the 13th of June it was moved by Mr. Randolph and sec- 
ond^ by Mr. Madison — 

That the Jurisdiction of the national Judiciary shall extend to impeaehm^tUi qf 
any national ojleer. 

Bear in mind that only officers are mentioned by these leading mem- 
bers of the convention. On the 15th of June Mr. Patterson offer- 
ed propoeitious for a form of government. In his fourth resolu- 
tion, in relation to the Chief Executive, he provides '* that he shall be 
ineligible a second time, and removable on impeachment and convic- 
tion of malpractice or n^lect of duty by Congress, on application by 
a majority of the executives of the several States." In his fifth res- 
olution, providing for a federal judiciary, he says : 

That thojudiciary so established shall have authority to hear and determine in 
the first instance on all impeachments of FedertU oJUert. 

On the next day Colonel Hamilton submitted a plan of govern- 
ment, the ninth paragraph of which is as follows: 

The governors, Senators, and all oJUen of the United States to be liable to im* 
peachment for mal and ooimpt conduct ; and upon conviction to be removed frmn 
office. 

On the 19th of June Mr. Gk>rham reported, from the committee to 
whom was referred the several plans and propositions, a series of 
resolutions. In the ninth article it is provided that the Executive is 
to be "removable on impeachment and conviction of malpractice or 
neglect of duty.^ 

In the thirteenth " impeachment of national officers '^ is a power 
given to the national judiciary. 

On the 6th of August Mr. Rutledge reported from the same com- 
mittee a draft of a constitution. Article 4, section 6, is as follows : 

The House of Bepreaentatives shall have the toU power of impeachmenL It 
shall choose its Speaker and other officers. 

Article 10, section 2, relates to the Executive, and provides that— 

He shall be removed frmn his office on impeachment by the Honse of Bepresent- 
ativea, and conviction in the Supreme Court of treason, bribery, or cormptton. 

Article 11, section 3, provides that the jurisdiction of the Supreme 
Court shall extend ^Ho the trial of impeachments of officers of the 
United States." 

This draft of the Constitution, submitted by Mr. Rutledge, was 
under consideration by the convention for several days. Each article 
and section was considered separately. 

On the 27th day of August the following was adopted by the con- 
vention : 

He shall be removed from his office on impeachment by the Honse of Bepresent* 
atives, and conviction in the Supreme Court of treason, bribery, or corruption. 

Up to this time no suggestion had been made in the convention to 
give the Senate the power to try impeachments. It had been deter- 
mine<l to give that power to the Supremo Court. 

On the 4th of September Mr. Brearly, from the committee of eleven, 
reported partially. Paragraph 3 of said report is as follows : 

In the place of the ninth article, first section, to be inserted : " The Senate of the 
Uiiite<l StateA shall have power to try all impeachments ; but no person shall be 
convicted without the concurrence of two-tiiiras of the members present" 

The same report provides that the latter part of the second section, 
t«nth article, shall read as follows: 

He shall be removed from hie ojlee on impeachment by the House of Bepresenta- 
tives, and conviction by the Senate for treason and bribery. 

The convention proceeded to consider this report by parag^phs. 
and on the 8th of September it was agreed to insist, after the word 



''bribery,'' in section 2, article 10, ''or other high crimes and misde- 
meanors against the United States." 

On the same day the following clause was added after the ^orda 
"United States:" 

The Vice-President and other civil officers of tiie United States shall be removed 
from office on impeachment and conviction as aforesaid. 

On the same day the convention voted to substitute the following 
in place of the first section, ninth article : 

The Senate of the United States shall have power to try aU impeadhments ; but 
no person shiUl be convicted without the concurrence of two-thirda of the membera 
present, and every member shall be on oath. 

After this, and on the same day, a committee of five was appointed 
" to revise the style of, aiid arrange, the articles agreed to by the 
house." 

It was not intended that this committee should in any way change 
the meaning of the provisions of the Constitution as adopted by the 
convention, but only to "revise the style and arrange the articles" 
under proper heads. The fourth section of the second article, as it 
now stands in the Constitution, went to this committee in the fol- 
lowing language : 

Hfr- 

The President- 
shall be removed from his office on impeachment by the Honse of Keprosentativea 
and conviction by the Senate for treason, bribery, and other high crimes and mis- 
demeanors against the United States. * * * The Vice-President and other civil 
officers of the United States shall be removed from office on impeachment and con- 
viction as aforesaid. 

I wish to place the fourth section of the second article, as it came 
from that committee and now stands, side by side with the article re- 
ferred to them, that all may see that the meaning was not changed. 
The following is the fourth section of the second article : 

The President, Vice-President and all civil officers of the United States, shall be 
removed from office on impeachment for, and conviction of, treason, bribery, or otiier 
high crimes and misdemeanors. 

The article is made shorter^ repetitions are avoided, and some words 
are omitted. Nothing is said of the House of Representatives or 
Senate, for it is provided elsewhere in the Constitution that the House 
of Representatives have the power to impeach, and the Senate the 
power to tiy and convict. The substantial meaning is identically the 
same, and Chancellor Kent was correct in his rendering of the Con- 
stitution on this subject. 

The committee on style and arrangement made its report on the 
12th of September, and their draught was not changed on the subject 
of impeachment, except the words " or afiSrmation" were added t^ 
the requirement that Senators should be " on oath " in the trial. No 
person can fail to see that not a word was uttered by an^ member of 
the convention, and nothing appears in the proceedings, in any way 
implving that impeachment was intended to apply to any person un- 
less he was actually in office at the time of impeachment ; and it is 
manifest that the proceeding was only intended as a means for the 
removal from office of a dangerous, corrupt, and unworthy official. 

"National officers," "Federal officers," "officers of the United 
States," are the only persons mentioned in the plans submitted by 
Randolph, Pinckney, Patterson, and others ; and finally the conven- 
tion limited impeachment to the " President, Vioe- President and aU 
dvil officers of the United StcUes," How, then, is it possible that a man 
not a President, Vice-President, or a civil officer of the United States 
can be impeached under the Constitution f It is manifest to my mind 
that the person to be impeached must be a civil officer of the United States 
still in office, and that the object of impeachment " is removal from 
office j" to which may be added, in the discretion of the Senate, disqual- 
ification to hold office, &g,, under the United States. 

The practice for one hundred years, ever since the adoption of the 
Constitution, has been in accordance with this theory. No person 
has been impeached and tried, under the Constitution, except he was 
at the time of impeachment a civil officer. In every case where im- 
peachment has been attempted and the officer has resigned, even after 
impeachment by the Honse, the proceedings have instantly stopped, 
except in this single case. This case stands alone. No precedent 
under the Constitution of the United States or of any 8tate can be 
found. The recent case of Qovemor Ames, of Mississippi, is in point, 
as also the one of Judge Barnard in Now York. 

The first case of impeachment undei* the Constitution of the United 
States was that of William Blount, and the decision of the Senate 
in that case, that they had no Jurisdiction to try him " because ho 
was not a civil officer of the United States within the meaning of the 
Constitution," ought to decide this case in the same way, for the truth 
is exactly that. Let us refer to the facts in the Blount case. On the 
3d of July, 1797, the President, John Adams, sent t-o the Senate and 
Honse of Representatives a message in relation to transactions of 
William Blount, a Senator from Tennessee. I do not intend to go 
fully into the history of this case. It ^appears, however, that his 
crime, if it was a crime, had no necessary connection with hb office 
of Senator. 

On the 7th of July Mr. Sitgreaves, a member of the House, by order 
of the House came to the Senate and impeached William Blount in 
the form now usual in such cases. On the next day, July 8, the Sen- 
ate expelled William Blount from a seat in that body. The articles 
of impeachment were not presented by the House till the 7th d ay of 
I February, 1798. After the usual pleas, on the 3d of January, 1799, 
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tiie Senate sittiDg as a court of impeachmeDt heard argaments from 
the managers, on the part of the House, and counsel for the respond- 
ent, on the question of jurisdiction. The arguments upon this ques- 
tion occupied four days ; that of Manager &yard, in favor of Juris- 
diction, was very able, and has not been surpassed, if equaled, in 
the trial of the case now under consideration. He contended that 
the House of Representatives had the sole power of impeachment, 
and that the Senate had the sole power to try all impeachments, ana 
that these clauses gave jurisdiction to the House to impeach, and the 
Senate to try, all persons and for all offenses, that the House of Com- 
mons could impeach and the House of Lords try in England. He 
urged that as tnere is no description of offenders or the offenses, in 
the Constitution itself, where the power is vested, every offender and 
every offense, impeachable according to the common law of England, 
must be deemed impeachable here: and he alleged that the common- 
law power of impeachment extends to every crime or misdemeanor 
that can be committed by any subject in or out of office. 

This is his language : 

The Coiwtitatioii hM Mdd who shall haye the power to impeach, and who of try- 
ine impeachmenta. It has also limited the ctttent of the punishment. But it has 
not described the persons who shall be the objects of impeachments, nor defined the 
to which the remedy shall be confined. We cannot do otherwise, therefore, 



than presume, npon these points, we are desisnedly left to the regnlations of the 
common law. Tne question therefore is. what persons, for what oflenses, are liable 



to be impeached at ownmon law t And I am confident, as to this ppint, the learn- 
_ 1 liberality of tlie counsel will save me the trouble of aivnment, or the cita- 
tion of authorities, to establish the position that the question of impeaohability is a 



qaestion of diseretian onlv, with the Commons and librds. Not that I mean to 1n- 
ttst that tbe Lords bare legal cognizance of a charge of a capitis crime against the 
eommoner, but simply that ail the King*s subjects are liable to be impeaoed by the 
Commons and tried by the Lords upon charges of high crimes and misdemeanors. 

He then goes on to show how important it would be, under certain 
circumstances, to impeach a citisen not in office, but poseessed of exten- 
sive influence arising from popular arts, from wealth or connections, 
and actuated by strong ambition, if that citizen should by intrigue, 
corruption, or force seek to place himself in the presidential chair or 
some other high office. He contended that absolute and perpetual dis- 
qualification to hold any office, under the Government, would be a 
Boi table punishment, and that the same is provided for under the Con- 
stitution. 

Mr. Bayard boldly and frankly accepted the logical consequences 
of his argument, which, I am sorry to say, some of the Senators, who 
hold that the Senate has jurisdiction in case of William W. Belknap, 
shrink from doing. They hold the same construction of the Consti- 
tution, but claim that in England only men in office, or who have 
held office, or who are connected with some official trust, are liable to 
imi)eachment ; and they seek to limit impeachment to the same classes 
in this country under our Constitution. There is no authority for 
such limitation. All authorities agree with Mr. Bayard in saying, 
** that all the king's subjects are liable to be impeached and tried, 
except only on a charge of a capital crime." 

On the 10th day of Januarv, 1799, the Senate sitting as a court of 
impeachment voted on the following resolution : 

That William Blount was a civil officer of the United Statos, within the meaning 
of the Constitution of the United States, and therefore liable to be impeached by 
the House of Bepresentatives. 

And the vote stood — yeas 11, nays 14. 

The majority therefore decided against the resolution, or, in other 
words, that a person not a cwil officer of the United States, within the 
meaning of the Constitution, and because he is not a civil officer, is not 
liable to be impeached by the House of Bepresentatives. 

On the day following, upon motion, it was determined that — 

The court is of the opinion that the matter alleged in the plea of the defendant 
Is sufficient in law to show that this court ought not to hold )uiisdiction of the said 
impeachment, and that the said impeachment is dismissed. 

Teas 14, nays 11. 

The plea was ^* that he, the said William Blount, is not now a Sen- 
ator and is not an officer of the United States/' &Ai, 

If the name of William W. Belknap should be substituted for that 
of William Blount, in the resolution voted upon on the 10th of Janu- 
ary, 1799, and a majoritv of the present court should vote against it, 
as in that case, we should decide against jurisdiction, and that would 
end this case. Precisely the same reason exists in this case, for the 
want of jurisdiction, that existed in the Blount case ; namely : that 
Belknap is not. and icas not at the time of his impeachment, a " civil 
officer of the United States, within the meaning of the Constitution 
of the United States," and for this reason the case should be dis- 
missed, for want of jurisdiction. Did anv harm come to the Republic 
because William Blount was not disqualified to hold office under the 
United States f He was expelled from the Senate and never returned, 
and never afterward held any office under the United States. 

If Belknap had committed suicide at the same time he resigned the 
office of Secretary of War he would not be more politically dead than 
he is at this moment. 

It will be a vain exercise of power to disqualify him to ever here- 
after hold office under the United States. The people have convicted 
and disqualified him, and from their verdict there is no appeaL I do 
not know of anything that will scorch and wither a public man more 
than the condemnation of an aroused and indignant people. 

Thomas Jefferson was Vice-President dnrins the trial of William 
Blount, and on the 8th of February, 1798, the day after the articles of 



impeachment were presented to the Senate, he wrote a letter to James 
Madison, from which the following is an extract : 



Articles of impeachment were yesterday given in minst Blount. But many great 
*' ■ »t a formallaw settle the oath " 
person 
pear by attorney f Must he not be tried By a Js ^ ^ 

Is an ex-Senator impeachable ? Yon will readil^' conceive that these questions, to 



preliminary questions will arise. Must nol 
ators, form of pleadings, process against persoi 

\T by attorney t MnaX he not be tried Dy a Jury t" Is a Senator impeachable t 



oftneSen- 
»n or goods, &o.t May he not ap- 



be settled by twenty-nine Ukwyers, are not kkely to come to a speedy issue. 

On the 1.5th^of February, the same year, he wrote to Mr. Madison 
again, and the following is what he says on the subject of impeach- 
ment: 

This day the question of the jury in cases of impeachment comes on. There is 
no doubt how it will go. The general division of the Senate is S3 and 10 ; and un* 
der the probable prospect of what it will forever be, I see nothing in the mode of 

Srooeeding by impeaonment but the most formidaUe weiH>on for the purposes of 
ominant faction that ever was contrived. It would be the most effectual one of 
getting rid of any man whom they consider as dangerous to their views, and I do 
not know that we could count on one-third in an emergency. All depends, then, on 
the House of Representatives, who are the impeachers; and there the nu^jorities 
are of ono, two, or three only, and these sometimes one way and sometimes another. 
In a question of pure party they have the minority, and we do not know what cir- 
cumstances may turn up to increase that majority temporarily, if not permanently. 
I know of no solid purpose of punishment wmoh the courts ox law are not equal to, 
and history shows thai in Sngtand impMohment has bem an engine more of pastUm 
thanjtuiioe. 

Again, on the 22d of February, Jefferson writes to Mr. Madison as 
follows : 

You will see in the papers the ground on which the introduction of the Jury into 
the trial by impeachment was advocated by Mr. Tazewell and the fate of the ques- 
tion. Keatler's motion, which I inclose you, will probably be amended and estab- 
lished, so as to declare a Senator unimpeachable, absolutdy; and yesterday an opinion 
was declared that not only ojicertqf the State govemmente, but every private citizen 
qf the United States are impeaehable. Whether they will think this the time to make 
the declaration I know not but if they bring it on I think there will not be more 
than two votes north of the Potomac against meuntversaUtif of the impeaching power, 

I would here state that there was not a single vote south of the 
Potomac in favor of Jurisdiction in the Blount case. 

Mr. Madison, who is regarded as the father of the Constitution, re- 
plies to Mr. Jefferson in a letter dated March 2, 1798. What he says 
upon the subject of impeachment is as follows: 

Mr. Tasewell's speech is really an able one In defense of his proposition to asso- 
ciate juries with the Senate in cases of impeachment. His views of the subiect 
are so new to me that I ought not to decide on them without more examination than 
I have had time for. My impression has always been that impeachments were 
somewhat eui generis and excluded the use of iuries. The terms of the amendment 
to the Constitution are indeed strong, and Mr. T. has given them, as the French say. 
all their luster. But it is at least questionable whether an application of that 
amendment to the case of impeachmento would not push his doctrine farther than 
he himself woidd be disposed to f oUow it. 

It would seem also that tbe reservation of an ordinary trial by Jury must strongly 
imply that an impeachmMit was not to be a trial by Jury. As removal and disqual- 
ification, the punishmento within the impeaching Jurisdiction, were chiefly in- 
tended for officers in the executive Hue, would it not also be difflonlt to exclude 
executive influenoe from the choice of Juries f Or would Juries armed with the 
impeaching power, and under the influence of an unimpeachable tribunal, be less 
formidable than the power as hitherto understood to be moiUfied f The universality 
of this power is the most extravagaut novelty that has been yet broached, espe- 
cially coming from a quarter that denies the impeachability of^a Senator. Hardy 
as these innovators are, I cannot believe they will venture yet to bold this incon- 
sistent and insulting language to the public 

In this extract Mr. Madison says that impeachments were " intended 
chiefly for officers in the executive line.'' There is no doubt it was in- 
tended exclusively for executive and Judicial "officers" of the United 
States. It is well known that Mr. Madison was a leading member of 
the convention that framed the Constitution, and no man knew bet- 
ter than he did, ten years after the work was done, the intended mean- 
ing of the Constitution. In commenting upon the power claimed in 
the Blount case, which was precisely like that claimed in the present 
one, Mr. Madison says : 

TheuniversaUtif qf this power is the moH extravagant noveUy that has yet been 
broached. 

It is here implied that no such idea ever entered into the minds of 
the framers of the Constitution, and that of all the novelties this is 
the most extravagant. I place the opinion of James Madison against 
that of all ^e S^^tors who believe in the universal power of impeach- 
ment. 

Bearing upon this subject, Mr. Jefferson, on the 18th day of August, 
1799, wrote to Edward Randolph, a leading member of the constitu- 
tional convention, as follows : 

Of all the doctrines that have been broached by the Federal Qovemment, the 
novel one, of the common law being in force and cognizable as an existing law in 
their courts, is to me the most formMable. All their other assumptions of ungiven 
powers have been in the detaiL The bank law, the treaty doctrine, the sedition 
act, alien act, the undertaking to change the State laws of evidenoe in the State 
courto by certain parte of the stamp act^ &c, have been aoUtory, unoonseqnen- 
tial, timid things, in comparison with the audacious, bare-faced, and sweeping pre- 
tension to a synem of lawfor the United States without the adoption of thidr Legis- 
lature, and so infinitely beyond their power to adopt. I am happy you have ta^ 
up the sutject, andl have carefully perused and oooaideied the notes you inoloeed 
tome. • * • 

I think it will be of great importanoe when you come to the proper point to por- 
tray at full length ihe consequences of the new doctrine that the common law is 
the law of the united States, and that their oourte have, of ooutscl Jurisdiction co- 
extensive with that Ukw; that is to say, general over all cases and persons. But 
ed in 1789 that within ten y< 



great heavens ! who could have conceive 
have to combat such wind-mills t 



I years we should 



I have quoted from this letter of Jefferson's to show that the power 
to pass the alien and sedition laws was claimed under the common 
law of England, *' as the universality of the impeaching power ^ is 
now claimed by those who hold that the Senate has Jurisdiction in 
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ihis case, and to show that Jefferson thonght there was great danger 
to the liberties of the people in snch unfounded ^issnmptions. Do 
you say there can be no abuse of this power f I answer that in high 

arty times, when the passions of men are aroused, there is great 

anger. 

Mr. Jefferson says, as before quoted : 

I see notfaiDfc in the mode of prooeedinff by impeachment bat the most formid* 
able weapon for the parposea oi dominant notion that ever was contrived. 

If the power is confined to persons in ofiSoe, the casto will be com- 
paratively few, of a factious or partisan character : but if you take in 
the leaders of parties, who are seeking office, or laboring for the suc- 
cess of their party, the temptations to disqualify them oecome dan- 
gerous in the extreme. 

Let us look at a few cases that might have arisen in our histoiy, if 
the power of impeachment, as now claimed, had been supposed to 
exist. 

Soon after Mr. Monroe became President hostilities broke out with 
the Creek and Seminole Indians, occupying a part of Georgia And 
Florida. As commander of the southern militaiy district, General 
«Kackson was ordered to take the field against the hostile tribes ; and 
as many of the number took refuge in Florida, where thev were be- 
lieved to be countenanced if not aided by the Spaniards, the general 
deemed it his duty to enter Florida with his Army, and take posses- 
sion of Saint Mark's and Pensacola. He also seized and had tried by 
court-martial, two Englishmen, Arbuthnot and Ambrister, who were 
charged with aiding and inciting the Indians in their depredations 
upon our people. They were both found guilty and hung. 

These proceedings caused the President great anxiety. They were 
considered in cabinet council and condemned and disavowed by every 
member except Mr. Adams. A paper was drawn up and made public 
that in entering Florida General Jackson had acted without authority, 
and upon his own responsibility ; and it was decided that the places 
taken should be immediately evacuated. This condemnation of Gen- 
eral Jackson roused his fiery temper, and his friends took up his 
cause. The subject was brought before Congress by Mr. Cobb, aper^ 
Bonal friend of Mr. Crawford, who introduced a resolution in the 
House of Representatives condemning General Jackson's proceed- 
ings, upon which a very acrimonious, irritating, and prolonged de- 
bate arose. 

It was referred to the Committee on Military Affairs, a majority of 
whom made a report severely censuring General Jackson, while the 
minority reported that he deserved the tnanks of the country. Upon 
a final vote the general's conduct was aj^proved — 100 to 70. 

The papers communicated by the President on this subject to the 
Senate were referred to a committee of five. Three of this commit- 
tee made a report severely condemning General Jackson's proceed- 
ings, while the minority justified them. No vote was taken on the 
report in the Senate.* 

The debates in Congress on this subject caused great animosity 
among members during the whole session. Now, suppose General 
Jackson had been impeached for his conduct under ** the utUrer$dlity 
of power,^* as Mr. Maoison calls it, what would have been the con- 
sequences? Dangerous in the extreme. Civil discord unprecedented 
would have been the result. Had he been disqualified from holding 
office, he would never have been President, unless ho had reached that 
position through revolution, which would not have been unlikely. 

When John Quincy Adams was elected President, Henry Clay, who 
favored him, was charged with bargain and corruption, a charge 
which his enemies persisted in making as long as he liveci. He was 
the great and f avonte leader of the whig party. Suppose that he had 
been impeached, convicted, and disqualified, what would have been 
the consequences f Discord, and possibly revolution. These were 
possible cases, if there had been the necessary minorities. Many 
others of less prominence might be cited. 

We have in New Hampshire to-day a fiagrant ease, an ex-governor, 
not one year out of his seat, usurpea authority and violated the con- 
stitution of the State, so as to change the political character of the 
State senate. He gave certificates to two men not elected, and stifled 
the votes of the people. His action led almost to revolution. He 
was censured severely by the house of representatives ; but under 
this new doctrine of '' universalitv of impeachment" he can now be 
impeached, and deservedly so, as far as his offense is concerned. But 
I counsel no such procedure. We have the necessary majority in 
each house to impeach and convict him, but the people have already 
condemned him, and I would not invoke this doubtful and danger- 
ous power, as it would inflame party passions and disturb the peace 
of an orderly and law-abiding people. 

We have recently had a civil war in this country. The proceeding 
of impeachment was not invoked to reach any of the leaders of the 
rebellion. If this **univer8ality of power" had prevailed, some Sen- 
ators on this floor, and I speak it with no disrespect, might have been 
disqualified from nolding office, and a two-thirds vote of each House 
of Congress could not have relieved them. 

This impeaching power might have been carried to a very great ex- 
tent. The power as now claimed would have embraced all the officers 
who deserted from the Army and Navy of the United States, all the 
citizens who were officers in the confederate army, and all the soldiers 
who enlisted to fisht against their country, for they had aJl committed 
treason. By the lourteenth amendment those who had taken an oath 
to support the Constitution of the United States, and aided the rebell- 



ion, were disqualified to hold any office; but by a special provision 
their disabilities might be removed, by a vote of two-thirds of each 
House of Congress. 

Let us not seek for dangerous and doubtful powers in the Constitu- 
tion, for the sole purpose of disqualifying private citizens from hold- 
ing office ; but if they have committed crimes, let us leave them to 
the courts, which can punish them to the full extent of the magni- 
tude of their offenses, in their persons, property, and also disqualify 
them from ever holding office under the United States. 

The courts can do more in the case of W. W. Belknap than the 
Senate can do, and therefore there is no danger that he will escape 

gunishment. The statute authorizes the court to disqualify him from 
oldin^ office, and also to impose fine and imprisonment. 
I think there is danger in the exercise of this doubtful power. 
If the people of this country should ever fall upon turbulent and 
revolutionary times, and party passions be hammered to whitest heat, 
I do say, with Mr. Jefferson, that I see nothing in this kind of im- 
peachment ''but the most formidable weapon for the purposes of 
dominant faction that ever was contrived." ''It would oe the most 
effectual one for getting rid of any man considered dangerous to their 
views." 

Would it be well to have in this country ten, fifteen, or one hundred 
powwf ul men, who have been leaders in their party, disqualified for 
life to hold office f Would they be good citizens, would their friends 
acquiesce in such judgment f We £d not think so when we removed 
your disabilities, honored and respected Senators. [Referring to 
Kansom, Gordon, and others whose disabilities have been removed.] 
No ! Rather that every citizen should feel that this is his country,, 
his flag ; that its interests are his interests, its glory his glory ; that 
its Constitution and laws protect him in his eaual rights and privi- 
leges ; that all together we may honor, love, and defend our country, 

[Mr. CoNKUNO, Mr. Logan, Mr. Ekllt, and Mr. Stkysnson also 
delivered opinions, which have not been furnished for publication.] 



Thursday, June 1, 1876. 

At one o'clock p. m. the managers on the part of the House of Rep- 
resentatives (with the exception of Mr. Lapham and Mr. Hoab) ap- 
peared and were conducted to the seats provided for them. 

The respondent appeared with his counsel, Mr. Carpenter. 

The PRESIDENT pro tempore. Pursuant to order, lef^islative and 
executive business will be suspended^ and the Senate will proceed to 
the consideration of the articles of impeachment exhibited by tho 
House of Representatives against William W. Belknap, late Secretary 
of War. The Secretary will notify the House of Representatives 
that the Senate is ready to proceed in the trial, the managers being 
present. 

The PRESIDENT jpro temporey (at one o'clock and ten minutes p. m.) 
The Sergeant-at-Arms will make proclamation. 

The usual proclamation was made by the Serjeant-at-Arms. 

Tho Secretary read the journal of the proceedings of the Senate sit- 
tingou Monday, May 29, for the trial of the impeachment of William 
W. Belknap. 

The PRESIDENT pro tempore. The Senate is now ready to proceed 
with the trial. On the question of jurisdiction raised by the plead- 
ings in this trial , it is ordered by the Senate sitting for the trial of the 
articles of impeachment preferred by the House of Representatives 
against William W. Belknap, late Secretai^ of War, that the demurrer 
of said William W. Belknap to the replication of the House of Rep- 
resentatives to the plea to the jurisdiction filed by said Belknap be, and 
the same hereby is, overruled ; and, it being the opinion of the Senate 
that said plea is insufficient in law and that said articles of impeach- 
ment are sufficient in law, it is therefore further ordered and adjudged 
that said plea be, and the same hereby is, overruled and held for 
naught. The Secretary will make the proper entry upon the journal. 

Mr. WHYTE. Mj:. President, I offer the order which I send to tho 
Chair. 

The PRESIDENT pro tempore. The Secretary will read the order 
proposed. 

The Chief Clerk read as follows : 

Ordered, That W. W. Belknap is berebv ordered to plead farther or answer tho 
articles of impeachment within ten days xrom this date. 

Mr. CARPENTER. Mr. President and Senators: This court gave us 
two days to prepare for the argument of the question of jurisdiction, 
the decision of which occupied the court for about three weeks. I 
am certain that our aigument did not perplex the court more than 
the decision of the court has perplexea us. And under the circum- 
stances I trust the court will give us some time for refiection. The 
order offered by the Senator from Maryland is peremptory — 

Ord^fMl That W. W. Belknap is hereby ordered to plead fiirth^r or answer the 
articles of impeachment within ton days irom this dato. 

This order assumes that Mr. Belknap is compellable to answer fur- 
ther. Whether this be so or not deserves examination. By the old 
common law an issue of fact found upon a plain abatement was final 
in cases of misdemeanors. Whether this was so where the issue joined 
was one of law merits examination. 
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One of my associates, Mr. Blair, is necessarily out of town. The 
other, Judge Black, is confined to liis room by illness. And before de- 
termining what steps should next be taken on the part of the resi^oud-^ 
ent, I desire a consultation with my associates. 

By way of showing the necessity for such consultation let me refer 
to some of the questions which arise at the present time. 

The defendant first pleaded to the jurisdiction of tiiis court. The 
managers filed a replication, to whica the respondent demurred ; and 
the managers Joined in the demurrer. 

The rule is that each pleading must answer the preceding one. The 
replication, if sufficient in law, was a valid answer to the plea. The 
validity of the replication in matter of law was put in issue by our 
demurrer. And had the court upon the demurrer held the replication 
bad, then the court would have looked back to the plea itself to see 
whether or not it was sufficient in law ; and if it had found the plea 
to be bad, then the court would have held in favor of the prosecution ; 
upon the principle that a bad replication is as good as the bad plea 
to which it is a response. But in this case the court overruled our 
demurrer to the replication, thus holding the replication a sufficient 
answer to the plea. Was there therefore any necessity for the court 
to go back through the record and pass upon the su£Qciency of prior 
pleading f The plea to the jurisdiction having been answered by a 
replication which the court held good by overruling our demurrer to 
\ty what was the necessity for the court to go back through the rec- 
ord r The only question raised by the plea was the jnrisdiotion of 
this court over the respondent ; and whether or not the prosecution 
was entitled to a final judgment, or whether the Judgment should be 
respondeat ouster, is a question to be examined. 

But I submit with great confidence that the question of sufficiency 
in law of the articles of impeachment was not before the court ; and 
that after judgment upon the question of jurisdiction, of respondeat 
ousleTf the respondent was at liberty to begin his defense, as he might 
have done without questioning the Jurisdiction. 

In case on indictment, when the defendant challenges the jurisdic- 
tion of the court, and fails to make good his objection, he is remitted 
to every privilege he would have possessed if he had commenced his 
defense with questioning the jurisdiction ; that is, he may move to 
quash, or he may plead in bar, or plead the general issue. 

If I were compelled alone to take the responsibility in this case I 
+— should plead no further, but leave the managers to their own course : 
and in that case would not the mana^rs be entitled to move for final 
Judgment T This would be so, I think, had the issue been one of fact 
only. But here there was an issue of law and several issues of fact, 
all of which the court has disposed of by the order Just entered. 

Wo have appeared and pleaded, and if the court have held our de- 
fense insufficient, may we not stand upon it, without filing further 
pleadings? My impression is that the next step to be taken is for the 
managers to move for indcment, after which we coold move for leave 
to plead further, which I nave no doubt the court would grant. 

All this, of course, is upon the supposition that the court has over- 
ruled the plea to the Jurisdiction. The order deciding the jurisdic- 
tion was not concurred in by two-thirds of the Senators present. That 
is less than two-thirds of the Senate think there is jurisdiction to con- 
L^ • vict the respondent. 

Manifestly a court which has not Jurisdiction to convict has no Juris- 
diction to try the respondent ; and such pretended trial would be 
wholly extrsgndicial. No witness could be indicted for false swear- 

eing at such trial, nor punished for contempt for not obeying a sub- 
IKBua. 

It therefore becomes a very important question to be settled by the 
respondent's counsel, whether any, and if any what, further steps 
should be taken on the part of the respondent. An order has been 
entered in the record, as an order of the court, overruling the plea to 
the jurisdiction. But the journal of the proceedings sho ws that thirty- 
five Senators concurred in the order, and twenty-two dissented. 

Speaking for myself only, (not having consulted with my col- 
leagues,) I maintain that upon the whole record the order is void, for 
the reason that it was not concurred in by two-thirds of the Sen- 
ators present and voting. Suppose a case in the Supreme Court, where 
only a majority of the judges need concur in the judgment ; and sup- 
pose the record to show that only four judges concurred in the judg- 
ment while five dissented, but the minority directed the clerk to enter 
•4- tlie judgment or order as the act of the court and he should do so 
and certify it as such under the seal of the court. It is manifest, I 
think, that such judgment, if the dissent of the majority appeared of 
record, would be absolutely void ; and would be so declared by any 
court where the Jud^ent should come in question collaterally. I 
think this Judgment is in the same category. 

But whether it is better for the respondent to move to vacate the 
order for this reason, or demur to the articles, and if the demurrer 
shall be overruled go through the form of a trial and give to the 
conntiy the evidence on his behalf, is a (]^nestion so important to the 
respondent that I do not wish to determine it without consultation 
with my colleagues. If this was the trial of an ordinary cause, I 
should have no hesitation. I should stop here. And if I was on trial 
myself, in this cause, 1 should stop here, confident that no Senator 
would vote for my conviction who believed that the court had no 
jurisdiction. 

Now the question whether we shall plead further is one as to which 



I wish opportunity to consult with my colleagues : and I hope no 
order will be passed to-day wliich will preclude us from taking such 
course as, on consultation, we may deem advisable. 

The question of the sufficiency in law of the articles themselves has 
not been raised by a demurrer thereto, has not been argued by cither 
side, nor submitted to the court. The only question raised, argued, 
or submitted was the question of jurisdiction of the defendant; that 
is, whether the court had power to pass upon the sufficiency of the 
articles, or take any other step whatever in the cause. Had the 
court affinned jurisdiction, (as I claim it has not,) then we could havo 
moved to quash the articles, or demurred to them, or joined issue for 
trial. I do not hesitate to affirm that none of these articles, with pos- 
sibly one exception, state the necessary facts to constitute a good in- 
dictment Mere rhetoric and denunciation will not do. It is not 
enough to say that the defendant has been guilty of high crimes and 
misdemeanors; but the articles must state every fact which is an ele- 
ment of crime. And although the same strictness of pleading has not 
been required in cases of impeachment as in ordinary criming causes, 
yet every fact relied upon to constitute the crime must be stated; 
and on the trial the proof cannot go beyond the averments of the 
articles. In the several impeachment trials in this country defend- 
ants have not resorted to formal pleadings. In Blount's case his re- 
sponse was more like an answer to a bill in chancery than a pleading 
in a criminal cause. It was a plea to the Jurisdiction, a demurrer, and 
answer, all in one. 

But I assume that where the respondent chooses to avail himself of 
formal and particular pleading, wnich the experience of a thousand 
years has shown to be essentisd to the protection of innocence, this 
court will not deny the right, at least without a hearing. 

I, therefore, assume that the court, on its attention bein^ called to 
the very sweeping terms of this order, will of its own motion vacate 
so much of it as holds that the articles of impeachment are sufficient 
inlaw. 

The sufficiency in law of the articles is as material to the convic- 
tion of the respondent as is the truth in point of fact of the matters 
therein charged. Before there can be a conviction several things 
must be established. 

First. That the defendant, in fact, has done, or omitted to do, cer- 
tain things ; 

Second. That the things he has done or omitted constitute a crime ; 

Third. And not merely a crime, but a high crime or misdemeanor, 
meriting impeachment ; and 

Fourth. That the respondent is subject to impeachment, and this 
court has jurisdiction over him for the hearing and determination of 
this cause. 

If any one of these elements be wanting, there can be no convic- 
tion. And of course, as soon as any one of these propositions is estali- 
lished in favor of the respondent, he is entitled to an acquittaL I 
think the point as to jurisdiction has been detiermined in his favor, 
inasmuch as more than one-third of the Senate has declared against 
jurisdiction. But what course we ought to take as a matter of ex- 
pediency ; whether we should move to vacate the order altogether 
and that the respondent be dismissed; or demur to the articles: and 
if demurrer is overruled, answer to the merits and go to trial, should 
only be determined after consultation of the respondent's counsel. 

I repeat, if acting for myself, I should take no further step, but 
abide final J udgment. Every j udgmen t implies a declaration that the 
court has jurisaictlon to render it. In cases of impeachment, when a 
Senator rises and votes guilty he thereby affirms the jurisdiction of 
the court to pronounce final Judgment ; the commission by the re- 
spondent of acts constituting a crime, and a high crime ; and the 
regularity of all prior proceemngs in the cause. No Senator can vote 
guilty, unless he believes there is not only guilt but Jurisdiction to 
try and punish. I havo mentioned these propositions not to argue 
them but to show that they arise fairly at this time, and are of such 
importance as to justify us in asking a reasonable time to consider 
them, before we are compelled to act. 

Mr. Manager LORD. Mr. President and Senators, one question 
which tlie learned counsel has discussed before you the managers do 
not feel authorized to discuss while the order of this Senate remains. 
By its order the demurrer to the replication of the House of Eepre- 
sentatives is overruled, the plea of the defendant is overruled and 
held for naught, and the articles of impeachment are held sufficient. 
Now, apprehending that this order has been made upon due consid- 
eration, that the Senators understood all these pleadings and made 
this order in that view, we do not feel called upon, I repeat, to discuss 
the questions pertaining thereto until some motion is made to change 
the order ; and if such a motion should be made, if the Senate, after 
this deliberation and after this carefully prepared order, takes into 
consideration the question whether it will change its order, then the 
managers will desire to be heard. 

On the point which the counsel has suggested, practically, that a 
two-thirds vote is necessary on the question of jurisdiction, that Sen- 
ators who voted that this court had not Jurisdiction must therefore 
on the final vote, when the question is put, " Did this defendant take 
$1,500 on a given occasion and for such a purpose f " say " Not guilty," 
because of their views in regard to Jurisdiction— <m this point I say we 
shall be prepared to show that there is nothing whatever in the sug- 
gestion ; in fact, that the whole practice of courts of impeachment 
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has been in contravention of it ; that the Constitntion itself pieyents 
any such possibility. Therefore when this question is raised in some 
proper form we shall desire to be heard upon it. 

The counsel makes another suggestion, that if he stops here the 
managers would be compelled to move, or could move for judgment. 
This is not according to the rule of the Senate. The rule of the Sen- 
ate provides exactly the contrary; that this point may be in the 
tuinds of Senators who have not recently looked at the rule, I will 
read a portion of it: 

If the aocoaed, after service, shall foil to appear, either in person or by attorney, 
on the day so fixed therefor as aforesaid, or, appeaiinf;:, shall fail to file his answer 
to such articles of imi>eachnientk the trial shall proceed, nevertheless, as npon a 
plea of not gnilty. 

Mr. CARPENTER, Pardon the interruption ; but that is where 
there is no pleading on the part of the defendant. 

Mr. Manager LORD. There is now no pleading on the part of the 
defendant ; by the order of the Senate not only is his demurrer to the 
replication overruled, but his plea that he puts in to the articles is 
enectually held for nauffht. It stands therefore precisely as if no 
plea were in at all. Under the order of the Senate there is nothing 
before this tribunal now excepting the articles of impeachment; 
therefore there is no answer, actual or constructive. The defendant 
appears in person and by counsel ; as there is no answer in this case 
before the Senate, all that the managers can do, at the proper time, is 
to move to proceed with the trial ** as upon the plea of not guilty." 

One other suggestion. We apprehend that the true object of all 
trials, civil or criminal, is to reacli the merits at the earliest moment. 
The defendant here stands accused by impeachment, having been a 
high officer of the Gk>vemment, of certain crimes and misdemeanors. 
He has put in one dilatory plea, and that has occupied all this time. 
He now proposes, after this Senate has so deliberately entered this 
order, after it, having examined all the pleadings, has found these 
articles of impeachment sufficient, to try again in that direction ; he 
proposes to demur to the articles of impeachment ; and while I can- 
not, perhaps, strictly call a demurrer a pleaj'yet, in a broader sense, it 
is. The defendant proposes another dilatory proceeding ; I may call 
it properly another dilatory plea. And how many shall he have f 
It IS absolutely in the discretion of the Senate whether to give him 
this privilege or not. It is in the discretion of any court of civil or 
criminal jurisdiction, unless controlled by statutory law. 

This defendant accused of these high crimes, after having by his 
dilatory plea occupied weeks of time, seeks further delay; anier this 
court, under rules which are broader and more liberal than in other 
courts in regard to pleadinsrs, has deliberately ov^flmled his demurrer, 
deliberately held his plea fbr naught, and that the only pleading be- 
fore this tribunal is the pleading called the *< articles of impeach- 
ment," and after this court has solemnly adjudged that these articles 
are sufficient, the defendant by his learned counsel asks yon to go 
back into the courts of law, for rules not binding even there ; he 
wants yon to adopt the rules which he sa^rs are held in criminal courts, 
and give him the right, under all the circumstances of this case, to 
put in this further dilatory plea, because he says what f That he 
could go into a criminal court and take up these articles of impeach- 
ment, and one by one satisfy the tribunal that the pleading would 
not be good as an indictment. What if he could, and what if the 
technical rule availed heref It nevertheless is in the discretion of 
this court whether it will allow him again to stand on a technical 
point instead of proceeding to the merits. I apprehend it is an ap- 

Slication which will not be favored by the Senate. I apprehend this 
enate sitting as a court of impeachment will hardly t&e the posi- 
tion, after this deliberat<e order, that it will open the whole case 
again, and for what f Not from a sense of Jnstice to the defendant : 
not for the purpose of ascertaining the truth ; but simply that learned 
counsel skilled in the criminal courts may stand in this august tri- 
bunal and urge that these articles of impeachment have not all the 
words and phraseolo^ which he thinks would be necessary in a court 
of criminal jurisdiction to maintain an indictment. 

I will not now discuss the question whether the articles of impeach- 
ment are sufficient. The counsel himself has confessed the ruLd that 
pleadings in this court are entirely distinct and separate as to mere 
technical rules from pleadings in ordinary criminal proceedings. 
This court has a broader range : it has an easier path in its high juns- 
diction to reach the merits, and therefore I may say, with all respect 
to this tribunal, that it would be a most extraordinary proceeding, 
in the judgment of the managers, for this court, without claim of 
any possible ii\)ustice to the defendant, to open this case for another 
dilatory plea instead of requiring him to go to trial upon the merits. 

My colleague, Mr. McMahon, desires to make a statement. 

Mr. Manager McMAHON. Before the counsel resumes his argn- 
ipent, I desire to call his attention to the fact that he has himself in- 
vited the decision of the Senate as it has been made. In his argument, 
to be found on page 64 of the Record, I find the following : 

I shall endeavor to maintain the following propositions: 

1. That articles of impeachment cannot be -entertained against a private citizen 
in anycase whatever; 

S. That wherever articles of impeachment are exhibited, they must set forth 
every fact essenaal to oonstitate a high crime or misdemeanor, anaevery ^t neoes* 
■ary to bring the case within the Jorisdiotion of the coart ; and 

3. That the issues of facts arising npon the plea in abatement are immateriaL 

After proceeding to discuss these questions, in finally summing up 



the case I find on page 71 that the gentleman uses the following lan- 
guage: 

And I think it wonld have been safe for ns to demur to the articles ; bnt not 
wishing to take risks npon a technical constmction, we thought it safer to plead 
affirmatively the fact that the respondent was not holding any office at the time of 
impeachment. ITndonbtedly, to any plea of the respondent in confession and avoid- 
ance of the articles, the prosecution might have replied in confession and avoid- 
ance ; bnt not so to a plea which in substance is a denial of any fact which should 
have been stated in the articles to show jurisdiction. If the articles themselves are 
deficient in not stating any fact necessary to entire Jurisdiction, Jurisdiction of the 
oflbnse and the offender, then this court never acquired Jurisdiction. 

It results from the fact that this court has only a special Jurisdiction, tliat the 
first pleading most show a case within Jurisdiction. 

I think that after having invited the court to that pi^cular ques- 
tion and to the discussion not simply of the fact, it is fair to presume 
that the Senate considered the facts which bear npon the question of 
jurisdiction^ and also the facts which bear upon the character of the 
crime therein alleged. 

Mr. CARPENTER. Mr. President 

Mr. THURMAN. I should like to know what is to be the rule of 
the Senate in regard to the discussion of each matter. The Senator 
from Maryland [Mr. Whytb] has offered an order— 

The PRESIDENT pro tempore. The Chair will remind the Senator 
that debate is not in order. 

Mr. THURMAN. I do not wish to debate, but I want to know the 
rule of the Senate on this subject. I want to know whether there is 
to be an unlimited discussion of counsel and managers on every order 
that is offered by a Senator. In my Judgment it is all irregular. 

The PRESIDENT pro tempore. The Chair will 

Mr. CARPENTER. If the court will hear me a moment on that 
point 

The PRESroENT pro tempore. The Chair will state in reply to the 
Senator from Ohio that the Chair was holding under the rule that each 
of the parties is entitled to one hour's debate on any motion or oider 
submitted. 

Mr. THURMAN. What t Upon an order offered by a Senator f 

The PRESIDENT pro tempore. The right of discussion is given to 
the parties. 

Mr. THURMAN. There is no order offered by the parties. 

Mr. CARPENTER. Mr. President, can I proceed f 

The PRESIDENT pro tempore. The counsel will proceed. 

Mr. CARPENTER. Mr. President and Senators, this is the second 
time that I have been reproached in this case with being a "criminal 
lawyer.'' By this epithet I suppose the managers mean to accuse me 
of more or less familiarity with the rules and practice which the ju- 
dicial courts^ after centuries of experience, have established for the 
protection of the innocent, and the separation of truth from false- 
hood, in the administration of criminal justice. This I accept as a 
compliment, though probably not so intended. The defending of per- 
sons accused of crime (always entitled under our law to the presump- 
tion that they are innocent until proved to be guilty) cannot be con- 
sidered discreditable to any member of the pro&ssion, when we know 
from history that from Socrates down, through iJl the ages, excellent 
and upright men have been falsely convicted, because they had not 
advocates versed in the law and familiar with the principles and rules 
of evidence, and of the requisite nerve and force to stand up agaiupt 
popular prejudice and clamor, or judicial corruption and tyranny, and 
establish before the world their innocence. I understand the man- 
agers to disclaim being criminal lawyers; and I might retort that no 
one should be permitted to prosecute a citizen in a criminal court 
who is not famUiar with and obedient to the rules and practice of such 
courts. 

The honorable manager [Mr. LoRDj claims that this court is ex- 
empt from adherence to rules of pleadme and the methods of judicial 
tribunals ; and that, in reaching its conclusions, it may proceed with 
the freedom of the wind, " which bloweth where it listeth." So is a 
mob on the Rocky Mountains, administering Lynch law upon a sup- 
posed murderer ; and the mob could as fairly pretend to be exercising 
judicial power, as could this august tribunal while denying the prin- 
ciples and overstepping the limits of the law. 

The manager who last spoke has referred to my remarks on a former 
occasion, to show that I intended to submit the sufficiency in law of 
the articles of impeachment. — a subject which I did not at all discuss. 
If by saying that the articles must be sufficient in law to sustain a 
conviction, I submitted the question of their sufficiency to the court 
at that time, then by saying that not only must the articles be suf- 
ficient in law, but must be proved true in fact, I submitted the ques- 
tion of the guilt or innocence of the respondent at the same time. 
If what I said authorized the court to pass upon the sufficiency of 
the articles, — a question not argued on either side, — then the court 
might as well have passed upon the question of guilt or innocence at 
the same time. I was discussing nothing but the question of juris- 
diction. It is true I did say that, inasmuch as the articles described 
the respondent as late Secretary of War, perhaps we might safely 
have demurred to them ; but, for reasons which I stated, we thought 
it safer to plead affirmatively the fact that the respondent was not 
holding any office when he was impeached. The manager says the 
articles of impeachment were before the court. I deny that the ques- 
tion of their leged sufficiency was before the court on the argument 
of the single question whether the court had Jurisdiction to pass upon 
their sufficiency. It was claimed by one of the managers on that 
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argament, if I remember aright, that the tmth of the articles mnst 
be assumed, for the purposes of that argument. In other words, the 
question was, whether, conceding everything stated in the articles, 
the court had jurisdiction to try the respondent. 

The question raised by our pleadings,— and submitted by our argu- 
ment, — was, not whether the articles were true, or in point of form 
and substance, sufficient to show an impeachable crime, — but whether 
the respondent conld be impeached after he was out of office. The 
tmth and sufficiency of our plea was conceded by the managers when 
thev filed a replication. To their replication we demurred. That 
undoubtedly submitted to the court the sufficiency of the plea as well 
as the replication. And if the court had held the replication bad, 
then, going back, thev might have hold the plea bad. But if the 
court, as appears by the order entered, held the replication good, by 
overruling our demurrer to it, then it was wholly immaterial whether 
the plea was good or bad, because it was disposed of by a good repli- 
cation. As I understand the rule, it is only m case the party demur- 
ring is entitled to judgment on the particular point raised by his de- 
murrer, that the court look back to see whether his former pleadings 
have been defective. 

Suppose an indictment in a criminal court, and the defendant at 
the trial to plead to the array of the petit jury. This mijorht lead to 
a succession of pleadings terminating in a demurrer. Would this 
demurrer raise the question of the sufficiency in law of the indict- 
ment, and the pleas in bar by the defendant, which had not been de- 
murred to f Undoubtedly such demurrer would raise the question 
of the sufficiency of all the pleadings relating to the particular sub- 
ject—the qualiticatious of that jury. So, in this case, the demurrer 
compelled the court to inspect all the pleadings touching the ques- 
tion of the jurisdiction of the court; and nothing else. And this 
question settled in favor of lurisdiction, the respondent should be 
permitted to commence his defense as he would have done if the 
Jurisdiction had not been disputed. 

Mr. TUUBMAN. I wish to submit a question for counsel to answer. 

The PRESIDENT pro tempore. The question will be road. 

The Chief Clerk read as follows: 

As upon a demurrer the court must go back to the first defect, how 
conld the court overrule the demurrer without deciding that the arti- 
cles are sufficient f 

Mr. CARPENTER. The first defect was the demurrer to a good 
replication ; the court held the replication good by overruling the 
demurrer to it. If the replication was held eood, of course it disposed 
of the plea, and ended the question of jurisaiction. 

Now, if the court please, I do not wish to spend time unnecessarily. 
I know the Senate is pressed wi th legislative business. Knowing such 
wotdd be the case, we moved a continuance to the next session of the 
Senate. But the court unanimously denied this motion, thus order- 
ing the trial to proceed. We are therefore not responsible for the 
embarrassment which this trial must necessarily cause to legislative 
business. And I assume that no Senator will wish to deny us the 
privilegejs necessaiy to a proper defense, and the time necessary for 
preparation, but will accord us a full and patient hearing niton every 
question involved in this case ; especially as most of tne questions 
are now presented for tha first time, and by their determination 
precedents will be made for all time, binding upon all men. 

And now I ask that you will cive us until Monday next to deter- 
mine, as counsel, what step ought next to be taken on behalf of the 
respondent :— determine whether we will move to vacate the order 
just entered, upon the ground that it was not passed with the con- 
currence of two-thirds of the Senators present ; or whether we will 
demur, and if the demurrer shall be overruled, answer, and go to final 
hearing and raise there all the questions which enter into a final 
judgment. That we can raise these questions on a final hearing, is 
clear^ because it cannot be maintained that any question upon which 
conviction depends can be eliminated from such final determination 
by the action of less than the constitutional minority of two-thirds. 
Otherwise a mere majority of the Senate might defeat the constitu- 
tional provision. 

In these cases of impeachment, if a mere majority c«i settle the 
question of Jurisdiction, so a mere majority, by overruling a demur- 
rer to the articles, can determine that the acts alleged to nave been 
done or omitted by the respondent constitute in law a high crime or 
misdemeanor within the meaning of the Constitution ; feaving the 
final judgment to rest only upon questions of fact or at the finid 
hearing, none of these questions having been disposed of, some mas- 
ter tactician might first move a resolution declaring that the respond- 
ent had done or omitted the acts charged, and if sustained by a mere 
migority, might claim that the facts were settled, and that the final 
judgment must rest upon the question of law whether such facts 
amounted to a high crime or misdemeanor. 

In briefer and plainer terms, no conviction can take place under 
this provision of the Constitution, unless two-thirds of the Senators 
concur in regard to every element necessary to conviction, and first 
and conspicuous among these, must l>e the question of jurisdiction. 

Mr. WRIGHT. Mr. President, I wish to inquire whether it would 
be in order now to move to acyourn to a day certain, or whether the 
•order should be properly that when the Senate sittmg as a court of 
impeachment adioums, it be to a definite time f 

The PRESIDENT pro tempore. It would be in order to move to 
adjourn to a certain time. 

Ill 



Mr. WRIGHT. I move then that the Senate sitting as a court of 
impeachment adjourn until Monday at one o'clock. 

Several Senators. Say Tuesday. 

Mr. KERNAN. If the Senator will withdraw that motion, I wish 
to suggest an amendment to the order proposed by the Senator from 
Maryland, [Mr. Whyte.] 

Mr. WRIGHT. I have no objection to hearing the order read, so 
that it may be considered the pending order. 

Mr. ELEkNAN. I wish to suggest the proposition I send to the 
Chair as an amendment to the motion of the Senator from Maryland. 

The PRESIDENT pro tempore. It will be read. 

The Chief Clerk read as follows : 

Jtetoktedj That in defsnlt of an answer within ten days by the respondent to the 
articles of impeaohment^ the trial sliall proceed as on a plea of not gnilty. 

Mr. WRIGHT. I now modify my motion so as to make it that the 
Senate sitting as a court of impeachment adjourn until Tuesday next 
at one o'clock. 

Mr. CARPENTER. To avoid any misunderstanding, I simply ask 
whether the Senator offering the order just read means by the order 
to exclude our right to demur to the articles? 

Mr. KERNAN. I had not that particularly in my mind. 

Mr. CARPENTER. It is very important that we should under- 
stand what we are to do. 

Mr. KERNAN. It can be amended if the Senate deem this proper. 
I suppose that where a plea is put in to the articles of impeachment 
and a replication made to it and a demurrer to the replication, it 
really does test the sufficiency of the first pleading m the arti- 
cles. It is quito common in States where there is pleading under 
the ordinary common-law practice. There a plaintiff may have a bad 
declaration, and the defendant's attorney not choosing to demur and 
tell him where it is defective puts in a bad plea, and the plaintiff de- 
murs to the plea. Uniformly the demurrer reaches back to the dec- 
laration. If that is bad, the court so adjudges. 

I had no particular point in view. The &nate can modify the or- 
der so as to say *' plead or demur." I merely offered it that we 
might make some progress. I supposed the present judgment did 
affirm the sufficiency of the articles of impeachment. 

Mr. Manager LORD. Mr. President, may I call the attention of 
the Senate to one thing f We have had a large number of witnesses 
in attendance during tuis protracted period, and we deem it desirable 
if possible, in connection with the orders to be made to-day, that 
some time be fixed for the trial, so that we can let some of these wit- 
nesses who live within a reasonable distance go home and return 
again, and thereby, perhaps, save some considerable expense. 

1 will say, in addition, that if the trial should not happen to occur 
on that particular day nevertheless it would be saving a good deal 
of expense to the Government and be a great C9nvenience to the wit- 
nesses if some day could be fixed when the trial should proceed after 
the answer on the questions of fact. If anything should occur to 
prevent that, of course that would not alter the propriety of making 
the order, because, as I understand now, the trial is to go on. 

Mr. THURMAN. Mr. President, I arise onlv to express the hope 
that by unanimous consent these orders that have been offered will 
be considered in open Senate. 

Mr. BOUT WELL. Mr. President 

Mr. THURMAN. I hope I shall not be interrupted. 

Mr. BOUTWELL. I &el called upon to ask the Chair to enforce 
the rules of the Senate. 

Mr. THURMAN. I should like to know why the rule is enforced 
against me and not enforced against anybody else. 

The PRESIDENT i>ro tempore. The Chair hopes that is not a re- 
flection on the Chair. The Chair called the attention of the Senator 
from Ohio to the fact that debat'C was not in order. The Senator from 
Ohio stated tiiat he wished simply to make a statement. The Chair 
indulged him in that. The Senator from New York, in response to a 
question of one of the counsel, also made a statment, which the 
Chair supposed he was making, and allowed him to make, by the 
same common consent. 

Mr. THURMAN. I rise now to ask unanimous consent that this 
discussion be in open Senate. Is that out of order to ask unanimous 
consent f 

The PRESIDENT jpro tempore. The Chair has not asked the Senate 
for unanimous consent. 

Mr. THURBiAN. No, but I was interrupted by the Senator from 
Massachusetts, who cut me off short when I was asking that unani- 
mous consent might be given. I ask it because I have neard the de- 
cision of this Senate treated to-day with scant respect and the law 
with less, and I want the discussion in open Senate. 

The PRESIDENT pro tempore. The Chair reminds Senators again 
that debate is not in order. The Senator from Massachusetts insists 
on the enforcement of the rule. The Senator from Iowa moves that 
the Senate sitting for the trial of the impeachment a4joum until 
Tuesday next at one o'clock. 

Mr. SHERMAN. I desire to offer an amendment to that, which I 
will reduce to writing. 

Mr. CONKLING. 1 would inquire whether amotion astoa4joum- 
ment is amendable except as to the time to which the a4joumment 
shall be f 

Mr. SHERMAN. I think the Senator will not object to the form. 
I have now my amendment. 
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The amendment having been rednced to writing was read, as fol- 
lows: 

Ordered, That thia court a^oam until Tneaday next, and In the mean time the 
defendant have leave to plesM, answer, or demnr herein. 

Mr. CARPENTER. I hope the Senate will also give us leave, if we 
conclude to make the motion, to make a motion to vacate this order 
on the ground suggested. It is certainly as important a question as 
the one which was argued and not at all settled by the Senate. 

Mr. SHERMAN. It strikes me that this gives ample privilege. 

The PRESIDENT pro tempore. The Chair will state to the Sena- 
tor from Ohio* that debate is not in order. The Chair will also rule 
that the motion of the Senator from Iowa is a simple proposition for 
an adjournment, and that the ftroposition of the Senator from Ohio 
is not an amendment to the motion of the Senator from Iowa. 

Mr. KERN AN. I will withdraw the proposition I submitted in 
favor of the one of the Senator from Ohio. 

The PRESIDENT jwt) tempore. The Senator from New York with- 
draws his proposition. The question pending is on the motion of the 
Senator from Iowa, that the Senate sitting for the trial of the im- 
peachment adjourn until next Tuesday at one o'clock p. m 

Mr. SHERMAN. I ask the Senator from Iowa if ho has any objec- 
tion to my sulMtitute f 

Mr. WRIGHT. I think I have. I adhere to the proposition I have 
made, and ask for a vote on that simple proposition. 

The PRESIDENT pro tempore. The question is on the motion of 
the Senator from Iowa, that the Senate sitting for the trial of the 
impeachment adjourn until Tuesday next at one o'clock p. m. 

The motion was agreed to : and the Senate sitting for the trial of 
impeachment (at two o'cIock and twenty minutes p. m.) adjourned 
to Tuesday next at one o'clock p. m. 



Tuesday, June 6, 1876. 

The PRESIDENT »ro tempore. The hour of one o'clock having ar- 
rived, legislative and executive business is suspended and the Senate 
proceeds to the consideration of articles of impeachment exhibited 
by the House of Representatives against Wilham W. Belknap, late 
Secretary of War. The Sergeant-at-Arms will make proclamation. 

The usual proclamation was made by the Sen^eant-at-Arms. 

The managers on the part of the House of Representatives (with 
the exception of Mr. Knott) appeared and were conducted to the 
seats provided for them. 

The respondent appeared with his counsel, Messrs. Blair and Black. 

The Secretary read the journal of the proceedings of the Senate 
sitting on Thursday, June 1, for the trial of the impeachment of 
William W. Belknap. 

The PRESIDENT pro tempcte. The Senate is now ready to proceed 
with the trial. 

Mr. EDMUNDS. What is the pending question before the Senate, 
Mr. President I 

The PRESIDENT pro temp<m. The Secretary will report the pend- 
ingorder submitted by the Senator from Maryland, [Mr. Whyte.] 

The Chief Clerk read as follows : y 

Ordered^ That W. W. Belknap is hereby ordered to plead further or answer the 
arddes of impeachment within ten days from this date. 

Mr. BLACK. Mr. President, I ask leave in the absence of one of 
the counsel to present a motion drawn up by him which he would 
have presented if he had been here. I ask that it be read. 

The PRESIDENT pro tempore. The Secretary will report the mo- 
tion submitted by the counsel. 

The Chief Clerk read as follows : 

Senate of the United States sitthig as a court of impeachment 
The Umttbd Statbs of Amebica ) 
vs. } 

WnxiAM W. Bbulnap. > 

Here in court comes the said William W. Belkni^, and moves the court now here, 
to vacate the order entered of record in this cause setting aside and holding as 
naught the plea of him, said.Belknap, by him first above in this cause pleaded, for 
the reason tnat said order was not passed with the concurrence of two.tbirds of the 
Senators present aod voting upon the question of adopting and passing said order, 

as appears by the record in this cause. , ^ _ 

^ ^ WILLIAM W. BBLKNAP. 

J. a BLACK, 
MONTGOMBBY BLAIB, 
MATT. H- CARPENTER, 

OfOountiL 

The PRESIDENT j>ro tempore. The question is on the ])roposition 
submitted by the Senator from Maryland, that being first in order. 

Mr. BLAIR. Mr. President, it occurs to me that our motion ought 
first to be put. That motion to abate, set aside, vacate the order of 
the Senate ought to be put as it supersedes, takes precedence — it cer- 
tainly does so logically — of the other proposition. And while I am 
up I should like to say to the Senate that our colleague, Mr. Carpen- 
ter, by whom this pleading was drawn up, is now unable to attend 
in consequence of illness. Ue is not confined actually to his bed ; but 
his physician instructed him this morning that he ought not to and 
conm not safely leave his room; and we would ask, before the Senate 
proceeds to the consideration of this motion, a short indulgence for 
the purpose of bringing him here to assist in the argument. 

I do not know that it would be improper to say that we have no 



idea of dilatory motions in this matter ; nor do we seek to put in 
these motions for any such pu^ose. There seems to be an impression, 
communicated to the public through the newspapers, that we are 
seeking in someway to delay action. Certainly gentlemen who have 
the experience that we have in legal proceedingsknow very well that 
nothing is to be accomplished b^ that. We want a fair trial, and a 
fair trial only, and an opportunity to present the questions arising 
upon the case which are of the very greatest importance ; and, there- 
fore, we feel bound to make this motion and to ask that time be given 
for the hearing of it. 

The PRESIDENT pro temple. The attention of the Chair is called 
to the fact that the proposition of counsel is not in the form of an 
amendment. The proposition of the Senator from Maryland is a 
proposition by itself, and so is that submitted by counsel Therefore 
in priority of time the proposition of the Senator from Maryland must 
be submitted first. 

Mr. SHERMAN. I move to amend the order of the Senator from 
Maryland by striking out the words " is hereby ordered'' and insert- 
ing " have leave ; '' so as to read : 

Ordered^ That W. W. Belknap tiavo leave to plead further or answer the articles 
of impeachmeDt witliin ten days from this tlate. 

The PRESIDENT pro tempore. The question is on the amendment 
proposed by the Senator from Ohio. 

The amendment was agreed to. 

The PRESIDENT pro tempore. The question recurs on the order 
submitted by the Senator from Maryland as amended. 

Mr. BOUTWELL. Will the Chair have the motion of the counsel 
readf 

The PRESIDENT pro tempore. The motion subminitted by the coun- 
sel will now be read. 

The Clerk read the motion submitted by Mr. Blair. 

Mr. Manager LORD. Mr. President, the managers beg leave to 
submit a resolution which I send to the desk. 

The PRESIDENT pro tempore, A resolution is submitted on the 
part of the managers, which the Secretary wUI read. 

The Chief Clerk read as follows : 

JtMofoed, That in default of an answer to the merits within ten days by respondent 
to the articles of impeachment, the trial shall proceed as upon a plea of not guilty. 

The PRESIDENT pro tempore. The question is on the OTder sub- 
mitted bv the Senator from Maryland as amended. 

Mr. WiHYTE. Mr. President 

The PRESIDENT pro tempore. Debate is not in order. 

Mr. WHYTE. I do not rise to debate, but merely to make a sug- 
ion. If the proposition made by the counsel 

Mr. CONKLING. The Senator is inaudible here. 

Mr. WHYTE. I was about to say that if the counsel for the re- 
spondent and the managers desire to argue at this time the propoBi- 
tion submitted by the counsel, the order which I have offeren cau lie 
on the table for consideration afterward. There is no'proposition by 
the counsel, as I understand, or the managers, to argne the sugges- 
tion that they have made for a vacation of the order. If they pro- 
I)08e to argue it, I see no reason why the argument cannot go ou at 
this time. 

Mr. BLACK. We have made no proposition to argue it now. 

Mr. WHYTE. Or at any time. There is no proposition of a time. 
It is leaving it unsettled. 

Mr. BLACK. Any time that the Senate may fix we shall be ready 
to argue it. 

Mr. THURMAN. Mr. President, it seems to me that the order sug- 
gested by the managers is an amendment to the resolution offered by 
the Senator from Maryland. I move it as an amendment to the order 
offered by the Senator from Maryland. 

The PRESIDENT j>ro tempore. The Senator from Ohio wUl submit 
his proposition in wnting. 

Mr. THURMAN. It is the proposition on the table as submitted 
by the managers. 

The PRESIDENT pro tempore. The Senator from Ohio will have 
to modify the proposition, changing it so as to be in the form of an 
amendment. 

Mr. THURMAN. It is to add to the order *< and that," &c. 

Mr. SARGENT. I should like to hear both reported. 

The Chief Clerk. The order is in the following words : 

Ordered, Tliat W. W. Belknap have leave to plead further or answer the articles 
of impeachment within ten days from this date. 

The amendment is to add : 

And that in default of an auswer to the merits within ten days by respondent to 
the articles of impeachment, the trial shall proceed as upon a plea of not guilty. 

Mr. Manager LORD. I presen t this in connection with the other 

The PRESIDENT pro tempore. The paper will be read. 
The Chief Clerk read as follows: 

Beeolved, That on the llth day of July, 1876, the Senate sitting as a court of im- 
peaoliment will proceed to hear the evidence on the merits in the trial of this case. 

Mr. LOGAN. I merely wish to call the attention of the mans^^rs 
to the rules of proceeding in trials of impeachment before the Senate 
in reference to the first order offered by them : 

If the accused, after service, shall fail to appear, either in person or by attot 
ney, on the day so fixed therefor as aforesaid, or, appearing, shall fail to file his 
answer to such articles of impeachment^ the trial shall proceed, nevertheless, as 
upon a plea of not guilty. 

The rule now is Just as the manager has presented the order. 
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Mr. Manager LORD. Except tbat we fix the time. 

Mr. LOQAN. No, the time is first ordered. I merely wish to call 
attention to the fact that the order is a mere reiteration of the rnle of 
the Senate. 

Mr. CHRISTIANCY. Mr. President, I wish to inquire of the Sena- 
tor from Maryland, and also of the Senator from Ohio, if it is the in- 
tention by the adoption of these orders to preclude the defense from 
raising the qnostion whether a simple majority or a m^ority of two- 
fthirds is required to sustain the jurisdiction of this court ; whether 
it is the intention to cut off the defense from raising that question 
and arffuing it before the Senate f 

Mr. THUkMAN. Mr. President, that question can be argued on the 
motion submitted by the counsel for the respondent. I suppose it 
can be argued at almost any time or in any way. In my judgment it 
never can be decided until we come to the final decision, but it can 
he argued on the motion submitted ; although I think it is pretty 
clear, for reasons that I am not at liberty to statue now, that it cannot 
he decided on any such motion as that submitted by the counsel. 

Mr. EDMUNDS. Mr. President, as debate is not in order, I refrain 
from saying anything except merely to remarlL by unanimous con- 
sent that I do not wish to be bound either by the question of the Sen- 
ator from Michigan or the reply of the Senator from Ohio. 

The PRESIDENT pro tempore. The question is on the amendment 
submitted by the Senator from Ohio to the order of the Senator from 
Mairyland, which the Secretary will again report. 

The Chief Clerk. It is proposed to insert at the end of the or- 
der: 

Aod that in default of an answer to the merits within ten days by respondent to 
the articles of impeachment, the trial shall proceed as upon a plea of not guilty. 

Mr. SHERMAN. I ask for the reading of the rule referred to by 
the Senator from Illinois. I have it not before me. 

Mr. BLACK. Mr. President, is it in order for the counsel of the 
defendant to make a suggestion about these motions as they are going 
onf 

The PRESIDENT pro tempore. It is. The counsel and managers 
on each side are entitled to one hour on any proposition for discus- 
sion. 

Mr. BLACK. Then I do suggest that it is hardly necessary to pro- 
Tide a penalty for the default by anticipation. It will be time enouch 
to determine what ought to be done after we have made the default. 
It is not necessary to anticipate it. The answer will most probably 
be in. The chances are a thousand to one that it will not bo necessary 
to say what ought to be the consequences of a failure to put the an- 
swer in. 

Mr. SHERMAN. I ask that the rule referred to bo read. 

The PRESIDENT pro tempore. The eighth rule will be read. 

The Chief Clerk reiEtdas follows: 

YIIL Upon the presentation of articles of impeachment and the organization of 
the Senate as hereinbefore provided, a writ of summons shall issao to the accused, 
reciting said articles, and notifying him to appear before the Senate upon a day and 
at a place to be fixed by the Senate and named in snob writ, and file his answer to 
said articles of impeachment, and to stand to and abide the orders and Judgments 
of the Senate thereon ; which writ shall bo served by such officer or person as shall 
be nunod in the precept thereof, such nnmber of days prior to the day fixed lor 
soch appearance as shall bo named in such precept, olUier by the delivery of an at- 
tested copy thereof to the person accused, or, if that cannot conveniently be done, 
by leaving such copy at the last known place of abode of such person, or at his 
nsnal place of bnsiness in some conspionous place therein ; or if such ^rvico shall 
be, in the Judgment of the Senate, impracticable, notice to the accused to appear 
shall be given in such other manner, by publication or otherwise, as shall be deemed 
jnst ; and if the writ aforesaid shall foil of service in the manner aforesaid, the 
proceedings shall not thereby abate, but further service may be made in such man- 
ner as the Senate shall direct If the accused, after service, shall fail to appear, 
either in person or bv attorney, on the day so fixed therefor as aforesaid, or, appear- 
ing, shall fail to file nls answer to such articles of impeachment, the trial shall pro- 
ceed, nevertheless, as upon a plea of not guilty. If a plea of guilty shall be entered, 
Judgment may be entered thereon without further proceedings. 

Mr. Manager LTNDE. Mr. President and Senatore, I wish to call 
the attention of the Senate to the difference between the rule as it 
has now been I'ead and the order which the managers have presented 
to the Senate for their adoption. The order which we propose is that 
the respondent shall answer on the merits. We have already been 
occupied for several weeks with dilatory pleadings. We have had a 
plea to the Jurisdiction of the Senate. It has been suggested bv the 
counsel for the respondent that they would yet demur, or ask leave 
of the Senate to demur, to the articles of impeachment. The man- 
agers believe that these dilatory pleadings have been indulged in by 
tms Senate quite too long and without a precedent. I find no prec- 
edent either In England or in this country for dilatory pleadings on 
impeachment. In the first case tried under our Constitution against 
Senator Blount, it is true, the respondent filed a plea to the Jurisdic- 
tion which is regarded as a dilatory pleading; but that was without 
authority and without precedent. There never had been a case in 
England where a plea of that kind had been allowed to bo put into 
articles of impeachment, and it stands alone in this country. 

The time which has already been occupied in this case must sat- 
isfy the Senate that it is not right that these dilatory pleading 
should be introduced or allowed. In the case of Judge Barnard in 
New York, where the counsel for the respondent applied to the court 
for leave to file a demurrer or leave to move to quash certain articles 
of impeachment, the court refused the request and required the de- 
fendant to plead to the merits, stating that iu the course of the trial 



of the case all those questions of law oould be availed of by the par- 
ties and would be decided by the court. 

Now, we think that if a precedent of this kind is established, if this 
Senate will go on and hear dilatory plea after dilatory plea, first a 
plea to the Jurisdiction, a plea in abatement, then a demurrer to the 
form, there is no end ; and when shall we arrive at a trial of this case 
upon the merits f If there was an officer of this Government now in 
office who endangered the liberties of the people, who was engaged 
in a conspiracy against the (Government, and he stood impeached 
before the Senate, if these dilatory pleas were allowed, the evil to be 
apprehended from his action might be carried into effect and realized. 
And yet it is claimed that it is a matter of right by the respondent, 
on the other side, and the courts of impeachment of this country have 
by precedent at least, if not by direct vote, decided that when an 
officer of the Gk>vemment is imx>eached he cannot be suspended from 
the functions of his office while the trial is progressing. No ; it has 
been the aim and intention of the courts in all cases of impeachment 
that a speedy trial should be had, that the respondent should be re- 
quired to answer to the merits, and then the court would consider the 
question^ and the whole question, and protect and save the counti^. 

Mr. BIjAIR. Mr. President and Senators, it seems to me that this 
objection, if a good one at all, is taken too late. The only dilatory 
plea that has been filed or that is proposed to be filed was one to the 
jurisdiction ; and my colleague says with ver^ good reason that he 
does not admit that to be a dilatory plea. It is a plea that goes to 
the Jurisdiction, to the fundamental legal capacity of the court to 
entertain the action, and it is a fundamental question, therefore, to 
be decided by the court and put in and accepted on all hands as a 
proper course. We were not given the time pro^rly to argue that 
question. We had to rush into the discussion of it upon three days 
of preparation, and the delay that has taken place since has not been 
at the instance or the desire of the defendiuit here. We were not 
permitted to argue the question as it ought to have been argued. We 
were forced into its discussion without the adequate or proper prep- 
aration which counsel on a great case like this ought to have been 
permitted to make. It is true there has been a decision of this court 
upon a question that goes to its Jurisdiction. If we had made that 
question under the plea of not guilty, and the court had decided it 
with the whole case before it, and there had been a difference on that 
I>oint such as now appears in the decision of the court, no lawyer 
would claim that a final judgment could be rendered upon the case. 
All we ask now is to be beam upon that question. The gentlemen 
on the other side seem to be anxious to save the time of the Senate. 
We are anxious to save the time of the Senate, and we propose to do 
it by the discussion of the question to know whether the Judgment 
that is now of record can stand consistently with legal principle. 

While I am up I will say that the honorable Senator from Mary- 
land does not propose to cut off a decision by this court upon our 
proposition to he heard. He stated in the hearing of the Senate that 
ne was willing to let his proposition lie until the Senators could have 
a vote and ascertain if we would fix a time. We ' say to-morrow. 
We should be ready to-day if our colleague were here and able to 
come. To-morrow or the next day we shau be ready to proceed with 
the argument upon the question of the validity of the Judgment which 
has b^n rendered ; and I do hope that this court will alT<yw an argu- 
ment to be presented upon that fundamental question, and will not 
take snap Judgment, because that is the proposition, to take snap 
Judgment and say, " We will not hear you upon this question,'' on 
which we have had no exception taken up to this hour, and when we 
are not in default at all and have not consumed the time of this court 
by any attempt at dilatorv motions. 

Mr. BLACK. I should like to learn from the honorable manager 
who spoke what his proposition is. Does he intend to have the Sen- 
ate throw out altogether the motion that we made, and refuse to 
hear it f 

Mr. Manager LTNDE. It was not upon your motion, but upon the 
order introduced by the Senator from Maryland, and the amendment 
offered by the Senator from Ohio, that the respondent be required to 
answer upon the merits within ten days, and in default of such an 
answer, that then the case proceed as upon a plea of " not guilty." We 
have no possible objection to the Senate indulging the counsel in any 
argument they may see fit upon any question that may p^perly arise 
in the case, but we wish to get at an issue in this case so as not to con- 
sume the Senate's time and ours. 

Mr. BLACK. I understand that there is no objection at all to our 
amiing this question whenever the Senate see proper to hear it f 

Mr. Manager LYNDE. None. 

Mr. BLACK. Well, I will sav now that, so far as I can see, the stat'O- 
ment of the law upon this point as made by the Senator from Ohio 
[Mr. Thxtbman] is what meets with my view. I have not had time 
to consult with the other counsel in the case and do not know how 
they feel about it ; but I think, whatever may be done with this mo- 
tion or whenever it may be argued, it cannot really be directly decided 
until the final determination of the case, and that we ought to have, 
therefore, the privilege of arguing the point at any time. It is a 
question that arises and will arise at every step of this case as we go 
on. We have, I should think, a perfect right after putting in an an- 
swer to the articles of impeachment to object to any evidence that the 
managers may offer on the ground that it is all coram nonjudioe; that 
the decision of the Senate on what we have been m the habit of call- 
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ing the qaestion of jorisdiotion is in favor of the defendant, (the*^ 
being bnt a bare m%|ority,) and not against Mm. 

At the same time, however, it seems to me that that is a chain of 
the question, which, for the convenience of the Senate and of all 
parties, onght to be settled at once ; because, if it be the Judgment of 
the Senate that thev have no jurisdiction and that is pla^d upon 
the record as the judgment of the Senate, then that stops the pro- 
ceeding, and it is not necessary to go any further. Everything that 
we do beyond that is labor lost, it it should be finallv determined 
that the jurisdiction does not exist. We say it is determined already ; 
that the question whether he was a public officer, and therefore 
within the power of the House to impeach him, is settled in his favor ; 
that unless a majority of two-thirds have voted against him on the 
proposition it is lost ; that it requires a vote of two-thirds to express 
the judgment of the Senate as a collective body; and that a vote of 
less than two-thirds is like a vote of one-half of a j ury. It establishes 
nothing except the acquittal of the ]^arty accused. 

Mr. Manager LAPHAM. Mr. President, I desire that this question 
diall be fully understood by the Senators before the vote is taken. A 
reference has been made to the rule adopted by the Senate applica- 
ble to impeachment trials. That rule is general in its terms. It pro- 
vides what shall be the result of the defendant's failing to appear 
and what shall be the consequence if he appfftr and fail to answer. 
We have passed that stage in this case. The defendant has been 
summoned, he has appeared and pleaded : and the Senate have given 
a j udfijment upon his plea. Now. all we aesire is to have an operati ve 
order in this case as to what shall be the future course of pleading ; 
nothing more, nothing less. That is all that is to be attained by the 
resolution or order proposed by the Senator from Maryland and the 
amendment proposed by the Senator from Ohio. 

1 agree with tne learned counsel for the defense that, if it be neces- 
sary to retain jurisdiction and necessary that two-thirds of the Sen- 
ate should vote that they have it, that question is available to them 
at any stage of this case, after the close of the evidence if you please. 
It is not necessary that they should present it here by a motion. We 
have no desire to cut off the consideration of that question. We 
are prepared to meet that question, to meet it upon principle and upon 
authonty ; but we want at this stage of the case an order of this court 
which will place the defendant in a position where, if he fall to nut 
in an answer upon the merits, this case may, nevertheless, proceeaas 
upon the plea of "not guilty." 

The PRESIDENT pro tempore. If no more is to be sai(L the Chair 
will put the question on the amendment proposed by the Senator 
from Ohio [Mr.THURMAN] to the proposed order of the Senator from 
Maryland, [Mr. Whyte.] 

Mr. WHYTE. In order to test the sense of the Senate on the sub- 
ject of hearing argument, I offer the onlor which I send to the Chair. 

The PRESIDENT pro t4fmpore. The proposed order will be read for 
information. 

The Chief Clerk read as follows: 

OrcUr^d, That the Senate slttini^ as a oourt of impeacbmont atyonm until to- 
morrow at one o'clock p. m., when argument shall be heard apon the motion offered 
by the ooonael for the respondent. 

The PRESIDENT pro tempore. As this order pertains to adjourn- 
ment, the Chair will put the question first upon it. 

Mr. LOGAN. Before the question is put, I think the convenience 
of the manitf ers and of the counsel for the defense ought to be con- 
sulted in reference to these motions as to time. I do not know but 
what it would be perfectly convenient for them should we adopt this 
order, but I think their convenience ought to be ascertained. If the 
court is going to have the management of this case as far as time is 
ooncemed, I think we had better retire and consult as to what kind 
of an order we shall make. I would rather that such an order should 
come from the managers or the counsel upon the other side, so that 
they may agree as to time and acconmoodate themselves to the con- 
venience of each other . 

The PRESIDENT pro tempore. The Chair will st^te before any other 
Senator rises that it is out of order to debate questions, and the Chair 
is compelled to enforce the rule lest reflecticm be made upon the Chair, 
and he will enforce the rule unless Senators prefer by common con- 
sent to indulge in debate. 

Mr. EDMTODS. I submit a point of order. 

The PRESIDENT pro tempore. The Senator will state his point of 
order. 

Mr. EDMUNDS. I submit that the question must still be taken on 
the amendment proposed by the Senator froip Ohio, inasmuch as the 
order offered by the Senator from Maryland is something more than 
a mere adjournment, and is an order for an argument. 

The PRESIDENT pro tempore. The Chair has ruled that, as the oi^ 
der includes acyoumment, he will put the question on the proposition 
of adjournment submitted by the Senator from Maryland. 

Mr. CONKLING. The rule, I believe, permits a question to be asked. 
I should like to inquire in some form — I did not hear the statement — 
what was the statement made touching the illness or absence of one 
of the counsel for t he respondent. I was called from the Chamber for 
a moment lind have heanl nothing in respect to it. 

Mr. BLAIR. I will state that Mr. Carpenter, by whom this prop- 
osition was written, was very ill yesterday and is still ill, and that his 
physician, in my presence, to-dav told him that it would be improper 
for htm to leave the house, but he said that he hoped to be ready by 



to-morrow. I would rather have it laid over to the next day, bnt he 
said he could come, he thought, by to-morrow if the Senate was so 
urgent about it. 

The PRESIDENT pro tempore. The Secretary will report the order 
submitted by the Senator from Maryland respecting acyoummout. 

The Chief Clerk read as follows : 

Ordered, That the Senate sitting as a conrt of impeachment a^onm until to- 
morrow atone o'clock p. m., when argument shall be heard upon the motion cdf- 
f ered by the counsel for the respondent 

Mr. EDMUNDS. Let us have the yeas and nays upon that. 
The yeas and nays being taken, resulted— yeas 18, nays 23; as fol- 
lows: 

YEAS— Messrs. AUison, Bruce, Bnmside, Csperton, Christiancy, Clajton, Den- 
nis, Dorsej, Ferry, Hitchcock, Jones of Florida, McCreery, Bansom, Bobertson, 
Sargent, Whyte, Wlndom, and Wdght^lS. 

IfAYS— Messrs. Bayard, Bogy, CockrelL Cooper, Eaton, Edmunds, Ooldthwaite, 
(Gordon, Hamilton, Johnston, Kelly, Key, Logan, Masey, Mitchell, Morrill of Ver- 
monts Morton, Norwood, Sherman, Stevenson, Thunnan, Wadleigh, and With- 
ers— S3. 

NOT VOTING— Messrs. Alcorn, Anthony, Bomum, Booth, Boutwdl, Cameron of 
Pennsylvania, Cameron of Wisconsin, Conkling, Conorer. Cragin, Davis, Dawes, 
Frelinghnysen, Hamlin, Harvey. Howe, Ingalls, Jones of Nevada, Keman, McDon- 
ald, McMillan, Merrimon, Momll of Maine, Oclesby, Paddock, Patterson, Bandolph, 
Saulsbury, Sharon, Spencer, Wallace, and West— 38. 

The PRESIDENT pro tempore. The Senate denies the order. The 
question is on the amendment submitte<l by the Senator from Ohio 
LMr. Thurman] to the proposition of the Senator from Maryland, 
[Mr. Whytb.] The Secretary will report both in their order. 

The Chief Clerk. The proposed order is in the following words : 

Ordered, That W. W. Belknap have leave to plead further or answer the articles 
of impeachment within ten days&om this date. 

It is proposed to amend that by adding thereto : 

And that in del^ult of an answer to the merita within ten days by respondent to 
the articles of impeachment, the trial shall proceed as upon a plea of not guilty. 

The PRESIDENT pro tempore. The question is on the amendment. 
The roll-call will proceed. 

Mr. WKIGHT. I wish to suggest to the Senator from Ohio that 
the order as drafted by the manitfers is evidently upon the theory 
that the plea of **not guilty'' should be entered if there was no 
answer. The first part of the order refers to an answer or further 
plea. I suggest whether the amendent as offered should not include 
what is included in the first part of the order. 

Mr. THURMAN. A plea may be a plea to the merits or ft may be 
a dilatory plea. 

Mr. WRIGHT. The language in one case 

The PRESIDENT pro tempore. The Chair will remind Senators that 
debate is not in order. 

Mr. WRIGHT. I am not debating the question, but merely suc;- 
gesting whether there shonld not be an amendment to the ameinl- 
ment. 

The PRESIDENT pro tempore. It is difficult for the Chair to define 
debate. 

Mr. WRIGHT. Will the Secretary be kind enough to read the order 
again f 

The PRESIDENT pro tempore. The Secretary will report the order 
again. 

The Chief Clerk. The order reads as follows : 

Ordered, That W. W. Belknap have leave to plead further or answer the artidea 
of impeachment within ten days from this date. 

To that it is proposed to add the following words : 

And that in default of an answer to the merits within ten days by respondent to 
the afticles of impeachment, the trial shall proceed as upon a plea of not guilty. 

The PRESIDENT pro tempore. The question is on the amendment 
Just reported. 

Mr. BLACK. Is it now in order for me to mi^e a remark to the 
Senate? 

The PRESIDENT pro tempore. It is. 

Mr. BLACK. I wish to say that, while we do not see any special 
necessity for the amendment, we have no objection to it, because that 
is the right thing to be done in case we make the default for which 
that is provided as a penalty ; but the resolution being so amended 
we can have no objection to it. That is, we think that we are per- 
fectly content that that time should be fixed for puttine in the answer. 

Mr. BLAIR. Mr. President, the amendment offered, as I heard it 
read the last time, seems to be inconsistent with the original order. 
The amendment offered by the managers, in its phraseology, implies 
an answer and necessitates an answer to the merits : whereas the 
original order offered by the Senator from Maryland admits of a plea, 
or answer, or further pleading. It seems to me that under the one 
we might demur to the articles or we might file a plea. The Senator 
from Ohio adopts or moves the motion of the manager^ as an amend- 
ment to the oraer of the Senator from Maryland; and the one admits 
of a further pleading, that is, it would admit of a demurrer, and the 
other requires an answer to the merits within ten days. 

The PRESIDENT p»-o tempore. The question is on the amendment 
proposed by the Senator from Ohio, [Mr. Tuurman.] The roll-call 
will proceed. 

The Chief Clerk called the roll on the amendment, and the roll- 
call having been concluded. 

The PRESIDENT pro tempore. On agreeing to the amendment the 
yeas are 31 and the nays are 5; no quorum voting. 
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Mr. EDMUNDS. I move that the Sorgeant-at-Anns be direeted to 
request the atteodance of absent Senators. 

Mr. WITHERS. There is manifestly a quorum present. 

Mr. ANTHONY. I suggest that if the President counts the Senate 
he will find that there is a quorum present. 

The PRESIDENT pro Umpore, The question is on the motion of 
the Senator from Vermont that the Sergeant at-Arms be directed to 
request the attendance of absent Senators. 

The motion was agreed to. 

The PRESIDENT pro tempore. The Sergeant-at-Arms will execute 
the order. 

After a pause, 

Mr. PADDOCK. I shonld like to inquire if there is not now a quo- 
rum of the Senate present f 

The PRESIDENT p^-o tempore. The Chair is unaware except as the 
vote reveals the fact, without counting the Senate. 

Mr. PADDOCK. I move that the roll be called. 

Mr. EDMUNDS. We are now executing our order. 

Mr. PADDOCK. I move that all further proceeding under the 
order be dispensed with until the roll is called. 

The PRESIDENT pro tempore. The Senator from Nebraska moyee 
that all further proceedings under the order be dispensed with. 

The motion was not agreed to. 

Mr. MORTON. Is it in order to sav a word f 

The PRESIDENT pro tempore. Debate is not in order. 

Farther time haTing elapsed, 

Mr. THURMAN said : I move that the names of the Senators who 
have not voted be called, so that they may vote. Several have come 
into the Senate since the roll was called. 

The PRESIDENT pro tempore. That is not in order. The Chair is 
informed that there is a quorum present, the count showing fifty-three 
Senators. The Sergeant-at-Arms is executing the order of the Senate. 
What is the further pleasure of the Senate f 

Mr. SHERMAN and others. Call the absentees. 

Mr. SARGENT. I believe it is in order to move to dispense with 
farther proceedings under the call. 

The PRESIDENT pro <«iipor<j. It is. 

Mr. SARGENT. I submit that motion. 

The PRESIDENT pro tempore. The Senator from California moves 
that all further proceedings under the order directing the Sei^eant- 
at-Arms to request the attendance of Senators be dispensed with. 

The motion was agreed to. 

Mr. THURMAN. Is my motion in order now f 

The PRESIDENT pro tompor«. It is. 

Mr. THURMAN. I move that the Senators who have not voted on 
the amendment be called so that they may answer. 

Mr. SAULSBURY. I was not in when the motion was put ; I would 
therefore thank the Chair to state the question. 

The PRESIDENT pro tempore. The question is on the amendment 
submitted by the Senator from Ohio to the proposition submitted by 
the Senator from Maryland. Does the Senator desire the amendment 
tobereadf 

Mr. SAULSBURY. I desire to have both read. 

The PRESIDENT pro tempore. Both wiU be read. 

The Chief Clerk. The following is the order : 

Ordered. That W. W. Belknap haye leave to plead farther or answer the artlcloe 
of impeaohnient within ten days from this date. 

The amendment is to add : 

And that in defaolt of an answer to the merits within ten days by respondent to 
the artioles of impeachment, the trial shall proceed as upon a plea of not guilty. 

The PRESIDENT pro tempore. The names of non-voting Senators 
"^ill now be called. 

The Secretary proceeded to call the names of the Senators who had 
Hot voted on the previous call ; and the roll-call having been oon- 
oluded, the result was announced — yeas 35, nays 7 ; as follows : 

YEAS— Messrs. Anthony, Bayard, Bogy, Booth, Bumside, Cameron of Pennsyl- 
^v-ania, Caperton, CockrelL i)ennJs, Edmunds, Gordon, Hamilton, Hitohoook, Johns- 
:^n, Jones of Florida, Kelly, Key, McCreery, Mazev, Mitchell, Morrill of Vermont, 
^orton, Norwood. Kansom, Bobertson, Bargont, Kiulsbury, Sherman, Stevenson, 
^burman, Wadleigh. West, Why te. Withers, and Wright— 35. 

NAYS— Messrs. Conkllng, Cooper, Cragin, Eaton, Ferry, Goldthwaite, and 
-Bowe — 7. 

NOT VOTIKO^Messrs. Alcorn. Allison, Bamum, Bontwell, Bruce, Cameron of 
Wisconsin, Christiancy, Clayton, Conover, Davis, Dawes, Dorsoy, Frelinghuysen, 
jiamlin, Harvey. InoUls, Jones of Nevada, Keman, Logan, McDonald, MoMitlan, 
^errimon, Moinllofldaine,Oglesby,;?addook, Patterson, Kandolph, Sharon, Spen- 
cer, WaUace, and Whidom-31? . F-, . F« 

The PRESIDENT pro tempore. The amendment of the Senator 
Irom Ohio is agreed to. The question rocurs on the order proposed 
by the Senator from Maryland as amended, which wiU be read as it 
now stands. 

The Chief Clerk read as follows : 

Ordered. That W. W. Belknap have leave to plead further or answer the articles 
of impeachment within ten days from this dale ; and that in default of an answer 
to the merits within ten days by respondent to the articles of impeachment, the 
trial shall proceed as upon a plea of not guilty. 

Mr. WHYTE. I move to strike out "plead further or," so as to 
leave it simply " answei-," in order to correspond with the amend- 
ment which nas now been attached to the order. 

The PRESIDENT iiro tempore. Is there objection to this amend- 
ment r The Chair hears none, and the order w ill be so modified. The 



question is on the order as so amended, and the roll-call will proceed. 

The question being taken by yeas and nays, resulted — ^years 33, nays 
4 ; as follows : 

TEAS— Messrs. Bayard, Bogy, Booth, Cameron of Ponnsj-lvania. Caperton, Cock- 
rell. Cooper, Dennis, Edmunds, Goldthwaite, Gordon, Hamilton, Hitchcock, John- 
ston, Kelly, Key, McCreery, Maxey, Mitchell, Morrill of Vormout, Norwood, llau- 
som, Bobertson, Sargent, Saulsbury, Sherman, Stevenson, Thurman, Wadleigh, 
West, Whyte, Withers, and Wrightr-33. 

NATS— Messrs. Cragin, Ferry, Howe, and Morion— 4. 

NOT VOTING- MesArs. Alcorn, Allison, Anthony, Bamum, Bontwell, Bruce, 
Bumside, Cameron of Wisconsin, Christiancy, Clayton, Conkling, Conover, Davis, 
Dawes, Doney, Eaton, Frelinghuysen, Hamlin, Harvey, Ingalls, Jones of Florida. 
Jones of Nex^a, Keman, Logan, McDonald, McMillan, Merrimon. Morrill of 
Maine, Oglesby, Paddock, Patterson, Bandolph, Sharon, Spencer, Wallace, and 
Windom— 36. 

So it was 

Ordered, That W. W. Belknap have leave to answer the articles of impeachment; 
witiiin ten days from this date ; and that in default of an answer to tiie merits within 
ten days by respondent to the articles of impeachment^ the trial shidl proceed as 
upon a plea of not guilty. 

Mr. Mana«;er LORD. Mr. President, may I ask consideration upon 
the last motion submitted by the manners f 

The PRESIDENT pro tempore. The ^retary will report the prop- 
oeition. 

The Chief Clerk read as follows : 

Bseolved, That on the 11th day of July, 1870, the Senate sitting as a court of im« 
I>eachment will proceed to hear the evldiBnce on the merits in the trial of this case. 

Mr. Manager LORD. Am I in order in saying a word on thatf 

The PRESIDENT pro tempore. Certainly. 

Mr. Mana^r LORD. Mr. President and Senators, the reason for 
fixing this tune on the 11th of July next is mainly that the witnesses 
are now scattered to both sides of the continent. Daring this long 
delay we could not keep the witnesses, we thought, in justice to them, 
and therefore they were allowed to go to their respective homes. Very 
likely before the 11th of July, possibly before the 1st of July, these 
witnesses can be gathered in ; but we deem it more convenient to fix 
the 11th of July, and then it will be much more certain that the wit- 
nesses will be here on that day than though an earlier day should be 
fixed. 

Then, apiin, the House which we represent is anxious not to have 
this trial interfere with the pending legislation. It is important that 
all be done before the 30th of June that can be done, and in order 
that the trial need not interfere with the important legislation before 
Congress, and in order that we may be enabled to get these witnesses 
from these distant points, the managvs propose tms day for trial, the 
11th of July. 

Mr. EDMUNDS. Mr. President, I move to amend that order by 
makinc it the 6th instead of the 11th of July. 

Mr. Manager LORD. Mr. President, the managers accept that 
amendment. 

The PRESIDENT pro tempore. The managers accept the amend- 
ment. The Secretary will report the proposititon as now modified by 
the managers. 

The Chief Clerk read as follows: 

Reeohed, That on the 6th day of July, 1876, the Senate sitting as a court of im- 
peachment will proceed to hear the evidence on the merits in the trial ofi this case. 

The PRESIDENT pro tempore. Senators, the managers on the part 
of the House submit this proposition for your decision. 

Mr. SARGENT. I move to amend by saying the 19th day of June. 

The PRESIDENT pro tempore. The Chair will here rule that a 
proposition submitted by the counsel or the managers is not amend- 
able by Senators. The Chair will entertain a propositipn of the Sen- 
ators. The managers modified their proposition according to the 
suggestion of the Sonator from Vermont, and therefore the Chair en- 
tertained that. The Senator from California can move a proposition 
covering the point he wishes to reach, and the Chair will entertain it. 

Mr. MORTON. Mr. President, on a question of this kind, so inti- 
mately affecting the business of the Senate^ I think there ought to be 
opportunity for ttie Senate to be heard on it. Here it is proposed to 
spread this trial all over the summer. I move that the Senate retire 
for the consideration of this question. 

Mr. EDMUNDS. I suggest that the Senate be cleared. 

Mr. THURMAN. I ask unanimous consent that the rules be sus- 
pended and we go on. 

Mr. EDMUNDS. That I object to. 

Tl^ PRESIDENT pro tempore. Objection is made to the suggestion 
of the Senator from Ohio. 

Mr. Manager McMAHON. Before the motion of the Senator from 
Indiana is put, I desire to say that the mani^ers can be ready to try 
this case at anv time within ten days from this date. The suggestion 
made by the chairman was chiefly to accommodate the public busi- 
ness, as I understand it; but if the Senate sees proper, in view of its 
knowledge of the situation of the public business to fix this trial for 
the 19th of June, having had peculiar means of knowing where the 
witnesses are, how soon they can be procured, and what we want. I 
think I can safely say, on behalf of the managers, that we shall be 
ready on that time. Of course, it is only two oayo, after the answer 
is to be put in, but that is for the Senate to consider when they re- 
tire. We shall be ready at any time within a reasonable period to go 
on with the trial. 

The PRESIDENT pro tempore. The Chair did not hear the propo- 
sition of the Senator from Indiana. Will he state it again f 
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Mr. MORTON. I move that the Senate retire to consider tbia ques- 
tion. 

Mr. EDMUNDS. I suggest that we close the doors and stay here. 

Mr. MORTON. It is suggested that 1 change the motion to one 
that the galleries 1>e cleared and tlie doors closed, that the Senate 
may deliherate. 1 submit that motion. 

The PRESIDENT pro tempore. The question is on the motion of 
the Senator from Indiana that the doors be closed and the galleries 
cleared, that the Senate may deliberate. ^ 

The motion was not agreed to ; there being, on a division^ayes 15, 
noes 24. 

The PRESIDENT pro tempore. The question is on the proposition 
of the managers as modified, which will be read. 

The Chief Clerk read as follows : 

Re$olved^ That on the 6th day of July, 1676, the Seimte sittinf^ as a court of im- 
peachmeut will proceed to hear the evidence on the morits in the trial of this case. 

Mr. SARGENT. Mr. President, I propose the same order, striking 
out the time fixed and inserting the 19tb of June. If Senators will 
wait while I go through the manual exercise of writing it, very well. 
Otherwise I think the Clerk might write it out. 

The PRESIDENT pro tempore. The rule requires all motions to be 
reduced to writing. The Chair will enforce the rule. The Secretaiy 
will reduce this motion to writing. 

The Chief Clerk read as follows : 

Uetdved^ That on the 19th day of June, 1876, the Senate sitting as a court of im- 
peachment will proceed to hear the evidence on the merits in tiie trial of this case. 

Mr. ANTHONY. Do I understand that the vote refusing to clear 
the galleries is equivalent to a vote to refuse to retire for consultation? 

The PRESIDENT pro tempore. It is. The Chair put the queetion 
on clearibg the galleries ana closing the doors that the Senate might 
deliberate, and the Senate declined to do it. 

Mr. ANTHONY. It is likely some might be willing to retire who 
would not wish to clear the galleries. Imove that the Senate retire 
for consultation. 

The motion was not agreed to. 

The PRESIDENT pro tempore. The proposition of the Senator from 
California, which has been read, being the proposition of a Senator, 
the Chair will pnt the question on it as first in order. 

Mr. ANTHONY. I move to substitute for the 19th of June the 11th 
of July. 

The PRESIDENT pio tempore. The Senator from Rhode Island 
moves to amend the propositioi^of the Senator from California by 
substituting the 11th of July. 

Mr. EDMUNDS. Is the proposition of the Senator from California 
before the Senate? 

The PRESIDENT pro tempore. It is ; and the Senator from Rhode 
Island moves to amend it by striking out " the 19th day of June'' and 
inserting " the 11th day of July." 

Mr. CAMERON, of Pennsylvania. Is that liable to be amended 
again f 

The PRESIDENT pro tempore. It is. 

Mr. CAMERON, of Pennsylvania. I move to substitate the 6th for 
the 11th of July. 

The PRESIDENT pro tempore. The Senator from Pennsylvania 
moves to amend the amendment by inserting the 6th of July instead 
of the 11th. The question is on this amendment to the amendment. 

Mr. WRIGHT. I understood that the order offered by the managers 
was the pending order, and that the order offered by the Senator from 
California was not an amendment to that, and therefore the question 
would be put on the propositions in the order they were offered. 

The PRESIDENT pro tempore. The Chair has ruled that a propo- 
sition made by managers or counsel is not amendable by Senators ; 
but any proposition made by a Senator is amendable by a Senator, 
nor can the proposition made by Senators be amended by the counsel 
or managers. A motion made by a Senator has priority of one offered 
by the managers or the counsel. 

Mr. WRIGHT. But I understood the Chair to say that the order 
offered by the managers, being first in time, the vote would first be 

The PRESIDENT proMmpore. If the Chair stated that, he was in- 
correct. 

Mr. WRIGHT. I certamly so understood. 

The PRESIDENT pro tempore. The Chaur holds that theproposition 
of a Senator has priority of a proposition of the parties. The proposi- 
tion offered by the Senator from California being before the Senate, 
it is pronosed to be amended by the Senator from Rhode Island, to 
which the Senator &om Pennsylvania offers an amendment. The 
Secretary will read the amendment to the amendment. 

Mr. EDMUNDS. I rise to inquire whether, if no Senator asks for 
the veas and nays on these points of time, it is necessary to call the 
rollT 

The PRESIDENT pro tempore. The rule requires it; but, if no Sen- 
ator asks for the yeas and days, the Chair will put the question with- 
out them. 

Mr. EDMUNDS. I think the seventh rule excuses us from calling 
the roll on these questions unless the yeas and nays are regularly de- 
mandcHl. 

Mr. SARGENT. Let the several amendments be read that we may 
know how the question stands. 



The Chief Clerk. The pending proposition is to strike out '' the 
11th" and insert "the 6th ;" so as to read: 

That on the 6th day of July, 1876, the Senate sitting as a court of impeach- 
ment, Su^. 

The PRESIDENT pro tempore. The question is on this amendment, 
proposed by the Senator from Pennsylvania to the amendment of the 
Senator from Rhode Island. 

The amendment to the amendment was agreed to. 

The PRESIDENT pro tempore. The question now recurs on the 
proposition of the Senator from California thus amended, which will 
be read. 

Mr. SARGENT. I rise to a point of order. 

The PRESIDENT pro tempore. The Senator will state his point of 
order. 

Mr. SARGENT. The proposition of the Senator from Rhode Island 
has been amended by the amendment of the Senator from Pennsyl- 
vania; and, being so amended, the Question is whether that shall be 
substituted for theproposition which I made. 

The PRESIDENT jm> tempore. The proposition of the Senator from 
Rhode Island was simply as to time, and the Chair took the amend- 
ment adopted by the Senate as taking the place of the amendment of 
the Senator from Rhode Island. The Senator from Rhode Island 
moved one day ; the Senator from Pennsylvania moved a different 
day, and that was agreed to by the Senate. 

Mr. SARGENT. Exactly ; and now the question is between that 
date, being the 6th of July, and the 19th of June, as I moved. 

Mr. EDMUNDS. That is it. 

The PRESIDENT pro tempore. So the Chair stated, and he directed 
the question to be reported as it is now proposed to be amended. 

The Chief Clerk. The original proposition was in these words : 

That on the 19th day of Jnne, 1876, the Senate sitting as a oonrt of impeachment 
will prooeed to hear the eridence on the merits in the trial of this case. 

Mr. WHYTE. There must have been some misunderstanding, cer- 
tainly, on the part of some Senators; certainly there has been upon 
mine. Do I understand that the Senate has already adopted the 6th 
of July! 

The PRESIDENT pro tempore. The Chair will state the question. 
The Senator from California moved in his proposition the 19th of 
June. The Senator from Rhode Island moved to strike out that date 
and insert the 11th of July. The Senator from Pennsylvania moved 
to amend the amendment, and instead of the 11th to insert the 6th of 
July. That has taken the place of the amendment of the Senator 
from Rhode Island, and the question now stands upon theproposition 
of the Senator from California as thus amended. 

Mr. EDMUNDS. Not as amended, but aa proposed to be amended. 

Mr. THURMAN. I submit that the question is, ShiOl the 19th of 
Jnne be stricken out and the 6th of July inserted f 

Mr. WHYTE. That is the way we understood the question. 

The PRESIDENT pro tempore. The amendment of the Senator from 
Rhode Island, as amended, stands in place of the proposition sub- 
mitted by the Senator from California. So the Chair understuids. 
All the difference is that the proposition of the Senator from Penn- 
sylvania has taken the place of that of the Senator from Rhode 
Island. The question now is, Shall that be substituted for the original 
proposition of the Senator from California? 

Mr. MITCHELL. Before the vote is taken, I should like to pnt an 
inquiry to the counsel for the respondent. 

Will the 19th of Jnne give the respondent's counsel such time as 
they deem necessaiy to prepare for tnal on the merits f 

The PRESIDENT pro tempore. The Senate will hear the counseL 

Mr. BLAIR. We have had no opportunity to confer on the subject, 
but, so far as advised, that would not give us the necessary time. We 
have some witnesses who will not be attainable at that time. 

The PRESIDENT pro tempore. The question now before the Senate 
is. Will the Senate strike out the 19th of June and insert the 6th of 
July f The Chair puts it in a different form so as to make it under- 
stood. 

The amendment, as amended, was rejected. 

The PRESIDENT pro tempore. The question recurs on the proposi- 
tion of the Senator from California. 

Mr. BLAIR. Would it be in order for the counsel for the respond- 
ent to make a motion in regard to the time f 

The PRESIDENT two tempore. It would be in order for them to 
make a proposition, nut it would not be in order to amend the pro- 
posed order. 

Mr. EDMUNDS. It would be in order to be heard. 

The PRESIDENT pro tempore. The Chair wUl entertain the propo- 
sition of the counsel. 

Mr. BLAIR. I would beg, after conferrine, to state to the Senate 
that we can only judge of the character of tne witnesses needed for 
our defense by the character of those who are summoned here for the 
prosecution. There are some witnesses summoned for the prosecu- 
tion whose testimony has been taken that we do not think bears di- 
rectly upon the allegations contained in the articles. If those wit- 
nesses are to be examlned^and I presume they will be, as they have 
been examined formerly — we shall need a class of witnesses and testi- 
mony which will not be at all attainable within the time mentioned 
by the order proposed to be adopted now. 

We think that justice to the defendant will be secured and the 
public business quite as well advanced by laying this trial over until 
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the next session of the Senate, or nntil some special adjoomment of 
the Senate for November; ana if it be in order for me to submit a 
proposition of that kind on the part of the defense I will do so. Of 
course the Senate will vote upon the subject. If it votes down the 
proposition of the Senator from California it will be permissible, I 
presume, to then offer a motion in writing to adjourn over this trial 
until November or the 6th day of £>eceml]^r next. 

I take the liberty of saving to the Senate that, while of course they 
know their own business better than I do^ it seems to me that there can 
be no public object in requiring this trial to go on at this time. It 
seems to me that the convenience of the Senate and the convenience 
of all parties would be promoted by the adjournment of the trial 
over, say, to the 6th of Dkdcember. 

Mr. BLACK. Or to the 1st of November. 

Mr. BLAIR. Or to the 1st of November, some time after the sum- 
mer heats shall have passed away^ when it would be convenient for 
all parties to be here. Our original proposition, as the Senate knows, 
was to adjourn this question over until after the presidential elec- 
tion. I do not think that anything has occurred since that motion 
was made to derogate from the soundness of the views I expressed 
in makins the motion, and I now give notice to the Senate that, if 
they shalTvote down this proposition of the Senator from Callfomia, 
I shall hope to make that motion. 

The PRESIDENT pro tempore. The question is now upon the origi- 
nal proposition submitted by the Senator from California. 

Mr. BLAIR. Before the vote is taken, I desire to suggest that my 
client says that General Terry, who is commanding an expedition, 
cannot be brought here in time for the occasion now mentioned. It 
is necessary for him to be here, provided cert>ain witnesses now on 
the list of those to be examined by the counsel for the House of Rep- 
resentatives are examined. In that case General Terry would be an 
indispensable witness for him. and he cannot be here before fall. He 
is ready to make afiSdavit of tnat fact, if the Senate should require it. 

The PRESIDENT pro tempore. The question is upon the original 
proposition submitted by the Senator from California, which the Sec- 
retary will now report. 

The Chief Clerk read as follows : 

Ordtr^d, That on the 19th of Jane, 1876, the Senate sitting ae a conrt of impeach- 
ment will proceed to hear the evidence on the merito of the trial in this oaae. 

Mr. MORRILL, of Maine. That is not open to debate, I under- 
stand? 

The PRESIDENT pro tempore. It is not open to debate. 

Mr. MORRILL, of Maine. I ask unanimous consent to make a sin- 
gle observation, not by way of debate at all, but bv way of suggestion. 

The PRESIDENT jfro tempore. Is there objection to the request of 
the Senator from Maine t The Chair hears no objection, and ne will 
proceed. 

Mr. MORRILL, of Maine. The question of fixing the time, in my 
mind, is very important to the Senate and the country. 

Mr. EDMUNDS. I think if the Senator will move that the doors 
be closed it may succeed ; and then we can consider the question. 

Mr. MORRILL, of Maine. I desire to say simplv in the interests of 
the exigencies of the public business that we ought to confer on this 
question before the vote is taken by the Senate. 

Mr. SHERMAN. I feel it my duty to object to debate unless we 
can all participate in the debate. I have no objection to going into 
private consultation to consider this point. 

Mr. MORRILL, of Maine. I suggest to my honorable friend that 
I stated that I did not rise for debate. 

The PRESIDENT pro tempore. The Senator from Maine is pro- 
ceeding by common consent, and is therefore entitled to the floor. 

Mr. SHERMAN. I desire to hear the Senator and other Senators 
upon the questtDu before the Senate. 

Mr. MORRILL, of Maine, ^j object in making a single remark 
will justify me in making a motion, which I now propose to do, that 
the Senate have a private conference either by retiring from the Sen- 
ate or by closing the doors. 

Mr. EDMUNDS. I suggest to the Senator that he move to close 
the doors. 

Mr. MORRILL, of Maine. I move that the doors be closed for 
deliberation. 

The motion was agreed to ; and the Senate proceeded to deliberate. 

The floor and galleries having been cleared and the doors closed, 

The question recurred on the resolution of Mr. Sargent. 

Mr. SARGENT having modified his resolution to read as follows: 

Meaohotdj Thatfartherprooeedinssin this case, after the filing of his answer by 
the def onoant, be i>ostponed nntil the 6th day of December next, 

Mr. EDMUNDS moved to amend the resolution by striking out 
''6th day of December next'' and in lieu thereof inserting *'6th day 
of July." 

Mr. COCEIRELL moved to amend the amendment by strikins out 
the words proposed to be inserted and in lieu thereof inserting ^^19th 
d^ of June instant." 

The question being taken by yeas and nays on the amendment to 
the amendment, resulted — ^yeas 19, nays 27 ; as follows: 

YEAS— Messrs. Allison, Bajrard, Bogy, Caperton^ Cookrell, Dennis, Gordon, 
Hamilton, Johnston, Maxey, Morrill of Vermont, Norwood, Sargent, Baolsbnry, 
Sherman, Stevenson, Thurman, Whyte, and Withers— 19. 

NAYS— Messrs. Anthony, Booth, Bnmside, Clayton, Conkling, Cooper, Cragin, 
Boraey, Eaton, Edmunds, Ferry, Ooldthwaite, Hunlin, Howe, Kelly, Key, Lo^ui, 



McCreery, Mitchell, Morrill of Maine, Morton, Paddock, Kansom. Bobertson. Wad- 
leich, Windoro, and Wright^27. 

NOT VOTING— Messrs. Alcorn. Bamnm. BoatwoU, Brace, Cameron of Penn- 
sylvania, Cameron of Wisconsin, ChrisUancy. Conover, Davis, Dawes, Frellnghuy- 
son, Harvey. Hitchcock, Ingalls, Jones of Florida, Jones of Nevada, Keman, Mc- 
Donald. McMillan, Morrimon, Oglesby, Patterson, Kandolph, Sharon. Spencer. 
WaUacc, and Westr-27. . i- . 

So the amendment to the amendment was rcjecte<l. 

The question recurring on the amendment of Mr. Edmunds, he 
called for the yeas aod nays, and they were ordered ; and heing taken, 
resulted— yeas 36, nays 9 ; as follows : 

YEAS— Messrs. Anfhony, Bayard, Bogy, Booth, Caperton, Cookrell, Conkling, 
Cooper, Cragin, Dennis, Eaton, Edmunds, Ferry. Goldthwaite, Gordon. Hamiltcm, 
Hamlin, Howe, Johnston, Kelly, Key, McCreery, Maxey, Mitchell, MorriUof Maine, ' 
Morrill of Vermont, Norwood. Ransom. Bobertson, siBuUsbary, Stevenson, Thur- 
man, Wadleigh,Whyte, Withers, and Wright-36. 

NAYS— Messrs. Allison, Bnmside, Clayton, Jones of Nevada, Morton, Paddock, 
Sargen^Shorman, and Windom— 9. 

lH)T VOTING — Messrs. Alcorn, Bamum, Bontwell^moe, Canoeron of Pennsyl- 
vania, Cameron of Wisconsin. Christianoy, Conover, Davis, Dawes, Dorsey, Fre- 
linghuyseuj Harvey, Hitohcock^ Ininlls, Jones of Florida, Keman, Logan, McDon- 
aldT McMillan, Merrimon, Oglesby, Patterson^ Randolph, Sharon, Spencer, Wallace, 
and West— 28. 

8o the amendment was agreed to. 

The resolution of Mr. Sarqent having been further amended, on 
the motion of Mr. £dmunds, it was agreed to ; as follows : 

Ordered, That on the 6th of July, 1676, at one o'clock p. m., the Senate sitting as 
a court of impeachment will proceed to hear the evidence on the merits of the wial 
in this 



On motion of Mr. EDMUNDS, the doors were re-opened, after one 
hour and thirty -five minutes spent in deliberation. 

The managers and the respondent and his counsel having taken 
their seats, 

The PRESIDENT pro tempore. The Senate continues the trial in 
open session. It has made an order which will be read. 

The Chief Clerk read as follows : 

Ordered, That on ihe 6th of July, 1676, at one o'clock p. m., the Senate sitting as 
a court of impeachment will proceed to near the evidence on the merits of the trial 
in this case. 

Mr. BLAIR. Mr. President^ we have a motion to submit, which I 
will read to the Senate, as it is in my writing : 

In the Senate of the United States sitting as a court of impeachment 
The Umtrd States ) 

WlLUAM W. BBLKNAP. > 

William W. Belknap, by his counsel, moves the court that an order be made upon 
the managers on the part of the House of Representatives to furnish within twenty- 
four hours to the accused or his counsel a list of the witnesses whom they intend 
to call, together with the particulars of the facto which they expect to prove by 
them. 

Mr. HAMLIN. Let the Secretary read the motion. 

The PRESIDENT pro tempore. The Secretary will read the motion. 

The motion was read bythe Chief Clerk. 

Mr. Manager LORD. We simply sav now that we object to the 
order entirely as without precedent and without reason. 

The PRESIDENT pro tempore. Senators, you have heard the prop- 
osition submitted for your decision on the part of the counsel for the 
defense. 

Mr. Manager McMAHON. Before the question is put, I desire to 
call the attention of the Senate to the fact that a large portion of the 
testimony, and especially the material testimony in this case, is al- 
ready in possession of the respondent bv reason of the investigation 
of the House which was published. He is fully posted in regard to 
every point that he may have to meet. 

Mr. BLAIR. Mr. President and Senators, of course in respect to 
that part of the testimony which has been printed, it is very easy to 
furnish it to us ; but I b^ leave to say that there is a large portion 
of the testimony taken before the Judiciary Committee of which we 
are not at all informed, which we have applied to the managers for 
copies of, but they repelled us and refused to give them to us. We 
do not know what part of it they may rely on at all. We have rumors 
of its character from the press ; but we do not know what part of it 
they mean to rely upon, or what facts they mean to rely upon ; and 
as we are ordered to prepare, we want to make that preparation to 
meet such case as thev may make. We think it is a perfectly f ai r prop- 
osition, and it is made in perfect good faith. 
. Mr. THURMAN. I submit an inquiry to bo propounded to counsel. 

The PRESIDENT pro tempore. The question of the Senator from 
Ohio will be read. 

The Chief Clerk read as follows : 

Is there any precedent for the order asked for, either in impeach- 
ment trials or in ordinary courts of criminal jurisdiction f 

Mr. BLACK. No ; but certainly there ought to be one made. 

Mr. Manner McMAHON. It is rather late in the day. 

Mr. BLACK. Wo do not go upon precedent here ; that is, this ap- 
plication is not founded upon anything that has ever happened Im>- 
fore. There never was a case like this before. I have never heard 
whether the managers object to this order or not. If they do, I can- 
not conceive for what reason. Certainly they do not intend to keep 
us in ignorance of the kind of case they are going to produce against 
us and take us by surprise and then proceed and run over us and get 
a conviction agamst us on grounds that we have no notice of. They 
do not think it is unfair, I suppose, to tell us beforehand what sort 
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of facts they intend to prodnce. We want it soon in order that there 
may he no delay about this. We are for speeding this cause. None 
of your dilatory motions, if you please ; do not hnng hack now since 
you have got the time fixed for trial and pnt us in such a condition as 
that we shall have to ask for a continuance asain, and be again ac- 
cused of desiring to delay. But will the gentloman tell us now upon 
what groand they desire not to let us into this wonderful secret that 
^hey have gotf 

Mr. Manager McMAHON. The specifications are very distinct and 
clear, are they not f 

Mr. BLACK. The specifications of the general charge are clear 
;*nough. 

Mr. Manager McMAHON. The particular day is given in each one 
on which your client is charged with receiving the money. 

Mr. BLACK. Very well. Now we want you to state the particular 
facts, the evidence upon which you are going to sustain that, and the 
names of the witnesses by whom you intend to prove it. 

Mr. Manager LORD. Mr. President and Senators, as has alreadv 
been suggested by my colleague, the articles of impeachment set forth 
with great exactness and with ^reat minuteness the precise facts of the 
case; and what i» the j^roposition which the counsel makes f It is no 
more and no lessthan this, that he has the ri^ht to invade the room of the 
managers, that he has the right to ascertain their course of trial, that 
he has the right to know every possible witness to prove a certain 
fact. 

Sn£9cient it is to say that the wisdom of all the ages is against it. 
The learned counsel had better devote himself to answering the ques- 
tion of the Senator, and find whether in all the past ages a single 
precedent of this kind has been had in any criminal proceeding. It 
IS not enough for him to rise here and say he did not hear the man- 
agers object. He may possibly have been out of the room. It is not 
enough for Aim to stitnd here and say, "We need to make a prece- 
dent in this case.'' It is enough for us to answer that he asks for an 
extraordinary precedent, extraordinary proceeding, against the wis- 
dom of all the past, and in regard to which he cannot find the 
first authority m. rummaging through all the books of the common 
law and all the books relating to criminal jurisprudence. I am sur- 
prised that any such proposition should be seriously made here, that 
we should be compelled, in advance, to disclose to him the names of 
witnesses and what each witness is expected to testify to, when we 
have laid before him in the broadest manner every charge that we 
make, and one article of these articles of impeachment contains seven- 
teen specifications. Many of us thought so much labor was unneces- 
sary ; and yet in order that there need be no complaint whatever, in 
order that we might treat the other side with the utmost judicial fair- 
ness, we have spread upon the record the amount and the time and 
the place and the purpose. Now for him to ask of us that we should 
hand him in the names of those witnesses beyond the Rocky Mount- 
ains and this side of the Rocky Mountains— I will not say that he 
asks this for any sinister purpose; of course we are bound to assume 
that he asks it for an honorable purpose — but sufficient to say that 
you would convict very few man on the face of the earth, that very 
few tribunals would ever render the verdict of guilty if such an 
order as this should be made in a criminal proceeding. 

Mr. BLACK. I will tell the honorable manager the reason it is very 
important for us to have it. They have their witnesses here, or at 
least within easy reach. Ours are scattered all over the continent ; 
some of them in California, others in the Indian Territory. It be- 
comes absolutely necessary for us, as soon as we can, to get out our 
subpcBuas for witnesses and use all diligence in bringing them here. 
If the trial is to go on upon the 6th of July or at any other time, even 
a month later than that, we will be hard pressed for time. We can- 
not know what particular witness we need or how many of them un- 
less we are informed of theirs and understand what facts they mean 
to prove or try to prove. 

I maintain, as to every public accuser, a manager of the House of 
Representatives, an attorney-general, or district attorney, if he has a 
criminal case which he intends to prosecute against a citizen, that he 
is bound by his duty and as a lover of justice to disclose the whole 
case to the defendant as fully as possible and at the earliest moment. 

The gentlemen say, when we ask them for this list, that it is a 
secret which they have the right to keep and they will keep it until 
the moment of the trial and then spring it upon us, so that we shall 
be unable to meet it by contradiction or explanation. They wish to 
take us by surprise as much as possible, and convict the defendant, 
if they can, without giving him a chance to show his innocence. 
They say there is no precedent for such a call as we make upon them 
now. Nothing like this is found in the common-law cases. I do not 
know ho^ far back they want us to go for a precedent old enough 
to suit them. In modem times it has never been refused. I admit 
that by the common law, whose authority they invoke, a man on trial 
in any criminal court had no chance at all for life or liberty. He 
was not allowed counsel. He was not allowed to call witnesses. 
He was not confronted with the witnesses against him. None of 
those privileges -which are secured in our Constitution were given to 
a party charged with a criminal offense by the ancient common law. 
That common law was a bloody old beast. 

Mr. Manager LORD. Will the gentleman allow me to ask him a 
question f And that is, what was his practice in this regard as At- 
tomey-Qeneral ; whether he gave instrnctions to the district attor- 



neys throughout this country to furnish the evidence of the witnesses 
for the prosecation to the other side or not f 

Mr. BLACK. I never gavo instructions one way or the other ; but 
I never had a secret in my life which I kept from a defendant in a 
criminal case. No man should ask me in vain for any fact that ho 
ought to know so that he might he prepared to meet it. I would 
hold back nothing. I stand utterly amazed t hat there should be any 
objection to the demand that we are making now. 

But they could not convict men, they say, unless they could como 
upon them secretly and suddenly, and catch them unawares ; and so 
they lie in wait, concealed in ambush, to take them by surprise. That 
is what the learned gentleman means that this man cannot be con- 
victed, if he gets a fair trial, if he is notified beforehand what the 
evidence is, so that he can answer it. 

I am sure, just as perfectly sure as I can be of anv fact, that not 
one of the gentlemen who compose this committee of managers has 
the least intention to do anything wron^ or unfair, and when they 
come to sleep upon it, whether this order is made now or made at an- 
other time or not made at all, when they consult their pillows about it, 
every one of them will say that it is a demand which ought to have 
been listened to with pleasure andgranted without hesitation. 

The PRESIDENT |>ro tempore. The Secretary will report the pio- 
poseil order submitted by counsel for the respondent. 

The Chief Clerk read as follows : 

William W. Belknap, by his counsel, mores the coort that an order be made upon 
the managers on the part of the House of BepreeentatlTos to fnmtah within twenty- 
four hours to the accused or bis counsel a list of the witnesses whom they intond 
to call, together with the particulars of the facts which they expect to prove by 
them. 

The PRESIDENT pro tempore. The question is on concurring in 
this proposed order. 

The order was rejected. 

Mr. SHERMAN. If there is no further motion on the part of the 
counsel or managers, I move that the court adjourn until the 6th of 
July at one o'clock. 

Mr. Manager LORD. I would inquire whether sufficient provision 
has been mt^e in regard to the answer f I call the attention of the 
Senator to that. The answer is to be put in in ten days. 1 ask whether 
sufficient provision has been made in regard to the answer and repli- 
cation f I think some provision should be made in that regard. 

Mr. SHERMAN. I will modify the motion at the suggestion of 
Senators around me, who think we ought to meet on the tenth day 
after this, that the Senate meet on the 16th of June at one o'clock. 

Mr. EDMUNDS. You had better make it twelve o'clock. We can 
finish it in five minutes and then have an uninterrupted day for legis- 
lative business. 

Mr. SHERMAN. I accept the suggestion and say twelve o'clock. 

The PRESIDENT pro tempore. It is moved that the Senate sitting 
in trial adjourn until Friday, the^Lfith of June, at twelve o'clock noon. 

Mr. SARGENT. I ask that that be withdrawn that I may offer the 
following : 

Besolved, That the managers furnish to the defendant or his counsel within 
twenty-four hours a list of witnesses that they intend to call in this case. 

Mr. SHERMAN. I withdraw my motion for the present. 

The PRESIDENT pro tempore. The question is on the resolution of 
the Senator from Calif omia, [Mr. Sarqekt.] 

Mr. EDMUNDS. I move to amend that order by striking oat 
" twenty-four hours" and inserting **four days." 

Mr. SARGENT. I have no objection to the modification. 

The PRESIDENT pro tempore. The Senator from California ac- 
cepts the modification. 

Mr. Manager McMAHON. I should like to understand one matter. 
We may caU a good many witnesses whom we have not now in our 
minds. We do not want any order that would preclude us from call- 
ing any witnesses that we might at any future time deem important 
in the case. I may state here, so far as that is concerned, that the 
gentlemen have pretty full knowledge of all we expect to call, or 
nearly all, for they have been under subpoena for these four weeks. 

Mr. SARGENT. I should like consent to say about three words. 

The PRESIDENT pro tempore. Is there objection f The Chair 
hears none. 

Mr. SARGENT. The practice in every State of the Union is to 
indorse on the back of the indictment, as required by statutes, the 
names of the witnesses called before the grand jury. It has never 
been construed that any subsequent witnesses whom it is found neces- 
sary to call should be ruled out ; any further witnesses that were 
necessary in the trial of the case have always been admitted, notwith- 
standing that statute. That I believe is the universal rule. I do not 
propose if the managers find it necessary to introduce additional 
witnesses that they shall be ruled out by the adoption of this order, 
but that they sh&U furnish a list of the witnesses that they now in- 
tend to call. 

Mr. EDMUNDS. If I may ask unanimous consent of the Senate, 
which I do not believe in at all myself, to say one word, I will do it. 

The PRESIDENT |>ro tempore. Is there objection f The Chair hears 
none. 

Mr. EDMUNDS. I should propose to modify the order of the Sen- 
ator from California so as to say *' as far as at present known to the 
managers." He is quite right, according to my opinion, in bis state- 
ment of the law, that if we made a peremptory order, which on its 
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face seemed to exclude every thing else, yet, if a witness wa« prodnoed 
in good faith who was not known liefore, he would be received, we 
at the saine time taking care that no injustice by way of surprise 
should be done to the other party. But to make it entirely safe, so 
that there shall be no misunderstanding, I move also besides the four 
days, which my friend accepts, to say ** a list of the witnesses so far 
as at present known to the managers,'' so that the^ shall in good faith 

five to the other side all the names of all the witnesses wnom they 
ave at present any intention to call. 

Mr. SABGEKT. I accept the modification. 

MnTHURMAN. Mr. President 

The PRESIDENT jnv tempore, The Senator from Ohio. Debate is 
not in order. 

Mr. THURMAN. I ask leave to be heard as other Senators have 
been. 

The PRESIDENT pro temjwre. Is there objection I The Chair hears 
none. 

Mr. THURMAN. I must say that it is news to me that there is any 
law anywhere which requires the prosecution to give a list of its wit- 
nesses to the defendant ; but I am bound to admit that there must 
be, because counsel say so. There is certainly none in my State ; I 
never beard of such a tning before. But, if it is so, it ought to be re- 
ciprocal. Tlie State has some rights as well as the defendimt ; and 
therefore I move to add : 

And that within fonr days thereafter the respondent shall famish the managorw 
with a list of the witnesses he proposes to examine, so far as they shiUl be Imown. 

Mr. BLACK. We have no objection. 

Mr. BAYARD. Mr. President 

The PRESIDENT pro tempore. Is there objection to hearing the 
Senator from Delaware f The Chair hears none. 

Mr. BAYARD. I cannot but remark that in the very nature of 
things the list on either side most be incomijlete, and h«ing incom- 
plete it will be absolutely without value to either party. Therefore 
the request on either side, in my opinion, would be not only lacking 
entirely in precedent, but lacking lu Judgment and sound logic. 

Mr. WHYTE. I ask unanimous consent merely to say one word to 
correct a misapprehension of the Senator from Ohio. 

The PRESIDENT pro tempore. The Chair hears no objection. 

Mr. WHYTE. There is an act of Congress on the subject. In all 
cases of trial of treason and other capital offenses the party accused 
shall have a list of the witnesses and the places of their abode. 

Mr. SHERMAN. I want that to be read. 

Mr. WHYTE. It is as foUows : 

6bc. iocs When any person is Indicted of treason, a copy of the indictment and 
a list of the Jnry and of the witnesses to be prodnoed on the trial for proving the 
in<Uctment, stating the place of abode of each Jaror and witness, shall be delivered 
to him at least three entire days before he is tried for the same. 

Mr. GORDON. That is for treason. 

Mr. WHYTE. Treason and any other capital offense. 

When any 
dictment and 
entire days before the tnaL 

Mr. Manager LORD. Mr. President, I will say that we make no 
objection to the order after four days to furnish the list of witnesses. 
It was the other part of the order asked for to which we made par- 
ticular objection. 

The PRESIDENT pro tempore. The Senator from Ohio [Mr. Thur- 
UANj has moved an amendment, which will be read. 

The Chief Clerk read as follows : 

Insert at the end of the order : 

And that within four days thereafter the respondent famish to the managers a 
list of witnesses, as far as known, that he intends to smumon. 

The PRESIDENT pro tempore. The question is on this amendment. 
The amendment was agreed to. 

The PRESIDENT pro tempore. The question is on the resolution 
as amended, which tne Secretary will report. 
The Chiui Clerk read as follows : 

OrderecL, That the mana;;ers famish to the defendant, or hla oonnsol, within four 
^vs, a list of witnesses, as far as at present Imogen to them, that they intend to 
c^l m this case: and that, within four days thereafter, the respondent furnish to 
Wm) managers a list of witnesses, as far as known, that he intends to sammon. 

The resolution, as amended, was agreed to. 

Mr. SHERMAN. I renew my motion that the Senate sitting for 
the trial of the impeachment adjourn until the 16th instant at twelve 
o^clock. 

The motion was agreed to ; and (at four o'clock and forty-five min- 
utes p. m.) the Senate sitting for the trial of the impeachment ad- 
journed until the 16th instant. 



is indicted of any other capital offense, snoh copy of the in* 
of the Jurors and witnesses shall be deUvered to him at least two 



Friday, June 16, 1876. 

The PRESIDENT i>ro tempore having announced the arrival of the 
hour fixed, the legislative and executive business was susnended, and 
the Senate proceeded to the trial of the impeachment of William W. 
Bolknap, late Secretary of War. 

The usual proclamation was made by the Sergeant-at-Arms. 

The managers on the part of the House of Representatives (with 
the exception of Mr. Knott and Mr. Hoar, who were not present) ap- 
peared and were conducted to the seats provided for them. 

The respondent appeared with his counsel, Messrs. Blair and Black. 



The Chief Clerk read the journal of the proceedings of the Senate 
sittinsT on Tuesday, June 6, for the trial of the impeachment of Will- 
iam W. Belknap. 

The PRESIDENT pro tempore. The Senate is now ready to proceed 
with the trial. The Secretary will read the (»rder made by the Sen- 
ate respecting the trial. 

The becretary read the following order, adopted June 6: 

Ordermi^ That W, W. Belknap have leave to answer the articles of impeachment 
within ten days from this date ; and that in defaalt of on answer to the merits within 
ten days by respondent to the articles of impoaoliment, the trial shall proceed as 
upon a plea of not guilty. 

Mr. BLACK. Mr. President 

The PRESIDENT jpro tempore. Senators will please give attention 
to the answer of the accused. 

Mr. BLACK. The paper which I am about to read will require per- 
haps a little, but a very brief, explanation. The order maae by the 
Senate at the last meeting was tnat we should plead to the merits, 
which means of course to the merits of our case in law or in fact ; 
that is, we should answer to the charges or else raise an issue of law. 
For certain reasons, which you will find stated in the paper which I 
now lay before you, we decline to put in any plea ; not uecause we "t~ 
do not expect to go to trial upon the legal merits as well as the facta 
of the case, but l^anse any such answer as that which the Senate 
exx>ect we should put in under that order would probably be construed 
as an admission that we are not already acquitted substantially. 

But this declination to put in a plea will be followed, as a matter 
of course, by the course which the Senate expressed its determination 
to take on a former occasion, namely, that you will order the trial to 
proceed under a plea of not guilty, which the court itself will put in 
for us. We expect you to put in the plea of not guilty for us, and 
we hope very sincerely that you will be able to make it out, and we *» 
shall be here aiding and assisting yon to the utmost of our power. 

But we are in an extremely singular predicament. The sense of 
the §enate upon the question which was submitted to them could be 
expressed only against us by a vote of two-thirds. One-third and 
more than one-third of the Senate have decided in our favor. The 
others, less than two-thirds, are powerless, of course, to find a^lnst 
us any fact which is an essential element in any legal conviction 
which yon may be able at any time hereafter to pronounce. The fact 
alleged against us, that General Belknap was a public officer within 
the meaning of the Constitution, has been found in our favor, but ■ 
then a majority of the Senate say that judgment shall be pronounced 
upon that vote as if it had been a vote of two-thirds. The majority 
can do as they please ; they can pat whatever they please upon the 
record. While they are legally incapable of convicting him without 
the concurrence of two-thirds, the majority can say that we are con- 
victed, although by them. We can do nothing but appeal to your 
reason and sense of justice and love of the Constitution, which we 
think will prevail at some time or other. That the question will be 
raised continually at every step in the progress of this affair, until 
we are finally acquitted and allowed to go hence without day, is very 
certain. 

I now propose to read this paper, which contains our reasons for 
declining to plead to the merits, whatever that may mean, to put in 
any plea at all other than this, which is an allegation that we have been 
already acquitted ; that there can legally be no further proceeding 
against us ; and that we are entitled to a judgmeut which will allow 
us to go hence sine die, I proceed to read the paper : 

In the Senate of the United States sitting as a conrt of imi>eacliment. 
The UxrrsD Statbs of Ambbica ) 

WiLUAM W. BELKXAP. > 

And now, to wit, this I6th day of Jane, 1876, the said TVilllam W. Belknap comes 
into ooort, and being called upon to plead farther to the said articles of impeach- 
* ... tothia 



mont doth most hnmbly and with profonndest respect represent and show 1 
honorable conrt that on the 17th day of April last past ne did plead to thesaia 
articles of impeachment^ and in his siaid plea did aUege that at the time when the 
House of Representatives of the United States ordered the aaid impiniohroent, and 
at the time when the said articles of impeachment were exhibited at the bar of the 
Senate against him, the said Belluinp, he, the said Belknap, was and ever thereafter 
had been not a public officer of the United States, but a private citizen of the United 
States and of the State of Iowa; and that the nlea aforesaid and aU the matters and 
things therein contained were by him, said Belluiap. fuUy verified by proofs, 
namely, by admissions of the said uoase of Representatives before said ooart : and 
the said Iklknap further represents and shows to the conrt here that the tratn and 
soffldency of the pica pleaded by him as aforesaid were thereupon debated by the 
managers of the said House of Representatives and the counsel of this respondent, 
and thereupon submitted to this court f9r its determination and Judgment thereon ; 
and that such proceedings were thereupon had in this court on that behalf in this 
canse ; that afterward, to wit, on the 33th day of May last past, the members of this 
court, to wit, the Senators of the United States sitting as a conrt of impeachment as 
aforesaid, did severally deliver their several Judgments, opinions, and votes on the 
truth and snffidenoy in law of the said plea, when and whereby it was made duly 
to appear that only thirty-seven Senators concurred in pronouncing said plea in* 
sufficient or untrue; whereas twenty-nine Senators sitting in said ooart. by their 
opinions and votes, affirmed and declared their opinion to be that said plea was 
sufficient in law and true in point of fact ; so that the said Belknap in fact saith 
that, on the day and year last aforesaid, twenty-nine Senators sitting in said conrt 
declared therem that the said Belknap navinz ceased to be a public officer of the 
United States by reason of his resignation of tho offloe of Secretary of War of the 
United States before proceedings in impeachment were oommen<M9d against him 
by the House of Representatives of the United States, the Senate cannot take Ju- 
nsdtction of tliis cause ; and that seven S^iators did not vote upon said question, 
and only thirty-seven Senators, by their rotes, declared their opinion to be that 
the Senate conid take Jurisdiction of said cause. And afterward thirty-seven Sen- 
ators sitting in said court, and no more, concurred in a resolution declaring that 
" in the opinion of the Senate William W. Belknap is amenable to trial on impeach- 
ment for acts done as Secretary of War, notwithstanding his resignation of said 



office," and that twenty-nine of said Senators sitting in said court> oy their votes. 
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ftfflnned and declared their opinion to be to the conteary thereof. And afterward, 
on the day and year latit aforesaid, it was proposed in sud court that the President 
pro tempore of the said Senate should declare the judgmoufc of the said Senate, ait- 
ting as aforesaid, to bo that said plea of said respondent should be held for naught, 
and a vote was taken upon said proposition; and, as said vote showed, two-thirds 
of the said Senators present did not concur therein ; but, on the contrary thereof, 
only tiiirty-six jSenators did concur thorfsin. and twenty -seven Senators then and 
there present, and voting on said proposition, did by their votes dissent from and 
vote against 8ai<l proposition. All of which appears more fully and at largo upon 
Ihe record of this court in this cause, to which record he, said Belknap, prays leave 
torefor. 

Therefore the said Belknap, referrinff to the Constitntion of the United States, 
article 1, section 3. clause 6, which provides that "no person shall be convicted with- 
out the concurrence of two-thirds of the members present," (meaninc on trial on 
impeachment,) avers that bis said plea has not been overruled or held for naught 
by the Senate sitting as aforesaid, no such judgment having been concurred in oy 
two-thirds of the Senators sitting in said court and voting thereon ; but, on the con- 
trary thereof, as the vote aforesaid fully shows, the said plea of the said respondent 
was sustainea, and its truth in fact anil sufficiency in law duly affirmed by the said 
Senate sitting as aforesaid, more than one-third of the Senators of said Senate, 
sitting as aforesaid, having by their votes so declared, to- wit, twenty-seven Sena* 
tors as aforesaid, and saia twenty-seven Senators having by their votes declared 
and affirmed their opinion to be that said plea of said rtspoudent was true in fact, 
and was sufficient in law to prevent the Senate sitting as aforesaid from taking 
further cognizance of said articles cf impeachment. 
Wherefore the respondent aver^i that he has already been substantially acquitted 
-^^ by the Senate sitting as aforesaid : and that he, the said respondeut, is not l>ound 
further to answer said articles of imiieachmcnt ; the said order requiring this re- 
spondent to answer over not having been made with the concurrence of two-thirds 
of the said Senators sitting as aforesaid and voting upon the question of the passage 
of said order; and said order having been passed with the concurrence only of less 
than two-thirds of the said Senators sitting as aforesaid and voting on the question 
of making and passing said order, the saidonler ought not to have been entered of 
record as an oroer of said court of impeachment in this cause ; and said order ap- 
pearing upon the whole record of said cause to be null and void, as an order of said 
court 

And the said respondent prays the court now here, as he has before formally 
moved said court, to vacate said order ; and the said respondent hereby prays said 
court that he may be hence dismissed. 

WILLIAM W. BELKfTAP. 

MATT. H. CARPENTER. 

J. S. BLACK. 

MONTGOMERY* BLAIR. 
Of Cowuel for taid ReepotidenL 

The PRESIDENT pro tempore. The answer will be filed. 

Mr. EDMUNDS. I do not wish that answer iiled antil there shall 
be consideration of it. I ohject to its being filed at present. 

Mr. Manager LORD. I rose to make the same objection that the 
Senator has made, but it is now nnnecessary. I ask that the order be 
made wiiich I send to the desk. 

The PRESIDENT pro tempore. The order submitted by the man- 
agers will be read. 

The Chief Clerk read as follows : 



Ordered, That the respondent, W. W. Belknap, shall not be allowed to make any 
nrther plea or answer to the articles of impeacnment preferred against him on the 
part of the Hoose of Representatives, but that the future proceedings proceed as 



upon a general plea of not guilty. 

Mr. EDMUNDS. Mr. President, I would ask the Chair whether 
there is an amplication on the part of the respondent for subpcenas 
for certain witnesses f -t 

The PRESIDENT pro tempore. The Chair does not understand how 
that is. The Chair has a communication bearing on that subject 
which he will lay before the Senate. The Secretary will read it. 
The Clerk read as follows : 

Opficb Sbcretaby Ss!<atb United States. 
Sib : On the 14th of Juno a list of witnesses to be summoned on the part of Will- 
iam W. Belknap was transmitted to this office, which 1 respectfully lay before the 
Senate for its action. 

W. J. McDONALB, 

Oh^f Olerl Senate. 
Hon. Thomas W. Fbbrt, 

President (if the Smote. 

Mr. EDMUNDS. What is the application f I do not care for a list 
of the names, but the number of names and the application, what- 
ever it is. 

The PRESIDENT pro tempore. The Secretary will read the aocom- 
panving paper. 
The Chief Clerk read as follows: 

In the Senate of the United States sitting as a court of impeachment 
The Unitbd States ) 
w. V 

WiLUAM W. BBIJUtAP. ) 

Witnesses on the part of the respondent : 
IHere follow the names.] 

Mr. INQALLS. How many of them are there f 

The Chief Clerk. One hundred and ninety-seven or one hun- 
dred and ninety-nine. I think. 

Mr. EDMUNDS. Mr. President, if the counsel or the managers do 
not wish to be heard further upon any of the topics that are now be- 
fore us, I move that the doors be closed for consideration of the mat- 
ters submitted. 

Mr. BLACK. Mr. President, we oflfer a paper asserting our legal 
and constitutional rights, as wo understand them. A Senator rises 
and says he objects ; a manager rises and says he objects. Is that a 
reason for simply throwing it under the table f Is there not to be 
some reason given for such a thing as that f What is to be done 
with this f Walk over ns I admit you can, if a majority see proper to 
do so. They can do as they please ; they can order it to be thrown 
under the table ; but some little respect ought to be shown a man 
who is struggling for his liberty and his reputation 



Mr. EDMUNDS. I call the counsel to order. I do not think the 
language that he is addressing to the Chair is fit to bo addressed to 
this court. 

The PRESIDENT pro tempore. Counsel will use language which is 
proper and decorous. 

Mr. BLACK. If I am out of order, I am willing to submit. What 
shall I do to get iuto order f 

The PRESIDENT pro tempore. The counsel will proceed, using 
proper language. The Chair will call him to order if he does not use 
proper language. 

Mr. BLACK. I desire that thi^ paper shall be filed. After full 
and careful consultation with m^ colleagues and my client, we have 
concluded in good faith that it is our duty to put in this paper or 
some other paper which will disclose our reasons for declining to 
plead further. The paper itself is not only respectful to the Senate, 
but it is humble to the last degree; and either it ought to be received 
or some reason should be given for rejecting it. 

Mr. EDMUNDS. If by unanimous consent I can say one word, per- 
haps I can relieve the counsel. My objection to the paper was not 
with a view of rejecting it, but merely of holding it in reserve until 
the Senate could consicfer what ought to be done about it. That per- 
haps may relieve the fear of the counsel that he is not going to have 
it considered. 

Mr. BLACK. Our offer to file it is, then, to be put on record? 

The PRESIDENT pro tempore. The Chair will put the question at 
the proper time. The objection the Chair notes ; but the question 
will be subject to the vote of the Senate. 

Mr. BLACK. I only wish to have it noted now that we offer it. 

The PRESIDENT pro tempore. That has already been stated by 
the counsel. Do counsel desire to be heard further f 

Mr. BLAIR. On what subject f 

The PRESIDENT pro tempore. On the pending proposition of the 
managers. 

Mr. BLAIR. Is that a motion in regard to this paper f 

The PRESIDENT pro tempore. In regard to the trial. The Secre- 
tary will report the proposition submitted by Mr. Manager Lord. 

The Chief Clerk read as follows : 

Ordered, That the respondent, W. W. Belknap, shall not be allowed to make any 
further plea or answer to the articles of impeacnment preferred a^iust him on the 
part of the House of KepresentativeB, but that the further proceedings prooeed as 
upon a general plea of not guilty. 

Mr. BLAIR. I do not understand, may it please the court, that 
any such order as that is necessary under the existing order of the 
Senate. By the existing order of the Senate we were given until this 
day to further answer, and we have openly and publicly declared 
that we do not propose to make any answer, but to stand by the rec- 
ord as the Senate has made it. Of course under these cireumstanoes 
we expect 

Mr. KERNAN. Will counsel allow me a moment f I supposed that 
the suggestion of the Senator from Vermont was that if the counsel 
desired to give any reason why when the counsel are refusing to 
plead further we should receive this paper, they should do so. That 
IS a question we shall doubtless have to decide upon the objection ; 
but if counsel desire to give any reason whv the court should permit 
this paper to be filed, when the counsel refuse to file a pleading, let 
them give it to us now, as that will be a question that we are to con- 
sult upon, as I understand. 

Mr. jBLAIR. My learned colleague stated, as I understand, suffi- 
ciently our reason for declining to file any further answer and why 
we thought it proper for the Senate to allow us to put the paper whion 
he read on its records. We cannot see any impropriety in asking of 
the Senate that liberty, to put upon the files of this trial in a formal 
paper our views of the effect of its previous action. That is all I de- 
sire to say on that point 

Mr. Manager LORD. Mr. President and Senators, the objection of 
the managers to filing this paper is that it is in direct contravention 
of the order of the Senate, as we view it. The order of the Senate 
was that on this day the respondent should plead to the merits or 
that the case should go to trial as upon a plea of not guilty. The 
Senate have not forgotten that the learned counsel who makes this 
motion stated distinctly in this tribunal at the last hearing that the 
question now raised could not be settled until the final determi- 
nation of the case, for it is utterly impossible to tell at this time 
what the organization of the Senate will be then. The managers 
then said, and say now, that on this point we are prepared to argue 
the question at a proper time, but it seems entirely premature to 
attempt to argue it now, when it is impossible, as I have already 
said, to tell what the organization of the Senate will be when the 
verdict is to be taken. How many it will take to make two- thirds of 
the members present at that time, it is impossible now to tell ; and I 
repeat the counsel stated emphatically that the question could not 
bo determined until then. He now comes here, declines to plead, 
and asks that this rather extraordinary paper be filed. And we say 
there is no precedent for filing it, there is no reason for filing it, and 
it is a violation of the order of the Senate. 

It is Buggeste<l by an associate manager— and I was about to state 
it myself—- that if the Senate should decide to allow this paper to be 
filed, then we desire to be heard on the question ; but, deeming it en- 
tirely improper at this time to file it, we have no more to say on that 
subject until the further order of the Senate. 
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Mr. BLAIR. Mr. President, I ask the Senate to indulee me in one 
observation . I think my learned friend, the chairman of the managers, 
is entirely mistaken in supposing that we cod ceded at any time that 
this mutter could not he disposed of until the final hearing of this 
cause. We have not taken any such position as that. On the con- 
trary, this paper itpelf takes the position, which we t-ook in a paper 
hereto f<»re presented bnt not noticed, that, the so-called question of 
jurisfliction having been raised by our special plea in bar — for that is 
what it was; nothing more, nothing less— it required the same vote to 
overrule it that it requires to overrule the plea to the merits in 
form, or not guilty. We wish a formal paper on the records of this 
bocly showing to the Senate and to the country the position and atti- 
tude we take upon that subject, and we think that now is the proper 
time. Of course, we do not say that we stand here to prevent the 
Senate from proceeding to the trial of the facts. We cannot do that, 
because they have already said — and we take it that what they have 
said they mean— that, if *we do not on this occasion file a plea to the 
merits of this caee, they would proceed and put in a plea of the gen- 
eral issue for us themselves ; and we expect that now, aa my col- 
league has said to you. All we ask is that this paper, which states 
formally the attitude that we hold and shall claim to hold to the end 
of this trial, shall be noted on the records of this body. I think that 
any impartial tribunal would grant us that liberty of claiming the 
right to argue as matter of law that this court has already decided 
this question in its action upon the special plea heretofore put in. I 
do not call for any argument from the managers now or at any time 
hereafter (if they choose to pretermit it) upon this question. 

Mr. Manager LORD. The managers ask to substitute the order 
which I now submit in place of the one handed up before. 

The PRESIDENT yro tempore. The substituted order'will be read. 

The Chief Clerk read as follows : 

Ordered, That W. W. BeHmap havinji^ made defaolt to plead or answer to the 
merits within the time fixed by the order of the Senate, the trial ptooeed as npon a 
plea of not guilty, in pursuance of the former order. 

Mr. DAWES. Mr. President, is there any motion pending to re- 
scind or modify the existing order of the Senate f 

The PRESIDENT pro tempore. There is not. 

Mr. DAWES. Why, then, should not the Senate proceed to execute 
its own order f 

The PRESIDENT pj'o tempore. . There are two questions pending 
before the Senate, the Chair would remark to the Senator from Massa- 
chusetts. One question is on allowing the paper submitted by the 
counsel for the accused to be filed ; the other is the proposition on 
the part of the managers. 

Mr. W^HYTE. I ask that the paperproposed by the counsel for re- 
spondent be read by the Secretary. We aid not hear it fully in this 
part of the Chamber. 

The PRESIDENT pro tempore. The Secretary will read the paper 
submitted by the counsel for the accused. 

Mr. EDMUNDS. Before that is read, as it is sufcgested that there 
is no quorum present, I ask that the Cnair ascertain whether that is 
so. We ought not to proceed without a quorum. 

The PRESIDENT pro tempore. The Secretary will count the Senate. 

The Chief Clerk proceeded to count the Senators present. 

The PRESIDENT pro tempore. Twenty-nine Senators are present ; 
not a quornni. 

Mr. EDMUNDS. I move that the Sergeant-at-Arms be directed to 
request the attendance of absentees, so that we may see whether we 
can get a quorum. 

The motion was agreed to. 

The PRESIDENT pro tempore. The Sergeant-at-Arms will execute 
the order of the Senate. 

Five minutes having elapsed, 

Mr. EDMUNDS. It is evident that there is no quorum in the build- 
ing, and it is doubtful if there bo one in town. I move, therefore, 
that the court adjourn, which is all I can move, there being no quorum. 

Mr. ALLISON. I ask when t To what time f 

Mr. EDMUNDS. The only thing we can now do under the rules is 
to adjouni until to-morrow at twelve o'clock. 

The PRESIDENT pro tempore. No business can be transacted unti I 
there be a quorum. 

Mr. ALLISON. Then the adjournment will be until to-morrow at 
twelve o'clock. 

The PRESIDENT pro tempore. It will be. TJie Senator from Ver- 
mont moves that the Senate sitting for the trial of the impeachment 
do now adjourn. 

The motion was agreed to ; and (at twelve o'clock and fifty-one 
minutes p. m.) the Senate sitting for the trial of the impeachment 
adjourned until to-morrow at twelve o'clock m. 



Saturday, June 17, 1876. 



The PRESIDENT pro tempore having announced the arrival of the 
hour fixed, the Senate proceeded to the trial of the impeachment of 
William W. Belknap, late Secretary of War. 

The usual proclamation was made by the Sergeant-at-Arms. 

Messrs. Lord, Lynde, McMahon, and Jenks, of the managers, 
appeared and were conducted to the seats assigned them. 



The respondent appeared with his counsel, Messrs. Blair and 
Black. 

The Chief Clerk read the journal of yesterday's proceedings of the 
Senate sitting for the trial of the impeachment of William W. Bel- 
knap. 

The PRESIDENT pro tempore. The Senate is now ready to proceed 
with the trial. The question now pending is. Shall the paper sub- 
mitted by the accused through his counsel be filed in the proceedings 
of the trial? 

Mr. BLACK. Mr. President, I presume it is in order for me to make 
the motion which I am about to make now. I am satisfied, so is my 
colleague, so is my client, that it is outside of the limits of physical 
possibility for this cause to be tried in this weather. Besides, a largo # 
number of our witnesses are so far away as to make it nearly impos- 
sible now to get them here by the 6th of July. Some of them per- 
haps cannot ue got by that time nor for some time afterward. But 
there are reasons which must be obvious to members of the Sen- 
ate and which I think will be appreciated and understood by the 
managers of the House, which require that the trial of this cause 
should be postponed to about the middle of- November. These rea- 
sons we have known and understood very well ourselves, and we 
have repeatedly acted npon them, but without giving a very full 
explanation of them. I tnink they are known to the managers, ought 
to be known to the House, and probably are understood by tne Senate. 

I appeal to the House through its managers to say whether they 
have any desire to press this cause to a trial upon the 6th of July. If 
they have any sucb desire, then I hope they will say so; and, if they 
consent to it, if it is found to be more convenient for the House and 
its managers as well as more likely to result in justice to the accused 
party, we will appeal to the Senate with very considerable confidence 
that what we both desire will be acceded to by the court. 

I therefore now move, merely for the purpose of testing the ques- 
tion, that this cause be continued untu some day in the montn of 
November. 

The PRESIDENT pro tempore. The Secretary will reduce the mo- 
tion to writing. [A pause.] The Secretary will report the motion. 

The Chief Clerk read as follows : 

Ordered, That this oaase be now continued until some convenient day in the 
month of November. 

The PRESIDENT pro tempore. The Senate will now hear the man- 
agers. 

Mr. Manager LORD. I think some day had better be named in the 
proposed order, but that can be done hereafter. 

Mr. President and Senators, under circumstances which I need not 
now here detail, surrounding this case, the managers have concluded 
to ask leave on this motion to consult with the House. I will say now 
that, whatever the conference with the House may result in and 
whatever the determination of the Senate may be, we desire that the 
question of filing this paper shall be disposed of when there is a 
quorum ; but, on the question of postponement under all the circum- 
stances in which we find ourselves placed and the case placed, we 
desire leave to confer with the House. 

Mr. EDMUNDS. I move that the court adjourn, which will be, of 
course, until Monday at twelve o'clock. 

The question being put, there were on a division— ayes 20, noes 14; 
no quorum voting. 

Mr. SHERMAN. I should like to have the yeas and nays, in order 
to ascertain whether there is a quorum or not. I think there are 
Senators here not voting. I call for the yeas and nays. 

The yeas and nays were ordered ; and being taken, resulted— yeas 
20, nays 15; as follows : 



XTAY&^Me88r«! Bogy, Cockrell,'Conkling, Davis, Eaton, Johnston, McCreery, 
Maxey, Morton, Bandolph, Banaom, Robertson, Sherman, Thurman, and Whyte— 
15. 

NOT VOTING— MesMS. Alcorn, Anthony, Bamom, Bayard, Bontvell, Brace, 
Bamside, Cameron of Pennsylvania, Cameron of Wisconsin, CaperUm, Clavton, 
Conover, Cooper, Dennis, Dorsey, Goldthwaite, Gordon, Hamlin. Harvey, Hitch- 
cock, Jones of Florida, Jones of Nevada, Kelly, Kemao, Loean, McDonald, McMil- 
lan, Merrimon^itohell, Norwood, Patterson, Sargent, Saalsbory, Sharon. Steven- 
son. Wallace, West, and Withers— 38. 

So the motion was agreed to ; and the court adjourned until Mon- 
day, June 19, at twelve o'clock m. 



Monday, June 19, 1876. 

The PRESIDENT pro tempore having announced the arrival of the 
hour fixed, the Senate proceeded to the trial of the impeachment of 
William W. Belknap, late Secretary of War. 

The usual proclamation was made by the Sergeant-at-Arms. 

Messrs. Lord, Lynde, McMahon, Jrnks, Lapham, and Hoar, of 
the managers, appeared and were conducted to the seats assigned 
them. 

The respondent appeared with his counsel, Mr. Blair. 

The PRESIDENT pro tempore. The House of Representatives will 
be notified as usual. 

The Secretary read the Journal of the proceedings of the Senate 
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sitting for the trial of the impeachment of William W. Belknap on 
Saturday lost. 

The PRESIDENT pro tempore. The Senate is now ready to proceed 
with the trial. The Secretary will report the pending motion. 

The Secretary read as follows : 

Ordered, That tbis cause bo now continoed until aome convenient day in the 
month of November next 

Mr. Manager LORD. Mr. President, in regard to the application 
of the defendant to adjonm the trial to November next, tne man- 
agers have reported to the Honse the proceedings in the conrt of im- 
peachment on Saturday last ; the Honse has taken no action in the 
premises; and the managers therefore leave the question of snch 
postponement with the court. 

' The PRESIDENT pro tempore. The pending question is on the mo- 
tion submitted by the counsel for the accused. The Secretary will 
again report the motion. 

The Secretary read as follows : 

Ordered. That thl« cause be now continued until some convenient day in the 
month of November next. 

Mr. INGALLS. Mr. President, I should like to hear from the man- 
agers upon the question of the power of the Senate to sit in trial when 
the House of Representatives is not in session. 

Mr. Manager LORD. Perhaps, Mr. President, it will be sufficient 
for the managers to say in that regard that the managers are not 
agreed on that question. Some of us have a very fixed opinion one 
way, and other managers seem to have as fixed an opinion the other 
way ; and not bein^ agreed among ourselves we perhaps ought not 
to discuss the question nntil we can come to some agreement. 

I will say further, Mr. President and Senators, that the question 
which is presented by the Senator has not been fully considered by 
the managers: it has not been very much discussed by them ; but it 
has been sufficiently discussed to enable us to see that there is this 
difference of opinion. I think myself that when the question is fully 
discussed by the managers they will come to a conclusion on the sub- 
ject unanimously; but perhaps one diflferingwith me might think 
we should come unanimously to a different conclusion from that which 
I entertain. I wiJl say for myself that I have no doubt of the power 
of this court to sit as a court of impeachment after the adjournment 
of the Conjrress. 

Mr. SHERMAN. What is the date fixed in the order proposed f 

Mr. WEST. A " convenient day." 

The PRESIDENT pro tempore. No specific date is fixed in the motion. 

Mr. SHERMAN. If the motion is to be put to the Senate, I desire 
to have a day fixed. 

The order was again read. 

Mr. SHERMAN. Is the order open to amendment f 

Mr. Manager LORD. Mr. President, allow me one moment. I ought 
to say in regard to the opinion which I have expressed that I prod- 
icate that opinion upon the action of both the Houses. I think that 
in order to authorize the sitting of this court beyond all question 
either the Honse or the Congress should vote to empower the man- 
agers to appj^r before this court in the recess or absence of the House. 

Mr. SHERMAN. I move that the galleries be cleared so that the 
Senate may consult on this question. 

The motion was asTeed to. 

BIr. Manaeer LORD. Mr. President, may I say one other word be- 
fore the result of the motion is announced f I ought to say in further- 
ance of the view which I have presented, that the question has been 
settled in the State of New York, the State in which I reside, and I, 
of course, would naturally be influenced somewhat by the decision. 
In the case of Judge Barnard the trial was had at Saratoga after the 
adjournment of the Legislature ; and in the recent impeachment triid 
in Virginia the same course was taken : the impeachment was not 
tried until after the acUoumment of the Legislature. I am also re- 
minded that as far back as 1853 when Mr. Mather, a canal commis- 
sioner, was impeached in New York, he was tried after the Legisla- 
ture atUourned. In regard to the English authorities they seem on 
the whole to warrant tne proposition that the House of Lords may 

{iroceed as a court of imi>eachment after the acyoumment of the Par- 
iament. 

The PRESIDENT pro tempore. The Sergeant-at-Arms will clear 
the galleries and close the doors. 

Mr. HOWE. I move to reconsider the vote ordering the clearing 
the galleries 

Several Senators. O, no ; let us settle it. 

Mr. HOWE. Let us settle it in open session. I ask for the yeas 
and nays. 

Mr. SHERMAN. Let the order be executed first. 

Mr. HOWE. Why sot 

Mr. SHERMAN. After the order is made we cannot proceed to do 
anything until the order is executed. 

Mr. CONKLING. Can we not reconsider it f 

Mr. SHERMAN. The order should first be executed. The order 
can only be suspended by the Senate, not by a single Senator. 

The PRESIDENT nro tempore. The motion to reconsider is in order, 
and the Chair was about putting the question pending the clearing 
of the galleries. If the Senate concurs in the motion to reconsider, it 
arrests the order to clear the galleries. The Senator from Wisconsin 
moves that the vote by which the Senate ordered the galleries to be 



cleared be reconsidered, upon which the yeas and nays have been 
asked. 

Mr. THURMAN. If we have an open session there can be no de- 
bate unless the rules are suspended. 

Mr. CONKLING. If we are consulting it is not so. The rule says 
that Senators may be heard when consultations take place ; but it 
does not say that the galleries must be cleared in case of consultation. 

Mr. THURMAN. f ask that the rule be read. 

Mr. CONKLING. This is an open consultation that is proposed. 

Mr. THURMAN. I have no obiection if that is understood ; but t|ie 
rule is as I have stated. I ask that the rule be read. 

The Chief Clerk read from Rule 23, as follows : 

All the orders and decisions shall be made and had by yeas and nays, whioh shal 
be entered on the record, and withoat debate, snMect. hoTvever, to the operation of 
Rule 6, except when the doors shall be doeod tor deliberation, and in that case 
no member soall speak more than once on one question and for not more than ten 
minutes on an interlocutory question, and for not more than llf teen minutes on the 
final question, unless by consent of the Senate, to be had without debate ; but a 
motion to acyoum may be decided without the yeas and nays unless they be de- 
manded by one-fifth of the members present. 

The PRESIDENT pro tempore. There cannot be any debate m open 
session unless the rule be suspended. 

Mr. SHERMAN. I think the motion to reconsider had better be 
withdrawn. 

Mr. SARGENT. I suggest that the order should be executed. The 
doors are neither open nor closed now. They had better bo closed. 

The PRESIDENT pro tempore. The Senator from Wisconsin has 
moved to reconsider the vote by whioh the Senate ordered the gal- 
leries to 1>e cleared, on whioh the yeas and nays have been ordered. 
The Secretary will call the roll. 

The question being taken by yeas and nays, resulted — ^yeas 19, nays 
24 ; as follows : 

YEAS— Messrs. Alcorn, Booth, Cookrell, Conkling, Dawes, Eaton, Ferry, Hamil- 
ton, Howe, Johnston, Jones of Florida, Keman, Norwood, Randolph, Ranaom, Wal- 
lace. West, Windom, and Withers— 19. 

NAYS— Messrs. Allison. Bogy, Caperton, Cla>-ton, Davis, Edmunds, Frelin^rhny- 
sen. Ingalls, Kelly, Key, Logan, McCrecry. Maxey, Morrill of Maine, Morrill of 
Vermont, Morton, Paddock, Robertson, Sargent, Sherman, Stevenson, Thurman, 
Wadleigh. and Wright— 24. 

NOT YOTING^Messrs. Anthony, Bamum, Bayard, BontweU, Bruoe. Bnmsido, 
Cameron of Pennsylvania, Cameron of Wisconsin, Christiancy, Conovcr, Cooper, 
Cra^n, Dennis. Dorsey, Goldthwaite, Gordon, Hamlin, Harvey, Hitchcock, Jones 
of ifevada. McDonald, McMillan, Merrimon, Mitchell, Oglesby, Patterson, Sauls- 
bury, Sharon, Spencer, and Whyte— 30. 

The PRESIDENT pro tempore. The Senate refuses to reconsider its 
order. The galleries will be cleared and the doors closed. 

The Senate thereupon proceeded to deliberate. 

The floor and galleries navin^ been cleared and the doors closed, 

The Senate proceeded to consider the order submitted by the coun- 
sel for the respondent. 

On motion of Mr. THURMAN, it was 

Ordered^ That the application of the respondent for postponement of the time 
for proceeding with trial be overruled. 

On motion of Mr. EDMUNDS, the Senate proceeded to consider the 
question of filing the paper read on the 16th instant by Mr. Black, of 
counsel for the respondent, assigning the reasons why the respondent 
declines to answer the merits of the articles of impeachment as re- 
quired by the order of the Senate adopted on the 6th instant ; whioh 
paper Mr. Black had requested to have placed on file. 
Mr. SHERMAN submitted the foUowing order for consideration : 
Ordered, That the paper presented by the defendant on the 16th instant be filed 
in this cause ; and the defendant having failed to answer to the merits within Um 
days allowed by the order of the Senate of the 6th instant, the trial shall proceed 
on the 6th of July next as upon a plea of not guilty. 

Mr. THURMAN moved to amend the order of Mr. Sherman by in- 
serting after the word " be " and before " filed " the word " not." 

Mr. THURMAN called for the yeas and nays, and they were or- 
dered ; and being taken, resulted — ^yeas 24, nays 24 ; as follows : 

TEAS— Messrs. Bogy, Caperton, Cockrell, Davis, Bdmnnds, Goldthwaite, Hamil- 
ton, Johnston, Kelly, Keman, Key, McCreory, Maxoy, Morrill of Maine, Morton, 
Norwood. Randolph, Robertson, Saulsbury, Stevenson. Thurman, Wadleigh, Wal- 
hice, and Withers— 34. 

KAYS— Messrs. Alcorn, Allison, Booth, Christiancy, Conklinx Cragin, Dawes, 
Eaton, Ferry, Frelinghuysen, Howe, Ingalls, Jones of Florida, Jones of Nevada, 
Logan, Oglesby, Padcmck, Patterson, Ransom. Sargent, Sherman. West, Windom, 
and Wright— 34. 

NOT vOTINO— Messrs. Anthony, Bamum, Bjiyard, Boutwell, Bruce, Bumside. 
Cameron of Pennsylvania, Cameron of Wisconsin, Clayton, Conovor, C«N>per, Den- 
nis, DorseV; Gordon, Hamlin, Harvey, Hitchcock, McDonald, McMillan. Merrimon, 
Mitchell, Morrill of Vermont, Sharon, Spenoer, and Whyte— 35. 

So the amendment was not agreed to. 

The question recurring on the order proposed by Mr. Sherman, 
Mr. HOWE demanded a division of the order ; and th'e question be- 
ing stated to boon the first clause tliereof, namely— 

Ordered, That the paper presented by the defendant on the 16th instant be filed 

in this cause- 
Mr. HOWE called for the yeas and nays, and they were ordered ; 

and being taken, resulted— yeas 26, nays SM ; as follows : 

TEAS— Messrs. Alcorn, Allison, Christiaiicy, Clayton, Conkliiiff, Cragin, Dawes, 
£aton. Ferry. Frelinghuysen, Goldthwaite, Hamlin, Howe, Ingails, Jones of Flor- 
ida, Jones of Nevada. Logan. Oglesby, Paddock, Patterson, Banaom, Sargent, Sher- 
man, West, Windom, and Wriffht-96. 

NAYS— Messrs. Bogy, Booth, Caperton, Cookrell, Davis, Edmunds, Hamilton, 
Johnston, Kelly, Keman, Key, McCreery, Moxey, Morrill of Vermont, Morton, 
Norwooil, Uanuolph, Robertson, Saulsbury, Stevenson, Thurman, Wadleigh, Wal- 
lace, and Withers— 24. 
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NOT VOTINO^Messrs. AnUumy, fi»niam, Bayard, Bontwell, Brace, Bnniside, 
Cameron of Pennsylvania, Cameron of Wisoonoin, Conover, Cooper, Dennis, Dorsey. 
Oorgon, Harvey. Hitchcock, McDonald, McMillan, Merrimon, Mitchell, Morrill oz 
Maine, Sharon, Spencer, and Whyte— 23. 

Bo it was 

Ordered, That tlie paper presented by the defendant on the 16th instant be filed 
in thiscanse. 

Which paper is in the following words : 

In the Senate of the United States sitting as a ooort of impeaohment 
The XJnitbd Statkb of Amebjca ) 

WnxiAX W. Bblknaf. > 
And now, to wit, this 16th day of Jnne, 1876, the said William W. Belknap comes 
into court and being called npon to plead further to the said articles of impeach* 
ment, doth most humbly and with profonndest respeet represent and show to this 
konorable court that on the 17th day of April last past ne did plead to the said 
articles of impeachment, and in his Mid plea did allege that at the time when the 
House of Representatives of the United States order^ the said imi>eachment, and 
at the time when the said articles of impeachment were exhiliited at the bar oJF the 
Senate against him, the said Belknap, he. the said Belknap, was and ever thereafter 
had been not a public officer of the United States, but a private oitisenof the United 
States and of tne State of Iowa ; and that the plea aforesaid and all the matters and 
things therein contained were by him, said Belknap, fully verified by proofs, 
namely, bv admissions of the said House of Representatives before said court; and 
the saiu Belknap further represents and shows to the court here that the truth and 
■nffloiency of the pleapleaded by him as aforesaid were thereupon debated by the 
managers of the said House of Representatives and the counsel of this respondent, 
and mereupon submitted to this court for its determination and ludgmeut thereon ; 
and that such proceedings were thereupon had in this court on that l>ehalf in this 
that afterward, to wit, on the 99th day of May last past, the members of this 



court, to wit, the Senators of the United States sitting as a court of impeaohment as 
aforesaid, did severally deliver their several Judgments, opinions, and votes on the 
truth and sufficiency in law of the said plea, when and whereby it was made duly 
to appear that only thirty-seven Senators concurred in pronouncing said plea in> 
•ufflilnent or untrue ; whereas twenty nine Senators sitting in said court, by their 
opinions and votes, affirmed and declared their opinion to be that said plea was 
sufficient in law and true in point of law ; so that the said Belknap in fact saith 
that, on the dav and year last aforesaid, twenty-nine Senatcrs sitting in said court 
declared therein that the said Belknap having ceased to be a public officer of the 
United States by reason of his resignation of the office of Secretary of War of the 
United States before proceedings in impeaohment were commenced against him 
by the House of Representatives of the United States, the Senate cannot take Ju- 
Tudiction of this cause : and that seven Senators did not vote upon said question, 
and only thirty-seven Senators, by their votes, declared their opinion to be that 
the Senate could take Jurisdiction of said cause. And afterward thirty-seven Sen- 
ators sitting in said conrt, and no more, concurred in a resolution declaring that 
*' in the opinion of the Senate William w . Belknap is amenable to trial on impeach- 
ment for acts done as Secretary of War, notwithstanding his resignation of said 
office,** and that twenty-nine of said Senators sitting in said court, oy their votes, 
affirmed and declared uielr opinion to be to the contrary thereof. And afterward, 
on the day and year last aforesaid, it was proposed in said court that the President 
pro tempore of the said Senate should declare the Judgment of the said Senate, sit- 
ting as aforesaid, to be that said plea of said respondent should be held for naught, 
and a vote was taken upon said proposition ; aud, as said vote showed, two-thurds 
of the said Senators present did not concur therein ; but, on the contrary thereof, 
only thirty-six Senators did concur therein, and twenty-seven Senators then ana 
there present, and voting on said proposition, did by their votes dissent from and 
vote against said propoution. Allof which appears more fully and at hu*ge upon 
the record of this court in this cause, to which record he, said Belknap, prays leave 
to refer. 

Tlierefore the said Belknap, referring to the Constitution of the United States, 
article i, section 3, clause 6, which provides that " no person shall be convicted witli- 
out the cononrrence of two-thirds of the members present," (meaning on trial on 
impeachment,) avers that his said plea has not been overruled or held for naught 
by the Senate sitting as aforesaid, no snch Judgment having been concurred inoy 
two- thirds of the Senators sitting in said court and voting thereon ; but, on the con- 
trary thereof, as the vote aforesud fully shows, the said plea of the said respondent 
was sustained, and its truth in fact and sufficiency in law duly attirmed by the said 
Senate sitting as aforesaid, more than one-third of the Senators of said Senate, 
sitting as aforesaid, having by their votes so declared, to wit, twenty-seven Sena- 
tors as aforesaid, and said twentv-seven Senators having by their votes declared 
and affirmed tiieir opinion to be that said plea of said respondent was true in fact 
and was sufficient in law to prevent the Senate sitting as aforesaid from taking 
further i»gnizance of said articles of impeachment 

Wherefore the respondent avers that he has already been substantially acquitted 
by the Senate sitting as aforesaid ; and that he, the said respondent, is not oound 
further to answer siud articles of impeachment; the said oraer requiriug this re- 
spondent to answer over not having been made with the concurrence of two-thirds 
Off the said Senators sit ting as aforesaid and voting upon the question of the passage 
of said order; and said order having been passed with the concurrence only of less 
than two-thirds of the said Senators sittinc as aforesaid, and voting on the question 
of making and passing said order, the said order ought not to have hevm outerod of 
record as an order of said court of impeachment in this cause; and said order ap- 
pearing npon the whole record of said cause to be null and void as an order of said 
court 

And the said respondent prays the court now here, as he has before formally 
moved said court, to vacate said order; and the said respondent hereby prays said 
court that he may be hence dismissed. 

WILLIAM W. BELKNAP. 
MATT. H. CARPENTER, 
J. S. BLACK, 
MONTGOMERY BLAIR, 
Of Oountel/<fr said Beepondent 

The question recarring on the last claose of the order of Mr. Sher- 
man, namely — ^ 

And the defendant having failed to answer to the merits within ten days allowed 

by the order of the Senate of the 6th instant, the trial shall proceed on the 6th of 

July next as npon a plea of not guilty- 
Mr. ALLISON moved to amend by striking oat '' 6th of July " and 

in lien thereof inserting " 19th of November." 
Mr. CHRI8TIANCY called for the yeas and nays, and they were 

ordered ; and being taken, resulted— yeas 9, nays 37 ; as follows : 

TEAS— Messrs. Allison, Christiancy, Clayton, Jones of Nevada, Logan. Morrill 
of Maine, Wadleigh, Windom, and Wright-9. 

NAYS— Messrs. Alcorn, Bogy, Booth, Cockrell, ConUing, Cragin,I)avis, Dawes, 
Baton, Edmunds, Ferry, Freunghnysen, Ooldthwaite, HamiltonTHowe, Ingalls, 
Johnston, Jones of Florida^ KeUy, Keman, Key, McCreery, Maxej , Morrill ofVer- 



mont, Morton, Norwood, Oglesby, Paddock, Patterson, Ransom, Robertson, Sar- 
gent, Saulsburv. Sherman. Stevenson, Widlace, and Withers— 37. 
NOT YOTINO— Messrs. Anthony, Bamum, Bayard, Boutwell, Bruce. Bumside, 



So the amendment was rejected. 

The question recurring on the second clause of the order of Mr. 
Sherman, 

Mr. MORTON moved to amend the clause by inserting at the end 
thereof the following words : 

Provided, That the impeachment can only proceed in the presence of the House 
of Representatives. 

Mr. FRELINGHUYSEN moved to amend the amendment by strik- 
ing out " in the presence of the House of Representatives " and in lieu 
thereof inserting *' while Congress is in session.'' 

The amendment to the amendment was agreed to. 

The question recurring on the amendment of Mr. Morton as 
amended, 

Mr. MORTON asked, and obtained, leave to withdraw the amend- 
ment. 

, The question again recurring on the second clause of the order 
proposed by Bfr. Sherbcan, 

Mr. CONKLING moved to amend the clause by inserting at the 
end thereof the words : 

Proffidsd, That the impeachment can only proceed while Congress is in session. 

Mr. CONKLING called for the yeas and nays on this amen<lment, 
and they were ordered ; and being taken, resulted— yeas 21, nays 19 ; 
as follows: 

TEAS— Messrs. Alcorn, Allison, Clayton, Conkling, Daives, Ferry, Frelinshuy- 
sen, Hamlin, Ingalls, Logsn, Maxey, Morrill of Vermont, Oglesby, Paddock, Patter- 
son, Randolph, Sargent, Sherman, Spencer, Wadleigh. and Wallaoe— 21. 

NAYS— Messrs. Bogy, Booth, Christiancy, Cockrell, Cragin, Davis, Eaton, Ed- 
munds, Ooldthwaite, Hamilton, Kelly, Keman, Key, McCreery, Ransom, Saulsbury, 
Thurman. Withers, and Wright— 19. 

NOT YOTING-Messrs. Anthony, Bamum, Bayard, Boutwell, Bruce, Bumside. 
Cameron of Pennsylvania, Cameron of Wisconsin, Caperton, Conover jUooper, Den- 
nis, Dorsey, Gordon, Harvey, Hitchcock, Howe, Johnston, Jones of Florlaa, Jones 
of Nevada, McDonald, McMillan. Merrimon, Mitchell, Morrill of Maine, Morten, 
Norwood, Robertson, Sharon, Stevenson, West^ Whyte, and Windom— 33. 

So the amendment was agreed to; 

Mr. MORTON moved further to amend the last clause of the order 
proposed by Mr. Sherman by inserting at the end thereof the words : 

And in the presence of tiie House of Representatives. 

Mr. SAULSBl/RY moved to amend the amendment by inserting at 
the end thereof, ** or its managers.'' 

Mr. THURMAN moved to lay the second clause of the order of Mr. 
Sherman on the table, and called for the yeas and nays on this mo- 
tion, and they were ordered; and being taken, resulted— yeas 21, 
nays 26 ; as follows : 

YEAS— Messrs. Bogy, Caperton, Cockrell, Davis, Dawes, Eaton, Hamilton, John- 
ston, Jones of Florida, Kelly, Keman, Key, McCreery, Norwood, Randolph, Ransom, 
Saulsbury, Stevenson, Thurman, Wallace, and Withers— SI. 

NAYS— Messrs. AUison, Booth, ChrisHancy, Clayton, Conkling, Cragin, Ed- 
munds, Ferrv, Frclinghuyson. Hamlin, Howe, Ingalls, Logan, Maxey, Morrill of 
Maine. Momll of Yormont. Morton, Paddock, Patterson, Sargent, Sherman, Spen- 
cer, Wadleigh, West, Windom, and Wright— 98. 

NOT VOTING— Messrs. Alcorn, Anthony, Bamum. Bayard, Boutwell, Bruce, 
Bumside, Cameron of Pennsylvania, Cameron of Wisconsin, Conover, Cooper, 
Dennis, Dorsey, Ooldthwaite, 'Gonlon, Harvey, Hitchcock, Jones of Nevada, Mc- 
Donald, McMillan, Merrimon, Mitchell, Oglesby, Robertson, Sharon, and Whyte— 96. 

So the motion to lay on the table was not agreed to. 

The question recurring on the amendment of Mr. Saulsbury, it 
was rejected. 

The question recurring on the amendment of Bfr. Morton, to in- 
sert at the end of the second clause of the order proposed by Mr. 
Sherman the words " and in the presence of the House of Repre- 
sentatives," 

Mr. MORTON called for the yeas and nays, and they were ordered ; 
and being taken, resulted — ^yeas 9, nays 28 ; as follows : . 

YEAS— Messrs. Allison, Conkling, Ferry, Morrill of Yermont, Morton, Sargent, 
Spencer, West, and Windom— 9. 

NAYS— Messrs. Boffv, Booth, Caperton, Christiancy, Clayton, Cockrell, Cragin, 
Davis, Dawes, Edmuims, Frelinghuysen, Hamilton, Johnston, Kelly, Reman, Kev. 
McCreery, Maxey, Morrill of Maine, Norwood, Randolph, Ransom, Sherman,Sauls- 
bury, Stevenson, Thumian, Wadleigh, and Withers— S8. 

NOT VOTING— Messrs. Alcom, Anthony, Bamum, Bayard. Boutwell, Brace, 
Bumside. Cameron of Pennsvlvania, Cameron of Wisconsin, Conover, Cooper, 
Dennis, Dorsey, Eaton, Goldtliwaite. Gordon, Hamlin. Harvey, Hitchcock, Howe, 
Ingalls. Jones of Florida. Jones of Nevada, Logan, McDonald, McMillan, Merri* 
monJMitchell, Oglesby, Paddock, Patterson, Robertson, Sharon, Wallace, Whyte, 
and Wright — 36. 

So the amendment was rejected. 

The question recurring on the second clause of the order of Mr. 
Sherman, as amended, namely — 

And the defendant having failed to answer to the merits within ten daysalkmd 
by the order of the Senate of the 6th instant^ the trial shall proceed on the 6th of 
Julv next as upon a plea of not guilty : Provided, The impeaohment can only pro 
oee^ while Congress is in session — 

Mr. THURMAN called for the yeas and nays, and they were or- 
dered ; and being taken, resulted — yeas 21, nays 16 ; as follows : 

YEAS— Messrs. Allison, Booth, Clayton, Conkling, Cragiu, Dawes, Frelinghuy- 
sen /Johnston, KcUy, Key, Maxey, Morrill of Maine, Morrill of Vermont, Oglesby, 
Paddock, Patterson. Sargent, Sherman, Spencer, W^adleigh. and West- 21. 

N AYS-Messrs. Bogy, Caperton, Christiancy, CockrelC Davis, Edmunds. Fenry. 
Howe, Keman, McCreery, Norwood, Randolph, Ransom, Stevenson, Thurman, and 
Windom— 16. 
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NOT VOTING — ^Messrs. Alcorn, Anthony, Barnum, Bayard, Boatwell, Brace, 
Bumslde, Cameron of Pennsylvania, Cameron of Wisconein, Conorer, Cooper, 
Dennis, Dorsey, Eaton, Goldthwaite, Gordon, Hamilton, Hamlin, Harvey, Hitch- 
cock, Ingalls, Jones of Florida, Jones of Nevada, Logan, McDonald, McMillan, 
Herrimon, Mitchell, Morton, BobertBon, Sanlsbnry, Sharon, Wallace, Whyte, 
Withers, and Wright-3tf. 

So the second clause of Mr. Shbkman*s order, as amended, was 
agreetl to. 

Mr. EDMUNDS submitted the following order ; which was consid- 
ered by nnanimoas consent, and agreed to : 

Ordered, That the Secretary issue sabpcenas that may be applied for by the re- 
spondent for such witnesses to be summoned at the expense ot the United States 
as shall be allowed by a committee to consist of Senators FuKUNOHursBif , Thub* 
MAN, and Chbistiamcy; and that snbpcenas for all other witnesses for the respond* 
ent shall contain the statement thai the witnesses therein named are to aittend 
upon the tender on behalf of the respondent of their lawful fees. 

On motion by Mr. EDMUNDS, the doors were opened. 

The PRESIDENT pro tempore announced that the Senate sitting 
for the trial of the impeachment in close session had agreed to the 
following orders : 

Ordered, That the paper presented by the defendant on the 16th instant be filed 
in this cause; and the defendant having faUed to answer to the merits within ten 
days allowed by the order of the Senate of the 6th instant, the trial shall proceed 
on the 6th of July next as upon a plea of not guilty : Provided, That the impeach* 
ment can only proceed while Congress is in session. 

Ordered, Tnat the Secretary issue subpoenas that may be anplie<l for by the 
respondent for such witnesses to be summoned at the expense of the United States 
as shall be allowed by a committee to consist of Senators Frrunghuysex, Thub- 
MAN, and CUBISTIANCY; and that snbposnas for all other witnesses for the respond- 
ent shall contain the statement tliat tlie witnesses therein named are to attend 
upon the tender on behalf of the respondent of their lawful fees. 

On motion of Mr. HOWE, the Senate sitting for the trial of the 
impeachment a^oumed to July 6. 



Thursday, July 6, 1876. 

The PRESIDENT pro tempore. The hour of twelve o'clock having 
arrived, pursuant to the order of the Senate made on June 19, the 
legislative and executive business of the Senate will be suspended, and 
the Senate will proceed to the consideration of the articles of im- 
peachment exhibited by the House of Representatives against Will- 
iam W. Belknap, late Secretary of War. 

The usual proclamation was made by the Sergeant-at-Arms. 

Messrs. Lord, Ltnde, McMahon, Jbnks, Lapham, and Hoar, of 
the managers on the part of the House of Representatives, appeared, 
and were conducted to the seats assigned them. 

The respondent appeared with his counsel, Messrs. Blair, Black, and 
Carpenter. v 

The PRESIDENTpro tempore. The Secretary will notify the House 
of Representatives that the Senat-e is ready to proceed with the trial 
and that seats are provided for their accommodation. 

The Secretary read the journal of proceeding's of the Senate sitting 
for the trial of the impeachment of William W. Belknap of Monday, 
June 19, 1876. 

The PRESIDENT pro tempore. The Senate in trial is now ready to 
proceed. The Secretary will read the order passed by the Senate on 
the 19th of June. 

The Secretary read as follows : 

Ordered, That the paper presented by the defendant on the 16th instant be filed 
in this cause ; and the defcubdant having failed to answer to the merits within ten 
days allowed by the order of the Senate of the 6th instant, the trial shall proceed 
on the 6th of July next as upon a plea of not guilty : Provided, That the impeach- 
ment can only proceed while Congress is in session. 

The PRESIDENT pro tempore. The Senate is now ready to proceed 
with the trial. The Senate will now hear the managers. 

Mr. Manager LYNDE. Mr. President, before opening we should 
like to know if our witnesses are present, and we therefore ask that 
the list of witnesses on behalf of tne Government shall be called. 

The PRESIDENT pro tempore. If there be no obiection, the Secre- 
tary will read the return of the officer to whom the subpoenas were 
directed. 

Mr. Manager LYNDE. Mr. President, we ask that the list be read, 
and that the witnesses may answer to their names if they are present, 
so that we may ascertain whether they are present. We simply ask 
that their names be called. 

The PRESIDENT pro tempore. If there be no objection the Secre- 
tary will call the names of the witnesses who have been summoned 
to attend on this trial. The witnesses present will answer in audible 
tone so that the Secretary may note who are present and who are ab- 
sent. The Secretary will call the names. 

Mr. CONKLING. If it be not out of order I inquire of the Chair 
whether any place has been assigned to the witnesses, or any order 
given admitting them to the floor or any other position sufficiently 
near to enable them t^ answer when their names are called f 

The PRESIDENT jw-o tempore. The Chair has directed the Ser- 
p^aot-at-Arms to admit all the witnesses on the floor of the Senate. 
The Chair understands that several are present. For the purpose of 
convenience the Chair will state to the witnesses who are present 
that they will rise when ro8)>ouding to their names that they may be 
seen as well as heard. The Secretary will proceed to call tne names 
of the witnesses. 



The Chief Clerk called the following names : 

E. T. Bartlett responded ** present :" J. S. Evans, no response ; Caleb 
P. Marsh responded present ; John I. Fisher, no response ; George W. 
Moss, no response ; J. S. Dodge, no response ; J. C. Young, no re- 
sponse ; W. F. Moody, no response ; H. T. Crosby, no response ; W. T. 
Barnard, no response; Leonard Whitney, no response ; E. M. Lawton 
responded present ; James R. Roche, no response ; W. H. Barnard, no 
response ; W. B. Hazen, no response ; Irwin McDowell responded 
present ; Whitelaw Reid, no response ; E. V. Smalley, no response ; 
A. R. SpofFord, no response ; H, F. Vail, no response ; Mr. Ring, no 
response ; Joseph A. Keman, no response : William H. Carr, no re- 
sponse ; A. H. Farmer, no response ; Charles N. Vilas, no response ; 
Governor Ralph Lowe, no response. 

Mr. Manager LYNDE. Mr. President, we now ask for an order of 
the Senate for an attachment for such witnesses as have been sub- 
pcBuaed and personally served and have not presente<l themselves 
this mominff and whom we have not agreed to notify. If the Senate 
will grant this order we ask permission to have the order executed as 
the managers may require: an order allowing us to issue an attach- 
ment to certain witnesses who have been personally summoned. 

The PRESIDENT pro tempore. The manager will reduce his mo- 
tion to writing. 

Bfr. CONKLING. May I inquire, without reducing it to writing, 
whether there is an understanding with some of the absentees by 
which they are to appear when wanted, so that the present motion 
does not include all those who have failed to answer f 

Mr. Manager LYNDE. There is such an understanding with sev- 
eral witnesses who are in the city and who are to be not i tied before 
they are reouired, and against such we shall ask for no attachment. 

Mr. EDMUNDS. You will have to make your list in such a way as 
to cover the very persons yon wish attached. 

Mr. McMillan. Mr. President, is there a proper return of serv- 
ice of these witnesses by the Sergeant-at-Arms on the record? 

The PRESIDENT pro tempore. There is. The Chair was about to 
have the returns read. They will be road if desired. 

Mr. FRELINGHUYSEN and others. It is not necessary. 

Mr. MITCHELL. I offer the following order 

The PRESIDENT pro tempore^ The Secretary will report the order. 

The Chief Clerk read as follows : 

Ordered, That attachments issne for all witnesses reralarly suhposnaed on the 
part of the prosecntion who have not answered to the roU-call and with whom there 
IS no understanding that they are to he notified hy the managers when required to 
he present 

The PRESIDENT pro tempore. Is the Senate ready for the question f 

Mr. CONKLING. I move to amend the order by inserting the 
names of such witnesses as are described. It is not in order for me to 
debate, but I think the amendment will sufficiently indicate the ob- 
JectioQ, and the Senator from Oregon may accept it. 

Mr. MITCHELL. I accept the amendment. 

The PRESIDENT pro tempore. The question is on the order, as 
amended. 

Mr. EDMUNDS. Let ns hear the names read. 

The PRESIDENT pro tempore. The names will be read. 

Mr. Manager LYNDE. We are not prepareil to furnish all the 
names at this time. The list shows the absentees, but we cannot 
state to the Senate at this time just the persons to whom leave has 
been given to be absent this morning. 

Mr. EDMUNDS. I move to postpone the further consideration of 
the order submitted by my friend, then, until to-morrow, so that the 
managers can supply the names, if they are not ready to do so now. 

The PRESIDENT pro tempore. Is there objection to the postpone- 
ment of the order submitted by the Senator from Oregon T 

Mr. CONKLING. I want to make an inquiry before I omit to ob- 
ject to it. I want to know whether it be true that the managers can- 
not specify the names of any witnesses whose attendance they want 
to-day. If so, I submit if it is in order it is enough to attach those 
witnesses now, and the others, whose names they may not be able to 

F resent until to-morrow, can be attached when that day comes ; but 
do not want to lose tnis day by the absence of witnesses, and I 
should like to know whether there are witnesses in the city who can 
be brought here in response to an immediate summons or order of at- 
tachment. 

Mr. EDMUNDS. I wish to ask the managers, if I may do so with- 
out submitting it in writing, whether they have any witnesses in at- 
tendance to i)roceed with to-day f 

Mr. Manager LYNDE. Wo have all the witnesses that will be neces- 
sary for the purpose of the trial to-day. 

Mr. EDMUNDS. So understanding, BIr. President, I think my mo- 
tion is correct. 

Mr. CONKLING. I make no objection if it does not postpone the 
trial. 

The PRESIDENT 2>ro tempore. The Senator from Vermont moves 
the postponement of the order submitted by the Senator from Oregon 
[ Mr. Mitchell] until to-morrow. Is there objection f The Chair hears 
no objection: and it is so postponed. 

Mr. CARPENTER. I notice on the list of witnesses read by the 

Srosecution here this morning the names of nine witnesses not on the 
st furnished to us. I should like to know what is the explanation 
of that. 
Mr. Manager LYNDE. We answer the question by stating that we 
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found their materiality aft«r the list was made ont which was pre- 
sented to the counsel on the other side. The order of the Senate was 
that we should give to the counsel on the other side a list of the Ydt- 
nesses who we kiiew at that time would be material, and whom we 
expected to use in this trial. 

Mr. CARPENTER. Then furnishing the names of two or three 
would have answered the order, and the rest could have been put in 
subsequently. I supposed, Mr. President, that the order meant some- 
thing, that it meant the witnesses whose names were not furnished 
to us before the trial were not to be called and used against us. 

Mr. CONKLING. How many unfurnished witnesses are there f 

Mr. CARPENTER. Nine ; and some names we did not catch, so as 
to be able to make the comparison. 

Mr. Manager LYNDE. Mr. President and Senators 

Mr. CARPENTER. If the counsel will permit me a moment, I will 
state an additional fact which I have Just teamed from the Sergeant- 
at-Arms, that he has not subpcenaed either one of those nine and 
never heard of them before, 

Mr. Manager LYNDE. Those witnesses have been subpc&naed to 
appear before the managers then. Of course we should not ask for 
attachments as against any witnesses who have not been subpcenaed 
by the Sergeant-at-Arms to attend at this triaL 

Mr. President and Senators, I feel it is necessary for me, before 
stating to the Senate the facts that we expect to prove in this 
case, to ask the indulgence of the Senate for a few moments upon 
the paper which was filed by the counsel in behalf of the accused at 
the last sitting of the court. I deem it necessary because of the bear- 
ing and influence which this paper may have in the trial of this cause. 
I can see no purpose or object in the filing of this paper, unless it was 
to influence the hearing and the final decision of the cause. I there- 
fore ask to be heard for a few moments upon some of the allegations 
in this paper. The second clause of this paper reads : 

Therefore the said Belknap, referring to the Constitntion of the United States, 
axUdlo 1, section 3, clause 0, Which proviaes that "no person shall be convicted with, 
oat the oononrrence of two-thiids of the members present," (meaninje on trial on 
impeachment,) avers that his said plea has not hem overrnled or held for naoffht 
by the Senate sitting as aforesaid, no such Judgment having been concurred in l>y 
two- thirds of the Senators sitting in said conrt and voting thereon ; bat on the con- 
trary thereof, as the vote aforesaid folly shows, the said plea of the said respondent 
was sastained, and its troth in fact ana snfflciencv in law daly affirmed by the said 
Senate sitting as aforesaid, more than one-third of the Senators of said Senate, sit- 
ting as aforesaid, having by tbeir votes so declared, to wit. twenty-seven Senators 
as flJoresaid, and said twenty-seven Senators having by their votes declared and td- 
firmed their opinion to be that said plea of said respondent was trne in fact and was 
snfficient in law to prevent the Senate sitting as aforesaid from taking farther cog- 
nisance of said articles of Impeachment. 

Wherefore the respondent avers that he has already been sabstantially acquitted 
by the Senate sitting as aforesaid. 

^ Senators, we supposed that this (|uestion of iurisdiotion had been 
finally and definitely settled ; that it was res adjutUcata ; that it could 
not again be raised in the trial of this cause without an application 
for a rehearing upon that question. It is a rule in all legislative 
bodies, in all courts, that questions are decided by a mi^onty vote, 
except where some provision of the Constitution, some statute law, 
or some rule of the court requires a larger or a different vote to decide 
the question. It is evident from this plea that the question of juris- 
diction was decided by a mi^oritv of the Senate. The clause of the 
Constitution which is stated in this plea is that '' no person shall be 
convicted without the concurrence of two-thirds of the members 
present." Is it contended by any one that a decision of the question 
of jurisdiction^et it be decided as it may, determines the question of 
conviction f Have tfhe Senate, by overruling the plea of the defend- 
ant, already convicted the accused? Would he stand convicted if 
that vote had been a two-thirds vote f Should we be spared the trial 
that we are now about to enter upon by a mere decision of the Senate, 
by a two-thirds vote, that the Senate had jurisdiction and had a right 
to trv this cause f And yet, if it be true that where more than one- 
third vote against the jurisdiction of the court it virtually amounts 
to an acquittal, then it must follow that if two-thirds had voted in 
favor of the jurisdiction it would amount to conviction, and no fur- 
ther trial would be necessary. 

Mr. SHERMAN. Mr. President, I respectfully object to a discus- 
sion of the question now being discussed by the managers, it having 
already been decided by the Senate. I should like the question to iS 
submitted to the Senate as to whether the point now under discus- 
sion can be discussed at this time. The order is that we shall proceed 
to the trial of this case. 

Mr. Mana^r LYNDE. Mr. President, if I can be heard upon the 
question raised by the Senator, I will state that I am not discussing 
tnis question for the purpose of getting any further action of the Sen- 
ate upon it at this time. There nas been introduced here a paper by 
the counsel on the other side, and I am merely discussing it for the 
puipose of showiuff that in the consideration of this case, and of the 
evidence which will be submitted, that question has already been 
definitely decided by the Senate and is binding upon every Senator 
and the parties in the cause. But I do not care, Mr. President, to 
dwell upon this question. I will, therefore, leave it for the purpose 
of considering the points which we shall make on the trial of this 
cause. 

Mr. HOWE. May I ask, for information, if a question of order was 
made on the managers on the part of the House of Representatives 
by the Senator from Ohiof 



Mr. SHERMAN. Yes; I respectfully objected to the discussion of 
a question already decided upon the record, and asked that the order 
of the Senate that the case be proceeded to trial be executed. 

Mr. HOWE. If the objection was presented in the shape of a ques- 
tion of order, I think it ought to be settled. 

The PRESIDENT pro tempore. The Chair understands that the 
Senator from Ohio raised the {K>int that the managers should not pro- 
ceed in discussing the question to which he has referred. The man- 
ager then waived further discussion, so that the Chair did not put 
the question. Otherwise the Chair would hare put to the Senate 
the question whether the manager should be allowed to contiune. 
He will now put the question, if desired, '' Shall the manager con- 
tinue the discussion on the point raised by the Senator from Ohio f ' 

Mr. SHERMAN. Unless the manager desires to continue that dis- 
cussion, I will not press it. 

The PRESIDENT pro tempore. The manager stated that he did not 
desire to continue the discussion, but would go on with the pending 
question, as the Chair understood. If so, the Chair will not put the 
question to the Senate. 

Mr. 'CARPENTER. And it will not be considered as settled at all 
by what has takenplace this morning? 

The PRESIDENT pro tempore. The Chair does not understand that 
anythuig has been settled by the Senate except this order which has 
been re^l. 

Mr. Manager LYNDE. Mr. President and Senators, in considering 
this case and in opening this case to the Senate I shall take the lib- 
erty of giving in a few words, and occupying as little time as possi- 
ble, something of the history of the sutlers' service in this country. 
The service of post-traders differs in some respects from the sutlers' 
service. The sutler is recognized as an officer of the Army of the 
United States in our laws establishing the Articles of War and the 
rules and regulations of the Army, and has been an officer from the 
very foundation of our Government until the year 1866 when the 
office was abolished. 

At the Continental Congress sitting September 20, 1776, articles were 
adopted for the better ^vemment of the troops of the United States 
which contain clauses in regard to sutlers similar to the clauses that 
were afterward adopted in the Articles of War of 1806 and have been 
continued down to the year 1866, carefully providing against extor- 
tion on the part of sutlers, or extortion on the part of the officers as 
against the sutlers, and requiring— 

That officers commanding in forts, barracks, or garrisons of the TTnited States 
are hereby regaired to see uiat persoos permitted to satle shall supply the soldiers 
with good ana wholesome provisions at the market price, as they soiul be answer- 
able ror their neglect. 

This rule is of course familiar to every gentleman who has been in 
the military service of the United States. Care has been taken from 
the very foundation of our Government that the soldier should be 
protected against the extortion of the sutler and those who are per- 
mitted to supply them with provisions and other articles in that serv- 
ice. In 1866 the twenty-fifth section of the act of Congress approved 
July 28 provides : 

Src. 25. And be it further enacted. That the office of sutler in the Army and at 
militai^ posts is hereby abolished, and the Subsistence Department is hereby author- 
ized and required to furnish such articles as may from time to time be designated 
by the inspectors-general of the Army, the same to be sold to officers and enlisted 




Under that law. under date of May 24, 1867, the following general 
order was issued from the War Deps^ment : 

Hradquaktebs op the Abmt, 

Adjutant-Qbnbral's Officii, 

Washington, May 94, IS67. 
General Orders No. 58.] 

So much of paragraph II, General Orders No. 6, dated War Department, January 
96, 1867, as is inconsistent with the following is, by direction of the Secretary of War, 
revoked : 

I will read first the order of the 26th of January, 1867 : 
I. Section 35 of the act approved July 98, 1866. entitled "An act to increase and 
fix the military peace establishment of the United States, " enacts : " That the office 
of sutler in the Army and at military posts is hereby abolished." 

Reciting the act : 

n. In accordance with the provisions of this act the warrants of all sutlers to 
the Army will terminate July 1, 1867, and after that date no sutler will be allowed, 
under any circumstances, to keep or sell goods of any description within the limits 
of any military post, camp, or station, or on any military reserve. Commanding 
officers are made responsiDle for the strict execution of this order. 
By order of the Secretary of War: . 
' B. D. TOWNSBND, 

Aetietant AdjtUant^OeneraL 

On the 15th of April, 1867, the following resolution of Congress was 
published for the information and government of all concerned : 

Reeolved by the Senate and Houee of RepreeentaHves of the United States qf Ainerioa 
in Congress assemUed, That the Commanding General of the Army shall be au- 
thorized to permit a tradiug establishment to bo maiutained, after the 1st day of 
July, 1867, at any military poHt on the frontier uot in the vicinity of any city or 
town, and situated at any point between the one hundredth merioian of longitude 
west from Greenwich anil the eastern boundary of the State of California, when, in 
his Judgment, such establishment is needed for the accommodation of emigrants, 
froight^n, and other citizens : Provided^ That after the Commissary Department 
shall be prepared to supply stores to soldiers as required by law, no trader permit- 
ted to remam at such post shall sell any goods kept by the Commissary Department 
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to any enlisted men : And nrwidtd further, That snob traders shall be under pro- 
tection and military control as camp-followers. 
Approved March 30, 1867. 

On the 24th of May the following order was issned : 

So much of paragraph II, General Orders No. 6, dated War Department, January 
SM, 1867, as is inconsistent with the following is, by directiou of the Secretary of 
War, revoked. 

The Commissary-General of Subsistence having reported that no special appro- 
priation has been made by Congress to enable the subsistence Department to carry 
into eflfect section 85 of the act of Congress approved July 38. 1866, which abolishes 
the office of sutler, and requires said Department to furnish for sale to officers and 
soldiers such articles (heretofore sapplied by sutlers) as may be designated by the 
Inspector-General of the Army ; and in view of the large expenditure of funds 
necessary to furnish such supplies and the delay which must ensue before an appro- 
priation can be made for this purpose, it is ordered that the sutlers at military posts 
on the 6t>ntier not in the vicinlly of any city or town, and situated between the 
one hundredth meridian of longitude west fnm Greeuwhich and the eastern bound- 
ary of the State of California, shall, aftor the 1st of July, 1867, be retained until 
further orders as traders at such military posts, under the resolution of Congress 
approved Maroh 30. 18G7, authoriaing the Commanding General of the Army to per- 
mit traders to remain at certain miHtary posts. 

^ould the commanding officer of any post included in this order consider the 
present sutler of his post an unfit person to hold the office of trader, he will for- 
ward a roport to that eflfoct, through the intermediate commanders, to thedb head- 
quarters. 

By command of General Grant : 

E. D. TOWNSEND, 
A»$iitant Adjutant-OeneroL 

This was the order which was made in earning out the resolution 
of Congress passed in 1867. On the 30th of May, 1867, the following 
order was issned from the Department : 

Whereas it appears from a report of the Commisnary -General of Subsistence, 
that to carry out the provisions of section 35 of the act approved July 38, 1666, en- 
titled "An act to increase and fix the military neace establishment of the United 
States.*" which section requires the Subsistence Department to furnish certain arti- 
cles hitherto sold by sutlers at military posts, will involve the immediate outlay of 
a large amount of snbsistence funds for which no return can be realized for many 
monUw; 

And whereas no appropriation of funds has been made for that purpose, and the 
funds appropriated for the subsistence of the Army cannot be diverted from their 
specific purpose without damage to the public service: 

It is tnereforo ordered tiiat paragrapn 3, General Orders No. 6, dated War De- 
partment, January 26, 1867, terminaung the warrants of all sutlers on the 1st day 
of July. 1867, be revoked, and sutlers will be permitted to trade with the troops, 
under the regulations relating to sutlers now in existence, until further orders. 

Jnly 19y 1867, the following order was issued from the War Depart- 
ment: 

General Orders No. 58, of May 34, 1867, is modified so as to permit any persons, 
without limit as to number, to trade at the military posts situated between the one 
hundredth meridian of longitade west from Greenwich and the eastern boundary 
of the State of Califomia, subject only to such regulations and restrictions as may 
be imposed by department commanders. 

By command of General Grant : 

E. D. TOWNSEND, 
Aiaittant AdjtUant-OeneraL 

On the 22d of Angnst, 1867, the following circular was issued from 
the War Department : 

The intent of General Orders No. 68, of July 19, 1867, is to enable department 
commanders, If they deem it advisable, to permit the formation of settlements on 
the military reservations therein designated, by giving unlimited permission to 
tradent to open establishments thereon. They may, therefore, at their discretion, 
restrict the number of traden to one, or to any greater humber. In all cases, how- 
ever, when permission to trade is given, a wiitten agreement, containing proper 
stipulations, must be taken from the trader ; and explicit provisions must oe mado 
Uieroin that no right or title, expressed or implied, toownenhip or permanent occu- 

Stion, is given to any part of tne militaty reserx'ation by the permission to tiade 
ereon. 
By command of Ghsnend Grant : 

E. D. TOWNSEND. 
Airiitant Adjutant-OeneroL 

This was the condition of the law and the orders which had heen 
issned from the War Department at the time that William W. Bel- 
knap was appointed Secretary of War. His appointment dates, I 
think, the 13th of October, 1869. On the 15th of Jnly, of the year 
1870, in the Army appropriation bill, section 22, Congress enacted : 

That from and after the passage of this act the Secretary of War be, and he is 
hereby, authorizo<l to permit one or more trading establishments to be maintained 
at any military post on the frontier not in the vicinity of any city or town, when, 
in bis Judgment, such establishment is needed for the accommodation of emigrants, 
freighters, and other citizens ; and the persons to maintain such trading establish- 
ments shall be appointed by him : Provided, That such traders shall be under pro* 
tection and militarv control as camp-foUowere. The f oin t resolutioo approved Murch 
30, 1867, to authorize the Commanding General of the Army to permit tradere to re- 
main at certain military posts is hereby repealed. 

This is the act undej which these poet-traders have been aprK>inted, 
under which the post-trader at Fort Sill was appointed. This act 
bears date the 15th of Jnly, 1870. We shall introduce evidence to 
show that the letter liearing datQthe 16th of August, 1870, as appears 
from the files 6f the War Department, is signed l>y Mr. Marsh to Mr. 
Belknap, soliciting the appointment of post-trader. I would call the 
attention of the Innate to the fact that there appears, as we shall 
show, upon the files of the War Department a recommendation from 
the officers at Fort Sill, indorsed by General Grierson, which was re- 
ceived as appears by the indorsement at the War Department on the 
25th of July, 1870, recommending the appointment of John S. Evans 
and John F. Fisher, the present post-traders, under the firm name of 
J. S. Evans & Co., at this post, for the post of post- traders nnder the 
act. It is evident from this recommendation that the officers at Fort 
Sill had become advised of the pendency of this act in Congress. It 
is evident that this recommendation must have been received before 



the act had passed Congress and received the approval of the Presi- 
dent. Bnt it was received at the Department on the 25th July, 1870, 
which is ten days after the act had been approved by the President 
authorizing the Secretary of War to make the appointment of poet- 
traders. For some reason, which I am not able to show, this was fol- 
lowed by another recommendation signed by all or most of the offi- 
cers at Fort Sill, with an indorsement from General Grierson, recom- 
mending John S. Evans as post-trader. It would seem probable that 
the objection to the first recommendation was that it recommended a 
firm, or two persons constituting a firm, and that this snbseouent rec- 
ommendation was made for the purpose of obviating that difficulty. 
Mr. Evans sends these recommendations with his own application for 
the appointment under date of <<PhUadelphia, August 18, 1870." The 
Secretary, then, in August, as it would appear by these letters, had 
before him the recommendation of the officers at Fort Sill with an in- 
dorsement of the commanding officer, General Grierson, and also, as 
it would appear from the dat« of the letter, the application of Mr. 
Marsh for this appointment of post-trader. 

Now we may not he able to prove, and it is probable that Bfr. Marsh 
in giving his testimony will swear that his application was not made 
until the latter part of September or the 1st of October for that nod- 
tion. Here stands the contradiction between the date of his applica- 
tion as the letter appears upon the file of the Department and the 
testimony which he will give as to when the application was made ; 
and in considering that testimony I would call the attention of the 
Senate to the fact that the letter from Mr. Marsh purporting to be 
written on the 16th of August has no indorsement of its receipt at 
the War Department ; that the letter of recommendation from the 
officers at Fort Sill recommending Mr. Evans and Mr. Fisher was re- 
ceived at the Department July 25, 1870 ; that his subsequent letter 
bearing date the l8th of August is indorsed as having been received 
at the Department at Washington on the 23d of September, 1870. 

I wish to call the attention of the Senate for a few moments to 
some of the facts connected with this appointment and these recom- 
mendations. Mr. Evans in his application of the 18th of August, 1870, 
addressed ** to the honorable Secretary of War'' of the United States, 
states: 

PlULAVELPmA, Prknbtlvakia, AuffUtt 18, 1870. 

Sib : I take the liberty of calling your attention to the accompanying reoom- 
mendotion by the officers of the garrison of Fort SlU, Indian Territory, with the 
indorsement of the commanding officer. General Grierson, for my i^»pointment as 
** trader" at said post. 

Permit me to state in support of my application that, acting npon the belief that 
my present appointment was in conformity with the existing laws regulating 



traders," and that the same would be of a reasonably permanent character. I have 
ID good foith, with the view of a satisfactory provision for the prosecution of my 
business and in the interest and convenience of the troops, with cure for ol:|Jects 
beyond those leading to personal aggnwdizement, mado extensive improvements in 
buddings, &c, and have mado heavv in vestments of a mercantile character, amount* 
ing in &e aggregate to more than $80,000. 

I beg also to state that I have formed a copartnership with Mr. E. H. Durfee, 
now trading at the same place under like authority, and our investments at FOrt 
Sill combined aggregate a sum exceeding f 135,000. 

In view, then, of the interests that wo have at stake and of the vital importance 
of retaining the protection heretofore ei^ioyed—becauso if the same shall ue with- 
drawn, and in the event of our bein^ thrown out of the privileges and protection 
we now have, our property would become almost valueless— I roost respectfullv 
solicit an appointment for Mr. Dnrfee and myself to continue trading at said mili- 
tary post as a firm, under the style of Evans & Durfee, under such regulations and 
res'tnctiims as may in future govern traders. 

Craving indulgence for thus trespassing on your time and patience, which noth- 
ing but threatened iiv)ury would have induced. 

The application was received at the War Department on the 23d of 
September, 1870. No appointment was made for that post until the 
10th of October thereafter. The officers at Fort Sill Joined in the 
recommendation that Mr. Evans should be appointed to that position. 
Mr. Marsh in his application, which bears date the IGth of August, 
says: 

No. 51 WitST THIBTT-FIFTH 8TRKRT, 

Tuetdajf, 16th Auguet, 1870. 
Genl. W. W. Bklkhap. 

Mr Dear Sir : You will remember my application to you in Washington a few 
days since for on Indian troderahip. F^owihg your suggestion I wrote to a friend 
in Kansas, and yesterday received a reply. My friena advises me to apply fbr 
Fort Sill and Camp Supply. He says also that he is informed that the latter post 
is to be abandoned, and the supplies concentrated at Fort Sill, but that you- win 
know the facts in regard to this rumor. If true, it will be only worth while to apply 
for the fort. This post was not mentioned by you as among those already prom- 
ised, and I venture to hope has not been. 

I wrote to yon at once, so that in case it is yet free my application may be filed. 

I shall send to Ohio immediately for the recommendations of Senator Shrbman 
and Representative Stevenson, which I can secure without trouble, and as soon 
as received will send a formal application. 

Please reserve the two poets if possible. 
I am, very truly, your obedient servant, 

C. P. MAESH. 

P. 8.— If these posts have been promised I shall be much obliged if you will in- 
form me at your earUest convenience. 

And on ftle we find no recommendation from Senator Sherman of 
Mr. Marsh, but under date of November 2, 1870, is the following from 
Representative Job E. Stevenson : 

Hon. W. W. Belkvaf. 

Seerftary of War. 
DXAR Sm : I have pleasure in recommending Mr. Caleb P. Marah for appoint- 
ment as post-trader in the Indian country. He is an old citixen, well qualified, and 
a sound republican. 

Toun truly, 

JOB £. 8TEVSK80N. 
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This bears date the 2d of November, 1870, more than twenty days 
after the api>ointment was mode. Why was it thought necessary so 
long a time after this appointment that this recommendation should 
be procured from Mr. Stevenson f Perhaps it may throw some lit- 
tle light upon the time when the original application was filed. On 
the 10th of October Mr. Evans was appointed {tost-trader at Fort 
Sill. Mr. Evans, after his application was filed in the War Depart- 
ment with the recommendations of the oflSoers of the post, came to 
Washington for the purpose of securing the appointment. After he 
arrived nere, as we shall show by the witnesses in the case, he called 
iip<m the Secretary of War, and the Secretary of War informed him 
that he could not make the appointment; that he had promised the 
appointment to Bfr. Marsh ; ana that he must see Mr. Marsh and make 
the arrangements. Mr, Marsh was telegraphed to ; the proof shows, 
I think, uiat he was telegraphed to by Mk. Belknap and informed 
that Bfr. Evans was here, and asking him to come to Washingtim and 
see if some arrangement could be made in regard to the post-trader- 
ship at Fort Sill. Mr. Evans, in calling upon the Secretary of War, 
represented to him the sacrifice that it would be if he should be de- 
prived of that post-tradership, the investments that he had made, 
the amount of capital which he had employed, the buildings and im- 
provements which he had put up, and the importance, therefore, of 
the appointment to him. 

Mr. Marsh comes to Washington. He is a merchant in the city of 
New York. He had retired from a firm doing an extensive business 
in the city of Cincinnati when he went to New York. He spends his 
summer as it seems, at Long Branch : for during the Bummer of 1870 
Mrs. March is at Long Branch with Mis. Belknap, and Mrs. Belknap 
returns with Mrs. Marsh to her house in New York. 

Under those circumstances it would seem strange to most of us 
that this merchant and citisen of New York should solicit the position 
of post-trader in the Indian Territory, on the extreme frontier, with 
any intention himself to discharge the duties of that position. But 
the Secretary is informed that the post-trader at that i>oet has a large 
capital invested : that it would be an immense sacrifice if he should 
be deprived of that position. Mr. Marsh knows that it will be ruin 
to the poet-trader if he shall be deprived of it, and these ciroumstances 
afford the best possible opportunity for Just the anitngement that 
was subsequently made — ^for Mr. Marsh to make a contract with Mr. 
Evans by which Mr. Evans should receive the appointment upon the 
payment to Marsh of the sum of f 12,000 per vear. 

When they first met in the city of Washington Mr. Evans was 
stopping at one of our hotels ; I do not recollect the name of the ho- 
tel. Mr. Marsh first calls u|K>n Mr. Belknap or Mrs. Belknap. He is 
informed where Mr. Evans is stopping. He goes to the hotel, seeks 
the interview with Mr. Marsh, and in that interview Mr. Marsh first 
demuids the sum of $20,000 as the only terms upon which he will re- 
linquish the promise which the Secretary of War is said to have given 
him that he should have that post-tradership. After some further ne- 
gotiation the sum. is reduced to f 15,000, and there they meet and a 
verbal agreement is made that Marsh shall receive $15,000 in quar- 
terly installments ; but they go to New York for the purpose of re- 
ducing the contract to writing, so that there can be no dispute about 
it. They are taken to the office of the lawyer of Bfr. Marsh, and there 
the writing is drawn which is finally executed. But on the way to 
New York Mr. Evans, seeing in the Army and Navy Gazette some- 
thing that induced him to think that the number of troops at this 
post might possibly be reduced, insists that the sum of $15,000 is more 
than he should pay ; and, therefore, after further negotiation, the 
Bum is still fnrtner reduced down to $12,000, and a condition put in 
the contract that he should pay for the first year $12,000 in eaual 
quarterly installments, in advance, and thereafter the sum should be 
reduced in proportion if the numo^ of the troops at that post was 
reduced. 

I think it will be made to appear that after Mr. Marsh had made 
this arrangement with Mr. Evans at a hotel in this city he called 
upon Mr. Belknap and informed him that an arrangement had been 
made. At any rate, after he returned to the city of New York, he 
wrote to General Belknap requesting that Mr. Evans should be ap- 
pointed post-trader in his place, l^at letter we have called upon 
the accused to produce at this hearing. If not produced, we shall be 
compelled to introduce secondary evioence as to its contents. It is 
one of those letters which were placed on file in the office of the Sec- 
retary of War, among a file of letters indorsed "semi-official," and, 
although it related to the appointment to a public position, although 
it was an appointment made in his official capacity, it was regarded 
as semi-official ; and before the Secretary resigned his office that let- 
ter was taken from the files of the Secretary of War, and subse- 
quentlv other letters were also taken about the time that he resigned, 
those letters which were denominated *' semi-official ;" but I nope, 
Senators, that letter will be produced by the accused. 

After this appointment was made under these cireumstancee. we 
find that orders were issued from the War Department, all of them 
directly favoring the object which seemed to be in view in the appoint- 
ment. The first order which we shall produce is an order addressed — 

A.G.— 

Ac^ntant-General, I suppose — 

Commuiding officer at Fort Sill to be notified to remove all traders from that 
post ozceptiogMr. J. S. Bvans, who was appointed by the Secretary of War under 

12 I 



I understand that Mr. Walker still 
Januabt 14, 1871. 



there with a stock of goods. 

W. W. B. 



This is about three months after the appointment was made, and 
is the first order issued from the Department, that I find, directly to 
that post. The receipt of this order was acknowledged oy the coni- 
mxmding general, Gnerson, and subsequently executed. On the 7th 
ot June, 1671, we find this order issued from the War Department : 

Wab Dkpartmbmt, 
Wtuhington City, Jwie 7, 1871. 
Let the following be issued as a ciroular of instraetions defining the status of 
po«t>t(adera. 
A oopy to each commanding officer and trader. 

Poet-toaders appointed under the authority given by the act of July 15, 1810. will 
be famished with a letter of appointment from the Secretary of war, indicating 
the poet to which they are appointed, 

hey are not suUect to the roles prescribed in article 95, or paragraphs 196 and 



taons. 1863, in regurd to sutlers, that office haying been abolished 



Tl 
197. Army 



o tax or burden in any shape will bo imposed upon than, nor will they be al- 



lowed the privilege of the pay'table. 
They will be p^mitf ' ' 



^ p^mitted to erect buildings for the purpoee of carrying on their 

business, upon such part of the military reservation or poet to which they may be 
assigned as the commanding officer may direct. Such buildings to be within con- 
venient reach of the garrison. 

They will be allowMl the exclusive privilege of trade upon military reserves to 
which they are appointed,, and no other person will be allowed to traae, peddle, or 
sell goods, by sample or otherwise, within the limits of the reserve. 

They are under military protection and control as camp-followers. 

Commanding officers wUl report to the War Department any breach of military 
regulation or any misconduct on the part of traders. 

All previous instructions in regaru to post-traders are hereby revoked. 

Under this order the post-traders were no longer subject to control 
of the board of administration, and the board had no authority what- 
ever to fix the tariff of prices for goods which they might sell to sol- 
diers. 

In the fall of 1871 complaints were made that Evans & Co. were 
selling liquor on the reservation. Suits were commenced in the 
United States district court. Communication of the fact was made 
to the Solicitor of the Treasury, and the Secretary of War was noti- 
fied of these complaints. The Secretary of War, on the 2d of Novem- 
ber, 1871, writes to J. S. Evans, post-trader at Fort Sill, the following 
letter : 

Snt : The attention of this Department having been called to the fact that spir- 
ituous liquors have been taken Into the Indian country without the authority of 
this Deportment and against the express prohibition of law by certain parties. 
I have the honor to request that yon will inform me whether your firm has carried 
liquors into that country to the value of $50,000 or any less sum previous to Octo- 
ber 30, 1871 ; and, if so, by what authority they were introduced tnere. 
Yery respectfully, your obedient servant, 

WM. W. BBLKNAP. 

Secretary of Wmr. 

On the 8th of November thereafter, the Secretary of War writes 
the following letter to the Solicitor of the Treasury : 

Wab DBPABnoENT, November 8, 1871. 
Sra: In further response to your letter of the S8th ultimo on the subsJeot of tiie 
alleged illegal introduction of liquors, A,e., into the Indian country by certain per- 
sons, among others Bvans St Co., of Fort Sill, I have the honor to inform you that 
Mr. John S. Evans, post-trader at Fort Sill, through his friends, denies having 
taken liquor into the Indian country without authority. Mr. Evans was appointed 
to the post-tradership on October 10, 1870, and holds it in his own name and not in 
that of Evans & Co., and no complaint has ever been made against him by the 
military authorities at Fort Sill, he having been regarded a good and law-abiding 
budnessman. 

I therefore request that no proceedings be commenced against him without a 
thorough investigation of the charges that he has engaged in such practices shows 
liiey were well founded. 

Very respectfully, your obedient servant, 

W. W. BBUCNAP, 

Seerelaryqf Wtw, 
To the SoucnoB qf the Treoiwry. 

From this letter of the Secretary of War to the Solicitor of the 
Treasury it is very apparent that Mr. Belknap had fresh in his mind 
that Mr. Evans was appointed post-trader at Fort Sill. He could not 
ndstake as to the appointee. He recites it in this letter. On the 16th 
of February, 1872, two months and seven davs after this letter was 
written by the Secretory of War to the Solicitor of the Treasury, 
there appears a communication in the New York Tribune setting forth 
the extortions which were practiced upon the soldiers at Fort Sill, 
complaining of the manner in which post-traders were appointed, 
which article was seen by the Secretary of War. Mr. President, I ask 
that this article be read by the Secretory of the Senate. 

The PRESIDENT pro tempore. The Secretary will read the article 
ofilled for. 

The Chief Clerk read as follows from the New York Tribune of 
February IG, 1872, being a telegram from Washington, dated Febru- 
ary 15, 1872. 

Passing over the first paragraph, the next one reads: 

Army officers stationed atforts in the West complain of the extortions practiced 
by the post-traders and of the gross abuses practioBd under the law which author- 
ises their appointment. These traders are given the exclusive privilege of selling 
goods upon the militaiy reservations to the officers, soldiers. Indians, and emi- 
grants. The privilege is so valuable that it is obtained by political or family in- 
luonce at Washington hymen who never go to the postH or engage in the business, 
but faxra ont the privilege to actual traders for sums amounting in some cases to 
$10,000 or $1S,000 a year. The traders occupy relations to the Army similar to those 
the sutlers held during the war, with this exception : that the sutlers were under 
control of the post commanders, and the soldiers were protected against their rapac- 
ity by the power of a council of officers to fix a tariff of prices at which goods 
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should be sold, whereas the traders are appointed hr the Secretary of War. and, 
having no competition iwd being under no control, charge any price they please. 
The sutlers wore abolished at the dose of the war, and the Commissary Depart- 
ment was reqaircd to famish the necessary articles formerly kept by the suttlors 
and to sell them to the soldiers at cost price. This law the commissaries found irk- 
some, and they have always managed to evade it. Soon after it went into effect, 
the A<yntant- General issued an order allowing any one to trade at a military post 
who should show fitness to the department commander. This was a good arrange- 
ment for the troops, for it gave them the advantage of competition ; but it did not 
suit the traders, who have always sooght exclusive privileges. It lasted until the 
summer of 1870, when, on the recommendation of the Secretary of War, a section 
was put into the Army bill authorising the Secretary to appoint one or more trad- 
ers at eaoh militaiy post " for the convenience of emigrants, freighters, and other 
citizens." The section was plausibly worded and passed without objection. Un- 
der it the Secretary ap])oints but one trader at each post, and refuses to appoint 
jDxure^ so that this single trader, having a monopoly of all the business, plunders 
the officers and men by charging them outrageous prices. There is no escape from 
his rapacity, because uie officers have no control over him as they had over the sut- 
ler. There Is good authority for stating that traders'privileges are systematically 
fanned out bv those who obt«ln them from the War Department, l^he Secretary 
is not oharsea with being cognisant of these practices, and probably has not been 
informed ot them. One of the most outrageous cases oi the kind is described in the 
following letter from an officer stationed at Fort Sill, Indian Territory : 

" I have incidentally learned that you have a desire to know whether a bonus is 
required from the traders here, for the privilege of trading, and have been urged 
to write you the facts in the case. As there seems to be no secret made of ttie 
matter and as, in common with all others here, I feel it to be a great wrone, I think 

J^ou will readily excuse the presumption which my writing unasked by you might 
ndicate. I have read the contract between J. S. Svans, a Fort Sill trader, ana C. 
P. or G. E. Marsh, of 1867 or 1670, Broadway. New York, office of Herter Brothers, 
whereby J. S. Evans is required to pay said 0. P. or C. E. Mimh the sum of $13,000 
per year, quarterly in advance, for the exclusive privilege of trading on this mili- 
tary reservation. I am correctly informed that said sum has been paid since 
soon after the new law went in force, and is now paid, to include some time in Feb- 
ruary next This is not an isolated case. I am informed by officers who were sta- 
tioned at Camp Supply that Lee & Reynolds paid $10,000 outright for the same exdu- 
sive privilege there. Other cases are talked of, but not corroborated to me ; sufficient 
to state, the tax here amounts to near $40 per selling day, which must necessarily 
bo paid almost entirely by the coouuaud, and yon can readily see that prices of 
such ijoods as we are compelled to buy must be grievously augmented thereby. It 
not bomg a revenue for the Government and Mr. Marsh being an entire stranger 
to every one at the post, it is felt by every one informed of the tacts to be, as I said 
before, a very great wrong." 

Mr. Manager LYNDE. We shall show that this article in the Trib- 
une was seen by the Secretary of War or that at any rate he con- 
versed with Mr. Marsh and I think with others in regard to this 
article. It evidently created some alarm in the mind of the Secre- 
tary, and on tlie next day — for that article was in the number of the 
Tribane of the 16th of February— the Secretary writes the following: 

War Department, 
Wathington OUy, February 17. 1872. 

The commanding officer at Fort Sill will report at once, directly to the A(\intant- 
General of tiie Army, for the information of the Secretary of war, as to the busi- 
ness character and standing of J. S. Evans, post-trader at that post; whether his 
prices for goods are exorbitant and unreasonable, or whether his goods are sold at 
a fair profit; whether the prices charged now and since his appointment to tliat 
position by the Secretary of War, under the act of July 15, 1870, are higher than 
those charged by him pnor to that appointment, when he was trader under pre- 
vious appointment; whether he has taken advantage of the fact that he is sole 
trader at that post to oppress purchasers by exorbitant prices; whether ho charges 
higher prices to enlisted men than to officers ; and whether ho has complied with 
the requirements of the circular of the Adjutant-General*s Office issued June 7, 
J8tl. 

The commanding officer is expected to make as full and as i«»mpt report as is 
possible. 

W. W. B. 

Also shnilar letter to commanding officer at Gamp Supply in regard to the post- 
trader there, A. £. Reynolds. 

The foregoing instructions were eommnnicated to the commanding officew of 
Fort Sill and Camp Sapply, Indian Territory, by the Adjutant-General in letters 
dated February 19, 1878. ^ ^ ^ 

Now I wish to call the attention of the Senate to the reply^which 
waa received from General Grierson, the commanding officer at Fort 
Sill, in response to this inquiry &om the Secretary of War. 

Headquabtkbs, Fobt Sill, Imdiajt Tebritort, 

February 88, 1879. 

ADJUTAMT-GSaBAL, UHTTBD STATES AbMT, 

WashingtMi^ D. (7. 

Sir : I have the honor to acknowledge the receipt of your letter dated February 
17, 1872, relative to the post-trader at wis post 

I understand J. S. Evans's character as a business man is good, and he has here- 
tofore given general satisfaction ; but Mr. Evans is absent, and has been for some 
months, and has associated with him J. J. Fisher, now also absent, who has had 
oontrol of the establishment and who claims to have the greater pecuniary interest 
In the business, (the business being conducted, however, under the name of J. S. 
Evans.) Bepeated complaints have been made to me of the exorbitant prices at 
which goods were sold by them, and when I have represraited the matter to the firm, 
they replied that they were obliged to pay fl3,000 yearly (to a Mr. Marsh, of New 
York City, who they ^present was first appointed post-trader by the Secretary of 
War) for their permit to trade, and necessarily had to charge high prices for their 
goods on tiiat aooonnt. I have repeatedly urged them to represent this matter in 
writing to me, in order that I might lay the matter before the proper authority to 
relieve the oommand of this burden, n])on whom it evidently falls ; but they de- 
clined to do so, stating that they feared their permit to trade would be taken from 
them. 

As the prices could not be regulated by a council of administration, the trader 
not being a sutler, it has been contemplated by some of the officers of the garrison 
to represent this matter, without reference to J. S. Evans, through the proper mil- 
itarv channels, but as it was claimed tJiat tiie authority for the tradership eman- 
ated from the Secretary of War it was feared that that course might bo oonstrued 
as taking exception to the action of superior authority. 

The prices are considerably higher since his appointment by the Secretary of 
War than previouslv, and he has undoubtedly taken advantage of his position as 
sole trader in charging these exorbitant prices, giving the reasons above quoted, 
stating that he could not, under the circumstances, sell goods at lower prices. 

It has also been reported to me that he charges enlisted men greater prices for 
the same articles than he does officers, and, at all events, it is very evident that 
the officers and men of this garrison have to pav most of the $18,000 yearly, re- 
ferred to above, they being the consumers of the largest portion of the stores. 



I feel that a great wrong has been done to this command in being obliged to pay 
this coormous amount of money under any circumstances ; the largest portion of 
which, at least, has been taken from the offlcors and enlisted men of this post, 
nearly aU the money of the latter mentioned going to the trader. The responsible 
party for this great Injustice should be hdd responsible and be obliged to refund 
the money. 

If J. S. Evans has not paid this exorbitant price for permission to trade, as stated 
by him, his goods shonla be seized and sold for the benefit of the post fund. 

In order to insure a healthy competition, to reduce the price of goods, and to re- 
lieve the officers and soldiers of this garrison from this imposition, I recommend that 
at least three (3) traders be appointed, and that those appointments be made upon 
the reoommenoation of the ofiiceTs of the post ; that eacn trader be ktvovm to be in- 
terested only in his own house, and that they be obliged to keep such articles as 
are required: for the use of offioers and enlisted men oTthe Army, and to sell them 
at moderate prices. 

The trader complies with droular of A. 0. 0. issued June 7, 1871, as &r «b I am 
aware. 

The buildings, (store, &o.) however, are not convenient to the present garrison, 
havinebeen built at the time when the oommand was in camp. 
V ery respeotf ally, your obedient servant, 

B. H. GRIERSON, 
Odlond Tenth Oanalry^ Cfommanding. 
Beceived in the office of the AcUutant-General March 9, 1873. 
[Indorsement] 
Wab DEPABTHKirr, A. 6. O., March 11, 1878. 
^ Respectfully forwarded to the Secretary of War, with application of G. P. Marsh 
for tiadership at Fort SilL 

B. D. TOWNSEND, 

AdjxUant- QeneraL 

Why was the application of C. P. Marsh returned to the Secretary 
of War with this letter f The application of C. P. Marsh was made 
at the time Mr. Evans was first appointed, in October, 1870. The 
letter from General Grierson showing to the Department the abases 
existing at that post was received in March, 1872. It seems that at 
the time l^e attention of the Secretary of War was called to these 
abases the application of C. P. Marsh was again sent up, in order that 
if there should be a new appointment made at that post it might still 
be in the control of this same C. P. Marsh, and these extraordinary 
profits which were realized from that poet not lost to the parties ia 
interest. 

On the 22d of March, 1872, ahout a month after this letter was 
written by thfi^ Secretary of War to the commandant at the post, Gen- 
eral Hazen was summoned before the Committee on Militaiy Aflairs 
of the House of Representatives and save his testimony, setting forth 
and stating the abuses which existed at the post-tradingestablish- 
ment at Fort Sill. In that testimony, however, General Hazen does 
not seem to be as fnlly informed as was the correspondent of the Tri- 
bune of the 16th of February in regard to who the post-trader really 
was. General Hazen in his testimony seems to be of the impression, 
and so states, that Mr. Marsh, of New York, was appointed the post- 
trader, and that he had farmed out the post to Mr. Evans, who was 
discharging the duties of post-trader and paying for the benefits to 
be derived from it to Mr. Marsh directly. This testimony, which was 
given before the Committee on Military Affairs of the House on the 
22d of March, seems to have attracted the attention of the Secretary 
of War, and on the 25th of Murch, three days after the testimony was 
given, we find the following circular issued from the War Depart- 
ment, which would seem to a person who was really co^izant of all 
the facts to be intended to meet the real difficulties existing at Fort 
Sill, while it did not meet them at alL This circular is : 

[Circular.] 

War BsPAimiEirr, 
Washington Oity, Uwrch 85, 1878. 
I. The ooumdl of administration at a post where there is a post-trader wllL from 
time to time, examine the post-trader*s goods and invoioea or bills of sale ; and will, 
sul^ect to the approval of the post commander, establish the rates and prices (which 
should be fair and reasonable) at which the goods shaU be sold. A copy of the list 
thus established will be kept posted in the trader's store. Should the poet-trader 
feel himself aggrieved by the action of the conucil of administration, ne may ap- 
peal therefrom, through the post commander, to the War Department 

This is an adoption of the old rule to some extent, and so far so 
good. 

n. In determining the rate of profit to be allowed the council will consider not 
only the prime cost, rreicht, and other charges, but also the fact that whilo the trader 
pays no tax or contribnuon of any kind to &o post fund for his exclusive privileges 
Be nas no lien on the soldiers' pay, and is without the security In this respect once 
ei^oyed by the sutlers of the Army. 

" Once eiyoyed," but not eiy oyed for several years previous to the 
abolition of that office. 
HL Post-traders will actually carry on the business themselves — 
Mr. Evans, it appears by the report of General Grierson, was him- 
self absent frequently from the post ; but Mr. Evans after all con- 
sidered himself a resident at the post — 

Post-traders will actually carry on the business themselves, and will habitually 
reside at the station to which they are appointed. They will not farm out, sublet, 
transfer, sell, or assign the business to others. 

Not one word in that order reaches the payment which Evans was 
making to Marsh. It merely prohibits the post-trader from farming 
out, subletting, transferring, selling, or assigning the business to 
others. Evans was the post-trader ; he had been appointed by the 
Secretary of War post- trader; and he was paying by contract to 
Marsh, the friend of the Secretary, $12,000 a year for the appoint- 
ment which he held and the privileges he enjoyed. 

rv. In case there shall be at this time any post- trader who is a non-resident of 
the post to which ho has been appointed, ho will be allowed ninety days from the 
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teoeipt hereof at his etntion to comply with thlg circnhir or vacate his appoint- 
ment. 

y. Poet^xnnmiinders are hereby directed to report to the War Department any 
Cailare on the part of traders to fulfill the reoniroments of this circular. 

YI. The provisions of the oironlar from the A^JnUint-G^eneral's Office of Jane 
7, 1871, will continue in force excei>t as herein modified. 

This order issued by the Secretary of War gave alarm to the post- 
trader at Fort Sill. He found that the attention of the public was 
called to the abuses existing there. He immediately commenced a 
negotiation with Mr. Marsh to rednce the amount which he had been 
paying, and finally completed an arrangement by which he was to 
p::'y thereafter the sum of |6,000 a year instead of $12,000. 

1 have given a history of this transaction principallv from the 
documents on file in the Office of the Secretary of War. I have shown 
the history of this appointment, the orders which were issued all 
favoring^ and espeoiajly favorinff^ the poet-trader at this position, 
givine him opportunitieB and faculties such as no sutler in the Army 
ever nad to extort money and make profits firom his trade. I now 
call the attention of the Senate to the real operating causes, as we 
believe, for this indulgence and for this abuse. 

This appointment having been made on the 10th day of October, 

1870. and Evans having promised and entered into a contract that he 
would pay Mr. Marsh $12,000 a year, quarterly in advance, with a 
stipulation consenting that the first payment should be delayed for 
a time, we find on the 1st day of November thereaft^, a little more 
than twenty days from the time the appointment is made, an express 
package sent by Mr. Marsh to W. W. Belknap, in the city of Wash- 
ington, containing $1,500, delivered to Mr. Belknap by the express 
company in this dty, receipted for by Mr. Belknap m his own hand- 
writmg. We find on the 17th day of January thereafter another 
package of $1,500, just one-half of the quartenypayment, sent by 
expreeB from New York City bv Mr. Marsh to W. W. Belknap, re- 
ceived by Mr. Belknap here ; and, if my recollection serves me right, 
it was also receipted by him personally. On l^e IBth day of April, 

1871. another package of $1,500 was sent by express by Mr. Biarsn to 
Mr. Belknap, and delivered to him in this city. Whether that was 
delivered to him i>er8onal]y I cannot now state, or whether it was 
received by his clerk. On the 11th of November, 1873, another pack- 
age was sent by express of the same sum by Mr. Marsh to Mr. Belknap. 
On the 10th of Apnl, 1874, another package of the same amount was 
sent by express to Mr. Belknap by Mr. Marsh. On the 25th of Mav, 
1875, there was one package sent of $1,500, though indorsed $1,000 ; 
aud on the 5th of Novemb^ next thereafter a packi^ of $750. 

When these express packages were sent to Mr. Belknap, Mr. Marsh 
will testify that he was accustomed to notify Mr. Belknap. He 
usually received his instructions as to how they should be sent, and 
whenever he sent them he notified Bfr. Belknap that the packages 
were forwarded to him, usually sending him the receipt of the express 
company showing that the package had been received by the express 
company to be delivered to nim, which receipt was returned back by 
Mr. Belknap to Mr. Marsh, written upon " O K," all correct, or some- 
thing of that kind ; but all these receipts, all communications of any 
kind, every writing that showed that any money had ever been paid 
by Mr. Mamh to Wr. Belknap were destroyed. No one of them can 
be found. Mr. Marsh will testify that these writings were destroyed 
immediately after the transaction, and in order that no written evi- 
dence should be preserved of the facts. 

We shall show also that three payments were mode to Mr. Belknap 
in certificates of deposit, one under date of February 10, 1871, for 
$1,500 ; one under date oi January 15, 1872 ; and one under date of 
November 9, 1874. As to these certificates of deposit, an effort was 
made to conceal and to prevent any trace of them from BIr. Marsh to 
Mr. Belknap, for they were always given and made payable to Mr. 
Marsh himself, never to Mr. Belknap. It is true that Mr. Marsh sub- 
sequently indorsed these certificates of deposit to Mr. Belknap, and 
thereby we ore enabled to trace them through his hand. 

The other payments mentioned in the specifications were mode to 
Mr. Belknap in person. The payment of July 25, 1871, was received 
by Mr. Belknap in New York City ; the ]^yment of June 13, 1872, 
was the some ; the payment of November 22, 1872, the same. At the 
payment of April ^, 1873, Mr. Belknap was in Texas, and we shall 
not attempt to sustain that specification by evidence. That is the 
ninth specification of the fourtn article. The payment of June 16, 
1873, was made to Bfr. Belknap in New York. As to the payment of 
the 22d of January, 1874, we shall not attempt to sustain tnat charge, 
which is the twelfth specification of the fourth article. As at present 
advised in regard to the evidence which we have, I make this state- 
ment ; but if in the course of the trial it should appear that we can 
prove these specifications we shall ask leave to do so, although at 
present we think we shall have no occasion. 

Now, Mr. President and Senators, if we succeed in proving these 
payments, as I have charged, it seems to me there is nothing neces- 
sary to be done, and the Judgment of this court must convict the ac- 
cused. The receipt of these liu:ge sums of monev- from Mr. Marsh at 
the times, periodically, according to the original contract made be- 
tween Marsn and Evans, the amounts corresponding with the amounts 
of payments made by Evans to Marsh, hanoing over one-half of those 
payments to the Secretary of War, the circumstances under which 
the appointment was made, disregarding the recommendation of all 
the officers of the post with a knowledge that to take Mr. Evans from 
that post would ruin him in fortune and destroy his business, that it 



was given to a man who had no intention and no purpose of going 
from New York City to an Indian trading post or a post in an Indian 
territory for the purpose of supervising or transacting the business ; 
all of these facts, known to the Secretiuy of War and his particular 
friend C. P. Marsh and used by him to extort from the post-trader 
who received the appointment this enormous sum, must convince 
eveipr reasonable man that the Secretary of War was a parHoepa crintr 
inis m the whole transaction. 

Senators, I have occupied now more time than I intended when I 
first arose. I have felt at liberty to read to you the orders that wore 
issued by the War Department, in order that you might be familiar 
with the condition of affiUrs at the time Mr. Belknap took charge of 
that Department, that you mi^ht be acquainted with the orders and 
the regulations existing at the time that this post-trader was ap- 
pointed ; thatyon might know that the whole matter rettbed with the 
Secretary of War ; that he at any time could have adopted rules and 
regulations to protect the soldiers at that poet, to prevent extortion, 
rules which as a mockery he did adopt on the 25th of March, 187.3, 
after the public attention had been called to these abuses. After all, 
I say as a mockery, because it did not reach the real evil ; because this 
post-trader was not farming out his office, but was paying an out- 
sider for his influence with the Secretary of War. 

Senators, I have presented to ^ou a statement of the proo& which 
we shall introduce to sustain this impeachment. There will be some 
facts brought out in the course of the trial which I have failed to men- 
tion ; but I have endeavored to present the principal ones. I do not 
feel that it is necessary to say anything upon the law if these facts 
shall be proven. You all know the magnitude of the crime ; you all 
know the shock which its exposure has given to the American peo- 
ple ; you know the disgrace which it has brought upon our Govem- 
mAut, and it remains with you to vindicate the national character and 
show to the world that our Bepublic requires official integrity in 
high offldalpoeition. 

Mr. CABFBNTEB. BIr. President, before the manager takes his 
seat I should like to inquire of him, if he will inform us. whether the 
managers claim that the facts charged in the articles of impeachment 
violate anv and what statute of the United States. In otner words, 
will they inform us what particular *'high crime" this isf 

Mr. Manager LYNDE. I will answer the gentleman that while 
we do not deem it important or necessary, in oraer to sustain the im- 
peachment, that it should be based upon any statute or act of Con- 
gress, we , ao rely and refer to section 1781 of the Bevised Statutes, 
and also to section 5501. 

Mr. CARPENTER. Will you please to read those sections, or have 
them read, so that we con see what they are f 

The PRESIDENT pro tempore. The Secretory will read the sec- 
tions called for. 

The Chief Clerk read as follows: 

Sbc. 1781. Every member of CongreM or any officer or agent of the Crovemment 
who, directly or indirectly, takes, receives, or agrees to receive, any money, prop- 
erty, or other valaable consideration whatever, from any person for prooanng, or 
aiding to procore, any contract, office, or place, from the Government or anylDe- 
partment thereof, or from any officer of the United States, for any person what* 
ever, or for giving any such contract, office, or place to any person whomsoever, and 
every person who, directly or indirectly, offers or agrees to give, or gives, or be> 
stows any money, proper^, or other valnablo condueration whatever, for the pro- 
caring or aiding to procure any each contract, office, or place, and every member 
of Congress who, directly or indirectly, takes, receives, or agrees to receive any 
money, property, or other valuable consideration whatever after his election as 
such member, for his attention to, services, action, vote, or decision on any ques- 
tion, matter, cause, or uroceeding which may then he pending, or may by law or 
under the Constitution be brought before him in his offiaal capacity, or in his place 
as such member of- Congress, shall be deemed guilty of a misdemeanor, and shall 
be imprisoned not more than two years and fined not more than $10,000. And any 
such contract or agreement may, at the option of the President, be declared abso- 
lutely null and void ; and any member ot Congress or officer convicted of a viola- 
tion of tills section shall, moreover, bo disaualifled from holding any office of honor, 
profit, or trust under the Grovemment of tno United States. 

Sec. 5501. Every officer of tho United States, and every person acting for or on 



behalf of the United States, in any official capacity under or by virtue of the au- 
thority of any department or office of the Government thereof ; and every officer 
or person acting for or on behalf of either House of Congress, or of any committee 



of either House, or of both Houses thereof, who asks, accepts, or receives any 
money, or any contract, promise, undertaking, obligation, gratuity, or security for 
the payment of money, or for the delivery or conveyance of anything of value, 
with intent to have his decision or action on any question, matter, cause, or pro- 
ceeding which may at any time be pending, or which may be by law brought before 
him in his official capacity, or in bis place of trust or profit, infiuenced thereby, 
shall be punished as prescribed in the preceding section. (See $ 5451.) 

Mr. Manager McMAHON. The managers ore ready to sabmit the 
testimony now, and to have such witnesses sworn as are here pres- 
ent. 

The PRESIDENT pro tempore. The Secretary will call the names 
of the witnesses who are present. 

The names of the following witnesses were called, and they od- 
Yonced to the desk, and the Chief Clerk administered the oath pre- 
scribed to them^respectively : Caleb P. Marsh, E. T. Bartlett, Georffe 
W. Moss, J. S. Dodge, Bobert C. Seip, Irwin McDowell, George M. 
Adams. £. W. Rice. 

Mr. McMAHON. We propose to examine Mr. Adams first. 

The PRESIDENT pro tempore snggested that witnesses take a place 
at the right of the Chair, on a level with the Secretary's desk ; bat 
at the suggestion of the managers and several Senators, a place on 
the floor in front of liie Secretary's desk was assigned to the wit- 
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Mr. Maoager McMAHON. I wish to ask Mr. Adams if he is the 
Clerk of the House of Representatives. 

Mr. CARPENTER. One moment. 

Mr. BLACK. I will ask the gentlemen if they have anv objection 
to state to ns what they propose to prove by this witness f 

Mr. Manager McMAHON. Nothing, except to prodace a document 
which we expect to prove by another witness. 

Mr. BLACK. Mr. President, I presume that the managers intend 
now to call the witnesses and produce the evidence which they have 
mentioned in their opening. 

Mr. Manager McMAHON. The gentleman is correct 

Mr. BLACK. We object to any evidence being given in conse- 
quence of the condition in which this case now stands ; that is, we 
stand upon a right which, if it be recognized by the Senate, enables 
us to exclude Si evidence such as tlmt which they have declared 
l^eir intention of giving. 

By the Constitution two- thirds of the Senate /are required to con- 
vict the defendant. One-third voting in his favor express the sense 
of the Senate ; that is, more than one-third voting in his favor are 
entitled to have their judgment recorded as the judgment of the Sen- 
ate upon any fact or any rule of law which is an essential element in 
anv legal conviction which the Senate can pronounce. We make this 
objection now not with any intent or desire to indulge in argument, 
and still less with any wish to provoke an argument upon the other 
side. We can hardly expect that a majority of the Senate will take 
our view of the question now, inasmuch as it appears heretofore to 
have been rejected by the mtgority. The minority have this body in 
their hands. They can order any Judgment to be entered upon the 
record which they see proper, and for aught I can see they can exe- 
cute it. Although a bare migority has not the constitutional author- 
ity to do a thing, yet I do not know how to stop them if they think 
they have. Although a third of the Senate be constitutionally the 
organ of the whole Senate and has a right to express its Judgment, 
vet if the minority will not let them do it I do not know what is to 
be done. We t^e it for granted that what the mi^oritv has once 
said it will say again ; but yet it is necessary and proper that at this 
stage of the proceeding and at every stage we should so assert our right 
as that nothing can be quoted against us hereafter as a concession to 
the other side. We not only insist upon it that this court has no Ju- 
risdiction ; that is, that one of the principal facts which it is neces- 
sary should be found in order to enable you legally to convict the 
accused does not exist, but that the fact and the law have been ac- 
tually found in our favor, so that it is now declared already and placed 
upon record by the votes of more than one- third of the Senate that 
he is not, that he was not at the time when this impeachment was in- 
stituted against him, an officer of the Goveminent ; that the great 
qnestion arose then and was debated before this body which Gov- 
ernor Johnston put so pertinently to the North Carolina convention at 
the time of the adoption of the Coustitntion by that State, " How 
can a person be removed from an office which he does not hold T' 

A majority of this body have concluded that he could be removed 
from an office which he did not hold. That has never got through 
our minds ; we cannot understand it. We do not appreciate the logic 
by which such a conclusion can possibly be reached. Of course I can- 
not say that it is absurd when I recollect who it is that thinks it is 
perfectly sensible and proper. Therefore there must be some reason- 
ing about it that we have not been able to comprehend ; but whether 
there is or is not, it has become a fixed constitutional fact established 
by the Judgment of one-third of the Senate, and upward of one-third, 
and by the non-concurrence of two-thirds of the Senate, that he is 
not, and was not at the time of the commencement of these proceed- 
ings against him, an officer of the Government within the meaning of 
the Constitution. That we take it ought to end the question unless 
the gentlemen can show, or unless it shall be the opinion of the Sen- 
ate, that it makes no difference, that it is not an essential element in 
the judgment which you are about to pronounce. But we think it is, 
and to us, to me at all events, the point is so near being perfectly 
self-evident that I do not know how to make an argument unon the 
one side any more than upon the other side. Ton all know tne diffi- 
culty of proving that the light shines down through the spaces in 
yonder ceiling that are made for that purpose. The most difficult 
thing perhaps to prove is that which everybody knows to be true and 
whicn requires simply to be stated in order to establish it. That is my 
fix here. Perhaps I may be mistaken about it; I suppose I must be. 
I would say certainly and clearly that I am mistaken about it if the 
Senate had not concurred in the same vie^. I now say that the sense 
of this body has been spoken by those who have a right to speak it 
to the number of more tlian one-third of its members, and that that is 
as conclusive of the case as if every individual member had given the 
same vote. 

Mr. Manager HOAB. Mr. President, we are here to execute this 
order of the Senate that — 

The trial shall piooeed on tho 8th of July next as upon a plea of not goilty. 

We do not propose to discuss the question now whether that 
order was properly adopted, nor do we propose to discuss the ques- 
tion now what will be the legal and constitutional result in the ter- 
mination of this trial of the opinions which any individual members 
of this court may entertain or have heretofore expressed. 

Mr. CARPENTER. Mr. President, the order to which the honora- 



ble manager refers was based upon the order which was made de- 
claring that the plea in abatement was bad, that the demurrer to 
the replication was bad, the replication good, the plea bad, and the 
articles good. We have filed in due course of practice a motion to 
vacate that order, and that is the foundation of all subsequent pro- 
ceedings in this cause. It seems to me that that motion should be 
first disposed of before we come into this trial. It would be a very 
awkward proceeding if we should spend thi>ee or four weeks here, 
with the sun riding with the Sirian star, in taking testimony, and the 
Senate should then finally be convinced that the order which had 
been made, and which is the foundation of this proceeding, was erro- 
neous and must be reversed. 

I want in this connection to say a few words in the nature of a per- 
sonal explanation. When I appeared here after that order was pro- 
nounced in the court, I suggested to the court certain questions 
which in my opinion arose upon the order which required consulta- 
tion between the counsel for the defendant before we could determine 
what steps we would take as his counsel. Among other things, I 
stated my impression to be that in the case of a plea in abatement 
being demurred to, or after replication demurrer being filed to that, 
the rule that the court could go back through the record was con- 
fined to the particular branch of pleadings out of which the de- 
murrer arose; and that the Senate having decided that our demurrer 
to the replication of the House was bad, tiie court were estopped from 
going back to other parts of the record. A newspaper say&-— I did not 
quite understand it at the time — ^that the Senator from Ohio [Mr. 
Thukman] administered to me a glowing and proper rebuke for my 
impertinence and easy impudence in suggesting that an order made 
by the court could be ^roneons. I want to purge myself of contempt, 
(not of the Senate, for I do not think the Senate regarded it as an 
impropriety on my part, but of contempt of the press that evidently 
did regard it as an improper suggestion,) by saying that there is no 
court in England or America exercising original jurisdiction which 
does not concede as one of the regular steps of practice, motions to re- 
consider, and in chancery motions for rehearing and bills of review 
upon errors of law apparent upon the record. Half the criminal 
oases that are tried in England and America are finally disposed of 
on motions for a new trial Based upon the suggestion that the court 
below has erred in admitting or rejecting testimony or in its in- 
structions to the jury, and no man on the bench or at the bar ever 
supposed that such a motion was disrespectful to the court. The 
courts of chancery in England which administer original jurisdiction, 
our courts in this country, our circuit courts, the Supreme Court of 
the United States, all have rules regulating motions for rehearing ; 
and the Supreme Court of the United States itself, sitting with sSi- 
vantages possessed by no other tribunal in the land to be correct in 
its judgment, has over and over again reversed its decisions. One 
of the first wnich was reversed was by Chief Justice Marshall revers- 
ing an opinion he had delivered himself, upon the ground that coun- 
sel had not argued the former case ; that is to say, he apologissed for 
the error in the former case upon the ground that counsel had not 
argued that case at the bar. 

In making the suggestion I did I beg to assert that I not only pro- 
fessed but that I entertained then and now the most perfect respect 
for this court. The Supreme Court of the United States would en- 
tertain a bill of review in any case where they had exercised the 
original Jurisdiction conferred upon them by the Constitution. A 
State, for instance, is sued by a bill in chancery in that court. Every 
proceeding in that suit is regulated by orders of the court, from time 
to time, if necessary; and every incident of a chancery case in En- 
gland pertains to tliat trial in that court, and you may make a motion 
for a rehearing upon any order or decree made by the court ; you 
may within a year file a bill of review for errors of law apparent 
upon the reccrd of that court, I presume no man will doubt that. 

Again, let me say that in a case which I shall refer to in subsequent 
arguments before this tribunal, two years after conviction on an im- 
peachment in the British Parliament a bill pointing out errors of law 
was filed for the purpose of reversing that decree ; and by some proc- 
ess, not very plain a*om the histones which I have examined, the 
party convicted was relieved from the efi:ect of the decree. So much 
for the explanation. 

Now I come back to this point : I say there was nothing disre- 
spectful to this court or any member of it in su^esting tlmt that 
order was erroneous. At that time I was exceedingly modest about 
the statement. It was my impression very decidedly, and I stat'Od 
it so ; but I have devoted a week to the examination of it, and I am 
now prepared to prove it so to the satisfaction of every lawyer who 
holds a seat in the Senate. That order is the foundation of the pro- 
ceedings that are now to go on, and it seems to me that the regular 
and proper course would be to have that motion for rehearing ar- 
gued and disposed of by this court. I feel satisfied that the posi- 
tions which I assumed in the suggestions I made are sound ; that 
that order is erroneous, especially m holding that the articles of im- 
peachment were sufficient in law ; a question not before the court at 
all, as I will satisfy every member of tne Senate when I get at it. If 
authorities can settle anything, then I say that we ought to be heard 
upon the reversal of that order before we go any further in the case. 

The authorities are plain, too plain to be doubted, and not a single 
conflicting case, to my knowledge, can be found. In two of the cases 
the Judges say that they have searched in vain for conflicting au- 
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thority, to wit, that on a plea in abatement where the demnrrer is 
overruled, or where it is followed by a replication to which a demur- 
Tor is filed, and that demurrer is overruled, the court cannot go back 
through the record ; na other parts of the record are before the court. 
That IS the well-settled rule both in thi» country and in England, as 
I can show by the authorities when we come to it. Then the order 
Tvhich was made was made erroneously ; I may use the honest lan- 
guage of the law. ** Erroneously^ is the honest, frank work. It im- 
plies no disrespect to the intellect of any Senator or the aggregated 
-wisdom of the Senate, for Ood nev^r made a court which could not 
err. We are readv to prove—not merely to assert, but to prove — ^by 
the authorities that that order is erroneous, and ought to be re- 
versed. 

The PRESIDENT pro tempore. Do the managers desire to be heard f 

Mr. Mana^rer McMAHON. No, sir. 

The PRESIDENT pro tempore. The cj^uestion raised by the counsel 
will be reduced to writing, and the Chair will submit it to the Senate. 

Mr. Manager JENKS. I submit that they ask for no special order. 
I do not know that they ask for any mling, and we therefore propose 
to proceed with the trial. 

The PRESIDENT pro tempore. The connsel objected to the ex- 
amination of the witness. 

Mr. SHERMAN. I suppose the question is. Shall the interrogatory 
beput to the witness f 

The PRESIDENT pro tempore. So the Chair understood, and he 
has asked that the proposition be reduced to writing. [A pause.] 

Bfr. CARPENTER. We ask the Clerk to read the order which we 
ask. 

The PRESIDENT pro tempore. The order will be read. 

The Chief Clerk read as follows : 

The connsel for the Moniied ol^eot to the evidence now ofVBrod and to all evidence 
to support the opening of the managers, on the groond that there can be no legal 
oonvicilon, the Senate haylne alreaay determine tho material and neoeesary faot 
that the defendant is not, and was not when Impeached, a dvU officer of the United 
States. 

The PRESIDENT pro tempore. The Chair will submit the question 
of objection to the Senate. [Putting tho question.] Senators con- 
curring in the objection will say "ay;" those non-concurring "no." 

The " noes "prevailed. 

The PRESIDENT pro tempore. The Senate overrules the objection. 
Proceed with the witness. 

George M. Adams examined. 
By Mr. Manager McMahon : 

Question. Mr. Adams, are yon the Clerk of the House of Represent- 
atives f 

Answer. I am. 

Q. [Handing a paper.] Take that paper and state where you re- 
ceived it and what it is. 

A., [Having examined the paper.] The paper which I hold in my 
hand purports to be " articles of agreement between J. S. Evans and 
C. P. Marsh." It was received by me from the Public Printer as a 
part of the original papers that were before the Committee on War 
Expenditures, I believe. It was forwarded to me from the Govern- 
ment Printing Office in connection with those papers. 

Q. Has it been in your possession ever since 7 

A. It has been in my possession ever since it was retnmed to me 
from tho Public Printer. 

Q. (By Mr. Manager Jenes:) What public printer f 

A. A. M. Clapp, I believe, is the name. 

Mr. McMAHON. We have no further questions. 

The PRESIDENT pro tempore. Do the counsel for the respondent 
desire to propound any questions f 

Mr.CA&ENTER. No, sir. 

Edwabd T. Bartlbtt called and examined. 
By Mr. Manager McBCahon : 

Question. Where do you reside f 

Answer. In tho city of New York. 

Q. What is your occupation I 

A. Attorney and counselor at law. 

Q. A member of what firm f 

A. Bell, Bartlett & Wilson. 

Q. Are you acquainted with Caleb P. Marsh f 

A. I am. 

Q. How long have yon known him T 

A. I think I have known him since the vear 1868 or 1869. 

Q. Have you been his legal adviser in tnattimef 

A. I have been. 

Q. State whether upon any occasion he came to you with a person 
whom he represented to be a Mr. Evans, for the purpose of having a 
contract drawn upT 

Mr. CARPENTER. Do the managers claim that they can intro- 
duce evidence of an interview between third persons at which we 
were not present f 

Mr. Manager McMAHON. Tes. sir ; we propose to connect the ac- 
cused with it in the course of tne trial. This is the mere formi^ 
part of tho proof. 



Mr. CARPENTER. We do not know any rule which aUows them to 
prove an interview between this man and two or three other men at 
which Mr. Belknap was not present. 

Mr. Manager McMAHON. I simply inquire for the fact, whether 
he came to draw the agreement. 

Mr. CARPENTER. That is no faot here, unless Mr. Belknap was 
present. 

Mr. Manager McMAHON. We cannot get in all our facts at once ; 
we must get tbem in one at a time. 

The PRESIDENT pro tempore. Do counsel object I 

Mr. CARPENTER. No ; go on. 

Mr. Manager McMAHON, (to the witness.) Can you answer the 
question f 

The Witness. Let the stenographer read the question. 

The question was read, as follows : 

Q. State whether upon any occasion he [Marsh] came to yon with 
a person whom he represented to be a Mr. Evans for the purpose of 
havinga contract drawn up f 

A. When I was employed to draw this contract Mr. Marsh came alone 
to my office. I did not see Mr. Evans until the contract was executed. 
Mr. Marsh came to my office, as I now remember, about the date of 
that contract, and handed me a written memorandum of his own con- 
taining in substance the subject-matter of this contract and requested 
me to reduce if to legal shape. 

Q. [Handing to the witness the paper identified by Mr. Adams.] 
Look at that paper, and see if that is the agreement which you drew 
up and which was signed by the parties f 

A. [Having examined the paper.] That is all in my handwriting. 

Q. The agreement is in your handwriting? ^ 

A. Yes, sir. 

Q. Who is the subscribing witness to itf 

A. I am. 

Q. That is your signature f 

A. Yes, sir. 

Q. Did the parties sign it in your presence f 

A. After the contract was drawn I was requested to call on him up 
town in the evening, at the store of Herter Brothers, No. 867 Broad- 
way, as I now remember. Mr. Marsh was a partner in that firm : and 
I was there introduced by Mr. Marsh to a eentleman called John S. 
Evans, whom I had never seen before and have never seen since. 
This gentleman and Mr. Marsh executed the contract in m^ presence. 

Mr. Manager McMAHON. We offer the agreement in evidence, and 
desire that the Secretary may read it. 

The PRESIDENT pro tempore. The paper will be read by the Sec* 
retary, if there be no objection. 

The Chief Clerk read as follows : 
Articles of agreement made and entered into this 8th day of October, A. D. 1870, 

by and between John S. Evans, of Fort Sill. Indian Territory, United States oC 

America, of the first part, and Caleb P. Marsh, of No. 51 West Thirty-fifth 

street, of the city, county, and State of Kew York, of the second part, vitnosseth, 

namely: 

Whereas the said Caleb P. Marsh has received from General William W. Bel- 
knap, Secretary of War of the United States, the appointment of post-trador at 
Fort Sill aforesaid ; and whereas tho name of said John S. Evans is to be filled into 
the commission of appointment of said |tost-trader at Fort Sill aforesaid, by per- 
mission and at the instance and request of said Caleb P. Marsh, and for the pur- 
pose of carrying out the terms of tms agreement: and whereas said John S. Evans 
is to hold sud position of post-trader as aforesaid solely as the appointee of said 
Caleb P. Marsh, and for the purposes hereinafter stated : 

Kow, therefore, said John S. Evans, in consideration of said appointment and 
the sum of f 1 to him in hand paid by said Caleb P. Marsh, tho receipt of which is 
hereby acknowledged, hereby covenants and agrees to pay to said Caleb P. Marsh 
the sum of $12,000 annually, payable quarterlv in advance, in the city of New York 
aforesaid: said sum to be so ]>ayable during the first vear of this agreement abso- 
lutely ana under all olrcumsuuices, anything hereinatter contained to the contrary 
notwithstanding; and thereafter said sum snail be so payable, unless increaseil or 
reduced in amount in accordance with the subsequent provisions of this agreement. 

In consideration of tJie premises, it is mutually agreed between tho parties 
aforesaid as follows, namely : 

First This agreement is made on the basis of seven cavalry companies of the 
United States Army, which are now stationed at Fort Sill aforesaid. 

Second. If i^ the end of tho first year of tJiis agreement the fiiroesof the United 
States Army stationed at Fort Sill aforesaid shsdl bo increased or diminished not 
to exceed one hundred men, then this agreement shall remain in full force and un- 
changed for the next year. If, howevor, the said forces shall be increased or dimin- 
isheo^ beyond the number of one hundred men, then the amount to be paid under 
this agreement by said John S. Evans to said Caleb P. Marsh shall bo increased or 
reduced in accoroanoo therewith and in proper proportion thereto. The above rule 
laid down for the continuation of this agreement at the close of the first year thereof 
shall be applied at the close of each succeeding year so long as this agreement shall 
remain in force and effect. 

Third. This agreement shall remain in force and effect so long as said Caleb P. 
Marsh shall hold or control, directly or indirectly, the appointment and position of 
poet-trader at Fort Sill aforesaid. 

Fourth. This agreement shall take effect from the date and day tbe Secretary nf 
War aforesaid shall sign the commission of post-trader at Fort Sill aforesaid, said 
oommission to be issued to said John S. Evans at the instance and request of said 
Caleb p. Marsh, and solely for tJie purpose of carrying oat the provisions of this 
agreement 

Fifth: Exception is hereby made in regard to the first quarterly payment under 
this agreement, it beinc agreed and understood that the same m^ do paid at any 
time within tho next tnirty days after the said Secretary of War shall sign the 
foresaid commission of ^)os^trader at Fort Sill. 

Sixth. Said Caleb P. Miarsh is at all times, at the request of said John S. Evans, 
to use anv proper influence he may have with said Secretary of War for tho pro- 
tection olf said John S. Evans while in the discharge of his legitimate duties in tho 
conduct of the business as post-trader at Fort Sill aforesaid. 

Seventh. Said John S. Evans is to co«dact the said business of po8^t^ador nt 
Fort Sill aforesaid solelv on his own responsibility and in his own name, it l;ciu|4 
expressly agreed and understood that said CalobP. Marsh shall assume no liability 
in tho promises whatever. 
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Bighth. And it ia expressly understood Mid agreed that the stipulations and 
ooyenants aforesaid toe to iHE^ply to and bind the heirs, executors, and administra- 
tors of the respective piuiies. 

In witness whereof the parties to these preeento have hereunto set their hands 
and seals the day and year first above written. 

JOHN 8. EVANS, [seal.] 
C. P. MAItSH. [BBAL.] 

Signed, sealed, and deliyered in presence of — 

E. T. BAUTLBTr. 



We are through with the witness for 
Have the counsel any questions to 



Mr. Manager McBfAHON. 
thepresent. 

The PRESIDENT pro tempore. 
askf 

Mr. CABPENTEE. No, sir. 

Mr. Manager McMAHON. I desire to ask oonnsel on the other side 
if they have any objection to permitting Mr. Bartlett to return home, 
liable to be recalled by telegraph f 

Mr. BLACK. We have no objection. 

Mr. Manager McMAHON. We shall need him again. He is not 
discharged, but we will take the responsibility of letting him go, we 
tel^^phing him when we desire him to be here. 

The PRESIDENT pro tempore. The next witness will be called. 

Mr. Manager McMAHON. I should like to know if John S. Evans 
has arrived yet f 

The PRESIDENT jpro tempore. The Secretary will call the name. 

The Chief Clerk called the name of John S. Evans, but no response 
was heard. 

John I. Fisher's name was called and no response made. 

Georob W. Moss called and examined. 
By Mr. Manager McBCahon: 

Question. What is your occupation at present f 

Answer. I am the agent of Adams Express Company in Washing- 
ton. 

Q. How long have you been in their employ, f 

A. Eleven years. 

Q. Continuously f 

A. Tes, sir. 

Q. What position have you held for the last six years f 

A. Within that time I have held two or^three different positions in 
the office. 

Q. State them. 

A. Six years ago I was in charge of the money department, and 
four yea rs ago I was appointed acting agent ; two years ago, agent. 

Q. Who succeeded you in the money department f 

A. Mr.Giddings. 

Q. Who is your money-delivery clerk f 

A. BIr. Dodge. 

Q. How long has he been sof 

A. I think he has been there for fifteen or sixteen years. 

Q. Have you brought with you the books that you were subpoe- 
naed to bring f 

A. Tes, sir. # 

Q. Please produce them; we wish to look at them. 

[The witness produced the books.] 

Mr. RANDOLPH. Mr. President, is there any objection on the 
part of the Senate and counsel to have the witness stand at your 
right or left f So far as I am concerned, it is utterly impossible for me 
to hear one word out of three that is spoken. It has been so during 
the whole time. If I take the seat of another Senator it is at his in- 
convenience. This is my seat. I have no right to another, but I 
have a right to hear what is said. 

[The honorable Senator occupies the extreme northwestern seat in 
the Chamber.] 

The PRESIDENT pro /empofv. The Chair will state to the Senator 
that he designated a little higher place for the witnesses, but the 
managers and counsel thought it would be preferable to have the 
witness in front of the desk, and the Chair submitted that to the 
Senate, and, as there was no objection, the witnesses were placed 
there. 

Mr. BLAIR. We do not object to the change proposed. 

The PRESIDENT pro tempore. Is there objection to the witnesses 
standiuff near the Chair on a higher place f 

Mr. Manager McMAHON. l^ere will have to be some arrange- 
ment for the handing of these books there. 

The PRESIDENT pro tempore. The witness will stand on the right 
of the Chair on a level witn the Secretary's diosk and try to make 
himself heard. 

[The witness was placed in the position stated, as were the subse- 
quent witnesses.] 

Q. (By Mr. Manager McMahon :) Mr. Moss, have you your books 
arranged in order by years f 

A. I es, sir. 

Q. Turn to the book that contains your bound way-bills for Novem- 
ber, 1870. 

A. Tes, sir ; here it is. 

Q. Turn to the original way-bi}l of November 1, 1870, shipment 
from New York. 

A. [Examining book.] I have it here. 

Q. Before we ask you its contents, state if that is the original pa- 



per that accompanies shipments of money from New York to Wash- 
ington City. 

A. It is. 

Q. In whose handwriting is that bill f 

A. Mr. Moody^s. 

Q. Where does he reside f 

A. In New York. 

Q. State the custom in your office in ^regard to verifying the pack- 
M^es that are put into the safe with the way-bill that accompanies 
them. 

A. They are verified by the check of the clerk who places them in 
the safe and his signature at the bottom of the manifest. 

Q. Tell us if there appears to have been a package sent from New 
York, and, if so, from whom, to General Belknap of that date f 

A. Yes, sir ; a package of tifiOO for General Belknap on that date. 

Q. Sent by whom f 

A. C. P. Marsh. 

Q. From what point f 

A. From New York to Washington. 

Q. Now turn to the book under date of January 17, 1871 ; have you 
the original way-bill of that date f 

A. Yes, sir. 

Q. Do you find a shipment there to General Belknap f 

A. Yes, sir ; one package, flySOO, from C. P. Marsh to Hon. W. W. 
Belknap. 

Q. From what point was it shipped f 

A. From New York. 

Q. In whose handwriting is that way-bill f 

A. In the same, Mr. Moody's. 

Q. Mr. Moody's or Mr. Young's I 

A. Mr. Moody's. Mr. Young verifies the manifest. 

Q. Turn to the book for April 18, 1871 ; do you find a shipm^it 
there to General Belknap f 

A. I do. 

Q. Give the particulars of it. 

A. One package, |1,500, from C. P. Marsh to Hon. W. W. Belknap, 
from New York. 

Q. Whose handwriting is that in f 

A. The same ; Mr. Moody's. 

Q. By whom checked T 

A. Mr. Young. 

Q. Now turn to November 4, 1873. 

A. I have it. 

Q. State the contents of that way-bill. 

A. One package, |1,500, from C. P. Marsh to General W. W. Belk- 
nap, from New York. 

Q. In whose handwriting is that made out f 

A. The same ; Moody's. 

Q. And checked by Young I 

A. Checked by Mr. Young. 

Q. Now turn to the 10th of April, 1874. 

A. April 10, 1874, from New York, one package, |1,500, from R. G. 
Carey <& Co. to Hon. W. W. Belknap 

Q. In whose handwriting and by whom checked f 

A. It is in the handwriting of Mr. Moody. There is no check on 
this bill. Mr. Young was absent then. 

Q. Turn to the 24th of May, 1875. 

A. May 24, 1875. from New York, one package, |1,000, from R. G. 
Carey & Co. to W. W. Belknap. 

Q. In whose handwriting is that way-bill and by whom checked f 

A. It is in Mr. Moody's writing. There is no check at the bottom. 

Q. Now turn to November 8. 1875. 

A. November 8, 1875, from New York, one package, $500, from R. 
G. Carey & Co. to Hon. W. W. Belknap. 

Q. In whose handwriting is that way-bill or manifest f 

A. Mr. Moody's. 

Q. And checked by Mr. Young f 

A. Mr. Youngs check is not on it. 

Q. Take. January 18. 1876. 

A. That I have not here with me. That book is in the binder's 
hands. 

Q. We may probably take a statement of that at some future time. 
Have you any book from which you can make a statement of it f 

A. Yes, sir. 

Q. What book is itf 

A. The delivery-book. 

Q. State what that is, the date, and all about it. 

A. The package on the manifest of January 18, 1876. was received 
here on the morning of the 19th ; it was for a parcel valued at |2,000, 
with no name of the consignor given, for Mrs. W. W. Belknap. 

Q. Was it money or a parcel? 

A. I cannot say. 

Q. Now, in regard to all these way-bills or manifests, I desire to 
ask you a few general questions. Axe these the money shipments 
from New York to this city f 

A. Yes, sir ; this book contains the money as well as the freight 
way-bills. 

Q. But these you have been reading from are the money way-bills? 

A. Yes, sir ; the money way-bills. 

Q. In what way does that money come forward from New York f 
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A. It comeB to ns in a safe. 

Q. Aftor the safe is ojieued, state whether the marks on the con- 
tents of the packages are compared with the way-bill. 

A. Yes, sir ; they are. 

Q. And if f oand not to correspond in the least particolar, what takes 
place f 

A. Upon the receipt of a safe containing money packages it is the 
daty of the clerk to check each package from off the manifest and 
attest it by his particular check. If it should turn out that a package 
was short, we should have to telegraph about it. 

Q. That is marked " short!" 

A. The package is marked " short," and we telegraph at once. 

Q. Ton know nothing, of course, about the contents except from 
the marks on the ontsicte f 

A. That is the only way. 

Q. Now state from these way-bills what were the marks on the out- 
side of each one of these packages delivered to General Belknap, and 
particularly whether the money mark would be on the onteide of each 
one and the amount of money. 

A. Each package would be marked with the amount of money said 
to be contained in the package. The envelopes that are in common 
use by express companies have the name of the shipper as well as the 
consispee. 

Q. Bo wherever the way-bill shows that a package marked "11,500*' 
came forward, that package must have had "|1,500" in figures marked 
on the outside f 

A. Exactly. 

Q. Is not the only place from which you could get the information 
to make up the way-bills the outside marks f 

A. Yes, sir. The money way-bill is a perfect transcript of the face 
of the money envelope except the local address in the city. 

Q. You have besides these way-bills the receipt-books. Explain 
now to the court how those receipt-books are made up first and by 
whom before they are sent out with the delivery clei^ to deliver the 
money. 

A. After a money manifest is checked, it is the duty of a clerk who 
is delegated for that purpose to transcribe the entries from the mani- 
fest to the delivery book, and this delivery clerk then takes his book 
and checks the packages to see that they are all there before he leaves 
the office; so that the delivery book is a transcript of the manifests. 

Q. And he sees also that the book corresiK>nd8 with the marks on 
the packages? 

A. He must see. 

Mr. Manager McMAHON. I believe that is all, Mr. Moss, at pres- 
ent. Gentlemen on the other side can examine. 

Mr. BLAIR. We do not intend to cross-examine him. 

Jonas S. Dodos called and examined. 
By Mr. Manager McMahon: 

Question. How long have you been in the employ of Adams Ex- 
press Company T 

Answer. Since 1856. 

Q. In what capacity? 

A. In various capacities. 

Q. How long have you been the money-delivery clerk f 

A. For thirteen ^ears. 

Q. These last thirteen years f 

A. The last thirteen years. 

Q. Take the delivery books — you have them in order — take first 
November 1, 1870. 

A. I have the deliveiy-books, [producing books.] 

Q. See whether, on the iML of November, 1870, you had a package 
for General Belknap ; and, if so, from where, what it was, and to 
whom you delivered it, and who receipted for it. 

A. I find an entry of November 2, 1870, *'One package, valne 
$1,500, from New York," to Hon. W. W. Belknap. 

Q. Does the 8hipi>er's name appear f 

A. The shippers name appears in pencil. 

Q. Who was the shipper f 

A. C. P. Marsh. 

Q. Did yon deliver that in person ; and, if so, by whom was the re- 
ceipt given to you T 

A. I hold the receipt of W. W. Belknap. 

Q. Is that his handwriting f 

A. Yes, sir. 

Q. Does your receipt book show the individual person to whom you 
delivered the package T 

A. Yes, sir. 

Q. Now turn to the 17th of Januaiy, 1871. 

A. I have the book for January 17, 1871. 

Q. Now state what appears there that has reference to this case — 
the delivery of money to Mr. Belknap. 

A. There appears one package from New York, value |1,500, from 
C. P. Marsh to Hon. W. W. Belbiap. 

Q. By whom receipted f 

A. The receipt is sipped " W. W. Belknap." 

Q. Whose handwriting is that receipt in T 

A. It seems the same as before, " W. W. Belknap." 

Q. Turn now to April 18, 1871. 



A. On April 18, 1871, 1 find one package from New York from C. P. 
Marsh, $1,500, to Hon. W. W. Belknap, and the receipt is signed by 
"John Potts, for W. W. B." 

Q. Who was John Potts f 

A. John Potts was chief clerk of the War Department. 

Q. He is now dead, is he not f 

A. He is dead. 

Q. Yon delivered that package to Mr. Potts for General Belknap f 

A. I delivered the package to Mr. Potts. 

Q. Now turn to the 4th of November, 18731 

A. November 4, 1873, one package, from New York, from C. P. 
Marsh, $1,500, to General W. W. Belknap, delivered to H. T. Crosby, 
for W. W. B. 

Q. Who was H. T. Crosby! 

A. H. T. Crosby was chief clerk of the War Department. 

Q. He is now in the War Department, is he not f 

A. He is still in the War Department. 

Q. Did you deliver that to Mr. Crosby for General Belknap f 

A. I did. 

Q. Now turn to the 11th of April, 1874. 

A. There appears on the llth of April, 1874, one package from R. 
G. Carey & Co., New York, $1,500, to Hon. W. W. Belknap. 

Q. Receipted for by whom f 

A. The receipt is signed " W. T. Barnard." 

Q. Do you know who Mr. Barnard is f 

A. I know he is in the War Department, in the chief clerk's room. 

Q. You delivered that package to him for General Belknap f 

A. Yes, sir; for General Belknap, in the chief clerk's office. 

Q. Now turn to the 25th of May, 1875. 

A. May 25, 1875, 1 find entered one package, $1,000, from New York, 
from R. G. Carey & Co., to W. W. Belknap. The receipt is signea 
"H. T. Crosby." 

Q. Do you know who H. T. Crosby wast 

A. H. T. Crosby was chief clerk of the War Department. 

Q. That was receipted for by him for General Belknap f 

A. It is not so designated here. 

Q. It is only signed " H. T. Crosby T" 

A. That is all. 

Q. Now turn to November 8, 1875. 

A. I have November 9. 1875, here. I have one package from New 
York, value $500, from R. G. Carey & Co., New York, for Hon. W. W. 
Belknap. The receipt is signed ** W. W. Belknap." 

Q. In whose handwriting is that signature f 

A. It seems to be W. W. Belknap's. 

Q. Now turn to the 19th of January, 1876. 

A. January 19, 1876, I find one package, valne $6,000, from New 
York — no name given of the person who sent it — to Mrs. W. W. Bel- 
knap. 

Q. By whom is that receipt signed f 

A. It is receipted by "Mrs. W. W. Belknap, 2222 G street." 

Mr. Manager McMAHON. We say to the gentlemen on the other 
side that we claim nothing from this shipment except as side-evidence 
of other facts that we expect to prove in the case. I desire to call 
the attention of the counsel on the other side to the fact that we want 
to know if they make any point on these signatures of General Bel- 
knap himself f 

Ml, CARPENTER. We are not making any points at alL 

Mr. Manager McMAHON. I observe that. 

Mr. CARPENTER. We are respectful spectators. 

Mr. Manager McMAHON. We are through with the witness. 

The PRESIDENT pro tempore. Do counsel desire to ask the wit- 
ness any questions f 

Mr. CARPENTER. No, sir. We have a mere curiosity in knowing 
from the managers whether they claim anything from this last pack- 
age of $2,000? 

Mr. Manager McMAHON. I think not. 

Mr. CARPENTER. You do not claim anything against Mr. Bel- 
knap on that account f 

Mr. Manager McMAHON. I think not ; but if in the course of the 
trial something that we do not now expect should be developed, we 
do not expect to be debarred from claiming that, of course. 

H. T. Crosby sworn and examined. 
By Mr. Manager McMahon: 

Question. Look at the book produced by the last witness contain- 
ing the receipt of November 9, 1875, and say in whose signature that 
receipt is. 

Answer. It seems to be a receipt by W. W. Belknap. 

Q. In whose handwriting is it. 

A. It looks to me like his. 

Q. Are you familiar with his handwriting f 

A. I am quite familiar with it. 

Q. You have seen it a good many, times f 

A. A great many times. 

Q. Are you not sure that it is his handwriting f 

A. I am as positive as I am of most signatures I am familiar with. 

Q. Turn now to the 25th of May, 1875, and say by whom that re- 
ceipt is signed f 

A. By myself. 
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Q. For whom f 

A. For General Belknap. 

Q. Why did yon sign yoor name to it when the package was for 
General Belknap f 

A. It was nsaal for me to sign the receipts for express packages for 
General Belknap or any Secretary of War. 

Q. Did yon sign that for the Secretary of Warf 

A. Yes, sir. 

Q. Did yon hand that package oyer to him f 

A. I snppoee I did. I have no recollection of it now. 

Q. Now torn to the 11th of April, 1874. 

A. Under date of April 11, 1874, there appears a package for |1|600, 
the receipt signed hy " W. T. Barnard.'' 

Q. In whose handwriting is that receipt si^ed by Barnard f 

A. It looks like his. I recognize it as oJa signatore. I wonld ordi- 
narily recognize it as his signatore. 

Q. What position did he hold? 

A. He was clerk in the War Department, on dnty with the Secre- 
tary of War. 

Q. What room did he occupy in the War Department? 

A. The same room with the Secretary of War. 

Q. He was his confidential clerk, was he not f 

A. Tee, sir. 

Q. Pass to the next, November 4, 1873 f 

A. November 4, 1873, appears one package, tl|500 ; the receipt signed 
Uy *< H. T. Crosby for General Belknap.'' 

Q. Whose handwriting is thatf 

A. The receipt is in mine. 

Q. You received that money T 

A. Yes, sir ; I suppose I did. 

Q. Did you deliver it to the Secretary f 

A. I think so. 

Q. Turn now to April 18, 1871 1 

A. April 18, 1871, appears an entry, $1,600, W. W. Belknap, signed 
by John Potts. 

Q. Who was John Pottsf 

A. John Potts at that time was chief derk of the War Depart- 
ment. 

Q. Is that his handwriting f 

A. Yes, sir ; I recognize it as his handwriting. 

Q. Was he authorized to receive packages for the Secretary f 

A. That I do not know. 

Q. Did he in fact receive them f 

A. He often received them. 

Q. Turn now to January 17, 1871. 

A. Janna^ 17, 1871, appears one package, $1,500, the receipt 
signed by w. W. Belknap. 

Q. In whose handwritmgf 

A. It looks like General Belknap's signature. 

Q. Is it hist 

A. I think it is. 

Q. Turn to November 2, 1870. 

A. November 2, 1870, appears one package, $1,500, signed by W. 
W. Belknap himself. 

Q. Now tell us in whose handwriting it is f 

A. That appeius to be General Belknap's signature alao. 

Q. What position do you occupy in the War Department, and for 
how long a time have you been there f 

A. I have been there in various capacities as clerk for twelve or 
thirteen years. 

Q. What connection had you with General Belknap at any particu- 
lar time f 

A. I was his confidential clerk. 

Q. During what period f 

A. During the years 1870, 1871, and a part of 1872. 

Q. Up to what date in 1872 f Do you remember f 

A. I think until the 24th of July ; somewhere thereabout. 

Q. What position did you assume after you ceased to be his confi- 
dential secretary f 

A. I was appointed chief clerk of the Department upon the death 
of John Potts. 

Q. How long did you occupy that position f 

A. I still occupy that position. 

Q. Mr. Potts died in what yearf 

A. July, 18?^. 

Q. Have you made an examination of the records of the War De- 
partment for the purpose of ascertaining where General W. W. Bel- 
knap was upon the 25th of July, 1871 f 

A. Yes, sir. 

Q. Where was he at that date f 

A. I do not recollect. 

Q. [Producing a letter.] You may have this letter, if it is in your 
handwriting^ to refresh your memory. You can look over that letter. 

A. [Examining the letter.] It is not in my handwriting, but I 
dictated it. 

Q. Where was General Belknap on the 25th day of July, 1871 T 

A. I cannot state positively where he was. 

Q. Was he in Washinj^n City! 

A. 1 do not know, but it appears from our records that he was ab- 
sent. 



Q. How do you make it appear from your records that he was ab- 
sent? 

A. By the manner in which the correspondence, the letters, indorse- 
ments of the Department, and orders were signed. 

Q. Now turn to the 13th of June, 1872, and state whether he was 
in the city of Washington at that date. 

A. I do not know of my own knowledge whether he was or not/but 
from the record it appears that a telegram was sent to him at West 
Point on the 12th and 16th of that month. No record as to the 13th 
appears. 

Q. Where was he upon the 22d of November, 1872 f 

A. A telegraphic dispatch was sent to him at Chicago on the 19th, 
and one to New York on the 23d, but the records do not show where 
he was on the 22d, nor do I know myself. 

Q. Where was he upon the 16th day of June, 1873 T 

A. The record appears to show him at West Point. 

Q. The memorandum that you have there was made out at your 
dictation f 

A. Yes, sir. 

Q. From an inspection of the record f 

A. From an inspection of the record. 

Q. You were examined at one time, I believe, by a subcommittee 
of the board of managers f 

A. Yes, sir. 

Q. When General Belknap went out of office state whether any ap- 
plication was made to you by him for his papers. 

A. No, sir; there was no application made by him. There was a 
direction given by him verbally to me to send him his private papers. 

Q. Now state what character of papers you have, whether they are 
all of an official character or of another character besides official ; 
and, if so, what term do you use to designate letters that appertain 
to business but are not really official letters f 

A. It depends, I suppose, upon the taste of the person who has 
them in his possession as to wnat he calls them. 

Q. Give us now an instance of that particular matter, whether 
there were several kinds of letters that General Belknap received. 

A. There are, of course, letters private and letters public ; letters 
which he regards as confidential and which he does not put on file, 
and letters which go regularly upon the public file. As to his own 

r)rsonal private matters he is at liberty to dictate, or ansr Secretary 
have ever seen is at liberty to dictate, whether he shall put them 
upon record or not. It is a matter in his Judgment. 

Q. Did you have a book called an index oisemi-offlcial letters f 

A. I had no book called an index or known by any such term. I 
kept a book, a memorandum of such letters as were received and 
handed to me for record in that book. 

Q. Did those letters go upon the regular record of the War Depart- 
ment f 

A. No, sir; I think they never did. 

Q. There was a distinction made between the letters? 

A. Yes, sir ; they were considered private letters. 

Q. What passed between you and the Secretary, Mr. Belknap, in re- 
gard to his letters after he went out of office f Give us about the 
htnguage. 

A. I think he merely said to me, " Send my private papers and other 
matter to me." 

Q. The application that Mr. Marsh made to have Mr. Evans ap- 
pointed ; do you remember a letter like that f 

A. Yes, sir. 

Q. Was that among the files of the official letters of the Govern- 
ment f 

A. No, sir; I think not ; never. 

Mr. Manaser McMAHON. Before proceeding any further, we de- 
sire to notiiy the gentlemen on the other side that this is one of the 
documents which we have served a written notice on them to pro- 
duce ; and unless objection is made now, we shall proceed to examine 
in regard to the contents of that letter. 

The PRESIDENT pro tempore. Is there objectionf The Chair heus 
none. 

Q. (By Mr. Manager McMahon:) Give us the contents of that letter. 
If you have the letter, that would answer all the purposes. 

Mr. CARPENTER handed a letter to the manager. 

Mr. Manager McMAHON, (to the witness.) Look at that letter, 
and see if that is the letter that you handea to General Belknap. 
[Handing a letter.] 

A. [Examining letter.] I suppose this was in the package of let- 
ters presented to him. 

Q. You observe the handwriting f 

A. Yes, sir. 

Q. From whom did you get this letter? 

A. I suppose I got it from General Belknap. I must have got it 
from him. At this period of time I do not recollect. 

Q. You put that amonff the semi-official private letters. By whose 
direction was that done T 

A. That was ordinarily assumed to be by direction of the Secretary 
when it was handed to me. 

Q. I understood you to state a while ago that the classification of 
official and confidential letters depended upon the Judgment of the 
person who received the letter. 

A. Yes. sir. 
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Q. And this letter was handed to yon as one of the oonfidentlal 
class which was indexed and did not go upon the pablic record. 

A. Yes, sir. 

Q. This never did go npon the public records, did it f 

A. It never did. 

Q. Who had possession of this letter when General Belknap went 
out of office f 

A. It was one of a series of letters of the same character that had 
heen stowed away in the bottom of an old bookrcase ever since I re- 
linqnished the position of clerk to General Belknap in 1872. 

Q. Stowed away among the confiential, semi-official letters f 

A. Tee, sir. There was no particular form for it. They were wrapped 
up in a package and pat away. 

Q. How did yon come to get this particular letter and deliver it to 
General Belknap f 

A. I delivered that with the other letters to him. 

Q. Did not a conversation pass between you and Mr. William T. Bar- 
nard in regard to this letter f 

A. I think there did. 

Q. What was that conversation while you were searching for this 
letter? 

A. I do not recollect. 

Q. Were you not looking for the letters that related to the Fort 
Sill matter? 

A. Probably I was ; I do not recollect 

Q. And in looking for those letters you found this one f 

A. That may be the case ; I have not the recollection of it now. 

Mr. Manager McMAHON. We desire the Secretary to read this let- 
ter now, and we offer it in evidence. 

The Chief Clerk read as follows : 

No. 51 "Wmt TmBTY-WFTH ^iRrarr, 

New York Oity, October 8, 1870. 
Dbab Sm : I have to ask that the apiwintment which yon have gtven to me as 
post>tiader at Fort Sill, Indian Territoiy, be made in the name of John S. Bvans, 
a« it wUI be more convenient for me to have him manage the business at present 
I am, my dear sir, your very obedient servant, 

C. P. MARSH. 

P. S.— Please send the appointm^t to me, 51 West Thirty-fifth street, New York 
City. 
Hon. W. W. Belknap, 

Secretary of War, WaaMngton CUy, 

Q. (By Mr. Manager MoMahon:) Mr. Crosby, were yon ever exam- 
ined as to what papers relating to the Fort Sill matter were in the 
War Department and had been surrendered f 

A. Yes, sir ; I think I was. 

Q. Before what committee f 

A. The Judiciary Committee. 

Q. In your testimony before the Judiciary Committee, did you refer 
to this letter f 

A. I think not. 

Q. How did we know that this letter was in existence and had been 
handed to you by General Belknap f 

Mr. CARPENTER. Had you not better state that yourself I 

Mr. Manager McMAHON. We want to find out if ttie witness does 
not know. 

Mr. CARPENTER. You know a great deal better than the witness 
can telL 

The Witness. I do not know how you came to know about it. In 
£Eust it had almost passed out of my memory. 

Q. (By Mr. Manager McMahon :) It had passed out of your mind f 

A. Yes, sir. 

Q. Was this letter delivered by itself or with a general package f 
Was this paper delivered by you to General Belknap before you had 
sent the others or after f 

A. My recollection is not very distinct, but I think at the present 
time that I delivered that letter before the package was delivered. 

Q. Was it on the day he resigned or the next day that you handed 
this letter to him ? 

A. I do not recollect whether it was the day before, the day after, 
or the same day. It was thereabouts some time. 

Q. And you handed him this letter by itself f 

A. I am not positive about that. 

Q. Was it at a request by him to look through for these Fort Sill 
papers? 

A. That I do not recollect. 

Q. Was General Belknap a subscriber for the New York papers? 

A. The Department subscribed for the papers. 

Q, Where were those papers put when delivered T 

A. They were delivered to him sometimes. 

Q. Was the New York Tribune one of those papers? 

A. Yes, sir. 

Q. For how many years has the New York Tribune been taken at 
the War Department and delivered there f 

A. I should say ever since seven or eight years. 

Q. Do you know that General Belkuap was in the habit of reading 
and looking over the New York papers, say particularly the New 
York Tribune! 

Mr. CARPENTER. One moment. Do the managers really think 
that is competent evidence f 



Mr. Manager McMAHON. I think so. We propose to show some* 
thing that was in the New York Tribune. 

Mr. CARPENTER. To carry the knowledge of it up to General 
Belknap by the fact that he sometimes read the papers T 

Mr. Manager McMAHON. We will carry it a little closer than that. 

Mr. CARPENTER. Why do you not do it, then! 

Mr. Manager McMAHON. It is only a question of the degree of 
evidence and not of the competency of evidence. 

Mr. BLACK. Is it any evidence at all f 

Mr. Manager McMAHON. I think it is good to go to a court or a 
Jury as to whether it is a fair presumption of law. 

Mr. BLACK. The courts have decided it over and over again. 

Mr. Manager HOAR. We propose to add to the direct evidence 
that he knows the contents of a particular paj;>er, that ho was in the 
habit of reading that paper. It is confirmatory ; that is all. It is not 
very strong. 

Mr. Manager McMAHON. That is all there is of it. Do the counsel 
insist on their objection f 

Mr. CARPENTER. We have not made any objection. We appeal 
to you. 

Mr. Manager McMAHON. If you appeal to me, and let me have it 
all my own way, I will proceed. 

(To the witness.) The question is whether General Belknap was 
in the habit of reading the New York Tribune. 

A. I think it was customary for him to read the New York papers. 
Whether he particularly read the Tribune or not I cannot say. 

Q. Have you any recollection of the attention of the Secretary of 
War being called to this article in regard to the Marsh matter in 1872? 

A. I know the Secretary of War observed that article and read it. 

Q. State to the court how you know that fact. 

A. I think I heard him read it, if my recollection serves me. 

Q. You think you heard him read it f 

A. Yes, sir. 

Q. Do you know of any order being based upon it, upon reading 
that article f 

A. No, sir ; not precisely that. 

Q. Do you know of any order being issued about that time, after 
General Belknap had read this article in the New York Tribune f 

A. I know that General Belknap read the article, and I know that 
he wrote an order to the Adjutant-General inc^uiring as to the truth 
or untruth of the matters set iovih in that article so far as Fort Sill 
and Camp Supply were concerned. I think that that letter was pro- 
duced in evidence by me before the Judiciary Committee. 

Q. Have you the New York Tribune there f 

A. No, sir. 

Mr. Manager McMAHON. I think Mr. Spofford probably brought 
it in just now. If so, we will hfvve it read. 

[A file of the New York Tribune was produced and placed before 
the witness.] 

Q. (By Mr. Manager McMahon :) Turn to the Tribune of 16th of 
February, 1872. Is the article there f 

A. [Examining.] Yes, sir. This is a copy of the same article. 

Mr. Manager McMAHON. Let the Secretary read that article, if 
you please. 

The Chikf Clerk. This article is dated " Washington, Thursday, 
February 15, 1872." Passing over the first paragrapn, the next one 
commences : 

Army officers stationed at forte in the Westoomplain of the extortions practiced 
by the post-trailers and of the gross abnses practiced nnder the law whicn author* 
izes th^ f^pointment. Those traders are nren the exclosive privilege of selling 
goods upon the military reservations to t-he officers, soldiers, Indians, and omi- 
granto. The privilege is so valaable that it is obtained by political or family in- 
flnenoe at Wasnington by men who never go to the posto or engage in the business, 
bat farm out the privilege to actoal traders for soma amonnting in some cases to 
$10,000 or $1^000 a year. The traders occnpy relations to the Army similar to those 
the sutlers held daring the war, with this exception : that the sutlers were nnder 



control of the post coimnauders, and the soldiers were protected against their rapac- 
ity by the power of a council of officers to fix a tanfif of prices at which goods 
should be sold, whereas the traders are i4>pointed by the Secretary of War. and. 
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having no competition and being under no control, charge any price they please. 
The sutlers were abolished at the close of the war, and the Oommissary Depart- 
ment was required to furnish the necessary mitides formerly kept by the sutlers 
and to sell them to the soldiers at cost price. This law the commissaries found irk- 
some, and they have always managea to evade it. Soon after it went into effisct, 
the A^jntant-General issued an order allowing any one to trade at a military post 
who should show fitness to the department commander. This was a good Arrange- 
ment for the troops, for it gave them the advantage of competition : but it did not 
suit the traders, who have always sought exclusive privileges. It lasted until the 
summer of 1870, when, on the recommendation of the Secretary of War, a section 
was put into the Army bUl authorising the Secretory to appoint one or more trad- 
ers at each military post " for the convenience of emigrants, freighters, and other 
citizens." The secuon was plausibly worded and pae»od without oljoction. Un- 
der it the Secretary appointo but one trader at each post, and refuses to appoint 
more, so that this sinf^e trader, having a monopoly of all the business, plnnders 
the officers and men by charging them outrageous prices. There is no escape from 
his rapacity, because uio officers have no control over him as they had over the sut- 
ler. There is good authority for stating that traders* mivilegos are systematioally 
farmed out by tliose who obtain them from the War Department. The Secretary 
is not chained with being cognixant of these practices, and probably has not been 
informed of them. One of the most outrageous cases of the kind is described in the 



f oUowing letter from an officer stationed at Fort SilL Indian Territory : 

" I have incidentally learned that you have a desire to know whether a oonns is 
required from the traders here, for tne privilege of trading, and have been urged 



to write you the facto in the case. As there seems to be no secret made of the 
matter and as. in common with all others hero, I feel it to be a great wrong I think 
you will roailily excuse the prceumntion which my writing unasked by you uiii;ht 
indicate. I have read tho oonliact between J. S. Evans, a Fort Sill trader, and <). 
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P. or C. E. Marsh, of 1867 or 1870, Broadway. Now York, office of Herter Brothers, 
whereby J. S. Evans is required to pay said C. P. or C. E. Marsh the sum of $13,000 
per year, quarterly in advance, for the exclusive privilege of trading on this mili- 
tury reservation. I am correctly informed that said sum has been paid since 
soon after the new law went in force, and is now paid, to indade some time in Feb- 
ruary next This is not an isolated case. I am informed by officers who were sta- 
tioned at Camp Supply that Lee &. Beynoids paid $10,000 outright for the same exdn* 
aive privilege there. Other cases are talked of, but not corroborated to me ; sufficient 
to state, the tax hero amounts to near $40 per selling day, which must necessarily 
be paid almost entirely by the command, and you can readily see that prices of 
■uch goods as we are compelled to buy must be grievously augmented thereby. It 
not being a revenue for tne Government and Mr. Marsh being an entire stranger 
to every one at the post, itis telt by every one informed of the facts to be, as I nid 
before, a very great wrong." 

Q. (By Mr. Manager McMahox :) Is that the article, Mr. Crosby f 

A. That is the article. 

Q. [Producing a paper.] Look at this order, a certified copy from 
the War Department, and see whether it is the order issued by the 
Secretary of War after reading that article in the New York Tribune. 

A. [Examining the paper.] Yes, sir; that appears, to the best of 
my recollection, to be a true copy. 

Mr. Manager McMAHON. Let the Secretary read that, date and 
all. 

The Chief Clerk read as follows : 

Wab Department, 
WatkingUm Oity, February 17, IfiTS. 

The commanding officer at Fort SlU wlU n^rt at once direcUy to the Acijutant- 
General of the Army, for the information of the Secretary of war, as to the basl> 
ness character and standing of J. S. Svaiis, post-trader at that post, whether Iiis 
prices for goods are exorbitant and unreasonable or whether his goods are sold at 
a fair profit; whether the prices charged now and since his appointoient to that 
position by the Secretary of War. nnder the act of July 15, 1870, are higher than 
those charged by him prior to that appointment, when ho was trader under provioos 
appointment ; whether he has taken advantage of the fact that he is sole trader at 
that post to cypress purchasers bv exorbitant prices ; whether he charges higher 
prices to enlisted men than to officers ; and whether he has complied vnth the re* 
qniremonts of the circular of the Adjutant-General's Office issuea June 7, 1871. 

The commanding officer is expected to make as full and as prompt report as is 
possible. 

W. W. B. 

Mr. Manager McMAHON. That is sufficient. 

Mr. CARPENTER. I understand that document has not been fuily 
read yet. 

Mr. Manager McMAHON. I think it has. That is the whole of 
the letter. 

Mr. CARPENTER. No ; it is all one letter to the Adjutant-General, 
containing two different subjects. Let the rest be read. 

The Chief Clerk read as follows: 

Also similar letter to commanding officer at Camp Supply in regard to the post- 
trader there, A. E. Reynolds. 

The foregoing instructions were communicated to the commanding officers of 
Fort Sill and Camp Suj>ply, Indian Territory, by the A^utant-Genend, in letters 



dated Februaiy 19, 11 
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Wab I>BFAItIlfENT, AnjUTANT-GSHBBAL'S OFFICE, 

Washington, March 14, 1878. 

B.D.TOWNSBND, 

AdftUant-OeneraL 

Mr. CARPENTER. That is it. 

Mr. Monaeer McMAHON^ (to the witness.) Do yon remember any 
other time that Oeneral Belknap's attention was called to the situa- 
tion of a£Eairs at Fort Sill by other publications f 

The Witness. No, sir; I do not. 

Q. (By Mr. Manager McMahox:) Have you any recollection of the 
foot that General Hazen testified before the Military Committee of 
the House not long after the date of this letter f 

A. No, sir ; I knew nothing about Qenerol Hozen's testimony. 

Q. Do you know anything about the fact as to whether any per- 
son held a communication with General Belknap in regs^ to (General 
Hozen's testimony of your own knowledge f 

A. No, sir ; I do not. 

Q. Did General Belknap, to your knowledge, know that the testi- 
mony had been given by General Hazen before the Military Commit- 
tee in regard to Fort SUl? 

A. I tmnk he did know. 

Q. State how you knew that he did know. 

A. I cannot tell now how I derived that feeling. I think so. 

Q. You think he did know f 

A. I think he did know. 

Q. Why? 

A. Probably from conversations. I cannot recollect distinctly now 
what it was that created that impression. 

Q* Give us your best impression of the conversation that yon had 
with General Belknap about that testimony. 

A. I have no recollection that is at all distinct about any conver- 
sation with General Belknap in regfu^i to that testimony. 

Q. What position did you occupy at that time in the War Depart- 
ment, say in February and March, 1872? 

A. I was confidential clerk to the Secretary at that time. 

Mr. CARPENTER, (to Mr. Manager McMahon.) Will you not let 
him follow up and state in that connection what was done by General 
Belknap in regard to that Fort Sill matter? 

Bir. Manager McMAHON. Suppose we first put in the testimony 
of General Hazen before the Military Committee, as published in the 
report. We shall put in the order afterward. 

Mr. CARPENTER. I should be astonished at your reading testi- 
mony token somewhere else. 



Mr. Mani^r McMAHON. That may be so ; but if it concerned 
General Belknap, and it was called to his attention, it certainly has 
a very distinct bearing upon the animus and the knowledge, and I 
might say the gpilty faiowledge, of the Secretary. 

Mr. CARPENTER. What I was speaking about to yon was whether 
you would not at that point put in the fact that in obedience to this 
order the Acyntant-General did write out there, and that General 
Grierson or somebody wrote back, and upon the strength of that an 
order was immediately made on that subject, referring me whole mat- 
ter of fixing the prices to a council of administration. 

Mr. Manager McMAHON. You have it all wrong, if we understand 
the cose. 

Mr. CARPENTER. You do not understand the case, then. I thought 
you did. 

Mr. Manager McMAHON. I think by the time we get through it 
will be developed who understands it. 

Mr. CARPENTER. VerywelL 

Mr. Manager McMAHON. We propose to show, and we now offer 
to test the question, the testimony of General Hazen before the Mili- 
tary Committee of the House on the 22d day of Mareh, 1872, and wo 
propose to supplement that with the orders issued from the War De- 
partment on the 25th day of Moreh, 1872, which was a very good 
order, but did not quite reach the Fort Sill case. We offer it now, and 
desire that the testimony of General Hazen, as published in an offi- 
cial document, shall be read. 

Mr. CARPENTER. We make no objection, Mr. President, except 
that we feel that this court will not hear any testimony that is not 
material and pertinent. 

Mr. Manager McMAHON. It refers directly to the Fort SUl bum- 



Mr. CARPENTER. But it is testimony taken not only not in this 
Chamber but taken in pais, 

Mr. Manager McMAHON. Suppose that General Hazen hod taxed 
General Belknap with the facts stated in his testimony, would it not 
be perfectly competent, and would it not be the very best kind of 
evidence to show what official 'action General Belknap took when 
those facts were brought to his knowledge ? 

Mr. CARPENTER. The particular pomt I want to suggest, to the 
consideration of the manager only, is this, that I never heard one man 
tried on testimony given in some other tribunal. Without proof that 
the witness was dead or could not be called, and that the party was 
present and cross-examined him, it cannot be done in a civil case. I 
suggest to the managers that it would be remarkable if you could 
read a deposition taken somewhere else. 

Mr. Manager McMAHON. Allow me to put the case a^ain, and so 
astute a gentleman ought to be able to give me a categoncal answer. 
Suppose that a friend had taken this testimony of General Hazen to 
General Belknap and had read it to him, and General Belknap hod 
said, " It is all true," would not what General Belknap thus stated be 
perfectly competeoit evidence, not only competent but the very best 
Kind of evidence as to the focts contained therein ? Suppose that in- 
stead of stating " It is true," he simply keeps quiet. That is simply 
one kind of couession, but it is just as comi>etent to produce that in 
evidence as it would be to prodnce his absolute confession that it was 
true; and therefore it is a very common thing in criminal cases, 
when a man is taxed with a crime or the charge of a crime is brought 
home to his knowledge, to show how he acted under the cireum- 
stances as affording the very highest proof of the man's innocence or 
his guilt. 

B&. CARPENTER. I have never heard that method resorted to 
untU it was first shown that it had been brought to his knowledge. 

Mr. Manager McMAHON. The witness has just testified that he 
knew all about it. 

Mr. CARPENTER. No ; he has not so testified. 

Mr. Manager McMAHON. He said they had conversations about it. 

Mr. CARPENTER. He says he has a vague, a very vague, impres- 
sion that Mr. Belknap knew that Hazen hod testified to something ; 
but no pretense that Belknap said that what Hazen stated was true. 

Mr. Manager McMAHON. On the testimony that has been offered, 
I submit now that we propose to read the testimony of General Haeen 
as pnbllBhed in the official report of the proceedings before that com- 
mittee, published by order of Congress. 

Bir. SHERMAN. I should like to ask the witness a question through 
the Chair. Did General Belknap read or hear the testimony of Ch- 
oral Hazen ? 

The PRESIDENT pro tempore. The witness will answer. 

The Witness. I do not know, sir. 

Mr. SHERMAN. I will ask whether that testimony of (General 
Hazen was published in the public journals and brought to the knowl- 
edge of General Belknap ? 

The Witness. I do not know. 

Q. (By Mr. Manager McMahon :) You had conversations with him, 
however, about it? 

A. I do not know that I did have conversation about it. 

Q. Do you remember General McDowell coming to see him about it? 

A. Yes, sir. 

Q. What was the purport of the communication of General McDow- 
ell to him ? 

A. I do not know. The conversation did not take place in my 
presence at first. 
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Q. Do yon know of any order being issued by the Secretary of War, 
which was based, or sapposed to be based, upon information that was 
derived from the testimony of General Hazen f 

A. No, sir ; I do not. I was not aware that that had any e£fect. 
I had no knowledge about it. I know that Qeneral McDowell came 
and had an interview with the Secretary of War in the room a^oin- 
ing the Secretary's usual office-room. 

Q. About whatf 

A. What their conversation was there, I do not know. 

Q. How do yon know that it related to General Haeen's testimony f 

A. I did not say that it did. 

Q. When I asked yon whether General McDowell came to see him 
about General Hazen's testimony, how did yon come to connect the 
two and say that he did f 

A. I did not say that I knew that General McDowell came about 
General Hazen's testimony. 

Mr. Manager McMAHON, (to the counsel for the respondent.) Do I 
understand the gentlemen now to object to the testimony f Because I 
think if it can oe received without objection it is not worth while 
for us to consume time in argument. 

Mr. BLACK. We think it safe to appeal to your conscience whether 
you will undertake to make a confession out of an ex parte statement 
made by a witness which the accused party never saw. 

Mr. Manager McMAHON. I am youne enough yet to have a con- 
science, but 1 have practiced too long to have any opinion. 

Mr. BLACK. Then let that conscience have fair play on this oc- 
casion. 

Mr. SHERMAN. I object to the testimony at this stage of the pro- 
ceeding. 

Mr. Manager McMAHON. We have the proof of this matter more 
complete, and will withdraw the ofier at the present time. 

(To the witness.) Mr. Crosby, what conversation took place be- 
tween you and General Belknap, if any, in regard to the authorship 
of tbat article in the New York Tribune f 

The Witness. I have no recollection of any conversation about 
the authorship of that article. 

Q. (By Mr. Manager McMahon:) Do you know whether General 
Belknap made any efforts to discover who had written itf 

A. I do not. 

Q. Do you know whether he did discover who had written it f 

A. I do not know that. 

Q. Do vou know whether he discovered who had inspired the writ- 
ing of it T 

A. I have no means of knowing whether he discovered it or not. 

Q. Do you mean to sav that you had no conversation with him 
about the authorship or the person who inspired the writing of that 
article in the New York Tribune f 

A. I do not recollect to have ever had any conversation with him 
about it. I ma^ have heard him 6&y something about it. My gen- 
eral impression is very vague, as I said before, about it. 

Mr. Manager McMAHOK. We are through with Mr. Crosby for 
the present ; but until we can find some little notes of testimony that 
we have, we shall not discharge him finally. 

The PRESIDENT pro tempore. If ther& are no other questions the 
witness will be excused for the present. 

Mr. SARGENT. Mr. President, I offer the following order : 

The PRESIDENT pro tempore. The proposed order will be read. 

The Chief Clerk reJEtd as follows : 

Ordered, Tbat at half past five o'clock this court take a reoesa until half paet 
sefyen this evening. 

Mr. Manager McMAHON. Before that is put we should like to be 
heard on that question. I think we shall be unable to go on this 
evening. Most of our witnesses are on the road, and will not be here 
imtil to-morrow morning. 

Mr. BOGY. I object to that order. 

The PRESIDENT pro tempore. Debate is not in order. The Chair 
will put the question to the Senate. The question is on the order 
proposed by the Senator from California, [Mr. Sargent.] 

The order was not agreed to. 

Mi^or-General Irwin McDowell called and examined. 
By Mr. Manager McMahon: 

Question. Where are you stationed at the present time. General f 

Answer. My i)resent station is San Francisco, California. 

Q. Were you in Washington City when the Blilitary Committee of 
the House in 1872 was taking testimony in regard to re-organiaing and 
reducing the staff of the Army f 

A. I do not recollect, but 1 think I was. 

Q. You are acquainted with General Hazen f 

A. Well. 

Q. Do yon remember of his having given certain testimony before 
that committee in regard to post-traSership transactions at Fort Sillf 

A. I have no knowledge of it at all of my own. 

Q. From whom did you derive information that testimony had been 
given by General Hazen f 

A. I cannot say. I do not recollect at this time how that came to 
my knowledge. 

Q. Did it come to your knowledge by some means or other t 

A. I think it did. 



Q. Can yon now remember the person who communicated the fact 
to vou f 

A. Perhaps I had better state the case in my own way, and it wiU 
answer the purpose better than these questions. 

Q. That will l)e better, perhaps. 

A. I was in command of the Department of the East, stationed in 
New York City. I met accidentally Mr. Whitelaw Reid and referred 
to some statement I had seen in the New York Tribune or othei 
papers and taxed him with it. I thought it was unfair ; I did not 
believe it to be true. The old Tribune used to have many articles 
against the Army, and I used to tell Mr. Whitelaw Reid that on mil- 
itary matters it was never ri^ht, even by mistake. It was a part of 
this same chatting with him m reference to this article. He told me 
this was true and there was more beyond it. It was in reference to 
Fort Sill ; it was in reference to the statement made in the paper that 
the person in charge of the tradership at Fort Sill was paying to the 
person who held the appointment, as I understood in New York, a 
large sum of money, and the person in New York gave no considera- 
tion for it. 

Mr. CARPENTER. I understand that this conversation between 
third persons is within the conscience of the managers. 

Mr. Manager JENKS. It is merely introductory. 

Mr. Manager McMAHON. I know of no rule of evidence in re- 
£[ard to conscience at all. 

' The Witness. It was in reference to how I came to the knowl- 
edge of these facts. I do not know whether I came to Washington 
on purpose or whether I came here incidentally in the course or my 
duty, for at that time Washington and the country south to a certain 
extent was under my command, so far as the military forces stationed 
in it were concerned. I came to Washington and saw the Secretary 
of War. I called his attention to what I had been told, and told him 
that it seemed to me that it was a hard thing upon the people at Fort 
Sill to have to pay this heavy tax, and it was a thing that would be 
damaging if it were not at once corrected. I cannot now, at this 
distance of time, tell whether this was the first time I saw him, or 
immediately after, but it was in the morning of the day that I first 
arrived, and he then asked me to draw up an order to correct this 
matter, and I did so. That order, I think, is dated some time in March , 
1872, and was meant to correct the evils complained of at that time 
and charged to exist at Fort Sill. When I drew it up the Secretary 
said that he had wished to draw up such an order as tnat before. He 
said, I think, that there had been some difficulty raised by the judge 
advocate who was acting somewhat as the legal adviser of the War 
Depigment ; that inasmuch as these post-traders were not sutlers, 
were not military appointees, and had no reference in their appoint- 
ment to the Army, out were for the advantage and convenience 
of those stationed at posts, there would be no right in the Military 
Department assuming to control them. I think that was the diffi- 
culty suggested At the time ; at all events, there was some difficulty 
in the way, as the Secretary told me. I told him tiat it seemed to 
me, as he had a monopoly in his hands, it would be simply the proper 
discharge of his duties in regulating tnat monopoly to see that it was 
not abused. He concurred with me, and if you will look at the or- 
der— -I have it not now, and I do not recollect the date of it, but I 
think some time in March, 1872— you will see that it corrected the 
very evils complained of ; that is to say, it put these post-traders, so 
far as the charges they were to make on their sales were concerned, 
subject to the council of administration of the post, the council of 
administration consisting of the three highest officers at the post un- 
der the commanding officer ; that the council of administration was 
to take into account the original cost, freight, and the fact that the 
I>ost-trader. unlike the sutler, whom he is generally supposed to have 
succeeded, nad no lien on the soldier's pay. It also provided that the 
post-trader should habitually reside at the post ; that he should not 
sell, that he should not transfer, that he should not assign, that he 
should not sublet or farm out his position. I do not recollect all the 
terms, but he should not do anv of the things complained of, but 
should carry it on in good faith himself. It gave him a certain time 
to do this or to give up his appointment. 

Q. (Bv Mr. Manager McMahon :) Now, before you go any further, 
your understanding of the situation at Fort Sill was that the man who 
held the appointment lived in New York. Is not that correct f 

A. That was my impression at the time. 

Q. And that the man who resided at Fort Sill was simply a person 
who did business in his name f 

A. I do not know as to that. It was a i>erson who was working 
under him, or with him, or did so for some consideration, or it was 
transferred to him — some of those business terms that I do not ex- 
actly understand. 

Q. In other words, you thought Marsh was the post-trader and 
Evans the person who actually did the business f 

A. The order itself will show very clearly what the impression was. 

Q. And in order to correct this matter you added to this order a 
provision l^at the post-trader should reside at the post f 

A. Should habitually reside at the post. I did that because It is 
sometimes very convenient that a post-trader should be at New York 
or San Francisco, if he is a partner, because in his purchases and in his 
business nrrangeraents ho may find it necessary not to be at the post. 

Q. When you came to Washington, state whether you found Gen- 
eral Hazen liere. 
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A. I do not think I saw Qeneral Hazen then. 

Q. State whether any person had given yon information in regard 
to his having testified. 

A. General Garfield did. 

Q. He called your attention to itf 

A. No, I called his attention to it, and he then said that Ck^neral 
Hazen had testified to what was stated in the New York papers ; and 
this order that I drew up I talked over with General Gabfield. Per^ 
haps I may have written it in his room ; I do not remen\ber. He saw 
it, at any rate, and he concurred in it. It seemed to him to cover the 
whole ground, as it did to me. 

Q; In the conversation hetwoen you and General Belknap, hesides 
referring to this article in the New York Tribune, did you refer to the 
fact that General Hazen had testified before the Military Committee f 

A. I think that I mentioned the fact that I learned from General 
Garfield that Gfeneral Hazen had done so. I think General Belknap 
told me that General Hazen had done so and had said snbstantially 
tlio same thing. I think General Belknap was indignant at Genenu 
Hazen having done so instead of having come to nim. I think he 
thought he owed it to him to have made this statement to him per- 
sonafiy instead of going elsewhere. 

Mr. CARPENTER, (to Mr. Mano^ McMahox.) Ask him in that 
connection what would be the mihtary rule on that subject. 

Mr. Manager McMAHON. My conscience would not permit that. 
(To the witness.) Look at that paper and see whether that is the or- 
der to which you have referred. [Exhibiting a paper to the witness. ] 

A. [Examining the paper.] That is the oraer. 

Mr. Manager McMAHON. I ask the {Secretary to read it. 

The Chief Clerk read as follows : 

[Circular.] 

War Bbpabtment, 
Wcuhington OUy, March 35, 1873. 

L The ooancil of administr&tion at ft post where there is • post-trader will from 
time to time examine the post- trader's goods and invoices or bills of sale ; and vriU, 



subject to the approval of the post-commauder, establish the rates and prices (which 
should be fair and reasonable) at which the goods shaU be sold. A copy of the list 
thus established will be kept posted in the mtder's store. Shoald the post-tradei 



feel himself aggrieved by the action of the cooncil of administration, he may appeal 
therefrom throngh the post-commander to the War Department 

II. In determining the rate of profit to be allowed, the cooncil will consider not 
only the prime cost, freight, and other changes, but also the fact thM) while the 
trader pays no tax or contribution of any kind to the iM>st fund for his exclusive 
privileges, he has no lien on the soldier's pay, and is without the security in tills 
respect once ^ijoyed by ihe sutlers of the Army. 

III. Post-traders wHl actually cany on the business themselves, and wUl habitu- 
ally reside at the station to wnich tney are appointed. They will not farm out, 
sublet, transfer, or sell or assign the business to others. 

IV. In case there shall be at this time any post- trader who is is ft non-resident of 
the post to which he has been appointed, he will be allowed nine^ days from the 
receipt hereof at his station to comply with this circular or vacate ms appointment 

Y. Post commanders are hereby directed to report to the War Department any 
failure on the port of traders to fulfill the requirements of this circular. 

VI. The provisions of the circular fh>m the Adiutant-Genera^'s Office of June 7, 
1871, will continue in force except as herein modinod. 
By order of the Secretary of War : 

B. D. T0WN8END, 

A4ifutaiU-Qtn§rdL 

Mr. CONKLIKG. Mr. President, may I inqnire, throngh the Chair, 
if that is the proper way, whether that ia the order read by the mana- 
ger who opened the case and commented npon by himf 

Mr. Manager LTKDE. Tes, sir; it is. 

Q. (By Mr. Manager McMahon :) I understood yon to saj, General 
McDowell, that in conversinff with General Belknap you found that 
he had heard the statements that Hazen had made and was indigoant 
about them f 

A. I mentioned to him the fact that General Hazen had stated them 
substantially as I learned from General Garfield ; then he was indig- 
nant that General Hazen should have gone to the committee to make 
the statements instead of reporting them to him. 

Mr. Manager McMAHON. We have no more questions to ask. 

The PRESIDENT pro tempore. The witness wUl be excused. 

Mr. LOGAN. Inasmuch as there is no examination on the other 
side, I wish to ask if it is competent for me to put a question to the 
witness f 

The PRESIDENT pro tempore. It is. 

Mr. LOGAN. I desire General McDowell to state, as an officer of 
the Army, what the rule would be where a discovery was made by an 
officer of irregularities t What would his duty be in reference to giv- 
ing information to his superior officer f 

A. I think the ordinary, strict, formal rule would be for him to 
make a report of it to the staff officer of his next commander. 

(By Mr. Logan:) 

Q. In that wav the report would be sent to the War Department f 

A. Undoubtedly, if it was not within the competency of that im- 
mediate superior to dispose of the case, he would refer it to the one 
where the authority loaged that had cognizance of the matter. 

Q. (By Mr. Mana^r McMahon:) That rule would not prevent a 
miUtaiy man from giving evidence before a committee if he were sub- 
pcDuaed before that committee to testify? 

A. That is a question you can better answer than myself. 

Mr. Manager McMAHON. I simply wanted to put the question to you. 

Mr. CARPENTER. Ask him whether his military duty would re- 
quire him or permit him to correspond with Congress or any mem- 
ber of Congress on the subject before having transmitted intelligence 
through the regular military channel. 



Mr. Manager McMAHON. We m6 not trying General Hazen now. 

Mr. CARPENTER. Then you do not want to put that question ? 

Mr. Manager McMAHON. Not just now. 

Mr. CARJ^NTER I wish you would put it. 

Mr. Manner McMAHON, (to the witness.) That is all. 

The PRESIDENT pro tempo^. The witness is excused. 

The Witness. Do I understand that I am disohsy^ged f 

The PRESIDENT pro tempore. Can the witness be discharged f 

Mr. Manager McMAHON. I prefer that the witness should stay 
over until to-morrow at any rate. 

The PRESIDENT pro tempore. The witness will take notice. 

Mr. Manager McMAHON. Now, if the Senate please, we propose 
to offer the testimony of General Hazen, as taken before the commit- 
tee, for this reason and this purpose : We find from two different 
sources that General Belknap is advised of the fact and becomes in- 
dicant with the knowledge that General Hazen has testified to the 
existence of certain abuses at Fort Sill which lay directly within his 
province to correct. 

Mr. CARPENTER. Which he did correct. 

Mr. Manager McMAHON. Which he did not correct. The order 
will speak for itself. I lay particular stress upon the word " not,'' 
because the papers together will prove this. We now propose to have 
read to the Senate the testimony of General Hazen, because in a trial 
of this character we take it to be the duty of an officer in Ck^neral 
Belknap's position, when he is aware that such charges have been 
made and sworn to by a high officer, to acquaint himself with the 
facts and the details of the facts. I think we have laid a sufficient 
basis now to read this testimony to the court. 

Mr. EDMUNDS. Have you charged him in the articles with any 
crime of omission in this regard f 

Mr. Manager McMAHON. We have charged him in the articles, if 
the Senator will pardon me, with having knowingly received certain 
moneys which were the fruit of a corrupt arrangement in regard to 
the post-tradership at Fort Sill. One of the important items m that 
connection is his Imowledge of the existence of the evil. We propose 
to show, and we claim that we have shown up to this point, that he 
knew that Marsh was the post-trader and not that Evans was the post- 
trader. The testimony of General Hazen, which we propose to offer, 
is based upon the idea that Evans was the post-trader, and not Marsh. 

Mr. CARPENTER. If the testimony was based on a false assump- 
tion, it would not be very valuable prima fade. 

Mr. Manager McMAHON. Then we offer it for this purpose: to 
show that the accused, who did know the true state of the case^ only 
corrected the evil to the extent to which it was made apparent m the 
testimony, and the evil that was not discovered in the testimony as 
published to the world was not corrected, although it lay in his breast, 
and he knew it. That is the purpose for which we offer it. 

Mr. CARPENTER. You do not prove by anybody that General 
Belknap ever read that testimony to know what it was. The indig- 
nation arose from the fact that he had been talking before a commit- 
tee when he ought to have gone through director channels, through 
the Army. 

Mr. Manager McMAHON. I suppose it was on that indignation 
that he sent General Hazen to the Arctic regions. 

Mr. HOWE. Do I understand that the testimony offered is objected 
to? 

The PRESIDENT pro tanpore. Is there obiection to the testimony 
of General Hazen being read f The Senator from Ohio objected a few 
minutes ago. 

Mr. SHERMAN. Some testimony has been taken since then, but 
it would not change the objection, in my judgment. 

The PRESIDENToro tempore. Objection is made. 

Mr. FRELINGHUYSEN. I should like to inquire the object of of- 
fering that testimony, whether it is to prove the truth of the facts 
stated in the testimony or not. 

Mr. Manager McMAHON. By no means. It is to prove that the 
facts stated there were substantiallv communicated to General Bel- 
knap, and, as a public officer, that he had knowledge of the testi- 
mony as there taken. 

Mr. CONKLING. If I mav inquire, Mr. President, I should like to 
do so, is the foundation of that idea the testimony delivered by Gen- 
eral McDowell that the Secretary of War alluded to the fact that 
General Hazen had made statements about this subject which he had 
not made to him f Is that the testimony upon wMch the Senate is 
asked to vote that the respondent here was charged with a knowl- 
edge of this testimony so as to admit it as a declaration made to 
himf 

Mr. Manager HOAR. If I may be permitted to make a suggestion, 
I understand that General McDowell's testimony is that General 
Belknap said to him that General Hazen had testined in substance to 
the same matters which were contained in the New York Tribune 
article. 

Mr. Manager McMAHON. Yes, he did. 

Mr. Manager HOAR. Therefore stating to him a knowledge of the 
substance oi General Hazen's testimony. Now, if he had that knowl- 
edge of the substance of General Hazen's testimony, it tends to show 
that he knew that these periodical payments of money which came 
to him from Marsh were payments of money that had come to Marsh 
from the post-trader. If I am in error as to the extent to which Gen- 
oral McDowell's statomcut went, I can be corrected by refon*iug to 
it. In other words, if General Belknap was receiving once every 



Digitized by 



Google 



TRIAL OF WILLIAM W. BELKNAP.' 



189 



three months a sum of money from Marsh in New York, it is impor- 
tant for the Senate to know whether Belknap was informed that those 
monejrs were moneys which were being improperly paid in conse- 
quence of this bareain of the post-trader at Fort Sill to Marsh ; in 
other words, that he knew where the money he was receiving came 
from. The article in the New York Tribune contains a distinct asser- 
tion of those payments by Evans to Marsh, and, as I understand it, 
the testimony of Qeneral Hazen contains in snbstance the same 
thing. It is therefore important not as proving the truth of anything 
that General Hazen said, but as proving that the Secretary of War 
iras notaJfied that such thing was said at that time. 

Mr. HOWE. I ask that the reporter may read the testimony of 
General McDowell upon that point. 

Mr. BOGY. I should like to make an inquiry of the manager who 
baa been examining the witness as to the character of the pamphlet 
purporting to contain the testimony of General Haaen^ whether it is 
an officii^ document, and published by whose authority f What is 
the character of the pamphlet containing that testimony? 

Mr. Manager MoBfAHON. Itis-- 

Honae of BepreeentatiTOS Beport No. 74, Forty-Moond Gongreas, third sesaUm. 
Arniv staff orguiiaation. 

FebTuwry % 1873.— Ordered to be printed, and reoommitted to the Committee on 
IDUtaryAifiurs. 

Mr. Cobom, from the Committee on Military Affidre, made the following report 

It IS a public document, published by order of Congress. 

Mr. BOGY. It is, then, an official document. 

Mr. Manager McMAHON. I so understand. 

Mr. HOWJfl. I ask the reporter to read the testimony for which I 
have called. 

Mr. BOGY. I should like to know if it be lUi official document con- 
taining testimony taken under oath T 

Mr. Manner McMAHON. Yes, sir. 

The PRESIDENT pro tempore. The reporter will now read what 
has been called. 

The Official Reporter read from his short-hand notes of General Mc- 
Dowell*s testimony, as follows : 

Qaestion. In the conversation between yon and General Bellaiap, besides refer- 
rinj( to this article in the New York Tribune, did yon refer to tho net that General 
Hasen had testified before the Military Committee ! 

Answer. I think that I mentioned the fact that I learned from General GABFnCLD 
that General Haxen had done so. I think Greneral Belknap told me that G^ieral 
Hazen had done so and had said snbstantLaUy the same thing. I think General 
Belknap was indignant at General Hazen having done so instead of having come 
to him. I tiiink he thonght he owed it to him to nave made this stotemont lo him 
personally, instead of going elsewhere. 

The PRESIDENT j^-o tempore. Objection being made, the Chair' 
will submit the question to the Senate, Shall this testimony of Gen- 
eral Hazen be admitted T 

Mr. BOGY. I call for the yeas and nays. 

The yeas and nays were ordered ; and being taken, resulted— yeas 
20, nays 31 ; as follows : 

YEAS— Messrs. Alcorn, Bayard, Bogy, Caperton, Cookrell, Cooper, Davis, Den- 
nis, Harvey, Key^McCr^ry, Maxey, rforwood, Bandolph, Sargent, Stevenson, 
Wallace, w\iyto. Withers, and Wright-20. ^^ 

NAYS— Messrs. Allison, Anthony, Booth, Bmoe, Cameron of Wisconsin, Conk- 
ling, Cracin, Dawes, Edmonds, Ferry, FreUnghnysen, Hitchcock, Howe, Ingalls. 
Jones of xl^evada, Kelly, Keman, Logan. McMillan, Merrimon, Hitdiell, Morrill 
of Maine, Morrill of Vermont, PaddocK, Patterson, Bansom, Sanlsbnry, Sherman, 
Spencer, Thnrman, and Windom— 31. 

NOT VOTING^Messrs. Bamnm, Bontwdl, Bomside, Cameron of Pennsyl- 
vania, Christianoy, Clayton, Conover, Dorsey. Eaton, Goldthwaite,€tordon, Ham- 
ilton, Hamlin, JonnstoniJones of Florida, McDonald, Morton, Oglesby, Bobertsom, 
Sharon, Wadleigh, and West-28. 

The PRESIDENT pro tempore. The Senate declines to admit the 
testimony. 

Mr. SHERMAN. I move, if it is conyenient to the parties now, 
that the court adjourn. 

Mr.KERNAN. To what hour? 

Mr. SHERMAN. I should propose eleven o'clock to-morrow. [''O, 
no."] 

Mr.KERNAN. That will do. 

Mr. SARGENT. We may want some time for the appropriation 
bills in the morning. It seems to me that the court haa hotter ad- 
journ to twelve o'clock, and give us the hour before that for legisla- 
tive business. 

Mr. SHERMAN. I have no objection to that. 

The PRESIDENT pro tempore. The Senator from Ohio moves 
that the Senate sitting for the trial a4Joum. 

The motion was agreed to ; and (at five o'clock and twenty-five 
minutes p. m.) the Senate sitting for tho trial of the impeachment 
adjourned until to-morrow at twelve o'clock. 



Friday, Jtdy 7, 1876. 

The PRESIDENT pro tempore, (at two o'clock p. m.) The Senate 
resumes its session in trial. 

Tho usual proclamntiou was made by the Sergeant-at-Arms. 

Messrs. Lord, Lynde, McMahon, Jenks, Lapham, and Hoar, of 
the managers' on the part of the House of Representatives, appeared, 
and were conducted to the seats assigned them. 



The respondent appeared with his counsel, Messrs. Blair, Black, and 
Carpenter. 

The Secretanr read the journal of proceedings of the Senate sitting 
yesterday for the trial of the impeachment of William W. Belknap. 

The PRESIDENT pro tempore. The Senate is now ready to proceed. 
The managers on the part of the House will continue with their ev- 
idence in support of the articles of impeachment. 

Mr. CARPENTER. Mr. President, 1 desire to state that yesterday 
we cross-examined none of the witnesses and made no objections to 
questions propounded by the honorable managers. We had not at 
tiiat time been able to have a consultation among ourselves on that 
subject, and had concluded to leave the case enti^ly in the hands of 
the honorable managers. But one day's experience satisfied us that 
that was a mistake on our part. The method of examination on the 
part of the honorable managers was not satisfactory to us, and we 
think it would do injustice to the case to permit it to proceed further 
in that manner. Our doubt about taking any part in the trial heyond 
that of spectators was that it might be considered that by doing so 
we might waive or lose rights in the point upon which we rest this 
case, namely, that there is no jurisdiction to try ; but after an ex- 
amination of some authorities upon that subject, and a full consulta- 
tion, we have come to the conclusion as counsel that inasmuch as the 
Senate has made an issue we can waive nothing and forfeit nothing 
by taking advantage of our right to cross-examine witnesses. We 
now ask the indulgence of the Senate to recall General McDowell 
for the purpose of putting some questions to him in cross-examina- 
tion. 

Mr. Manager McMAHON. That had better be done at a later stase. 
There are otner witnesses here from a distance ready to testify, who 
are anxious to go home. 

Mr. CARPENTER. General McDowell is here from a distance, and 
away from the performance of his official duties, and he is very anx- 
ious to get through and return to the discharge of his duties. There- 
fore, I ask the Senate at this point to give us permission to recall 
General McDowell for cross-examination. 

Mr. Manager McMAHON. Mr. President and Senators, the mana- 
gers certainly object at this particular sta^ of the case that they 
shall be interrupted in their course of examination because the gen- 
tlemen upon the other side, either for want of consultation or nom 
overconfidence, declined to cross-examine a particular witness who 
was upon the stand and discharged fully from attendance upon this 
court except in so far as we requested him to remain another day. 
We have witnesses in attendance who are here at very great incon- 
venience to themselves ; men who occupy responsible positions in 
banking establishments and other places, who are ready to testify 
and who want to gp home. General McDowell can stay until we get 
through at least with them, I think. I make no objection to the right 
to recall him. We concede it as a right. 

Mr. CARPENTER. Then we ree^l him. 

Mr. Manager McBlAHON. But at the proper time ; not now. 

The PRESIDENT pro tempore. Counsel for the accused ask to have 
the witness, General McDowell, recalled for the purpose of cross-ex- 
amination. The Chair will submit the question to the Senate. 

Mr. CONKLING. I inquire, is the request of the counsel to croea- 
examine the last witness upon the stand, the witness examined yes- 
terday after whom no other witness has been called f 

Mr. CARPENTER. Yes, sir. 

Mr. CONKLING. I did not hear the name. 

Mr. CARPENTER. We ask to recall General McDoweU, who was 
on the stand when the Senate adjourned last evening. 

The PRESIDENT pro tempore. Shall he be recall^ T 

The question being put, it was determined in the affirmative. 

Mtgor-General iRwm McDowell, recalled. • 

The PRESIDENT pro tempore. The Chair will state that the wit- 
ness asks the privilege to correct the last statement he made. The 
Chair hears no objection, and he will make the correction he desires. 

The Witness. It was the last question put to me yesterday. In 
fact I did not answer it. 

Mr. Manager McMAHON. Do I understand, General, that yon de- 
sire me to put that question again T 

The Witness. No ; I desire to correct the answer that I made to 
it, and to say that it would be the duty of an officer subpoenaed be- 
fore a committee of Congress to answer such questions as the com- 
mittee might ask him touching the public service of which he had 
knowledge. 

Cross-examined by Mr. Carpenter : 

Question. Would it be the duty of an officer to volunteer informa- 
tion by letter or othemrise to members of Congress in regard to abuses 
connected with the service with which he was acquainted f 

A. I do not know of any such duty imposed upon him by the arti- 
cles. 

Q. Is it not his duty, on the other hand, to make report of all such 
things through the regular military channels T 

A. That I answered yesterday ; yes. 

Q. When you called on General Belknap in regard to the alleged 
abuses at Fort Sill, did not General Belknap say to you, "Well, Gen- 
eral, you know what to do ; now sit down ; you draw an order that 
will correct it T" 
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A. I cannot at this day rec^ the conversations, for there were sev- 
eral of them, that took place*- between the Secretary and myself in 
reference to that subject. I called upon him at his house, then diag- 
onally opposite the Arlington, and said to him that I had something 
to say that concerned the public service and also concerned him per- 
sonally. After I had disclosed what I had to say, either at that par- 
ticular time or not long af terward, he substantially said as you have 
asked. 

Q. Did he at that time or at any time show the slightest reluctance 
to make an order which would correct any abuse at Fort Sill f 

A. No reluctance. The only obstacle that beseemed to have in the 
way was a question, as I understood him, )(vhich he had referred to 
the Judge- Advocate-Gtoneral, and which the Judge- Advocate-Gkneral 
had answered, to the effect that there was a difficulty in him as Sec- 
retary of War controlling by military authority the action of these 
post-traders. 

Q. Was not the doubt this : Whether it would be legal for the Sec- 
retary of War to direct the council of administration to fix the prices 
at which the traders should sell? 

A. That is what I understood : and that is what I think I said sub- 
stantially, from the fact that they were not appointed for the Army 
but for emigrants and travelers. 

Q. But did not the Secretan^ of War insist, notwithstanding the 
doubts suggested by the Judge-Advocate-Gtoneral, that he would make 
such an order? 

A. I think he yielded to my argument in that matter. 

Q. And consented that the order should be made, and directed you 
or requested you to draw such an order as would cure the difficulty f 

A. As I think, yes, sir. 

Q. You have been a good many days in the Army; and now I want 
to ask you, as an expert on that subiect, whether that order as you 
drew it would not have corrected all abuses there if it had been en- 
forced? 

A. I thought so then and think so now. 

Mr. Manager McMAHON. Such questions as that I think do not 
require any expert. 

Mr. CARPENTER. I think they do. I do not think we know 
enough about the matter to telL 

The PRESIDENT j>ro tempore. The Chair will remind the gentle- 
men that they must rise to speak, and address the Chair. The Chair 
will insist upon it. 

Mr. Manager McMAHON. We withdraw any objection to the ques • 
tion. 

Q. (By Mr. Carpenter.) In regard to the post-trader residing at 
the post, was there any object in that except to keep him at all times 
subject to military regulation and bring him more nearly within the 
control of the men who ou^ht to contrci ; the military officers ? 

A. My own view in drawing up that order was aimed at the ques- 
tion in hand of there being what I supposed to be a poet-trader at 
Fort Sill residing in New York. 

Q. Would it make any difference whether he resided in New York 
or any other place, provided the rates at which he must sell were 
fixed? 

A. I do not know whether it would or not. 

Q. Can you conceive any difference ? 

A. I will only say what was in my mind at the time I drew the or- 
der up, that it was with reference to correcting an admitted abuse. 

Q. The abuse, as you understood it, was sales at extravagant prices, 
was it not ? 

A. No, it was a man holding a place and exacting or receiving a 
large sum of money for it, having no capital, and doing no service for 
the money he received. 

Q. Is there any way that that could injure the soldier or the coun- 
try, unless he charged higher prices in consequence of that arrange- 
ment? 

Mr. Mana^r McMAHON. Wait a moment. The objection we make 
to the question is that it is an endeavor to exculpate the accused by 
simplv proving that he did not hurt the soldiers, although he may 
have hurt Evans. It seems to me that in the trial of a x>er8on for oi- 
ficial malfeasance in an impeachment case, if we prove that the Sec- 
ret^trv of War is in a corrupt combination with a person who has pro- 
cured an appointment, by which the person who gets the appointment, 
for example — and I will give the example, Evans — ^is to divide the 
money that Evans may be able to force out of this person, to say that 
that is innocent simply because it does not raise the price of provis- 
ions at the garrison or the price of thread or cotton or whatever else 
may be wanted there, is cert-ainly to tiio managers something new in 
the development of this case and of the theory of the defense. We 
do not care whether he raised the price of provisions a copper, from 
our stand-point. 

Mr. CARPENTER. Mr. President and Senators, if this case is 
dwindling down to a mere question of ethics between Mr. Marsh and 
Mr. Evans, we will retire. But the theory of the honorable managers 
has been that in consequence of the arrangement between Marsh and 
Evans the soldiers were plundered. Now, if it be a fact that no one 
was injared by this arrangement, I do not think that this impeach- 
ment trial need be prolonged. I understand that impeachment is to 
{mnish some wrong. If no wrong has been committed which would 
ay the foundation for even a civil action, if the Government has not 
lost a shilling, and the soldiers, who are the wards of the Grovem- 



ment, have not lost a shilling, it is difficult to see what this impeach- 
ment is for. 

We offer to prove by this witness that the only consequence of a 
post-trader residing away from his post would be that he could not 
be controlled by the council of administration or subjected to the in- 
fluences of the officers in command. The object of this order was to 
bring the trader under the supervision and influence of tiiie officers at 
the post. If the question which I put to the witness had been ob- 
jected to on the ground that the answer was self-evident, the objec- 
tion would have some force. But here we have upon the stand a 
soldier of no mean reputation, one who has served tvom his boyhood 
to the present hour and filled every station from a cadet to a major- 
general and performed his duties under every varietv and contin- 
gency of the public service, and we now offer to put these ^luestions 
to him and appeal ^o his experience on the subject in order to show 
by him that it was immaterial where the trader lived if he sold his 
goods cheap enough. The object of bringing; the trader within the 
post was to subject him to the influence of its officers, and thus to 
control his prices within the bounds of reason. No other object could 
be attained. If the soldier did not have to pay for the bonus which the 
trader paid to his friend, it made no difference to the soldier whether 
the bonus was paid or not. It is for that reason we claim this to^ 
competent evidence. 

Mr. BLAIR. Mr. President and Senators, the court will have ob- 
served that the scope of the case on the part of the prosecution here 
is to assume a knowledge on the part of this defendant of the contract 
existing between Evans, the trader, and Marsh, a witness. There is 
no ground for that assumption here. There is no ground to assume, 
certainly at this stage of the case, any knowledge on the part of the 
defendant of the existence of such a contract. The proposition that 
we now have before the court is to show that when tnese complaints 
were brought to the attention of this defendant, he called upon Gen- 
eral McDowell, an experienced officer then present in Washington, to 
call his attention to them and to draw such an order as would meet 
the difficulty complained of in the newspapers and before the com- 
mittee of Congress. General McDowell drew that order, and he says 
in his testimony that he submitted it to the chairman of the Military 
Committee of the House, and that the chairman before whom this 
complaint had been made deemed that order all sufficient. Now, how 
do the gentlemen on the other side attempt to escape from the weight 
and force of that testimony ? It is clear that the order was, in the 
opinion of the General, all sufficient ; that he drew it with reference to 
the fact as he supposed that the trader in this case did not reside at 
the post at all but resided in Washington or in New York. The ques- 
tion that we ask the witness is, Did that make any difference ? We 
want the General to say whether it made any difference in view of 
the effectiveness of this order where the man resided, and did it not 
have that effect. The manager says " that is an improper question 
because we are impeaching your client here for having done some- 
thing.'' That is not the question in examining this witness at aU. 
He says " We are impeaching your client for being a party to a cor- 
rupt bargain." The very impression and veiy force of this testimony 
is to show that if there was any such bargain our friend and our de- 
fendant was not a party to it at all, for he was doing everything that 
a just and good officer could do to crush out such a corrupt bargain 
and make it utterly ineffective. 

Mr. Manager LAPHAM. Mr. President, I apprehend. Senators, 
that the learned counsel has endeavored to witndraw the attention 
of the Senate entirely from the real question now before it for con- 
sideration and to discuss matters which rest mainly in his imagina- 
tion rather than in the facts of the case as thus far developed. The 
witness says he drew this order under the conviction resting upon his 
mind that the post-trader was Marsh, residing in the city of New 
York, and that the sole object of the order was to correct that mis- 
chief. As a military officer he assumed that it was mischievous to 
have a post-trader not residing at the place where he was trading. 
The learned counsel says that the defendant called upon General 
McDowell to draw this order and to correct this evil. That is an en- 
tire misapprehension. General McDowell called upon the defendant 
to admonish him that there was wrong imputed to liim in appointing 
a post-trader not residing at the place where he was engaged in busi- 
ness. Did the defendant correct that misapprehension ? Did he say 
to General McDowell, as he well knew, '* Marsh is not the post-trader ; 
Evans is the post-trader ; the gentleman who is engaged at Fort Sill 
in this business is the officer ; Marsh is not the officer." If he had 
said that. General McDowell would never have drawn any order at 
all : but the defendant left General McDowell in ignorance of the 
real facts in this case. He concealed from him the &ct that instead 
of Marsh being the trader, Evans was the trader appointed by him, 
his appointee. 

Therefore the argument of the learned counsel that here was a de- 
sire on the part of the defendant to correct an evil falls entirely to 
the ground. He knew there was no evil so far as the appointment 
was concerned. He knew perfectly well that his appointee resided at 
the place where he was transacting this business, but he concealed 
from General McDowell the relation of Marfi|h to this transaction, 
with which we say he was perfectly cognizant, that Marsh was re- 
ceiving this bonus of $12,000 a year ; so that the argument of the 
learned counsel falls entirely to the ground. 

This question to which we object, I submit to Senators, is entirely 
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foreign to any inqniiy before the Senate. It is obnoxious again to 
the objection that it is asking for a mere opinion or infereuco of this 
witness, and not for any fact, not for his opinion or inference upon 
any question upon which be might be .called to testify as a military 
expert. For that reason we submit the question should not be al- 
lowed to be put. 

Mr. CARPENTER. Will the manager permit a moment's interrup- 
tion T 

Mr. Manager LAPHAM. Certainly. 

Mr. CARKENTER. We shall show, or expect to show, in connec- 
tion with this testimony, that General McDowell had seen the article 
which had been published in the Tribune, and in consequence of that 
called upon the Secretary of War, and that that very article says that 
Evans is the trader at the post and pays tribute to Marsh in New 
York. 

Mr. Manager LAPHAM. Then why did General McDowell draw 
this order to provide against a post-trader not residing at the post f 

Mr. CARPENTER. That is just what I want to get out of the 
General. 

Mr. Manager LAPHAM. This question is not calculated to call for 
that information. 

Mr. CARPENTER. It leads to it pretty rapidly. 

Mr. Manager LAPHAM. Now, then, as to whether a public officer, 
receiving a share of the contribution in the manner in which Evans 
was malnng his contributions to Marsh, thereby imposes upon those 
who are compelled to trade at a military outpost (Fort Sill, for in- 
stance, to bring the question directly home) an additional burden or 
not, is not a consideration here. 

Mr. CARPENTER. I thought that was the only question. 

Mr. Manager LAPHAM. I^t at all. If he consented to receive a 
portion of wnat was thus contributed he has nothing to do with the 
conse<|uences which resulted from the act. The acceptance of the 
share is what constitutes his offense. Whether he harmed or did not 
harm others is not a question for him to consider or for the Senate to 
consider. That it did result in harm there, that it did lead to criev- 
ous complaint there, that it did lead to the Tribune article, Imat it 
did lead to the complaint and testimony of Ctoneral Hazen. are facts 
which are patent to us all ; but whether it had resulted m that or 
not is not a question for this defendant. It is enough for us to show 
that he consented to accept a portion of the money which was con- 
tributed hy Evans to Marsh. If we establish that fact we establish 
his guilt within the range of the constitutional power of impeach- 
ment on the part of the House and within the jurisdiction and power 
of this court to tiy him for an impeachable offense. 

Mr. BLAIR. Mr. President and Senators, I be^ to call the atten- 
tion of the court to the fact that the gentleman in the close of his 
speech, and his colleague in the opening of his, assumed here as 
proved and established before this court the very thing that they 
have yet to prove, of which there is not a scintilla of proof before 
the court. He says of course if they prove that this defendant re- 
ceived this money it is an impeachable offense, and it does not make 
any differeuce what this order was drawn for. He goes back con- 
stantly harping on that and repeating it as the substance of the 
thing proved, when it remains yet to 1^ proved, and when the ques- 
tion before this court bears directly upon that question, to ^ow thai 
by the course of conduct adopted by this defendant he could not 
have known that there was any such contract in existence between 
these parties. 

The effort which we are here now making and the effect of this 
proof is as positive as it can be made to negative the assumption 
upon which these gentlemen are asking these questions. Is it not 
legitimate for us to ask this witness — an experienced officer of the 
Army, who himself did call upon the Secretary to inform him of this 
evil in existence and to suggest remedies for it — whether or not the 
remedy which he himself suggested was not adequate to the evil 
which he undertook to meet f The question whether the trader lived 
at the post or anywhere else is, as we expect to show, utterly imma- 
terial ; and yet we see that that circumstance was made to figure in 
the opening of this argument, and is continued to this moment, as 
the only way of escape from the conclusion and weight of this tes- 
timony that the defendant misrepresented to the officer who drew this 
order the fact that the trader resided not at the post but in New York. 

The witness has not said any such thing ; he has not said at all that 
this defendant represented to him any such thing. He has not said 
that, to begin with. Those are words put into his mouth by these 

fentlemen. He has not asserted at any time that the defendant told 
im that the trader lived in New York and that this was carried on 
for that purpose. He says, to be sure, that as he now recollects it, he 
understood the fact to be that he did reside somewhere else ; but we 
will show him and show this court before we get through that in that 
nis recollection is mistaken. We will show him that ne knew then, 
at the time, that the trader did not live in New York, but lived at the 
post. Hence this totally immaterial circumstance in its bearing upon 
this order is utterly swept out of the way, and the testimony will be 
left to bear with its whole force upon the fact that this defendant did 
not know anu could not know of the existence of this contract which 
is the basis of the proceedings. 

I therefore insist that this is a principal, material question to be 
answered by the witness, and the fact of the resistance to it makes 
it manifest to the court that it is a pretty material question. 



Mr. MORTON. I offer the following order. 

The PRESIDENT jwo tempore. The proposed order will be reported. 

The Chief Clerk rea<l as follows : 

Ordered, That on qnostions of tho admissibili^ of testimony the disonssion shall 
be limited to one conusel for the respondent ana to one manager for the House of 
Bepresentatives, and shall not extend beyond ten minntes on each side. 

Mr. KERNAN. I move as an amendment that the objecting party 
have the close, so that we may apply the ordinary i-ule. 

Mr. CARPENTER. Five minutes for opening and five minutes for 
closing y 

Mr. MORTON. I do not say anything about five minutes. I want 
to notify counsel on both sides that hereafter^ for one, I shall insist 
that the discussion shall be confined to such time as the court gives, 
and the objecting party may have the opening and close ; so that we 
shall not have it repeated over and over again. 

Mr. CARPENTER. Before the question is taken on this proposed 
order I desire to show to the Senate that if it is desired to have this 
testimony put in upon the princij^les which govern the admissibility 
of testimony in courts of justice, it isimpossfble for us to discuss the 
questions which will constantly arise in ten minutes. If the Senate 
choose to make an order that no objection shall be argued at all and 
that it shall be submitted to the court without an argument, let it 
be so ; but in a case of this kind, in the highest court of the land, to 
say that the propositions of the admissibility of testimony, which are 
after all the great questions in all criminal trials, shall be disposed 
of in this wav I submit to the court, most respectfully, is to deny us 
a right which was never denied in any court of the United States. 
No such rule exists anywhere. 

Mr. THURMAN. Will the counsel allow me to interrupt him f I ' 
move to amend the older by striking out " ten " and inserting ^* thirty," 
and adding at the end " unless otherwise ordered ;" so that in case it 
is necessary the time may be extended. 

Mr. BLAIR. I beg the indulgence of the Senate 

Mr. MORTON. I withdraw the order. 

The PRESIDENT pro tempore. The Chair will again remind gen- 
tlemen, and hopes he does it for the last time, that the counsel as well 
as the managers should address the presiding officer, that he may 
maintain the rights of the parties. It is due to the Senate that it 
should be done : and the dutv of the Chair demands it to protect the 
respect due to tlie Senate. The Chair will state also that he will not 
recognize a gentleman on either side unless he does rise and address 
the presiding officer. 

Mr. MORTON. With the consent of the Senate, I withdraw the 
order. 

Mr. Manager McMAHON. The order having been withdrawn, we 
object to any further argument on this proposition, and demand that 
the question be submitted. 

Mr. CARPENTER. I want to say one word, Mr. President. It 
seems the Chair will not permit us to address the Senate, and the 
Senate will not permit us to address the Chair. Precisely how we 
are to i>erform our duty, and precisely what angle we are to direct 
our discourse to, I cannot understand. 

The PRESIDENT oro tempore. The Chair will relieve counsel on 
that point. All the Chair desires is that counsel shall rise and call 
the attention of the Chair and then turn to the Senate. 
. Mr. CARPENTER. That I have invariably done, I think. 

The PRESIDENT pro tempore. The Chair cannot control the rights 
of the parties, as well as of the Senate, without knowing whether the 

Serson on the floor is the one he has recognized as entitled to the 
oor. Objection is raised to the question Shall the interrogatory be 
putt 

Mr. CARPENTER. Before the question is put I wish the inter- 
rogatory reported. 

The question was read, as follows : 

" Q. Is there any way that that could injure the soldier or the conn- 
try, unless he charged higher prices in consequence of that arrange- 
ment t " 

Mr. CARPENTER. The word " that '* means whether the arrange- 
ment between Marsh and Evans could have ii^ured the soldier, un- 
less in consequence of lliat the trader put up the prices. 

The PRESIDENT pro tempore. Shall this interrogatory be admit- 
ted? 

Mr. HOWE. I ask for the yeas and nays on that question. 

The yeas and nays were ordered. 

Mr. MCMILLAN. Mr. President . 

The PRESIDENT pro tempore. The ChairVill remind Senators 
that debate is not in order. 

Mr. McMillan. Before the question is put, I desire to mako an 
in(][uiry of the managers. Is it not charged in article 3 of the articles 
of impeachment that Evans was retained in office by the Secretary of 
War not only corruptly, but that his retention there was '* to the 
great injury and damage of the officers and soldiers of the Army of 
the United States stationed at said post, as well as of emigrants, 
freighters, and other citizens of the United States," &c. ; and whether, 
although that issue may not be the only issue in the case, it is not 
an issue that may be a material one, and upon which the Senate will 
have to pass in their finding? 

Mr. EDMUNDS. That had better be reduced to writing, I should 
think, under the rule. 

The PRESIDENT pro tempore. The Chair stated that debate was 



Digitized by 



Google 



192 



TRIAL OP WILLIAM W. BELKNAP. 



not in order, but no objection was raised to the Senator from Minne- 
sota proceeding. 

Mr. McMillan, it is a mere inquiry. 

Mr. EDMUNDS. That is debate. 

The PRESIDENT pro tempore. The question is, Shall this inter- 
rogatory be put f upon which the yeas and nays have been called. 

The yeas and nays being taken, resulted— yeas 20, nays 31 ; as fol- 
lows: 

YEAS— Messrs. Allison, Bontwell, Brace, Cameron ofWisoonsIn, Conkling, Con- 
over, Croffin, Ferry, Frelinghuysen, Harvey, Howe, Jones of Nevada, Logan, Mc- 
Hillau, Mitchell, €%le«by. Paddock, Pattorson, Sargent, and West— 30. 

NAYS— Messrs. Bayard, Bogy, Booth. Caperton, Cockrell, Cooper, Dawea, Den- 
nis, Edmunds, (^raon, Hamilron, lugalls, ^elly, Iceman, Key, McCreery, McDon- 
ald, Maxey, Menimou, Morrill of Vermont, Norwood, Riuidolpb, Bansom. Robert- 
son, Saolsburv. Sherman, Thnrman, WadldjA, Whyte, Withers, and Wright— 31, 

NOT VOTING— Messrs. Aloom, Anthony, Bam am, Bomside, Cameron of Penn- 
sylvania, Christianoy, Clayton. Davis, Dorsey, Eaton, Goldthwaite, Hamlin, Hitch- 
cock, Johnston, Jones of Floriaa, Morrill of Maine, Morton, Sharon, Spencer, Stev- 
enson, Wallace, and Windom— 93. 

The PRESIDENT pro tempore. The Senate sustains the objection. 

Q. (By Mr. Carpenter.) General McDowell, please look ut that 
article which was read yesterday from the files of the New York Tri- 
huue and see if that is the article which induced you to call upon 
General Belknap in regard to this suhject f 

A. [Examining]. It may have heen, hut I am not certain what the 
article was, or ratner what the articles were. Some articles appeared 
in the Tribune about that, and it may have been such an article. 

Mr. CARPENTER. I ask the managers if they claim that there 
was any other article on that subject in the Tribune about this time 
• except this? 

Mr. Manager McMAHON. I do not know. Mr. Lyndv aays there 
was another. 

Mr. Manager LTNDE. In March. 

Mr. CARPENTER. Was not that after the order had been issued f 

Mr. Manager McMAHON. No ; it was when General Hazen gave 
his testimony. 

Mr. CARPENTER. Some years before f 

Mr. Manacer McMAHON. No, the following March. That article 
appeared in February, and this was the following Miirch. 

Q. (By Mr. Carpenteb.) State, General, as near as you can, at what 
time the article which vou saw in the Tribune appeared. 

A. I could only recall that date by the date of the order, which was 
March 25, 1872. I came to Washington a few days before the date of 
that order, I think March 23. I saw Mr. Whitelaw Reid, I think, the 
day before I came to Washin^n. It was a short time before that ; 
whether one day or a week I do not know. 

Q. The article which you saw you had seen before you came to 
Washington f 

A. I saw it before I came to Washington. It was called to my at- 
tention. I stated yesterday my remark to Mr. Reid and his statement 
to me that the article was true and that there was more yet ; and 
that made me feel that it was a grave question. I think I came on 
purpose to Washington to see the Secretary about it. 

Q. Look at that letter and see if it refreshes your recollection as 
to what article you referred to there. [ Handing the witness a letter. ] 

Mr. Manager McMAHON. Let us see the letter before testimony 
is given about it. 

Mr. CARPENTER. Not now. I simply hand it to him to see if it 
refreshes his recollection in regard to the question. 

Mr. Manager McMAHON. You do not claim that I have no right 
toseeitt 

Mr. CARPENTER. I do most certainly. When I want to refresh 
your recollection I will hand it to you. 

Mr. Manager McMAHON. There is somebody else's recollection to 
be refreshed besides mine. 

The Witness. This is a private note of mine to the Secretarv. 

Q. (By Mr. Carpenteb.) Does that remind you in any way m re- 
gard to the article which you saw f 

A. No; this is marked 

Q. Do not read the letter. I simply hand it to yon to see if it re- 
freshes your recollection. 

A. This refers, I think, to a subsequent article. 

Mr. Manager McMAHON. Mr. President, that letter has been put 
in the hands of the witness, and we claim the right to see it. The 
witness has no right, as I understand the law, to refresh his recollec- 
tion from a memorandum which cannot be shown to the other side. 

Mr. CARPENTER. ' This happens to be a memorandum that could 
be shown to the other side with perfect innocence and without injury ; 
but we do not propose to show it to them just at this minute. 

Mr. Manager McMAHON. We will not take your word for that. 

Mr. CARPENTER. We do not ask you to. 

Mr. Manager McMAHON. We want the judgment of the Senate, 
Mr. President, on the question. 

The PRESIDENT pro tempore. The Chair will submit the question. 
The manager asks the Senate to decide the question : Shall this paper 
go into the hands of the managers f 

Mr. CARPENTER. The hands or the pocket f 

The PRESIDENT pro tempore. The manaffers hold that they have 
a right to the letter that was submitted to the witness to refresh his 
memory. The question is, Shall the managers have a right to the 
letter f 



Mr. KERNAN. I think that the witness said it did not refresh his 
memory as to the matter, did he not f 

Mr. Carpenter. That is what he said. 

The PRESIDENT pro temj^re. Shall the letter go into the hands 
of the managers f 

The question was decided in the negative. 

Q. (By Mr. Carpenter.) I want to ask you. General, what had 
been the practice in regard to sutlers residing at their posts prior to 
the war f 

A. So far as my memory goes, they had resided at the posts. 

Q. Had you ever known instances in which they did not reside at 
the poet T 

A. I know of an instance in which one of the members of a firm 
did not reside at the post, but I do not know it of my own knowledge. 

Q. It is charged in the third article of impeachment that the things 
alleged to haveoean done there— that is, the making of this agreement 
between Evans and Marsh— had been to the great injury and damage 
of the officers and soldiers of the Army of the United States stationed 
at that post. In what way could such contract injure the officers of 
the United States f 

Mr. Manager McMAHON. Mr. President, we object to that ques- 
tion as being determined by the decision already made upon the yeas 
and nays. 

The PRESIDENT pro tempore. The Chair sustains the objection. 

Mr. CARPENTER. Does your honor decide that this question has 
been put before and voted down f 

The PRESIDENT pro tempore. A similar Question. 

Mr. CARPENTER. I have no appeal anywhere, I suppose. 

The PRESIDENT pro tempore. You have not. A Senator can have 
the point submitted to the Senate. 

Mr. CARPENTER. Sufferance is the badge of all our tribe, evi- 
dently. Mr. President, I want to say a few words more on this sub- 
ject to this court. It seems to me so important in this case that I do 
believe that if understood by the lawyers of the Senate this testi- 
mony would not be excluded. 

Mr. Manager McMAHON. Mr. President, I know of no point before 
the court at the present time. 

Mr. CARPENTER. Will not some Senator move to reconsider that 
voteT 

Mr. KERNAN. Allow me to put a question to the counsel : Sup- 
pose a public officer whose dutv it is to appoint a person to office 
should, for a consideration paid him, appoint a very good man rather 
than a bad man, would it not be a crime for him to do so f That is 
why I acquiesced in the decision of the Chair confirming the previous 
decision. I do not think we should hear it discussed, unless some 
gentleman has doubt about it. Otherwise we shall never get through. 

Mr. CARPENTER. Then I shall have to experiment on other ques- 
tions. I abandon this with this offer, Mr. President, which I desire 
to go upon the record : that the defendant here and now offers to 
prove that as matter of fact no injury could result to any soldier or 
any officer of the Army, or to anybody else, from the contract made 
between Marsh and Evans as alleged, except it induced Evans to put 
up the prices of the articles which he sold; and to prove that Mr. 
Evans did not put up those prices one cent in consequence of the ar- 
rangement made with Marsh. That, I think, puts the point upon the 
record. And further, let it be stated that we offer this to meet that 
allegation of the third article of impeachment which charges that 
this thing did result to the great damage of the officers and soldiers 
of the Army of the United States. 

Mr. SHERMAN. I ask the counsel to read the question he pro- 
poses to put to the witness. 

Mr. CARPENTER. The reporter will read it. 

The question was read by the Official Reporter, from his notes, as 
follows: 

Q. It is charged in the third artiole of impeachment that the things Alleged to 
hare been done there— that is, the making of this contract between Evans and 
Marsh— had been to the great injury and damage of the oflScers and soldiers of the 
Army of the United States siadoned at tiiat post. In what way ooold aoch con* 
tract ii\)ure the officers and soldiers of the United States f 

Mr. CARPENTER. I would be very thankful to some Senator to 
do what I cannot do— move to reconsider the vote of exclusion. 

Mr. MERRIMON. Mr. President, in order to give the counsel an 
opportunity to make his question, I ask for a vote of the Senate on 
the ruling of the Chair. 

The PRESIDENT pro tempore. The Senator from North Carolina 
asks that the question be submitted to the Senate, Shall this interrog- 
atory be admitted? 

Blr. MERRIMON. I take it now the counsel can make his argu- 
ment. 

Mr. CARPENTER. Mr. President and Senators 

Mr. Manager McMAHON. Before proceeding, the understanding 
is that you open and we close the argument. Being the objectors we 
have the right to the opening. We waive that. 

Mr. CARPENTER. Go ahead ; take every right you have got. 

Mr. Manager McMAHON. We sim^fiy waive it. 

Mr. CARPENTER. No, you need not waive it. I insist upon your 
opening. 

Mr. Manager McMAHON. All right. I will simply state the 
grounds of objection to the Senate in order to preserve order and de- 
corum in the proceedings. 
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We have yet offered no proof in this ease to show that this has been 
detrimental to the service of the United States in the view in which 
the ethics of the gentleman seem to indicate to him may be important. 
It is a matter retuly for him in the defense if there is anything in it; 
and he has no right when we put a witne^ upon the stand to go into 
his substantive defense on that j^oint. 

The second objection we have in this case is the one which the Sen- 
ate has already decided. Suppose that we should, taking an indict- 
mentf find in tnat indictment that the offense charged was alleged to be 
against the peace and dignity of the State of Ohio, or the State of 
New York, or against the commonwealth ; and you were to put a 
witness on the stand and attempt to prove that it was not against the 
peace uid dignity of the State of Ohio or the State of New York be- 
caane it was done in a comer where the State did not see it or had 
nothing to do with it, and would not know it unless one of the par- 
ties told it. It seems to me that it is entirely irrelevant, and it cer- 
tainly strikes me as a new argument in morals that it is not improper, 
not an impeachable offense, for a Secretary of War or a Secretanr of the 
Navy to dole out his offices to the men that will make the best bai]gain 
with him, without reference to the question whether it may be inju- 
rious to the public service or not. 

Mr. Manager HOAK. Mr. President, I desire to state in further 
opening the further objection that this is not a matter to be proved 
by experts ; that the question whether the payment of the sura of 
$12,000 a year for an office or the right to sell goods is to be an ipjury 
to the persons to whom those g«M>ds are sold, cannot be a question to 
be answeied by a witness upon the stand as to how or in what way 
that injury would be wrought. It is a question for the common 
knowledge and undeistanding of men, ana which the court or jury 
must deal with on their own judgment. It is not a matter to be 
proved, to examine witnesses upon. 

Mr. CARPENTER. Mr. President and Senators, there is, as every 
lawyer knows, a conflict in the decisions in England and in some of 
the States of thia country in regard to the extent to which a cross- 
examination may go. The rule in England, I understand to be, and 
iu many of the States, that when a witness is called upon the stand, 
the other party may cross-examine him as to anything pertinent to 
the issue. The rule iu other States is the reverse, and the rule I am 
bound to say in the Supreme Court of the United States is that you 
can only cross-examine as to matters referred to by the direct ex- 
amination. But I submit to the Senate that in this trial, circum- 
stanced as we are, with many Army officers in attendance here whose 
public duties, as important as the duties of any officer, require their 
immediate return, and who are staying here every day to the preju- 
dice of the public service, that rule, which after all is one in the dis- 
cretion of the court, should in this case be, aa I understand the En- 
glish rule to be, that we may ask any witness called to the stand any 
Juestion pertinent to the issue. There are many advai^tages in this, 
n the first place, it will place before the Senate in a compact form 
most of the testimony upon a particular subject. 

In the next place, it will be a great convenience to all these wit- 
nesses. I do not understand, however, that I am now going at all be- 
yond the scope of the direct examination. I make this remark because 
yie question will undoubtedly arise hereafter as to other witnesses. 

Now the managers say they have not as yet introduced any proof 
to show that this arrangement was detrimental to anybody. If they 
admit that it was not, then I do not wish to take a moment of your 
time in proving that it was not. If they concede that not a soldier 
paid one cent more for any article that was sold at that post in con- 
sequence of this arrangement between Marsh and Evans, that is the 
end of it. That is all I want to show by this testimony ; but we are 
able to show, and shall if permitted, that notwithstanding this arrange- 
ment between Evans and Marsh, Evans never increased his prices on 
a single article. He has as he has sworn elsewhere, upon the general 
average of his prices, charged less, than before, he did before the ar- 
rangement made with Marsh. 

Mr. Mana^ LAPHAM. Will the learned counsel allow me to put 
him a question f 

Mr. CARPENTER. Certainly. 

Mr. Manager LAPHAM. Why, then, I should like to have the 
counsel answer, was the article in the Tribune published or the testi- 
mony of General Hazen given f 

Mr. CARPENTER. Well now, Senators, I always try to answer 
questions put to me in a trial by opposite counsel ; but a question 
which supposes that I manage the New York Tribnne is such an im- 
peachment of my own intelligence, inasmuch as it is generally abus- 
ing me, that I must ask my fnend to excuse me from answering that 
question. What crotchet entered the head of Whitelaw Reid that 
morning, I cannot telL Where he dined the ni^ht before : what in- 
flnences were brought to bear on him between dinner and breakfast; 
whether he had a good breakfast and felt well, or a poor one and felt 
ill, it is impossible for me to say ; and I ought to say as a matter of 
justice to Whitelaw Reid that his relations and mine are not intimate. 

Mr. Manager LAPHAM. My inquiry extended to the complaint of 
General Hazen. 

Mr. CARPENTER. I understood you to ask why that article was 
published in the New York Tribune. 

Mr. Manager LAPHAM. And the evidence of General Hazen given. 

Mr. CARPENTER. That involves a scrutiny of the mind of General 
Hazen, and I never saw the man. I have not so much clew to his in- 
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tellect as I have to Whitelaw Reid's. I have felt him occasionally. 
I never saw the other man, and know nothing of his mental processes. 

This question is not one of ethics. The managers are attempting 
to lay a foundation by proving facts from which certain conclu- 
sions may be drawn. Your honors cannot have forgotten the opening 
of the learned manager the other day. You will recollect distinctly 
how we were taxed, and how our crime was swollen and aggravated 
by the charge that the arrangement between Marsh and Evans was 
an affliction upon the soldiers. One of the managers who argued the 
question of jurisdiction — I did not see then, and do not now, how that 
bore on the question of jurisdiction — went into an estimate of how 
many cents per day were taken out of the pocket of each soldier. If 
that was good evidence on the question of jurisdiction, it ought cer- 
tainly to be admissible under an article wnich charges tiiat this ar- 
rangement was detrimental t^ the soldier. 

They are offering these facts for what purpose f For the purpose 
of showing that Mr. Belknap, being interested in this tradersnip, did 
not do what an honest man would have done to protect the soldiers 
at that post. I have never before understood that the House of Rep- 
resentatives had undertaken to correct the good morals of the coun- 
try, or that a mere arrangement between two individuals, which it 
not even shown to have been known by Belknap, could be a subject 
of impeachment, unless it iignred some one. I do not understand that 
the Government of the United States is interested iu or has any right 
to inquire whether a particular sum remained in the pocket of Marsh 
or went to the pocket of Belknap, so long as the exchange involves 
no dishonesty. If no injury has been done to the Government nor 
sustained by the soldier, then the theory on which they ask you to 
presume that this respondent was guilty falls to the ground. 

We offer to show, in this connection, that sutlei-s were never re- 

Suired to live at their posts. We expect to show that that order, 
rawn by General McDowell, is the first order in the history of this 
Government which required traders or sutlers to reside at their posts. 
We also propose to show by him General Belknap's readiness to do 
anything to correct the reported irregularities at that post ; we have 
shown that Ctoneral McDowell drew the order at the request of the 
respondent, which was sufficient to correct all abuses complained of. 

We cannot get all our evidence in upon one question. This thing 
leads by due snccession from one matter to another ; but to strike 
out what we offer is to strike out the whole morale of the defense, 
is to blot us out with rhetoric in the articles of impeachment and 
in the opening of counsel ; and yet, on the question of intent to ex- 
clude all proof, suppose your honors have, as matter of strict law, 
a right to do it. Here, when a public officer who has been for years 
administering one of the most important branches of the public serv- 
ice, who has passed through his hands $337,000,000 without the loss 
of a cent to the Government, who has served his country in the field, 
everywhere well, would your honors deny to him even a little gen- 
erosity in the admission of proof which would go to bear upon the 
question of his guilty intent f You might impeach him even if he 
received it by accident, if he took it in a dream, if he received it be- 
lieving he had a perfect right to receive it. That becomes a question 
on which you will pass when rendering final judgment ; but would 
you not allow him to prove everything that wonld go to establish his 
intent f He might be ndstaken, the thing itself might have been 
improper^ yet held up before forty millions of people, would you 
not permit him to show what he could toward establishing the in- 
tention with which he performed the act complained off 

Mr. Manager JENKS. Mr. President, I desire not particularly to 
argue this question, but simply to state that the charge against this 
defendant is that he directly or indirectly received a bribe. The de- 
fense which this question would indicate — and they say it is the whole 
moraJe of their defense— is that if he did receive a bribe nobody is 
harmed by it ; the soldiers paid no more in consequence of his having 
received a bribe than they would have done had he not received it. 
Now is that relevant testimony f The judge on the bench may take 
in his hand the filthy lucre from a suitor, and he may say, ''I gave 
the same judgment which I would have given if I had not received 
that money." The Secretary of War will say. " I issued the same 
orders I would have issued had I not received this bribe." Crime is 
crime per «f, and it is not the effect of that crime that we are to inquire 
into now, but simply did that man receive the bribe f He may have 
received it with the benevolent intention of donating it to some 
eminently charitable institution, and it may not have affected the 
soldier one cent, but if he took tne money merely he is guilty of the 
crime, and you have no right to inquire into its effects, liecause the 
law says it is a crime, and that is what we are now trying. 

Mr. CONKLING. Mr. President, I ask to have read by the Secre- 
tary, from the Record, the few lines which I send up marked on 
page 116, and also on page lid. It is the testimony to which, if at 
all, this cross-examination is addressed. 

The PRESIDENT pro tempore. The Secretary will read. 

The Chief Clerk. On page 116 : 

I am informed by oflScera who were stationed at Camp Supply that Lee & Rey 
nolds paid 910,000 oatrisht for the same exclusive privUege there. Other oases aro 
tidjcecl of. but not corroboratful to me ; sufficient to state, tbe tax here amounts to 
near $40 per selling day, which must necessarily be paid almost entirely by tbe 
command, and you can readily see that prices of such goods as we are compelled 
to buy must be grievously augmented thereby. It not being a revenue for the 
Government and Mr. Marmi being an entire stranger to every one at the post, it ia 
foU by every one informed of the facts to be, as Isaid before, a very great wrong. « 



Digitized by 



Google 



194 



TRIAL OF WILLIAM W. BELKNAP. 



Mr. CONELING. That is from the Tribune article which I think 
has been put in evidence. Now I ask to have read a short passage 
marked from General McDowelPs testimony on page 118. 

The Chief Clerk read as follows : 

I told him that it seemed to me, aa he bad a monopoly in bis hands, it would 
be simply the proper discharge of Ills duties in reffolatuiic tliat monopoly to see 
thAt it was not abased. He concuTTod with me, and if you will look at the order— 
I have it not now, and I do not recollect the asAo of it, but I think some time in 
March, 187S-you will see that it corrected the very evils complained of ; that is to 
•ay, it put these post^traders, so far as the charges they wore to make on their 
sales were concerned, suhfect to the council of administration of the post, the coun- 
cil of administration consisting of the three highest officers at the post under the 
commanding officer ; that the council of administration was to take into account 
the original cost, freight, and the fact that the post- trader, unlike the settler, whom 
he is generally sappcSed to have succeeded, had no lien on the soldier's pay. 

Mr. HOWE. Now, Mr. President, I ask to have read the question 
and the answer to the question, which is found at the bottom of the 
first column on the one hundred and tenth page, the question put 
by counsel for respondent to the managers, and the reply of the 
managers. 

The Chief Clerk read as follows : 

Mr. Cabfiditer. Mr. President, before the manager takes his seat I should like 
to inquire of him. if he will inform us, whether the managers claim that the facts 
charged in the articles of impeachment violate any and wmit statute of the United 
States. In other words, will they inform us what particular '' high crime " this is f 

Mr. Manager Ltnde. I will answer the gentleman that while we do not deem it 
important or necessary, in order to sustain the impeachment, that it should be based 
upon any statute or act of CJongress, we do rely and refer to section 1781 of the Be- 
vised Statutes, and also to section 550L 

Mr. Manager McMAHON. I ask unanimous consent to make a state* 
ment in regard to this Tribune article. 

The PRESIDENT pro tempore. The Chair hears no objection. 

Mr. Manager McMAHON. Mr. President, the managers did not 
suppose that the article in the New York Trionne when read was read 
as evidence of any fact contained in it, and did not so offer it. They 
simply offered it as a statement which came to the knowledge of Gen- 
eral Belknap, for the purpose of discovering and proving to this 
court what action he subsequentlv took thereon. 

Mr. CONKLING. May I inquiro of the manager, did he not un- 
derstand that General McDowell, In referring to what he had heard 
and restated to the Secretary of War, had reference to that article and 
to the gravamen of it, namely the chai^ in the article that crietous 
impositions had occurred by augmentmg the prices charged in the 
language of the articles, of the officers, soldiers, emigrants, and other 
citizens of the United States T 

Mr. Manager McMAHON. Undoubtedly; but the statement by 
General McDoweU to the Secretary was of no fact that he knew, it 
did not put anything in testimony that had fallen under his observa- 
tion or that he could swear to, and is evidence of no fact. All that 
we undertook to do in the examination of General McDowell was to 
connect the testimony of General Hazen before the Military Com- 
mittee with General Belknap, not to prove any fact that was stated 
in the testimony of General Hazen. I think there is scarcely a lawyer 
seated here on the part of the Honse so poor as to have offered it as 
evidence of any fact contained therein. 

Mr. CONKLING. But to charge the respondent with notice of it. 

Mr. Manager McMAHON. With notice of the fact ; and if we fail 
to prove by other testimony any fact stated therein which was im- 
portant, that fact is not proved at all to this court ; and, theroforo, 
nothing has been offered oy the managers at this time in the least 
degree Dearing upon the proposition as to whether this thing did do 
harm to the soldiers or did not. 

Mr. CARPENTER. Mr. President, one moment. It will be recol- 
lected that one of the managers. I think this morning, has accused 
General Belknap of misrepresenting to General McDowell the fact as 
to the location of the trader. It is said that Greneral McDowell un- 
derstood when he went to Belknap that the trader lived in New York 
and that Mr. Belknap did not undeceive him. Now that ve^ article 
shows and states the fact to be that Evans, the trader at Fort Sill, 
had made a contract with Marsh in New York. 

Mr. Manager McMAHON. That is not the question we are now 
discussing. 

Mr. CiltPENTER. It is an important question. 

Mr. Manager McMAHON. It has nothing to do with this question. 

The PRESIDENT j>ro tempore. The reporter will report the inter- 
rogatory which is to be submitted to the Senate. 

The Official Reporter read the following interrogatory from his 
short-hand notes : 

Q. It is charged in the third article of impeachment that the things alleged to 
have been done there— that is, the making of this contract between Evans and 
Marsh—had been to the great i^iury and damage of the officers and soldiers of the 
Army of the United States stationed at that post In what way could such con- 
tract iivJure the officers and soldiers of the United States ? 

Mr. HOWE. Is the question to be Bubmitte<l to the Senate of put- 
ting that interrogatory, or is it the question of the admissibility of 
the proof offered by the counsel for the respondent f 

The PRESIDENT pro tempore. The admission of this interroga- 
tory. 

Mr. CARPENTER. But that, I submit, should be stated to the 
Senate and voted upon in connection with the offer we make of testi- 
mony to follow it up. 

Mr. EDMUNDS. The only thing we can vote upon now is that in- 
terrogatory. 



The PRESIDENTpro tempore. The question is, Shall the interroga- 
tory just read be admitted f ♦ 

The question was decided in the negative. 

The PRESIDENT pro tempore. The objection is sustained. Pro- 
ceed with the witness. 

Q. (By Mr. Carpenter.) General McDowell, do you know of any 
order or regulation of the War Department prior to this one drawn by 
yon for General Belknap, requiring sutlers or post-traders to reside at 
their posts f 

A. I do not. 

Q. As you understand it, that is the first regulation ou that subject 
ever promulgated? 

A. I do not know of any other, and, of course, that is the first to my 
knowledge. 

Q. Let me ask you one other <][nestion in regard to a subject I in- 
quired about before, and that is in regard to sutlers prior to the war. 
Had it not been common for the sutler himself to be the man of cap- 
ital in the concern and have it carried on by his clerks or partners at 
the post T 

A. I cannot speak from any general knowledge on the subject. At 
the post at which I was stationed the sutler resided there and had all 
the capita necessary for it himself. 

Q. I ask you merely for the purpose of having it identified and 
marked by the Secretary, whether that letter is in your handwriting? 
[Handing a letter.] It is the same letter I showed you before. 

A. That is a private letter of mine to Seoretarv Belknap. 

Q. Did it inclose this letter to General Belknap f [Handing another 
letterj 

A. from the dates I suppose it to be such, though it had escaped 
my memory. 

Q. Is that the handwriting of Whitelaw Reidf 

A. It is. 

Q. Do you know his handwriting T 

A. I do. 

Mr. CARPENTER. I now ask to have these papers marked by the 
Secretary for mere identification. I propose to keep them in my own 
possession. 

The letters were marked as follows, respectively : 

Kl. 
Mr. Carpenter placed this paper in my hands for the purpose of identification. 

w. J. Mcdonald, 

Oh.OL 
Mr. Carpenter placed this paper in my hands for the purpose of identifloation. 

w. J. Mcdonald, 

Oh, CL 

Mr. Manaser McMAHON. Now, Mr. President, we claim the right 
to see these letters at this time. 

Mr. CARPENTER. We deny it. 

Mr. Manager McMAHON. If that right is not granted we shall 
reserve the right to object to their introduction at any future stage 
of the case. 

Mr. CARPENTER. I do not propose to have them offered in evi- 
dence at l^is time ; but I am very happy to gratify your private curie 
oeity, [handing the letters to the managers.] 

[The letters examined by managers and returned to Mr. Carpenter.] 

Q. (By Mr. Carpenter.^ I ask you. General, whether on reflection 
and after looking at that article yon think you were or were not 
mistaken in saying that you supposed that Marsh was the post-trader 
at the time you had your interview with the Secretary of Wart 

A. I can hardly say what particular relations Marsh or Evans had 
with this matter. The Secretary told me he had appointed Marsh, 
and I supposed he had received the office. Whether he had trans- 
ferred it, or assigned it, or sublet it, or farmed it out, or what rela- 
tions he had with it was not, in my mind, a very special qnes- 
tion. What I wanted to do was to correct an abuse ; but whether 
the form was that Marsh was the trader or the other man was the 
trader was not so much in my mind as to discuss the question that 
was then up. 

Q. Was it of any importance whether Marsh was the trader and 
Evans his agent, or the reverse f 

Mr. Manager McMAHON. O, you do not insist on that question. 

Mr. CARPENTER. If not I should not have asked it. (To the 
witness.) What I mean is, would it have made any difference with 
the order which you were to draw if you had known the fact to be 
exactly the reverse f Would not this order as you drew it have cov- 
ered the abuse in the one case just as well as the other f That is the 
question. 

Mr. Manager McMAHON. We withdraw the objection. 

The Witness, (to Mr. Carpenter.) I do not understand you. 

Q. (By Mr. Carpenter.) The question is this: Suppose you bad 
known that Evans was the trader and lived at Fort Sill, and that 
Marsh was not the trader, would you have drawn this order in any 
different terms than you did employ f 

Mr. Manager HOAR. Do you mean to suppose in your question 
that Marsh received any suni of money from Evans t 

Mr. CARPENTER. If that occurs to me I will put it in my ques- 
tion. It had not occurred yet as part of my question. 

The Witness. If the case was otherwise, it would have been dif- 
ferent* of course. 
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Q. (By Mr. Carpenter.) How diflferent would it have been f Sup- 
pose you had thought at the time that Mr. Marsh was the trader and 
lived in New York, what order would you have drawn different from 
thisT 

A. That is what I suppposed was the case, that Mr. Marsh was the 
trader living in New York substantially, whether in form or not ; 
and he had the control of the place as evidenced by the fact of his 
receiving this large tribute. 

Q. As you supposed T 

A. As was true, and seemed to be understood. 

Q. Suppose the ease had been exactly the reverse, and you supposed 
that Mr. Evans had control of it and was the trader, ana not Marsh ; 
would your order have been drawn any differently? 

A. I do not know. If the man was residing at the post, I do not 
think it would have suggested itself to my mind to say no should go 
there. 

Q. That is one thing. Now let me call your attention to the first 
part of this order, t4> see if that is not the material part of it after 
all. Please read the first clause of the order. 

A. It is — 

I. The oooncil of administration at a po6t where there is a post-trader will from 
time to time examine the post-trader's floods and invoices or bills of sale ; and will, 
anbject to the approval of the post-commander, establish the rates and prices (which 
should be fair and reasonable) at which the goods shall be sold. A «opy of the list 
thus established will be kept posted in the under's store. Should the poet-trader 
feel himself aggrieved by the action of the council of administration, he may appeal 
there&om through the post-commander to the War Deparment. 

Q. Now I want to know why that order would not have corrected 
the abuse there without regard to whether the trader lived at the post 
or not, if the order had been executed by that council T 

A. Very likely it might have done so. 

Q. Would it not have done so f 

A. I do not know. 

Q. Can you conceive how it could fail to do it f 

A. Yes; because it has faUed. 

Q. Has not that been because the officers have not done their duty T 

A. It may be. 

Q. Can it be for any other reason T Under this order if the officers 
had put the articles at the proper prices and insisted upon the exe- 
cution of the order, would there have been any abuse T 

A. I have said l>efore that, in my judgment, there would not have 
been ; but why it was not done I do not Know. 

Q. Who were the officers at that poet T 

A. I do not know. I do not know anything about Fort SUL 

Q. And do not want to f 

A. I will not say that. 

Q. How long have you known General Belknap f 

A. I first saw General Belknap at a meeting of the society of the 
western armies at Chicago. I cannot recollect the date, but it was 
the first meeting of the Army societies at Chicago. 

Q. Was he then Secretary of War f 

A. He was not Secretary of War. It was before he was made Sec- 
retary of War. 

Q. You have known him from that time to this T 

A. Yes, sir. 

Q. How frequently have you seen him, and how much have you 
known of him officially and otherwise f 

A. I knew him shortly after he was made Secretary of War. He 
has been an inmate of m^ house, visiting me. I saw him several times 
in Washington, several times in New York, and at other places. In 
the early part of his administration of the War Department I corre- 
sponded qnite frequently with him unofficially and confidentiaUy, as 
well as officially. 

Q. What has been his character as Secretary of War f 

Mr. Mana^r McMAHON. One moment. Mr. President, we object 
to this question, and will state our objection to the Senate. I think 
this is clearly substantive matter of defense, and must come into the 
trial of this case when the defendant opens his side of the case ; but 
I will say to the gentleman here, though it may not waive the proof 
upon his part, that the managers upon their part, as I understand, 
are perfectly willing to concede that up to the time of the develop- 
ment of these matters his character was as good as could be desired 
or wished. 

Mr. CARPENTER. This question, Mr. President and Senators, falls 
within the class of questions to which I before referred. Of course it 
is not a cross-examination, but if not answered now, it may make it 
necessary to keep General McDowell here for several days before it 
can be put in. I therefore ofier it now and let the Senate rule upon 
it, and then of course we shall know exactly what course to take in 
Tc^rd to other evidence from other witnesses. 

The PRESIDENT pro tempore. The Chair will submit the question 
to the Senate. The reporter will repeat the question. 

The Question was read, as follows : 

" Q. What has been his [Belknap's] character as Secretary of War f ' 

The PRESIDENT i>ro tempore. Shall this interrogatory be admit- 
ted? 

The question being put, it was decided in the affirmative. 

Q* {By Mr. Carpbntbr.) Answer the question. General. 

A. As far as it came within my knowledge, he was active, energetic, 
and faithful. 



Re-examined by Mr. Manager McBiAHON : 

O. Did I understand you to say that General Belknap told you he 
had appointed Marsh f 

A. He told me that he had ofTered the place to Marsh ; I think he 
said he had offered it or had appointed him, and he told me why, un- 
der what circumstances. 

Q. What were those circumstances. What circumstances did he 
tell you T 

A. It was something bearing on the relations between Mr. Marsh 
and his wife. 

Q. Friendly relations between them t 

A. Relations of kindness while she was sick. 

Q. Do you remember the time that she was sick f 

A. I do not. 

Q. In this interview between you and General Belknap, did he 
make any allusion, or did you, to the fact that Evans was paying 
Marsh $12,000, as stated in that Tribune article f 

A. I made it in the beginning of my conversation with him. 

Q. What did the General say in answer f 

A. I cannot recollect that he said anything in answer to that, fur- 
ther than to ask me to draw np such an order as would correct the 
abuse which I had stated to him — that complained of. 

Q. Did he request you then to draw up an order to correct the pay-* 
ment by Evans to Marsh of $12,000 a year T 

A. No, sir. 

Q. He did not? 

A. Except so far as subletting or transferring or assigning or selling 
the place may be considered to have corrected it. 

Q. But it was in that conversation that he told you he had ap- 
pointed Mr. Marsh? 

Mr. CARPENTER. The witness does not say that. I object^ 

Mr. Manager McMAHON. I put it in the interrogative form.* 

Mr. CARPENTER. It is an improper fomf. 

Mr. Manager McMAHON. NotataU. 

Mr. CARPENTER. I object to that question. 

Mr. Manager McMAHON. I will reput it. Was it in that conver- 
sation that ne alluded to the fact that he had appointed Bfarsh and 
not Evans post-trader T 

Mr. CARPENTER. That question I objected to for this reason, Mr. 
President: The witness has said that he cannot say that Belknap 
said he had appointed Marsh. He said he had offered it to Marsh or 
had appointed nim, or somethin^^ of that kind. Now to put to him 
the positive question, " Was it in that conversatioQ that he said he 
had api>ointed Marsh," when the witness did not say that he said in 
any conversation he had appointed Marsh, is not proper. 

Mr. Manager McMAHON. I will modify the question. 

Mr. CARPENTER. I guess you had better. 

Mr. Manager McMAHON. I do so simply to save time. (To the 
witness.) Was it in that conversation that he said he had appointed 
Marsh or offered the appointment to Marsh f 

The Wrri^ss. It was on that occasion. I had several conversa- 
tions ; I cannot state whether this was the first time I saw him or 
subsequently. 

Q. (By Mr. Manager McMahon.) Where was this interview be- 
tween you and General Belknap f 

A. First at his house and subsequently at his office. 

Q. At his office in the Wai Department f 

A. In the War Department. 

Q. Did either you or he take any steps at the War Department to 
inquire as to who was the actual post-trader at Fort Sill T 

A. We did not. 

Q. Did ho to your knowledge? 

A. I do not know. 

Q. Did he go out to make any inquiry T ' 

A. Not that I know of. 

Q. In this matter I want this distinctly understood : Whom did 
you and General Belknap in your conversation there together under- 
stand to be the post-traJer at Fort Sillf 

A. I do not know what General Belknap understood, and as to myself 
I did not think much about the matter. I merely wanted to correct 
an abuse : I merely wanted to state a scandal ; and I took what I 
thought the quickest and best and directest way to do it, and that 
will be seen in the order which I drew up. 

Q. If you had known that the grievance that existed there was 
the payment by Evans, who was actually poet-trader, of $12,000 a year 
to Marsh, who had no capital invested m the concern — I put the 
question to you in answer to the hypothetical question put on tho 
other side — would you not have drawn a different order from the one 
you did draw T 

A. I can hardly say what I would have done if things had been 
different. 

Q. Still I put the question to you. 

Mr. CARPENTER. I tried to get an answer to that and could not; 
but I hoped you would. 

Mr. Manager McMAHON. We have tried. I should like an answer 
to this question. (To the witness.) If you had known that the ac- 
tual state of circumstances at Fort Sill was that Evans was really 
the post-trader, that Marsh had no capital in it. and that Evans was 
paying $12,000 a year simply for the privilege of holding it 

A. That was about what 1 understood to be the case. 
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Q. (By Mr. Manager McMahox.) Did yoa draw that order for the 
parpose of correcting that T 

A. Yes. 

Becross-examined by Mr. Carpbnter : 

Q. Would not that order have corrected it if it had been execatedf 

A. I have said two or three times that I thought it would. 

Mr. OAKP£NT£B. I want to keep that constantly before the 
Senate. 

The PBESIDENT pro Umpcre. Are the managers through with the 

Mr. Manager McMAHON. Yes, sir. 

The PRESIDENT pro tempore. Are the counsel through f 

Mr. CARPENTER. We are through. 

The PRESIDENT pro tempore. May he be discharged ? 

Mr. CARPENTER. Certainly. 

The PRESIDENT pro tempore. The witness is discharged. 

Mr. CARPENTER. We also wish to cross-examine Mr. Crosby. If 
that is seriously resisted on the part of the managers we shall have 
to wait till another period, I suppose. 

Mr. Manager MoMAHON. . We object now simply on account of the 
convenience of persons at a'distance. He is here all the time. 

Mr. CARPENTER. It may be understood, then, that our right to 
cross-examine Mr. Crosby is retained to us f 

Mr. Manager McMAHON. It will have to be considered by the 
Senate 
. Mr. CARPENTER. Will it be objected to by the managers f 

Mr. Man^^ McMAHON. Yes, sir. 

Mr. CARPENTER. Then I think it ought to be settled by the Sen- 
ate at this point. 

Mr. Manager McMAHON. We expect to put Mr. Crosby on the 
stand again, and we will therefore concede the right to recall him. 

Mr. CARPENTER. Very well ; it Is much easier to get along good- 
naturedly. 

Mr. Manager McMAHON. I remembered the fact after I made the 
objection that we shall have to recall him. 

Richard Enra sworn and examined. 
By Mr. Manager McMahon : 

Question. Where do you reside T 

Answer. In the city of New York. 

Q. What is your present occupation T 

A. Assistant cashier of the liational Bank of Commerce in New 
York. 

Q. Who is the cashier T 

A. Mr. Henry F. VaU. 

Q. How long has he been cashier of that bank f 

A. I may say over twenty years. 

Q. How long have you been assistant cashier f 

A. Over twenty years. 

Q. Are you acquainted with Caleb P. Marsh f 

A. I am. 

Q. Has he done business with your bank T 

A. He has kept an account there. 

Q. For how many years. 

A. That I cannot say. 

Q. About how many, six or seven years backf 

A. Yes ; that many. 

Q. State whether upon any occasions he has procured a certificate 
of deposit payable to nis own order from your bank T 

A. He has. 

Q. Have you those certificates with you T 

A. I have. 

Q. Please produce them f 

A. Here they are. [Prodncins papers.] 

Q. How many were there in ul T 

A. Four. 

Q. By whom were these issued f 

A. One was issued by Mr. H. F. Yail, the cashier, and three are 
signed by myself. 

Q. Those certificates of deposit have of course been returned to your 
bank and paid T 

A. They have been. 

Mr. Manager McMAHON. We now offer them in evidence and ask 
to have read not only the certificates but the indorsements on the 
back, takingthem in the order of dates. 

Mr. CARJ^NTER. You have no objection to my looking at them f 

Mr. Manager McMAHON. None whatever. We think there will 
be no dispute about the indorsements. 

The certificates were handed to the connsel for the respondent, and 
after examination by them sent to the desk to be read. 

The Chief Clerk read as follows: 

No. 748. New York, Nov. 10, 1871. 

C. P. Marsh baa deposited in the National Bank of Commerce in Now 
York, fifteen hundred dollara, payable to his order on surrender of this 
oertiflcate, properly indorsed. 

BICHD. KING. 

^ ^ ^ - « ^***- Oatt^**r. 

P. B. KiBSAM, TeUer. 
•1,500. 



[Indorsements.] 
Pay to the order of W. W. Belknap, 

C. P. MARSH. 
Pay to the order of C. F. Emery. 

WM. W. BELKNAP. 
C. F. EMERY. 
Fay Oilman, Son & Co., or order, for collection, on account of 

PBDDECORD & BT7RROW8. 
For deposit to credit of Oilman, Son & Co. 

OILMAN, SON & CO., Banitrg. 

No. 783. 

New York, Jamtary 15, 1872. 
G. p. Manh kas deposited in the National Bank of Commerce in New York fif 
teen hundred dollars, payable to his order on surrender of this oertilicate, properly 
indorsed. 
•1,500. p. B. KISSAJI, H. F. VAIL, 

TeUtr. Cashier. 

[Indorsements.] 
Pay to the order of W. W. Belknap. 

C. P. MARSH. 
WM. W. BELKNAP. 
Pay Fourth National Bank, N. Y., or order, for account of First National Bank, 
Washington, B. C. 

WM. S. HTJNTINOTON, 
Fourth National Bank, N. Y. Cashier . 

No. 1038. New York, Oct. 9, 1874. 

C. P. Marsh has deposited in the National Bank of Commerce, in New York, 
seven hundred dollars, payable to his order on surrender of this certificate, properly 
indorsed. 
•700. P. B. KiBSAM. RICHD. KINO, 

Idler. AstikL Cashier. 

[Indorsements.] 
Pay to the order of W. W. Belknap. 

Pay A. M. Belknap or order. 

Pay to the order of J. L. Worth, oaB*r. 



Stamped: 
** The National Park Bank of New York. Paid." 

No. 1039. 



C. P. MARSH. 

WM. W. BELKNAP^ 
ANNA M. BELKNAP. 

EDWARD JOHNSTON, 

Cashier. 



New York, Oct. 9fA, 1874. 



C. P. Marsh has deposited in the National Bank of Commerce, in New York, eight 
hundred dollars, payable to his order on surrender of this certificate, properly in- 
dorsed. 
9800. P. R. KiBSAM, RICHD. KINO, 

TeOer. AssigL Cashier. 

[Indorsements.] 
Pay to the order of W. W. Belknap. 

C. P. MARSH, 
WM. W. BELKNAP, 
HORACE a LELAND A, Ca 
Pay American Exchange National Bank or order. 

J. BROWN, 
Stamped: B. 

''Am. Exoh. Natl Bank, Octl9, 1874. Paid.'* 

Q. (By Mr. Mftna^er McMahon.) Mr. King, when a check is cashed 
by your bank, wbicn is the first entry that is made of that transaction; 
what book does it go upon f 

A. In what is caUed a check-book. 

Q. Who is Joseph A. Keman f 

A. He is the book-keeper of the ledger in which Mr. Marsh's ac- 
coant was kept. 

Q. Is he here to-day f 

A. He is. 

Mr. Manager McMAHON. That is all for the present. 

Mr. CARMINTER. We have no question to put to this witness. 
We will say to the managers, in regard to these certificates, that 
there is no question that they went through Mr. Belknap. You need 
not go through the machinery of tracing them all. They are all right, 
and we admit their reception. 

Mr. Manager McMAHON. I think we have proved that clearly. 

Joseph A. Kernan sworn and examined. 
By Mr. Manager McMahon : 

Question. Where do you reside f 

Answer. In the city of New York. 

Q. What is your occupation T 

A. Book-keeper in the National Bank of Commerce. 

Q. How long have you occupied that position f 

A. That particular ledger I have had for about seven or eight years. 

Q. Have you had charge of Mr. Marsh's account f 

A. I have had. 

Mr. Manager MoMAHON. I will state to the gentlemen that we 
have the book here and the witness has also a copy which can be ver- 
ified from the books. (To the wi tness. ) Have you a copy of Mr. Marsh's 
account from your books T 

A. I have. 

Q. Examine whether on the 1st day of November, 1870, a check was 
paid, drawn by Caleb P. Marsh for $1,500. 

A. There was. 

Q. Now look whether on the 16th day of January, 1871, a check was 

Said by the National Bank of Commerce for $1,500, drawn on the bank 
y Caleb P. Marsh. 
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A. On the 16tli day of Janoaxy, 1871, aucli a check was paid. 

Q. Now look at the 17th or 18th day of April, 1871. 

A. On the 17th day of April, 1871, there was a check for $1,500 
paid. 

Q. That is Marsh's check T 

A. Yes, sir. 

Q. Now on the 24th or 25th of Joly, see whether a similar check 
was paid. 

A. Yes, sir; on the 25th of July, 1871, one for $1,500. 

Q. Now look at the date of November 10, 1871, which is the date 
of one of the certificates presented by Mr. King. 

A. On the 10th of November, 1871, there were two. checks, amount- 
ing to $1,600 ; that is to say, two checks are charged — that is the way 
we charge them — two checks amounting to $1,6%. 

Q. Was one of them for $1,500 T 

A. I can tell by looking at the check-book. 

Q. I do not care for that ; but there were two checks that amounted 
to $1,5001 

A. Yes, sir. 

Q. .They were paid upon that day T 

A. They were paid upon that day. 

Q. Now look at the 14th or 15th of January, 1872. 

A. On the 15th of January, 1872, there was one check for $1,500 
paid. 

Q. Observe whether either at that point or the previous entry of 
$1,500 there is any entry on your book ^' paid in for certificate'' or 
anything like that, indicating that it was a check for a certificate. 

A. No, sir; there is nothing in the account to show that. 

Q. Now turn to June 13, 1872. 

A. On the 13th of June, 1872, there was one check for $1,500 paid. 

Q. Turn to the 22d of November, 1872. 

A. On the 22d day of November, 1872, a check for $1,500 was 
paid. 

Q. Take June 16, 1873, and see whether a check for $1,500 was pre- 
sented and paid that day. 

A. On the IGth of June, 1873, there is a charge of $1,700 ; but there 
is no memorandum here, according to custom, to show whether it was 
one check or two checks. I coula tell it by a reference to the check- 
book. 

Q. We may look at that presently. Now, look and see whether 
there is one about November 4, 1873, for $1,500. 

A. No, sir ; there is none. 

Q. Now. take the 10th of April, 1874. 

A. On tne 10th day of April, 1874, there was one check for $1,500 
paid. 

Q. Now, turn to the 9th of October, 1874, the date of two of these 
certificates, and see if there is any entry. 

A. Yes, sir ; on the 9th of October, 1874, there was a check for 
$1,500. 

Q. Take the 24th of May, 1875, and see if a check of $1,500 was paid 
that day. . 

A. It was paid that day. 

Q. Look and see if in the month of December, 1875, there is a check 
for somewhere in the vicinity of $900, or between $700 and $900; and 
if so, ffive us the date. 

A. r have only made a transcript of the account up to November 
19, 1875. That was the last time we balanced it. 

Q. Have you there as well the deposit account as the debtor ao- 
oonnt T 

A. I have. 

Q. Give us the date at which a deposit of $3,000 appears to have 
been made by Mr. Marsh, beginniuff at November 1, 1870. 

A. November 1, 1870, $3,000 was deposited. 

Q. Now look to about January 17, 1871. 

A. January 16, 1871, $3,000 was deposited. 

Q. About April 17 or 18, 1871 f 

A. April 12, $3,0l0 was depNOsited. 

Q. Now, about July 25, or in that neighborhood T 

A. July 17, 1871, $3,000 was deposited. 

Q. About November 10. 1871 f 

A. Three thousand dollars was deposited then. 

Q. About 15th January, 1872 f 

A. Twenty-nine hundred and ninety-seven dollars was deposited 
then. 

Q. About the 13th of June, 1872 T 

A. On the 31st of May, 1872, $2,997 was deposited. 

Q. Now, take about me 22d of November, 1872. 

A. No, sir; none there. 

Q. Any preceding that T 

A. Yes ; 24th October, 1872, $3,296.70. 

Q. Now, say as to the 16th June^ 1873, or about that time ; that is, 
any time preceding that or immediately following itt 

A. I find a deposit on the 9th of June, 1873, of $2,000; and on the 
2d of June, $1,000. 

Q. Have you any deposits in round three thousand dollars ; say 
about the 4 th of November, 1873 f 

A. No, sir. 

Q. How about April 10, 1874 T 

A. No $3,000 then. 

Q. Now turn to the 10th of April, 1874, or in that neighborhood. 



A. The only sum of any account is the 8th of April, 1874. 

Q. How much f 

A. Two thousand dollars. 

Q. Are there any sums following it or preceding it of large amount T 

A. Yes, sir. The deposit immediately preceding it was on the 19th 
of March. 

Q. How much T 

A. Nine thousand and 

Q. That we do not care about ; it has nothing to do with this mat- 
ter. Was there any deposit October 9, 1874, or in that neighbor- 
hood? 

A. October 5, 1874. 

Q. How much f 

A. Twenty-nine hundred and ninety-nine dollars and fifty-four cents. 

Q. Now take May 25, 1875, or about then, immediately before or 
immediately after. 

A. None. 

Q. Now turn to the latter nart of October, 1875, or the early part 
of November, 1875, and see what the total amount of certain drsdta 
was, and give the date. 

A. I find none. 

Q. Look then at the 30th of November. 

A. The account closes the 23d of November, 1875. This transcript 
ends then when the account was balanced. 

Q. Look then at the 13th of November. 

A. None. The only large amount is on the 17th, $1,000. 

Q. On the 17th of November. 

A. Yes, sir ; November 17, 1875. 

Mr. Manager McMAHON. We are through with this witness. 

The PRESIDENT pro iemp&re. Do counsel desire to ask any ques- 
tions f 

Mr. CAKPENTER. I do not see that the testimony touches the 
case any way. We have no questions to put. 

The PRESIDENT pro tempore. The witness is excused. 

Mr. CARPENTER. I will ask one question of the witness before 
he goes. (To the witness.) What was it you held in your hand T 

A. A transcript of Caleb P. Marsh's account from my ledger. 

Q. (By Mr. Carpenter.) Who made itt 

A. I made it. 

Q. Is the ledger heref 

A. Yes, sir. 

Mr. Manager McMAHON. The books are here, not only the ledger 
but the check-books. 

Mr. CARPENTER. Do not briuff them in. 

Mr. Manager McMAHON. You do not want to see them? 

Mr. CARPENTER. O, no. 

Mr. WH YTE. Before the next witness is called, I offer the follow- 
ing order. 

The PRESIDENT pro tempore. The order will be read. 

The Chief Clerk read as follows: 

Ordered, That at half past five o'clock p. m. this court take a recess nntil half 
past seven o'clock p. m. 

Mr. CARPENTER. Mr. President, I want to say to the Senate in 
regard to night sessions in this trial, that we have no desire to pro- 
long the trifiui a minute longer than is absolutely necessary. We are 
not ei^joying it to any such extent as to make us anxious to have it 
last a day longer than it ought to lost. The Senate can see from day 
to day whether we are acting in good faith in this or not ; and if they 
find on either side any disposition not to do so, they can then apply 
the lash. Every lawyer knows that under the circumstances of this 
case, if we desire in good faith to shorten the trial, the only way to 
accomplish that is to give us the time for preparation. Our wit- 
nesses are subpoonaed from all parts of the United States; we have 
to see them after they get here, find out what they know, what we 
can prove by them, and prepare memoranda for examination of wit- 
nesses. Now I believe that if the court will give us sessions from 
twelve o'clock till five, or from twelve o'clock to four even, and cive 
us the evening and the morning for preparation, the trial will be 
shortened rather than prolonged. We will, so far as we can accom- 
modate, on both sides about admitting facts that are not disputed ; 
but I do appeal to Senators, and especially to Senators who have 
been lawyers, and to Senators who being lawyers know that there is 
a little more anxiety ; a little more waste in the performance of the 
duty of counsel in an important criminal case than there is in the or- 
dinary routine of duty in the Senate, to give us a chance to live 
through this trial on our assurance that we will in gqod faith do every 
thing in our power to make it as brief as possible. But to sit all the 
afternoon in this heated Chamber, and then come back here at night 
and sit till ten or eleven o'clock— and if it is not the purpose to sit 
as late as that it is hardlv worth while to come back in the evening — 
will Just break us down before we get through the triaL I am cer- 
tain that if any of us get sick, this court, like every other court, 
would be considerate enough and humane enough to adjourn until 
we were well. So that I believe that economy of time — and I know 
how important that is to the Senate— will be secured by giving us 
onlv dav sessions 

Mr. WHYTE. Mr. President, under the circumstances stated by 
the counsel I will withdraw the order. 

The PRESIDENT pro tempore. The order is withdrawij. 
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Chables N. Yn^AS sworn and exAmined. 
By Blr. Manager McMahon : 

Question. Are you acquainted with General Belknap f 

Answer. I am. 

Q. Where do yon reside T 

A. In New York. 

Q. What is your occupation T 

A. Cashier of the Fif tn Avenue Hotel. 

Q. How long have you heen in the Fifth Avenue Hotel f 

A. Nearly four years. 

Q. Have you been employed there otherwise than as cashier f 

A. Yes, sir. 

Q. Have you brought the registers of the Fifth Avenue Hotel with 
you of certain dates specified 7 

A. Yes, sir; I have. 

Q. Have you brought with you also the transient ledger-book 
showing the accounts of individuals f 

A. 1 have. 

Q. Does your transient ledger-book show the account of each indi- 
Tidual who arrives by namef 

A. It does. 

Mr. Manager McMAHON. I desire to state to the Senate that under 
those specifications which we do not substantiate by an express pack- 
age or a certificate of deposit, we propose to prove that €j«neral Bel- 
knap was in New York City and that the money was paid to him 
there, with one exception. (To the witness.) Now let us know if 
General Belknap was in New York City on the 24th and 25th of July, 
1871, at the Fifth Avenue Hotel t 

A. Our books show that General Belknap arrived at the Fifth 
Avenue Hotel on the 24th day of July, 1871, at breakfast, and left on 
the 26th of July after dinner. 

Q. Now see whether you have any record of his being there on the 
13th of June, 1872 f 

Mr. BLACK. This is no record. 

Mr. Manager McMAHON. This is merely an abstract taken from 
the books, which are here. . If you desire to see them, you can see 
them. 

Mr. BLACK. We do not care. 

Mr. Manager McMAHON. The books are here, and I have inspected 
them myself. 

The WiFNESS. I hav6 no recollection of General Belknap being 
there on that date. 

Q. (By Mr. Manager McMahox:) On the 13th of June, 1872 T 

A. No record of that. 

Q. Now take the 22d of November, 1872 f 

A. I find that General Belknap arrived at dinner the 21st of Novem- 
ber, 1872, and left on the 24th after dinner. 

Q. Now see whether you have a record of the 16th of June, 1873 f 

Mr. CARPENTER. Was the book kept by this witness T 

Mr. Manager McMAHON. The register is not required to be kept 
b^ anybody. General Belknap's signature is on the register. The 
witness speaks now from the register; and the length of time he re- 
mained is determined by the transient ledger. We have here both 
the renter and the transient ledger. (To the witness^ The facts 
to which I am calling your attention you have derived, have you not, 
from the register which vou have here as well as the transient ledger f 

The Wftness. Yes, sir. The register shows his arrival, while the 
transient book shows the time he remained at the hotel on each oc- 
casion. 

Q. (By Mr. Manager McMahon.) Now turn to June 16, 1873, or 
about the 16th of June, 1873. 

A. General Belknap arrived June 16, 1873, at dinner, and left on 
the 18th after dinner. 

Mr. Bfanacer McMAHON. I will say to the gentlemen here (as of 
course we do not want any objection made after the witness has 
ffone) that his books are here, and this transcript is made from them. 
If you desire the books, we will bring them in and let you examine 
them. 

Mr. BLACK. It will be rather late to make an objection after you 
have proved the fact in this way, with our consent. 

Mr. Manager McMAHON. If yon think so we are probably in 
accord. 

(To the witness.) When you state in your testimony that Gen- 
eral Belknap arrived on a certain date and remained until another 
time, you mean that he is charged on the books with board at the 
hotel from that first date to the subsequent date T 

A. Yes, sir. 

Q. (By Mr. Manager McMahon.) Where was General Belknap on 
the 15th and 16th days of Aneast, 1870 f 

Al. We have an account with General Belknap dating from the 15th 
of August, 1870, at tea and leaving on the 16th of August after 
breakfast 

O. Now see whether General Belknap was at the hotel about the 
15th day of September, 1870. 

A. I am not positive as to that date. We have an account with 
him which is closed. 

Q. Are you familiar with the handwriting of General Belknap f 
^ A. I am somewhat. 



Cross-examined by Mr. Carpenter : 
Q. Did you keep either of these books T 

A. I kept one of them a portion of the time ; not the whole time. 
Q. Did you keep the pay-book f 
A. Yes, sir ; it comes under the cashier's desk. 
Q. Are you so familiar with the handwriting of General Belknap 
that you could swear to it T 
Al. I think I am. 

Re-examined by Mr. Manager McMahon: 

Q. At the suggestion of Mr. Lapham I wish to ask you whothor 
upon the register Genend Belknap's name is entered in his own 
handwriting! 

A. In some cases it is and in some cases it is not. 

Q. Do you know the handwriting where it is not hisf 

A. I do. 

Q. Whose handwriting was it f 

A. The clerk's handwriting at the counter at the time he arrived. 

WiLUAM H. Barnard sworn and examined. 
By Mr. Manager McMahon : 

Question. Where do you reside f 

Answer. In Washingifcon. 

Q. What is your present occupation? 

A. I am clerk to the receiver of the First National Bank of Wash- 
ington. 

Q. How long have you been in the employ of the receiver of the 
First National Bank of Washington T 

A. Since the bank failed. 

Q. What relation did yon sustain to it prior to its failure f 

A. I was a clerk in the bank. 

Q. For how many yearsf 

A. Since 1865. 

Q. Have you the deposit tickets of the First National Bank of Wash- 
ington so far as they relate to General Belknap and during the ex- 
istence of the bankt 

A. I have them for 1870, 1871, 1872, and 1873. 

Q. Break now the package of 1872, and see if you have a deposit 
ticket of November 27, 1872, for $2,574.56. 

A. Yes, sir; $2,574.56. 

Q. Whose handwriting is that deposit ticket in f 

A. Mr. Belknap's handwriting. 

Q. State what that little ticket is, and by whom it is executed, and 
for what purpose f 

A. A deposit ticket is a ticket that is made out on making a deposit 
of money m bank. 

Q. Did your bank require the depositor to make it out in his own 
handwriting Y 

A. No ; they did not require it. 

Q. It is done f 

A. Sometimes it is done in that way and sometimes the clerk at the 
counter does it. 

Q. Let me have that ticket. [The witness handed the ticket to 
the manager.] 

Mr. Manager McMAHON. We offer this little paper in evidence. 
I will read it so that the Senate may all hear it : 

Deposited with the First Kstional Bank by Wm. W. Belknftp. Nov. 37, 1873 : 

ir. S. bank notes ♦I,4e0 00 

Checks as foUowe 1,114 56 

3,574 56 

Mr. EDMUNDS. In whose handwriting did the witness say that 
wast 

Mr. Manager McMAHON. He said that was in General Belknap's 
handwriting. Is not that so, Mr. Barnard T 

The WiTNBSS. Yes, sir. 

[The ticket was handed to the couDsel for the de/ense, examined by 
them, and returned to the managers.] 

Q. (By Mr. McMahon.) Into whose account would that money and 
those checks that were deposited pass T 

A. Pass into the account of General Belknap. 

Q. Did it pass into his account T 

A. Yes, sir. 

Q. His private account f 

A. Yes, sir. 

Q. State how yon discovered this ticket. 

A. I found it in the files of the bank. 

Q. What led you to look for this ticket T State whether prior to 
looking for this ticket yon examined his account. 

A. I examined the account on the ledger. 

Q. Have you a copy of his ledger account with you f 

A. No, sir ; I have not. 

Q. Have you the original ledger at the ofi9cef 

A. Yes, sir. 

Mr. Manager McMAHON. Shall we produce it, gentlemen 7 

Mr. CARPENTER. No ; make out a statement, and, if you prove 
it to be correct, it will be all right, 

Mr. Manager McMAHON. I have a certified copy I think. (To the 
witness.) Now turn to the date of 19th of June, 1873. 
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The Witness. Fifteen hundred dollars was deposited Jnnol9, 1873. 

Q. (By Mr. Mant^er McMahon.) Read it ont. 

A. *' Deposited with the First National Bank hy Wm. W. Belknap, 
Jane 19, ^73, U. S. bank notes. 1,500." 

Q. In that connection explain to the conrt if a man deposits a 
check and deposits money or drafts how they are separated and di- 
Tided on the ticket. 

A. It has printed on it " U. S. notes," and opposite that is carried' 
ont the amount, " $1,500." Below that is '^ Checks, as follows," and 
the checks are scheduled below that. 

Q. In whose handwriting is that deposit ticket T 

A. Mr. Belknap's handwriting, I should say. 

Q. Did that money pass into his individual account in the bank f 

A. Yes, sir. 

Q. Now take the year 1872 again. Was there a deposit on the 29th 
of January, 1872, of $1,732 T 

A. I have the ticket. 



Jalky. 99, 1872. 

tr. S. and bMil-notes., 
Checks as follows : 



Deposited wlUi the First National Bank 
By Wm. W, Belknap, 



DoUart. 



$1,500 
900 
95 

7 



Oentt. 



87 



1,739 87 

Q. Look at this certificate of deposit, [handine the witness the cer- 
tificate of deposit for $1,500, No. 783, and dated January 15, 1872, pro- 
duced by Richard King,] and see whether that passed through your 
bank. 

A. Tesj sir ; that ey^ently passed through the First National Bank 
of Washinffton. 

Q. Did that pass to the credit of General Belknap on the books of 
the bank f 

A. I cannot say that without examiniufi^. 

Q. Have yon the " record of drafts mailed T " 

A. Yes, sir. 

Q. Is that here f 

A. Yes, sir. 

Q. Will that show? 

A. That will show if the draft was deposited by him. 

Q. If this draft or certificate was passed to his credit, will it not 
show that fact f 

A. It will not show it passed to his credit. 

Mr. Manager McMAHON. What we want to show is that it passed 
into Belknap's individual account. 

Mr. CARPENTER. It is not worth while going into that ; we have 
admitted that those certificates were drawn. 

Mr. Manager McMAHON. Very well ; we need not go any further 
into that matter, then. (To the witness.) Now look at your "record 
of drafts mailed " and see upon what date this fifteen-hundred-dol- 
lar certificate or draft upon New York passed through your bank, and 
see whether it corresponds with the date of the deposit of fifteen-hun- 
dred-dollar check to which you have testified. 

A. There is a record of drafts mailed 

Q. (By Mr. Carpbntbr.) Did you keep that book yourself T 

A. No, sir. 

Q. Do you know anything of your own knowledge about the entries 
initf 

A. I do not understand the question. 

Mr. Manager McMAHON. It is not in his handwriting, I admit, 
but we can easily get the witness to state in whose handwnting it is. 

Mr. CARPENTER. These are the things we have admitted three 
or four times. If you will not take our word and must have proof, 
yon had better have legal proof. 

Mr. Manager McMAHON. We will take your word now, you hav- 
ing given it a second time. 

Mr. CARPENTER. We admit those entries as stated in the book. 

Mr. Manager McMAHON. What we wanted to prove by him par- 
ticularly now was that the deposit of $1,&00 of the 29th of January 
was the proceeds of the certificate of deposit which was this day 
mailed to New York. 

Mr. CARPENTER. That we should like to have proved, because 
we do not understand that to be the fact. 

Mr. Manager McMAHON. It is the fact unquestionably. (To the 
witness.) Look at thehandwriting thereon the "record of drafts 
mailed" and tell me in whose handwriting that book is kept. 

A. I do not know this handwriting. I can ascertain. The hand- 
writing on the page before is my own. 

Mr. Manager McMAHON. It is the same draft We only want to 
connect it, because two weeks subsequently it was deposited to Bel- 
knap's credit. We have no more questions to ask this witness now. 

Mr. CARPENTER. We have none. 

Chables F. Emert sworn and examined. 

By Mr. Manager McMahon : 
Question. Where do you residef 
Auswer. At Bfaroa, Illinois. 
Q. What is your cccupationT 



A. A banker. 

Q. Do yon invest money for people f 

A. I do. 

Q. State whether this certificate ever passed through your hands; 
look at it. [Exhibiting to the witness certificate No. 748 for $1,500, 
dated November 10, 1871, produced by Richard King.] 

A. Yes, sir: it did. 

Q. From wnom did you receive this certificate of deposit for $1,500? 

A. From W. W. Belknap. 

Q. What instructions accompanied it, if any f 

A. I was instructed to invest it for him in a real-estate mortgage. 

Q. Did you do so f 

A. I did. 

Q. How much; $1,500 f 

A. Fifteen hundred dollars. 

Q. To whom did you make the note payable f 

A. To W. W. Belknap. 

Q. You transmitted tne note and mortgage to him f 

A. Yes, sir. 

Cross-examined by Mr. Carpenter : 

Q. Has that money been paid T 

A. It has not been. 

Q. What has been done with that investment f 

A. The money was invested for three years, and at the end of three 
vears the party borrowing the money desired to keep it three years 
louffer. The note and papers were returned to me from Ceneral 
Belknap with an indorsement to Mrs. A. T. Belknap, I think, and I 
re-invested the money for three years longer for Mra. A. T. Belknap, 
and the party now has the money. 

Q. Was not that assignment made to the name of "A. T. Bower," 
instead of " Mrs. A. T. Belknap V* 

A. I think not, but I am not certain ; my impression is not. 

O. Try to think of the time ; and when we show when the marriage 
took place that may settle the fact. Try to think of the time the 
assignment was made. 

A. The date of the loan was the 2l8t of December, 1871. The loan 
was made for three years from that time. 

Q. Now, the question is whether that assignment was not made be- 
fore the termination of the three years. 

A. I have no knowledge of when that assignment was made. I 
did not see the notes until nearly three years after I made that loan. 

Q. When the notes were returned to yon, was the loan then duet 
Had the three years expired T 

A. The three years had expired when'the note was returned to me 
with instructions to make a reloan for Mrs. A. T. Belknap, if I re- 
member rightly, but still I am not certain of that fact. 

Q. You stated the date of the first loan ; then, of course, it matured 
in three years after tliat. 

A. Yes, sir. 

Q. The loan stands to-day in the name of Mrs. Belknap T 

A. Yes, sir. 

Q. Renewed f 

A. Yes, sir. 

Q. Having how much time to run f 

A. It was renewed for three years from the 21st day of December, 
1874, making it come due in 1877. 

Re-examined by Mr. Manager McBCahon: 

Q. To whom was the interest sent during tho first three years of 
this investment f You collected the interest, did you not f 

A. Yes, sir. 

Q. To whom did you send that interest f 

A. I sent it a part of the time to W. W. Belknap. I am not confi- 
dent whether it was sent all the time during those three years to Mr. 
Belknap or not. 

Recross-examined by Mr. Carpenter : 

Q. Have you collected interest since the reloan T 

A. Yes, sir. 

Q. To whom have you remitted tliat T 

A. To Mrs. Belknap. I have remitted a draft to W* W. Belknap 
payable to the order of Mrs. Belknap. 

Q. (By Mr. Wrioht.) Was this second arrangement after the matu- 
ritv of the first note f 

A. Yes, sir. 

Q. Do you know how long afterward T 

A. The loan matured in three years. I loaned this money upon a 
mortgage for three years' time. When the three years expired I re- 
loaned the money for three years longer. 

Mr. CARPENTER. In the name of Mrs. Belknap. 

(By Mr. Wright:) 

Q. How long after the first note matured was the second arrange* 
ment made f 

A. It was really made before the maturity of the note. In renew- 
ing these real-estate mortgages there is no change made except in 
taking new interest notes ; the old mortgage stands good until it is 
paid. I take new interest notes, and I frequently take these notes a 
week, or two weeks, or three weeks before tne loan matures ; and my 
impression is that the date of the new papers or the new notes.was 
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npon the exact day that the old loan matured, the 2l8t day of De- 
cember, 1874. 

Q. The inquiry I made is a«» to when yon had instructions to make 
the change, whether before or after the maturity of the first loan T 

A. It was some time before. 

Re-examined by Mr. Manager McMahon : 

Q. Does the old mortgage still stand in the name of W. W. Belknap? 

A. The theory of these mortgages 

Q. I want the fact. 

A. I will tell you the fact. They are made in the name of W. W. 
Belknap. The moment W. W. Belknap indorses those notes it car- 
ries the mortgage with It to whoever he indorses it to, and the new 
int-erest notes are made a renewal of the old note, and they read in 
the note that a certain new loan was made upon such a date pay- 
able to W. W. Belknap, and by him indorsed to so and so, and the 
new notes read ** due in six months aft«r date" or "due upon such a 
date so many dollars,'' payable to the order of the party then owning 
the note. 

Q. The question now is, is there any new note or new mortgage 
executed? 

A. There was no new mortgage, but new interest notes were exe- 
cuted. 

Q. New notes for the principal, for the $1,500? 

A. There was no new note issued for the principaL 

Q. Simply new interest notes? 

A. Simplv new interest notes. 

Q. And the old mortgage and the old notes stand? 

A. Yes, sir; the old notes and the old mortgage stand. 

Q. You sent them here to Washington ? 

A. No. 

Q. How did I understand you to say you have been sending this 
interest since the change of the investment : in what shape ? 

A. I have been sending it in a draft payable to the order of Mrs. 
A. T. Belknap. 

Q. Sent to whom ? 

A. Sent to General Belknap. 

Becross-examined by Mr. Carpenter : 

Q. Was Mr. Belknap's assignment upon the papers when they were 
sent to you the last time ? 

A. The principal note ? 

Q. Yes. 

A. It was. 

Q. Can you not recollect whether that assignment read to Mis. 
Belknap or to Mrs. Bower? 

A. No. sir ; I cannot. 

Q. When did it mature ? 

A. It matured on the 21st day of December, 1874. 

E. D. TowNSHND sworn and examined. 

By Mr. Manager McMahon : 
Question. (General, is Fort Sill one of the military posts of the 
United States? 
Answer. It is. 

Mr. Mana^r McMAHON. I offer now in evidence a certified copv 
of the appomtment at Fort Sill, addressed to John S. Evans. I ask 
the Secretary to read it. 
The Chief Clerk read as follows : 

War Drpartment, 
Washington Oity, October 10, 1870. 
Sni : Under the provisions of section 23 of the act of July 15, 1870, yon are hereby 
appointed a post-trader at Fort SUl, Indian Territory, and will be required to as- 
sume your duties as such within ninety days firom the date of Uiis appointment. 
You will please report to this Department through the A^utant-Oeneral's Oflice 
your acoeptanoe or non-aooeptanoe of this appointment. 

WM. W. BELKNAP, 

Secretary of war. 
Mr. John S. Bvanb, 
Gate of C. P. Marsh, Esq., 51 West Thirty-fifth street, New York City. 

Q. (By Mr. Manager McMahon.) How long have yon been Adju- 
taut-Geueral f 

A. I have been in charge of the Department since March, 1^63, 
holding the commission of Adjutant-Gtoneral since Febmary, 1869. 

Q. Who was acting and actually Secretary of War from, say, Jnly 
1,1870, up to last March? 

A. General William W. Belknap, about those dates. 

Mr. Manager McMAHON. We ofTer these commissions, certified 
copies. There will be no objection to them. 

Mr. CARPENTER. Let the Clerk read them so that they may go 
into the record. We want everything printed that is put in evidence. 

The Chief Clerk read as follows : 

Unitko States of Ambuca, Depabtmeht of State. 
To all to whom theeepreeenttehaU come, greeting: 

I certify that the document hereunto annexed is a trae copy from the record in 
this Department of a commission appointing Wiiiiam W. Belknap to he Secretory 
of the Department of War, 

In testimony whereof, I, Hamilton Fish, Secretary of State of the TTnited States, 
have hereunto subscribed my name and caused the seal of the Department of State 
^9 bo alhxed. 

Done at the city of Washington this 90tb day of April, A. D. 1876, and of the In- 
dependence of the United States of America the one hundredth. 

I^BAL.] U.O1ILT0N FISH. 



triysses S. Grant, President of the United States of America. 
To aU who shall see these presents, greeting : 



Know ye, that reposingspecial trust and con^dence in the patriotism, int^^ty, 

jd abilities of William w. Belknap, of Iowa. I do appoint him to be Secretary for 

the Department of War, and do authorize and empower him to execute and f ultill 



the duties of that office acooidins to law, and to have and to hold the said ofHce, 
with all the powers, nrivilegra, and emoluments to the same of right appertaiuuig, 
unto him, the said William w. Belknap, until the end of the next sessioo of tlio 
Senate of the United States, and no longer, subject to the conditions pi^escribod by 
law. 

In testimony whereof I have caused these lettws to be made patent and the se^l 
of the United States to be hereunto affixed 

Given under my hand, at? the citv of Washington, theS5tli dav of October, in the 
r I year of our Lord 1869, and of the Independence of tne United States of 
t** '**1 America the ninety-fourth. 

U. 8. GKANT. 
By the President: 

Hamilton Fish, 
Secretary of State, 

Unttbd States of America, Defabthknt of State. 
To aU to whom these presents shaU come, greeting : 

I certify that t^e document hereunto annexed is a true copy from the record in 
this Department of a commission appointing William W. Belknap to be Secretary 
of the Department of War. 

In testimony whereof I, Hamilton Fish. Secretary of State of the United States, 
have hereunto subscribed my name and caused the seal of the Department of State 
to be affixed. 

Done at the city of Washington this 28th day of April, A. D. 1876, and of the 
Independence of the United States of America the one hundredth. 

[SEAL] HAMILTON FISH. 

Ulysses S. Grant. President of the United States of America. 
Te aU whoshcUl see these presents, greeting : 

Know ye, that reposing special trust and confidence in the patriotism, integrity, 
and abilities of William W . Belknap, of lowa^ I have nominated, and bv ancfwitii 
tiie advice and consent of the Senate, do appoint him to be Secretary for the De- 
•partaSint VWar, and do authorize and empower him to execute and fulfill the 
duties of that office according to law, and to have and to hold the said office, with 
all the powers, privileges, and emoluments to the same of right appertaining unto 
him, the said William W. itelknap, subject to the conditions prescribed by law. 

In testimony whereof I have caused these letters to be mode patent and the seal 
of the United States to be hereunto affixed. 

Given under my hand, at the city of Washington, the 8th day of Dec. in the 
r, - 1 year of our Lord 1869, and of the Independence of the U. S. of America 
^^ *J the ninety-fourth. 

U. S. GRANT. 
By the President: 

Hamilton Fuh, 

Secretary of State. 



Untted States of Amsbica, Defabthekt of State. 
ToaUto whom these presents shaU eome^ greeting : 

1 certify that the document hereunto annexed is a true copy from the record In 
this Department of a commission apiK>inting William W. Belknap to be Scoto- 
tary of tne Department of War . 

In testimony whereof L Hamilton Fish, Secretary of State of the United States, 
have hereunto subscribed my name and caused the seal of the Department of State 
to be affixed. 

Done at the city of Washington this 96th day of Anril, A. D. 1876, and of the 
Independence of ma United Stotes of America the (me nundredth. 

[SEAL.] HAMILTON FISH. 

Ulysses S. Grant, President of the United States of America. 
To aU wJio sheM see these presents, greeting: 

Know ve, that reposing special trust and confidence in the patriotism, integrity, 
and abilCties of Wm. W7 Belknap, of Iowa, I have nominated, and by and witJi 
the advice and consent of the Senate do appoint, him to be Secretary for the De- 
partment of War, and do authorize and empower him to execute uid fulfill the 
duties of that office according to law, and to nave and to hold the said office, with 
aU the powerSjprivileg^ ana emoluments to the same of right appertaining unto 
him, the said Wm. W. Belknap, subject to the conditions prescribed by law. 

In testimony whereof I have caused these letters to be made patent and the seal 
of the United States to be hereunto affixed. 

Given under my hand at the city of Washington, the 17th day of March, in the 
r . I year of our Lord 1873, ana of the Independence of the United States of 
i^^i America the ninety-seventti. 

U. S. GRANT. 
By the President: 

Hamilton Fibh, 

Seeretaryof State. 

Mr. CARPENTER, (to Mr. Manager McMahon.) Do you rely 
upon all those commissions as evidence of character T 

Mr. Manager McMAHON. As evidence of confidence. I presume 
they express contidence. 

Q. (To the witness.) Have you the original papers relating to the 
appointment of a post-trader at Fort Sill and the management of that 
place. 

A. Tes, sir; all that are on file. 

Q. Have you the application of Mr. Marsh dated the 16th day of 
August. 1870? 

^ I nave. [Producing letter.] 

Mr. Manager McMAHON. Hand it to the Secretary and let him 
read it, if you please. 

The Chief Clerk read as follows : 

No. 51 WR8T THIRTY-PEFTH STRBET, 

Tuesday, Uth August, 1870. 
Mr Drar Sm : Yon will remember my application to yon in Washin|i;:ton a few- 
days since for an Indian tradersliip. Following your sng^estion I wrote to a friend 
in Kansas and yesterday received a reply. My mend advises me to apply for Fort 
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Sill and Camp Supply. He says also that he is informed that the latter poet is to 
be abandooea and the sopplies concentrated at Fort SiU, hot that yoa will know 
the foots in regard to this rumor— if tme it will bo only worth while to apply for 
the fort This post was not mentioned by yoa as among those already promised, 
and I venture to hope has not been. 

I write to yon at once, so that in case it is yet free mv application may be filed. 

I shall send to Ohio immediately for the reoommenoations of Senator Sherman 
and Representative Stevenson, wnioh I can secure without trouble, and as soon as 
received will send a form^ application. 

Please reserve the two poets if possible. 
I am, very truly, your obedient servant, 

C. P. MARSH. 

General W. W. Belknap. 

P. S.— If these posts have been promised, I shall be much obliged if you will in- 
fona me at your earliest convenience. 

Q. (By Mr. Manager MgMahon.) Have yon the recommendations 
accompanyini; that application f 

A. [Froducing paper.] I have one signed by Hon. Job £. Steven- 
son, member of Congress. 

Mr. Manager McMAHON. Please hand that to the Secretary and 
let him readit. 

The Chief Clerk read as follows : 

Tn^DBN, StKTENSON, & GOODMAN, 

ATTORNBTS AND COUN8KLOB8 AT LaW, 

OindnnaU, November 8, ld70. 
Dbab Sm: I have pleasure in recommending Mr. Caleb P. Marsh for appoint- 
ment as post-trader in the Indian country. He Is an old citizen, well qualified, and 
a sound republican. 
Yours, truly, 

JOB B. STEVENSON, if. 0. 
Hon. W. W. Belknap, 

JSeeretaryqf War. 

Mr. Manager McMAHON. We desire to know if that is the only 
recommendation filed by Mr. Marsh f 

Mr. CARPENTER. That was the only one. 

Mr. Manager McMAHON. That is understood, then. 

The Witness. It is the only one I find. 

Q. (By Mr. Manager McMahon.) Now torn to the application of 
John S. Eyans. 

A. [Producing paper.] I have one from John S. Evans to Major- 
General Grierson dated June 24, 1870, with inclosures from ofiScers, 
recommending him. 

Mr. Manager McMAHON. Please hand that paper to the Secretary 
and let him read it. 

The Witness. I have also imother one dated August 18, 1870, from 
Mr. Evans. 

The Chief Clerk read as follows : 

Fort Snx, Indian Tkrritobt, June 84, 1870. 
Gbxbral : I respectfully submit the inclosed recommendation of the oflicers of 
the garrison for my appointment to the position of post-trader, as provided for in 
sectfon S3 of the bill for the re-organization of the Army Uiat has recently passed 
Congress. 

Believing my interests to be secure for some time in the future, I have, under 
the privileges granted by original permit from General Sheridan and a recent ap- 
proval of the same by the succeeding department commander, made extensive im- 
provements and large investments at this post, in view of which fact I take the 
liberty of ui^ng my claim to the appointment under the existing law relating to 
post-traders ; and should this application meet your favorable consideration, would 
respectfully request your approval and recommendation to the proper authority for 
saiu appointment. 

I am, general, very respectfully, your obedient servant, 

JOHN S. EVANS. 
Brevet Malor-Oeneral R H. Gbhsrson, 

Oolonel Tenth Vavalry, Commanding Post 

f Indorsement.] 
Hbaoquartsrs, Fobt Sn.L, Indian TERBrroar, 

Fort SiU, Indian Territory, June ii5, 1870. 
The within application of Mr. John S. Evans for the position of post-trader at 
this point under the provisions of the twenty-second section of the new Army bill 
is hereby approved. 

Mr. Evans is gentlemanly, obliging, generous in his dealings, and a universal 
favorite, and in every way well fitted for the position. He has expended a much 
larger amount of monev in improvements than both the other traders, and ho has 
constantly kept on hand a very extentdve assortment of goods, the only stock suited 
to the wants of officers and soldiers of the garrison. 

In case there should be but one trader allowed at this post, in my Judgment he is 
mnch better entitled to the position than any one else, as he attends strictly and 
personally to his business. Neither of the other traders (E. H. Durfee and J. C. 
i)ent) have ever been here, they being represented by agents. In view of these 
facts, in consideration of the interests of the troops, ana in Justice to Mr. Evans, I 
urgently recommend to the Secretary of War or to the competent autJiority his 
appointment. 

B. H. GRIERSON, 
CMond Tenth Oavahy, Brevet Major-Gerurai 77. 8. J.., Commanding Pott 

Q. (By Mr. Manager McMahon^ Did another Inclosure accompany 
that, a recommendation of the officers stationed at Fort Sill f 

A. It did. I handed it to the Secretary. 

Mr. Manager McMAHON, (to the Secretary.) Read that nest rec- 
ommendation. 

The Chief Clerk read as follows : 

FoBT Sill, Indlak TsBerroBT, , 1870. 

To the Hon. Secretabt of Wab, 

Washington, D. C. : 
"We, the undersigned, officers of the Army at this post, would most. respectfully 
recommend Messrs. John S. Evans and John I. Hsher, the present post-traders 
(under the firm name of J 8. Evans Sc Co.) at this post, for the position of post- 
tnden under the new act 



Being personally acquainted with these gentlemen, we cheerfully recommend 
them to your consideration, and know them to be in every way woruiy of the po> 
sition. 

Very reimectfully, 

W. -W. SANDERS, 

Captain and Brevet Colonel, U. S. A. 
ORLANDO n. MOORE, 
Brevet Lieutenant- Oolonel and Captain Siacth Infantry. 
JAMES POWELL. 

Captain Sixth Infantry, U. S. A. 
W. H. FORWOOD, 
Aetietant Surgeon, U, S. A., Poet Surgeon. 
J. T. MORRISON, 

First Lieutenant Tenth Cavalry, 
R. H. DAY. 

First Lieutenant Siath Infantry. 
D. S. CRAFT, 
Second Lieutenant Sixth Infantry. Brevet Captain U. S. A, 
S. P. JOCELYN, 

First Lieutenant S^cth Infantry. 
A. MACOMB WESTERVILLE. 

Second Lieutenant Sixth Infantry. 
GEO. P. SHERWOOD, 

First Lieutenant Sixth Infantry. 
WM. R. HARMON, 

Second Lieutenant Tenth Cavalry. 
R. H. McKAY, 

Acting Assistant Surgeon, JJ. S. A. 
J. WILL MYERS, 
Second Lieutenant Tenth United Statet Cavalry. 
H. S. KILBOCJRNE, 

Acting Aeristant Surgeon, JJ. 8, A. 
WM. E. DOYLE, 

Second Lieutenant Tenth Cavalry. 
ROBERT GRAY, 

Captain Tenth Cavalry, 
GEO. ROBINSON, 

Captain Tenth United States Cavalry. 
A. F. ROCKWELL, 
Brevet Lieutenant- Colonel and Assistant Quartermaster, U. 8. A. 

Mr. CONKLING. Were these officers at Fort Sill at the time t 
Mr. Manager McMAHON. That is oar understanding. We may 
he incorrect about it. 
See if there is not a mark across the face of the paper. 
The Chief Clerk. It is marked on the face : 

Approved : B. H. Grierson, colonel and brevet nu\)or-general TJ. S. Army, com- 
manding post. 

Q. (By Mr. Manager McMahon.) I should like to know if that 
paper contains anything on it showing the date it was filed at Wash- 
mgtonf 

A. It is marked, " Beceived at Adjutant-GeneraPs Office July 25, 
1870." 

Q. That indicates that it was on file in the Department after the 
25th of Juljr, 1870 ! 

A. Yes, sir. 

Q. How soon was it communicated through your office to the Sec- 
retary of War t 

A. That does not appear. 

Q. Did the application of Mr. Marsh pass through your office to the 
Adjutant-General or did it go directly to the Secretary of War t 

A. It went directly to the Secretary of War. It is addressed to him, 
if I remember aright. 

Q. Look at the application of C. P. Marsh and see when it did pass 
through your office for the first time. 

A. I believe you have it. The original passed out of my hands a 
moment ago. 

Mr. Manager LYNDE. Here is the originaL [Handing paper to 
witness.! 

The Witness, [examining paper.] There are two dates of receipt 
marked on the original application of Mr. Marsh. One, I think, is in 
the handwriting of the Secretary of War, " Received August 16, 1870;" 
and the other one is, " Received, Adjutant-Generars Office, Sieptem- 
ber 23^ 1870." 

Q. [By Mr. Manager McMahon.] See if you have a letter there 
from John S. Evans, of the date of August 18, 1870, from Philadelphia. 

A. [Producin|5 paper.] Here it is. 

Q. To whom is it addressed f 

A. It is addressed at the bottom " To the honorable the Secretary 
of War United States, Washington, D. C." 

Q. Is there any indorsement on it showing the date when it was 
received by the Secretary of War t 

A. No, sir ; it was an inclosure in another letter. 

Q. At what time was it received in your office t 

A. September 23, 1870. 

Mr. Manager McMAHON. Let the Secretary read that letter, if 
you please. 

Mr. CARPENTER. That will not do. Is Evans's letter evidence 
against usf 

Mr. Manager McMAHON. It was addressed to the Secretary of 
War. 

Mr. CARPENTER. Does that make it evidence t 

Mr. Manager McMAHON. It is an application for a post-trader- 
ship at Fort Sill. 

Mr. CARPENTER. I should hate to be tried by every letter which 
I have received. 

Mr. Manager McMAHON. Tou would not need to be tried if you 
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had been behaving right after the letter was received ; bat if a man 
does not behave himself the case is different. 

Mr. CARPENTER. Let me see what it is. [Examining paper.] 
Ver^ well. 

Air. Manlier McMAHON. Read that letter, Mr. Secretary. 

The Chief Clerk read as follows : 

PHHiADKLFHIA, PENNSYLVANIA, Augutt 18, 1870. 

Sir: I take the liberty of calling yoar attention to the accomjianying recom- 
mendation by the officers of the garriaon at Fort Sill, Indian Territory, with the 
indorsement of the commanding officer, General Griorson, for my appointment as 
•• trader " at said post. 

Permit me to state, in support of my application, that acting npon the belief that 
my present appointment was in conformity with the existing mws regnlatln*; "trad- 
crs,^ and that the same would be of a reasonably permanent character, I have. In 
good faith, with the view of a satisfactory provision for the prosecution of my 
business, and In the Interest and convenience of the troops, with care for objects 
beyond those, leading to personal aggrandizement, made extensive Improvements 
in buildings, dec, ana have made heavy investments of a mercantile character, 
amounting in the aggregate to more than $60,000. 

I beg also to state that I have formed a copartnership with Mr. B. H. Bnrfee, 
now trading at the same place under like authority, and our Investments at Fort 
Sill combined aggregete a sum exceeding $125,000. 

In view, then, of the Interests that we have at stake and of the vital importance 
of retfUning the protection heretofore ei^oyed, because, if the same shall be with- 
drawn and in the event of our being thrown out of the nrivileges and protection 
we now have, our property would become almost valueless, I most respectfully 
solicit an appointment for Mr. Durfeo and myself to continue trading at said mili- 
tary post as a tlrm under the style of Evans & Durf ee, under such regulations and 
restnctlons as may in future govern ** traders." 

Craving Indulgence for thus trespassing upon your time and patience, which 
nothing but threatened injury would have induced, I have the honor to be your 
obedient servant 

JOHN S. EVANS. 

The Hon. Sbcbstabt of War, IT. S., 

WathingUm, 2>. (7. 

Mr. CARPENTER. I wish to know from the managers if they ex- 
pect to have Mr. Evans here as a witness f 

Mr. Manager McMAHON. Mr. Evans has been nnder snbpcena, 
and will be nnder attachment if he does not put in an appearance. 

Mr. CARPENTER. I have no objection to the letter being re- 
ceived with the nnderstandinff that if he is not to be here as a wit- 
ness the letter will not be nsed against ns. 

Mr. Manager McMAHON. We claim it to be evidence, whether he 
comes or does not come. We claim it, independently of his being or 
not being here, as an application to the Secretary of War and coming 
under his knowledge. We make no condition. 

Mr. CARPENTER. We do not propose to be ridden over so easily 
on a point of that kind. 

Mr. Mimager McMAHON. I say we make no conditions ; that is 
all. 

Mr. CARPENTER. If Mr. Evans, Mr. Smith, or anybody else can 
write a letter to Mr. Belknap and that letter becomes evidence against 
him, we are in a remarkable state of the law. 

Mr. Manager HOAR. I suppose there is no objection to allowing 
the counsel to avail himself of the objection hereafter, if Mr. Evans 
does not come. 

Mr. CARPENTER. Very well. 

Mr. Manager HOAR, (to Mr. Manager McMahon.) That will an- 
swer your purpose f 

Mr. Manager McMAHON. That will do. 

Mr. CARPENTER. It will be received, then, subject to objection, 
which may be made hereafter. 

The PRESIDENT pro tempore. The letter will be received with that 
nnderstanding. 

Mr. EDMUNDS. I move that the Senate sitting for this trial take 
a recess until halfpast seven o'clock. ^ 

Mr. CARPENTER. Is the motion made with an understanding 
that it is to be a recess of the trial, to go on to-night t 

Mr. EDMUNDS. Yes, sir. 

Mr. CARPENTER. I want to just appeal 

Mr. EDMUNDS. I submit that on a question of this kind counsel 
are not entitled to be heard. 

Mr. CARPENTER. I insist that we are, and I want to argue the 
question. 

The PRESIDENT pro tempore. The Chair overrules the point of 
order. 

Mr. Edmunds. Very good. 

Mr. CARPENTER. If a Senator can rise here and enter an order 
which takes away one of our rights, or which takes away one of our 
chances of living long enongh to make our rights apparent, he can 
enter an order taking them all away, and we cannot be heard upon 
it. I protest against that. I protest that every order which is to 
affect us here in this cause we have a rieht to be heard upon. ** Strike, 
but hear me," is the foundation of aU jurisprudence in all civilized 
lands. Then I want to make an appeal to every Senator who has any 
of the "milk of human kindness^ in him not to drag us through a 
nifl^t trial. 

The PRESIDENT pro tempore. The Senator from Vermont moves 
that the Senate take a recess until half past seven o'clock. 

The motion was not agreed to. 

Mr. IN6ALLS. I move that the Senate sitting as a court do now 
adjourn. 

The motion was agreed to; there being on a division — ayes 31, noes 
14 ; and the Senate sitting for the trial of the impeachment of W. W. 
Belknap ac^oumed until to-morrow at one o'clock. 



Saturday, July 8, 1876. 

The PRESIDENT pro tempore. The hour of twelve o'clock having 
arrived, the legislative and executive business of the Senate is sus- 
pended, and the Senate will proceed to the consideration of the articles 
of impeachment against William W. Belkna*», late Secretary of War. 

The nsual proclamation was made by the Sergeant-at-Arms. 

The PRESIDENT pro tempore. The House of Representatives will 
be notified. 

Messrs. Ltnde, McMahon, Jexks, Lapham, and Hoar, of the man- 
agers on the part of the House of Representatives, appeared and were 
conducted to the seats assigned them. 

The Secretary read the journal of proceedings of the Senate sitting 
yesterday for the trial of the imx>eachmcnt of William W. Belknap. 

The respondent appeared with his counsel, Messrs. Blair and Car- 
penter. 

The PRESIDENT ^ tempore. The managers will proceed with 
the examination of witnesses. 

Mr. Manager McMAHON. We were not through with Ad^jutant- 
General Townsend yesterday. If he is present, we should like him 
to take the stand again. 

E. D. Townsend's examination continued. 
By Mr. Manager McMahon : 

Question. I believe the last paper we read yesterday was a letter 
from John S. Evans, dated at Philadelphia, August 10. 1870. State 
now whether another copy of a recommendation of him by the officers 
of Fort Sill accompanied that letter ; we seem to have two copies 
here in these certified copies. 

Answer. I think that the other copy, the one which was read yes- 
terday, was transmitted from Fort Sill direct, and that the copy which 
was not read but which bears, at any rate, many of the same signa- 
tures as the first did, was transmitted with Evans's letter from Phila- 
delphia. 

Q. Have yon that inclosure with you now f 

A. I left the papers yesterday with the reporter to put them in the 
Record. 

[The papers were handed to the witness.] 

Q. I simply want the recommendation of the officers ; it is the one 
that has the date to it, June 23, 1870. 

A. I have it in my hand. 

Q. Hand it to the Secretary and let him read it. 

A. Yes, sir. 

The Chief Clerk read as follows : 

Fort Sill, Indun Terhjtort. 
June 23, 1870. 
TTe, the undersipied, officers of this garrison, having confidence in the ability 
and business intogriU* of Mr. John S. Evans, trading at this post under existing 
authority, do respectfully recommend and solicit his appointment as post-trader, 
nnder section 32 of the bill for the reorKauization of the Army. 

ORLANDO H. MOORE, 

OapUiin Sixth Infantry, 
J. W. WALSH, 

Oaptain Tmth (ktoalry, 
ROBERT GRAY, 

Oaptain Tenth Cavalry. 
W. F. ROCKWELL, 
Brevet Lieutenat-Oolond and Ausietant Quartemuuler, V. 8. A. 
JOHN B. VANDE WIELE, 
Oaptain Tenth Oavairy, Brevet Major, U. 8, A. 
B. H. PRATT. 
Firet Lieutenant Tenth Oavairy, Brevet Oaptain, TT. S. A, 
p. L. LEE, 
Oaptain and Brevet Ueutenant-OoloneL U. 8. A. 
JAMES POWELL, Jr., 

Oaptain Sixth Infantry, 
GEO. P. SHER\m)D, 
First Lieutenant Sixth United Slates Infantry, Oomnumding Company E. 
WM. E. DOYLE, 
Second Lieutenant Tenth United Stales Cavaltry. 
THOS. J. SPENCER, 
First Lieutenant Tenth Cavalry. Brevet Captain, U. 8. A, 
THUS. M. WILLEY, 

Lieutenant Sixth Infantry. 
W.W.SANDERS, 
Oaptain Sixth Infantry, Brevet CoUmeL U. 8. A, 
GEO. ROBINSON, 

Oaptain Tenth Cavalry. 
ORVnj:.E BURKE, 

Oaptain Tenth Cavalry. 
R. H. DAY, 

First Lieutenant Sixth It\fantry, 
WM. H. BECK 
First LietUenant R. Q. M., TerUh Canabry, 
A. MACOMB WETHERILL, 

Seoond Lieutenant Sixth Infantry, 

Q. (By Mr. Manager McMahon.) Have you there a letter from John 
S. Evans accepting the position of post-trader f 

A. I have two letters. 

Q. State why you have two. 

A. One of them is a<ldresfled directly to the Secretary of War, who 
signed the appointment of Evans. 

Q. Are there any marlcs upon that which indicate that it was re- 
ceived by the Secretary of War and from Ins office transmitted to yours 

A. No, sir. 

Q. How did that paper get into your office or possession f 

A. I am unable to say. 
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Mr. CARPENTEB. What is the date of the letter yon speak of, 
gentlemen? 
Mr. Manager McMAHON. Let the Secretary read it. 
The Witness. I will hand it to the Secretaiy. 
The Chief Clerk read as follows : 

FoBT SnXf Indian Tbrritort. 
November 10, 1870. 
Sib : I have the honor to acknowledge tho receipt of year letter of October 10, 
1870, appointing me post-trader at this post under section 22 of act of July 15, 1870. 
I have the honor to report that I accept the position of post- trader under that 
act. 

I am, sir, very respectfully, your obedient servant. 

JOHN S. EVANS. 
Hon. "William W. Bblknat, 

Secretary of War, WathingUm Oify, D. O. 

Q. (By Mr. Manager McMahox.) A letter like that beins addressed 
to the Secretary of War would go to him and be opened by nim before 
it came into your office, wonld it not f 

A. That depends upon the address upon the enyelope. 

Q. What marks are on that indicating that it was received by yon, 
if any, and when it was received by you t 

A. The usual office marks are indorsed. 

Beod. A. G. O., C. B.— 
which means *' commission branch,'' where these letters are filed — 

Nov. 95, 1870. 

Q. (By Mr. Carpenter.) November 10 was the date ; and when 
was it med f 
A. Filed in the AcUutant-GfeneraVs Office November 25. 1870. 
Q. ^By Mr. McMahon.) Now pass to the other formal acceptance 
and give the date of that, and then hand it to the Secretary and let 
him read it. 

. Q. It is dated, " Fort Sill, Indian Territory, December 1, 1870.» 
The Chief Clerk read as follows : 

FoBT Sill, Indlln Trrbitort,* 

December 1, 1870. 
lb the AdJfUant'Oeneral United SkUee Armjf, Waehington, D. 0. 

8m: I have the honor to state that having been appointed trader at this post by 
the Secretary of War, ttiat I accept the same. 

I am, sir, very respectfully, your obedient servant, 

JOHN S. EVANS. 

Q. (By Mr. Manager McMahon.) Do yon know how two letters 
came to be written by Mr. Evans accepting this position t 

A. I suppose from the terms of the letter of appointment. The 
letter of appointment recites the act under which the appointment 
is made, and is signed by the Secretary of War. The last clause says: 

Yon will please report to the Department, through the A^l^^tant-Creneral's Office, 
your acceptance or non-acoeptauce of this appointment. 

Q. Have you any means of knowing whether that first letter which 
was directed to " Hon. W. W. Belknap " passed through the War De- 
partment proper, through his office, before it came into your office f 

A. No, su*; I have not. 

Q. Have you an order before yon of the date of the 14th of Jan- 
nary, 1871, communicated through you to the commanding officer at 
Fort Sill, to remove all the tra&rs from the post except Mr. J. S. 
Fvansf 

A. I have. 

Q. From where did that order come to you ? 

A. It came in the handwriting of the Secretary of War, signed 
with his initials, in an envelope addressed to me. 

Q. Please hand it to the Secretary and let him read it. 

A. IwilL 

The Chief Clerk read as follows : 

A.O.: 

Commanding officer at Fort Sill to be notified to remove all traders from that 
post except Mr. J. S. Evims, who was appointed by Secretary of War under act 
Jnly 15, 1870. I understand that Mr. Walker still remains there with stock of 
goods. 

"W. W. B. 

Jahuabt 14, 1871. 

Q. (Bv Mr. Manager McMahon) Upon what date did you commu- 
nicate those instructions to the commanding officer at Fort Sillf 

A. Upon the 17th of January, 1871. 

Q. Now, before proceeding to any other documentary proof, I will 
ask yon if there is any record in your department of a letter from 
any person stating that Mr. Walker was still there with his stock of 
goods! 

A. I have a letter from Colonel Grierson, the commanding officer of 
the post, dated February 26, 1871. 

Q. That, however, is subsequent. The order that you have Just read 
was dated the 14th of Jannaiy, 1871, and the letter of General Grier- 
son is dated February 26, 1871. I speak of a letter prior to the issu- 
ing of that order. 

A. I find no such letter. Colonel Grierson, in the letter of Febru- 
ary 26, acknowledges the receipt of the letter of the 17th of January. 

Q. In this connection, hand it to the Secretary and let him road 
that 

A. Yes, sir. 

The Chief Clerk read as follows : 

HBADqUABTKBS, FOBT SlLL, INDIAN TERKfrOnY, 

February iW, 1871. 
Sm : I have the honor to acknowledge the receipt of communication of Jantiary 
17, 1871, relative to the removal of all tradei-s from this reservation other than 
J. S. Evans, who has been appointed by the Secretary of War. 



Immediately upon being informed by Mr. Evans that he was prepared to enter 
upon the duties of trader, Mr. Walker was notified to close his store and remove 
his stock, &c., from the military reservation without delay. (Copy of letter here- 
with inclosed.) 

Mr. Walker, failing to sell his goods to Mr. Evans, was given a reasonable time 
to obtain the necessary transportation to remove his property, which arrangement 
was perfectly satis&ctory to Mr. Evans, as he informed mo then and since. The 
goods, buildings, &o., were all removed about the 1st of January. 
Very respectfully, your obedient servant, 

B. H. GRTERSOK, 
OoUmel Tenth Cavalry , commanding. 
To the AnjUTANT-GsNBBAL, United Statee Army. 

Waehington, Dietnet of (Mximbia, 

Q. (By Mr. Manager McMahon.) Have you the inclosure tbat ac- 
companied that letter, being the order of Grierson to those parties f 

A. I have that, dated November 20, 1871, addressed to J. C. Dent So 
Co., traders. 

Q. Tbat is another letter, I susnect ; look again. 

A. Perhaps I can explain why this comes as an inclosure to the let- 
ter of General Grierson. 

Q. Give any explanation. 

Mr. CARPENTER. What is the inclosure ? 

Mr. Manager McMAHON. The inclosure of a letter that seems to 
be dated some months afterward. It may be a copy of the paper 
that he had issued to the other parties. 

Mr. CARPENTER. Let me see it. 

Mr. Manager McMAHON. We lay no stress on it 

Mr. CARPENTER. Then it goes out. 

Mr. Manager McMAHON. The General desires to make an expla- 
nation in regard to it. I do not know what H is. 

Mr. CARPENTER. There must be a mistake of a year undoubt- 
edly as to the date. It should be 1870 instead of 1871. 

The Witness. It must be a mistake in the year in the copy. 

^. (By Mr. Manager McMahon.) Look at your indorsement up- 
on it. 

A. Supposing it to be a mistake, the explanation is very clear. 

Mr. CARPENTER. The letter inclosed should be 1870. 

Mr. Manager McMAHON. I think so. (To tho witness.) State 
whether you have an indorsement on this letter as to the date at 
which yon received it. That is, the letter dated November 20, 1871. 
Is there not an indorsement '* Received in Washington March 13, 1871, 
and submitted to Secretary of War f " 

A. That was an indorsement of the War Department. 

Q. (By Mr. Manager McMahon.) Now read the letter and then 
read the indorsements on both those letters. 

A. This letter of Colonel Grierson of February 26 is marked : 
"Received at the Adjutant-General's Office March 11, 1871.'' An in- 
dorsement dated March 13, 1871, by the Adjutant-General submits it 
to the Secretary of War. The War Department stamp shows it to 
have been received there the same date, March 13, 1871. 

Q. How about the inclosed letter or order! 

A. At the same time that the appointment was made for the trader 
signed by the Secretary of War, that letter was addressed to the com- 
manding officer at Fort Sill by the Adjutant-General, in which occur 
these words : 

As soon as Mr. Evans shall be prepared to enter upon the disobarve of his duties, 
you will cause the removal from the military reservation at Fort Sill, Indian Ter- 
ritory, of all traders not holding a letter of appointment from the Secretary of War 
under said act. 

That was the printed form addressed to all commanding officers 
when appointments were made at posts of post-traders. Supposing, 
then, the date of the order inclosea in Colonel Grierson's letter to be 
a mistake for November 20, 1870, this order would be a compliance 
with the instructions from the A^utant-GeneraL 

Q. Now we will turn back to your order issued under the instruc- 
tions of the Secretary of War on the 14th of January, 1871 ; and I 
ask you whether that was a general order issued to all post-traders or 
officers commanding at posts, or a special order sent to Fort Sill alone f 

A. That particular omer referrea solely to Fort Sill. 

Mr. CARPENTER. What is that order! 

Mr. Manager McMAHON. That is the order commanding him to 
remove all post-traders except John S. Evans. 

(To the witness.) Do you know of any similar order having been 
issued to any other specific post ! 

A. I do not recall any other ; there may have been. 

Q. (By Mr. Manager McMahon.) That question was put to you, 
was it not, by the Judiciary Committee and called to your attention 
at that time T 

Mr. CARPENTER. That is immaterial. 

Mr. Manager McMAHON. It may have refreshed his recollection ; 
that is all. 

The Witness. I do not remember. 

Q. (By Mr. Manager McMahon.) You have no recollection of any 
similar ortler ! 

A. No, sir. 

Mr. Manager McMAHON. Read the letter, Mr. Secretary, ad- 
dressed to J. C. Dent & Co. 

Tho Chief Clerk read as follows: 

Headquaoisbs Four Snx, Indian TERRrroBY, 

November HO, li?Tl. 

Sirs : John S. Evans having been appointed post-trailer at Fort Sill, Indian Ter- 
ritory, and having notifle<l this office that ho is prepare! to enter upon tho discharge 
of his duties, you will immediately doso your store and as soon as possible remove 
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yonr goods from the military reaervation, unless you have an appointment from 
the Secretary of War to trade at this post under the provisions of section 22 of the 
act of July 15, 1870. No notice of sucn appointment has been received at this of- 
fice, and I am directed by instructions from the Secretary of War to cause the re- 
moval from the military reserve of all traders not authorized by him. 
By order of Colonel B. H. Grierson. 

WM. H. BECK, 
Firttt LimUenant, Regimental Quartermaster Tenth Oaoalry, Post Adjutant 
J. C. Dbnt & Co., Traders. 
Official: 

J.WILL MYERS, 

Second Lieutenant Tenth Cavalry, Post Adjutant 

Q. (By Mr. Manager McMahon.) Have you now with you a gen- 
eral order issued from the War Department of the 7th of June, 1871, 
or circular of instructions defining the status of poet-traders f 

A. I have. 

Q. Please hand that to the Secretary and let it be read. 

A. I have the manuscript and also the printed copy in this docu- 
ment. 

Q. In whose handwriting is the manuscript f 

A. My impression is that it is in the handwriting of Mr. H. T. 
Crosby, who was a clerk in the War Department. It is signed by the 
Secretary of War. 

Mr. Manager MoMAHON. Read it, Mr. Secretary. 

The Chief Clerk read as follows : 

War Departmrnt, 
Wcuhington City, June 7, 1871. 

Let the following be issued as a circular of instructions defining the status of 
post-traders, a copy to each commanding oflicer and trader. 

Post-tr ders appointed under the authority given by the act of July 15, 1870, will 
be furnished with a letter of appointment from the Secretary of War, indicating 
the post to which tJiey are appointed. 

They are not subject to the rules prescribed in article 25, or paragraphs 1C6 and 
197 Army Kegulatious, 1863, in regard to sutlers, that office having been abolished by 
law. 

No tax or burden in any shape will be imposed upon them, nor will they be 
allowed the priidlege of the pay table. "■ 

They will be ]>ermitted to erect buildings for the purpose of carrying on their 
business, upon such part of the military reservation or post to which (hey may be 
assigned as the commanding oflicer may direct, such buildings to be within con- 
venient reach of the garrison. 

Thev will be allowed the exclusive privilege of trade upon the military reserve 
to which they are appointed, and no other person will be allowed to trade, peddle, 
or sell goods,' by sample or otherwise, within the limits of the reserve. 

They are unifer military protection and control as camp-followers. 

Commanding officers will report to the War Department any breach of military 
regulation or any misconduct on the jiartof traders. 

All previous instructions in regard to post-traders are hereby revoked. 

WM. W. BELKNAP, 

Secretary of War. 

Q. (By Mr. Manager McMahon.) Look at the hook I hand you, 
and see if the sections marked are the two sections of the Aj-ticles of 
War alluded to in that order t 

A. [Examining book.] Those are the sections. 

Mr. Manager McMAHON. Mr. Secretary, please read those two 
sections. 

Mr. CARPENTER. Are they sections of the Statutes t 

Mr. Manager McMAHON. They are sections of the Army Regula- 
tions. 

The Chief Clerk read as follows : 



equipments, and soltliers' nec^saries, groceries, and all articles which the sutlers 
may DC required to keep on hand ; examine the sutler's books and papers, and fix 
the tariff' of prices of the said goods or commodities; inspect the sutler's weights 



and measures; fix the laundress's ohaiges, and make regulations for the post 
school. 

197. Pursuant to the thirtieth article of war commanding officers reviewing the pro- 
ceedings of the council of administration wiU scrutinize the tariff of pi-ices proposed 
by them, and take care that the stores actually furnished by the sutler correspond 
to the qiiality prescribed. 

Q. (By Mr. Manager McMahon.) General, I will ask you whether 
the effect of this circular of instructions waa to prevent the council 
of administration or any jpersou from interfering with the prices that 
sutlers or post- traders might charge! 

Mr. CARPENTER. That will not do. It is self-evident on its face. 

Mr. Manager McMAHON. We withdraw the question. (To the 
witness.) Alter the repeal of these two sections, 196 and 197, were 
there any other statutes or articles of war that permitted the prices 
which a trader might charge to be regulated by any person except 
himself f 

Mr. CARPENTER. That will not do. 

Mr. Manager McMAHON. I ask if there were any other regula- 
tions. That is proper. 

Mr. CARPENTER. You call upon the witness to construe the reg- 
ulations. It is manifest that yon cannot ask the witness to construe a 
statute which you hand to him. You cannot ask him if there is any 
statute which has such an effect. 

Mr. Manager McMAHON. The point we desire to get before the 
Senate is this : We do not ask a construction of sections 196 and 197, 
but we ask the Adjutant-General aa a matter of fact whether, if these 
articles are repealed, there are any other articles of war or statutes — 
we do not care about the statutes, but any other articles of war — 
which impose any restraint whatever upon a post- trader in regard 
to the prices he may charge for goods. 

Mr. BLAIR. It i« obviously a question of law. 

Mr. CARPENTER. If you called the Judge Advocate-GJeneral, you 
would get nearer to it ; but I should object to it then. The Army 
regulationb are statutes themselves. 



Mr. Manager McMAHON. We withdraw the question. (To the 
witness.) See whether you have a correspondence that passed in 
part through the Department of Justice in regard to charges against 
John S. Evans which were submitted to the Secretary of War ; and, 
if so, give us that entire correspondence. 

A. Ihave a letter dated October 28, 1871, from the Solicitor of the 
Treasury, transmitting copies of papers charging Evans & Co. and 
other parties with introducing spirituous liquors in the Indian 
country. 

Mr. Manai^er McMAHON. Please hand it to the Secretary-, and he 
will read it m detail. 

Mr. CARPENTER. Let me ask what is the object of offering this 
letter T 

Mr. Manager McMAHON. It contains certain facts. 

Mr. CARPENTER. The letter is no evidence of facts, and there 
is nothing in the articles about whisky regulations. 

Mr. Manager McMAHON. It is a letter which was submitted to 
the Secretary of War, upon which he wrote a letter, which we have 
here as well. 

Mr. Manager JENKS. It is introductory to the next letter. 

Mr. CARPENTER. Then let us hear the next letter first. 

Mr. Manager McMAHON. If you come over here, we will show it 
to you. [Handing a letter to the counsel.] 

Mr. CARPENTER, [examining the letter.] I object to all that 
proof. It does not go, so far as I can ascertain, to sustain any charge 
made in these articles at all, nor is it evidence of anything necessary 
for them to prove so far as I can see. They certainly do not state any 
reason why this should be received. One of the managers says he 
wantfl to prove by it that Evans was there acting as post-trader and 
that Belknjip knew it. As they have shown the fact that Belknap 
appointed him, it is pretty good evidence that he knew that Evans . 
was appointed. There is no question made here that Belknap did not 
know that he was the post-trader there ; not the slightest. 

Mr. Manager McMAHON. Mr. President and Senators, the letters 
which we now offer by way of introduction to subsequent letters 
are letters which make certain specific charges against the post-trader, 
John S. Evans. The theory of this prosecution is, and up to this 
point tolerably well sustained, that John S. Evans was appointed 
through the influence of Caleb P. Marsh and in pursuance of a cor- 
rupt bargain between them, the profits of which were equally divided 
between Marsh and the Secretary of War. That the Secretary of War 
did actually and personally receive his share of tho fruits of this ar- 
rangement, no man who has any regard for testimony can doubt. The 
great question for this tribunal is whether he received it knowingly, 
under such circumstances that any officer of honesty and integrity 
ought to have known where this money was coming from. 

The particular point, therefore, to be investigated is the conduct 
of the Secretary of War. Whenever this particular post-trader is af- 
fected, from whom he is receiving his gains, the particular point is 
to discover how the Secretary of War acts. What he may say is veij 
direct and positive testimony, but it is not any more direct and posi- 
tive than what he may do. The gentleman says that they have ad- 
mitted that the Secretary of War knew that John S. Evans was post- 
trader at this point— a very extraordinary admission to make ! 

Mr. CARPENTER. No, I did not admit it ; you proved it without 
objection. 

Mr. Manager McMAHON. If we have proved it by one witness, 
there is no law against our proving it by another. If we have proved 
it in a manner which does not bring conviction home to the gentle- 
man, it ought to satisfy him that we may introduce the letter of the 
Secretary of War. 

Mr. CARPENTER. You have proved by the only testimony which 
can prove it, to wit, the record of his appointment, that he was ap- 
pointed. After you have proved the record of a judgment in a court 
of record, you cannot call witnesses to prove that the judgment was 
rendered, because that is cumulative. You have introduced con- 
clusive evidence, and I have said to you that wo do not deny it; we 
make no point upon it. Of course the Secretary knew that Evans 
was post-trader. 

Mr. Manager McMAHON. We have introduced conclusive evidence 
that John S. Evans was in fact the post-trader, but whether the Sec- 
retary of War had forgotten the fact in tho multitude of his different 
appointments ia another important fact in this case which we propose 
to show had not occurred ; that he had not forgotten that John S. 
Evans was the post-trader, but on the contrary that he was receiving 
testimony as to John S. Evans's good character, supporting and sus- 
taining John S. Evans all along. Then if the gentlemen desire to see 
the full force of what we claim from it, we propose to show that when 
tho New York Tribune article was published statements were therein 
made in regard to this particular matter and its status exactly given. 
Then we come to the order to which the gentleman has alluded so 
frequently as a triumphant vindication of his client. The order ex- 
culpating his client, by some singular and extraordinary coincidence, 
bound to it every other post-trader in the country except John S. 
Evans, and did not affect Caleb P. Marsh in the slightest degree in 
the relations between Marsh and Evans, except, as we shall prove 
hereafter, that the amount of contribution paid by Marsh to Evans 
was diminished by one-half, and the amount, of course, that went to 
the Secretary of War was correspondingly diminished, and that waa 
by reason of allowing a council of administration to fix the prices. 
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Now, I think that this testimony is clearly competent in every view 
which can be taken of it. 

Mr. BLAIR. I propose to ask the gentleman whether in point of 
fact, and speaking candidly as a gentleman occupying his position 
before the senate ought to speak, his only object in iutroducmg this 
paper is to show that John S. Evans was at that time the post- 
tr^ert 

Mr. Manager McMAHON. A snfQoient answer to that is, that if it 
is competent for that purpose, it is competent ; bnt I will go further, 
and say that I want to show not only that Mr. Belknap knew he was 
the post-trader, but that he made inquiries into his business standing 
and fixed his status in his mind as a good business man ; and I sup- 
pose he had good reason, from his stand-point, to think so. 

Mr. BLAIR. Then, Mr. rresident, the gentleman now says it is 
admitted that the ostensible object for which he offers this proof is 
not his real object at all ; that he has some ulterior object in offering 
this proof which he has not the candor to state to this court 

Mr. Manager McMAHON. I deny the imputation ; it is not tme ; 
but I do not mean to be rude about it. 

Mr. BLAIR. Mr. President, the gentleman has not stated any 
other object. He gets up here and tells the Senate that his object 
in offering this proof is to show that it was known to the Secretaiy 
of War that John S. Evans waa the trader at Fort Sill, a fact that is 
not denied, a fact that is proved by other testimony, which is not a 
matter at all that we contemplate denying or controverting. This 
is the only object which he has assigned to this body as a motive for 
introducing this paper. We say that until something legitimate in 
reference to the issues here before this body is assigned for introduc- 
ing this evidence, it is wholly immaterial and irrelevant to the issue 
before the body ; and we hope it will be excluded until some reason 
is given for its introduction. 

Mr. KERNAN. The manager will please tell us from whom the 
letter is which he now offers and who answers it. We do not under- 
stand it here. 

Mr. Manager McMAHON. The letters are addressed by the regu- 
lar United States authorities in the Indian Territory to the Depart- 
ment of Justice, and are communicated to the Secretary of War and 
hy him answered. 

I want to put this question to the honorable counsel : Do you con- 
tend that in view of the issue joined between us in this case the con- 
duct of the Secretary of War to John S. Evans and everything that 
throws light upon their dealings with each other is not competent in 
this case r 

Mr. BLAIR. If the gentleman means to state to this body that 
his object is to show by this paper that the Secretary of War did 
iu any way by bis conduct in that matter show favor to John S. 
Evans, and that this is proof material to the issue, then let him say 
60, and we shall prepare to controvert that subject and show that it 
h not material in that aspect ; but the whole body will see that that 
is not the avowal of the gentleman at all. He gets up here and asks 
the introduction of a paper as evidence to prove a fact utterly with- 
out any consequence at all, and keeps in reservation the real object 
that he has in view. 1 say that is not the proper way to conduct this 
case, and I think the Senate, :w well as the parties here, have a right 
to have candid and fair and round dealing. The gentleman has not 
yet explained the object which we asked him to give ns clearly and 
precisely when he rose and presented the paper. Let him do so, and 
then we shall see whether it is legitimate in that aspect of the case. 

The PRESIDENT pro tempore. The Chair will submit the question 
to the Senate. Shall these letters bo admitted f 

The question was determined in the affirmative. 

The PRESIDENT pro tempore. The managers will proceed. 

Mr. Manager McMAHON^ (to the witness.) General, refer to the 
letter of October 28, 1871 ; state what it is and then hand it to the 
Secretary, if you please, to be read. 

Mr. CARPENTER. Tell us whose letter it is. 

Mr. Manager McMAHON. It is a letter to E. C. Banfield, Solicitor 
of the Treasury. 

The Witness. It is a letter sent to the Adjntant-GeneraPs Office 
for file, signed E. C. Banfield, Solicitor of the TreasuiT, addressed to 
Hon. W. w. Belknap, Secretary of War, and dated "Department of 
Justice, Office of the Solicitor of the Treasury, Washington, District 
of Columbia, October 28, 1871," with two inclosures dated "Clerk's 
office. United States court for the western district of Arkansas, Fort 
Smith, Arkansas, October 18, 1871, to Hon. E. C. Banfield, Solicitor of 
the Treasury." and signed by "J. H. Huckleberry, United States at- 
torney." Another inclosnre of the same date, to "Hon. E. C. Banfield, 
Solicitor of the Treasury," is also signed by "J. H. Huckleberry, Unitea 
S;atcs attorney." Both inclosures purport by the signatures to be 
copies. 

Q, (By Mr. Cahpenter.) Do you know anything about whose 
handwriting they are in f 

A. No, sii*. 

Mr. CARPENTER. I object to the papers on that ground. 

Q. (By Mr. Manager McMauon.) Do they purport to be official 
copies sent t-o the Secretaiy of War and submitted to himt 

A. Yes, sir; the two inclosures purport to be copies, and there is 
what seems to be an original letter from the Solicitor of the Treasury 
to the Secretary of War. 

Q. State whether these papers were delivered to the Secretary of 



War, considered by him, and letters addressed by him in answer to 
the complaints therein made. 

A. I can only judge by the marks on the papers and by copies of 
letters which were sent to my office for file in connection with the 
subject. I have no personal knowledge of the matter. 

Q. Have you a letter there from the Secretary of War, signed by 
him personally, in regard to these matters ; and have you also a let- 
ter there addi^dssed by the Secretary of War^ in consequence of these 
letters, to J. S. Evans, post-trader at Fort Sill T 

A. I do not know that I understand the first quesMon. 

Q. The first question is whether these letters were not submitted to 
the Secretary of War and responded to by him in a subsequent letter. 

A. That I have replied to ; but I refer to the question just previous 
to the last one. 

Q. Well, did he reply to these letters ? And, if so, give us the dates. 

A, [Producing papers.] I have copies of letters which were sent 
to me for file. 

Q. Of what date? 

A. This copy says " Nov. 18, 1871, to Col. B. H. Grierson, command- 
ing Fort SiU.'^ 

Q. One moment. That may not be the one. There is one to the 
Solicitor of the Treasury November 8, 1871. 

A. I have two to the Solicitor of the Treasury, one dated Novem- 
ber 2, 1871, and the other November 8, 1871. 

Q. Signed by the Secretary of Wart 

A. These are copies signed with his initials. I do not mean to say 
that they are signed by his own initials, but signed as copies with his 
initials attached. 

Q. But they are official copies filed in your office t 

Mr. CARPENTER. What does the witness understand by "official 
copies t" Would he call any copy filed in the office an official copy t 

Mr. Manager McMAHON, (to the witness.) State what you call 
an official copy there. 

Mr. CARPENTER. He has not called it an official copy. 

Q. (By Mr. Manager McBIahon.) Take the letter of November 8, 
1871. 

A. The letter of Novembers, 1871, is dat^ " War Department " 

Q. Let me see the paper itself. [Examining letter. ] That was the 
paper that was filed in your office f 

A. Yes, sir. 

Q. Whose handwriting is that paper in ? 

A. I do not recognize the handwriting. 

Q. How did it come into your office and from whomT 

A. If I had the other papers, I could tell. [Mr. Carpenter handed 
the papers t-o witness.] They came at the same time that the papers 
from Mr. Banfield came and were inclosed with them, having the 
same office-mark. 

Q. Being the complete correspondence upon that subject! 

A. Yes, sir. 

Q. Were they filed by you, and have they been filed and kept by you 
as copies of the correspondence and the secordf 

A. They have been. 

Q. That letter of General Belknap you will find refers at the be- 

f inning "In further response to your letter of the 28th ultimo." 
hat seems to be in reply, does it not. to the letter of the Solicitor of 
the Treasury dated October 28, 1871 f 

A. It does. 

Mr. Manager McMAHON. We now offer all these papers in evi- 
dfiiice 

Mr. CARPENTER. The court has already ruled them In. I do not 
suppose we could prevent it now. 

Mr. Manager McMAHON. Let them be read. 

Mr. CARPENTER. Yes, let them all be read. 

The Chief Clerk read the papers received in evidence, as follows : 

Brpartment of Justice, 
Office of the Soucrron of the Tbkasurt, 

Wathington, D. O., October 28, 1871. 
Sir : I herewith traDBmit copies of letters rocciTed at this office from J. H. 
Huckleberry, United States attorney, western district of Arkansas, charcin^ 
Evans & Co. and other parties with iutrodnoing spirituous liquors, Aviues, and ale 
into the Indian conntry. 

Please inform me whether the parties referred to in these letters have been 
authorized by your department to introtluce liquor into the Indian country as con- 
templated in secdon I, act of Marcli 15, 1864. (13 Statutes, pajje 29.) 

In view of the numerous complaints made in relation to this matter, permit me 
to call your attention to the power vested by this act in a commanding officer of a 
military post in relation to the seizure of spirituous hquors or wines unlawfully 
introduced into the Indian country. 

I am, very respectfully, 

E. C. BANFIELD, 
Solicitor of the Treasury ^ 
Hon. W. W. Belknaf, 

Secretary of War, 

Mr. Manager McMAHON. Now read the inclosnre of October 18, 
lt?71. 
The Chief Clerk read as follows : 

CiAEK's Office, Unitbd States Court 

FOB Western Distiuct of Arkansas, 

Fort Smith, Arkantas, October 18, 1871. 

Sir : What right has Evans Sc Co., at Fort Sill to introduce wine and ale into the 

Indian country f I am informed by reliable authority that some fi fty thousand del- 

larH* worth of this kind of spirituous liquors were introduced by the said firm, they 

claiming that they had permiBsion to introduce the said spirituous liquors. II 
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they ore oathorized to Introduce the same, please famish me with a copy of their 
permit, in order to see whether or not the same has been violated in any particular. 
Very respeotf ally, 

J. H. HUCKLEBEBRY, 

Unitsd States Attorney. 
Hon. £. C. Banfield, 

Solicitor qf the TreagUTf/. 

Mr. WRIGHT. Mr. President, may I be allowed to submit an in- 
quiry to the managers and also to the counsel as to whether there is 
any necessity that these papers shall all be read, and whether it would 
not be sufficient^that they be handed to the reporter without read- 
ing them at this time f 

Mr. Manager McMAHON. We have no objection to that being 
done. 

Mr. CARPENTER. I do not understand that it would be a proper 
way to try the case to proceed without reading the testimony. The 
only chance we have got to compel anybody to listen to it is to have 
it read on the trial. 

Mr. WRIGHT. My inquiry was this: when it is agreed that a pa- 
lmer is admissible in evidence, if it may not be regarded as read with- 
out taking up the time in reading it. Of course any question as to 
the admissibility of a paper can be raised. 

Mr. CARPENTER. If the managers will concede the correspond- 
ing presumption that the papers do not do us any harm, we shall not 
have any objection ; but if they claim that these papers are injurious 
to us, we want to have them read for the purpose of letting the Sen- 
ate see right on the spot that they are not. No lawyer would try a 
case in a court of record in such a way as that. We have not seen 
these papers ; we do not know what they are. We want to hear them 
as we go on for the purpose of cross-examining the witness on them 
if necessary. 

Mr. WRIGHT. Of course I understand the counsel have that right ; 
but I sngjgest whether we might not save time by dispensing with 
their reading. 

Mr. CARPENTER. Undoubtedly it would save time ; but it would 
not save our rights. We may cross-examine or else not having heard 
these papers let the witness leave the stand, and then they might 
slide in a bushel of papers. That would not be a proper way to con- 
duct the case. 

The PRESIDENT i>ro tempore. The managers will proceed. 

Mr. Manager McMAHON. Mr. Secretary, you will read the second 
letter of October 18, 1871. 

The Chief Clerk read as follows : 

Clbbks* Office, TTnited States Court 

FOR Western District op Arkansas, 
Fort Smith, Arkansttt, October 18, 1871. 
Sib : Freouent oomplainta are made of late in reference to spirituous honors 
being introduced into the Indian country by the MiHSonri, Kansas and Texas Sail- 
road. Now, liave they received any anthority to introduce said liquors, and, if so, 
under what regulations f Second. Certain wnite men claim the nght of furnish- 
iug goods to tneir men on that railroad without a license from agent (suba^nt) 
of Indian affairs. Have they that richt, and, if not, what advice would yon give f 
And also if the railroad has notpennission to introduce snirituous liquors, would 
you advise that the same be seized and an information filed against them f Please 
answer the above questions as soon as possible. 
Very truly, 

J. H. HUCKLEBERRY, 
United Statee Attorney. 
Hon. B. C. Banfibld, 

Solicitor of the Tretuury. 

Mr. Manager McMAHON. Now let the Secretary read the two let- 
ters of General Belknap, the first dated November 2, 1871, to the So- 
licitor of the Treasury, and the second dated November 8, 1871. 
The Chief Clerk read as follows: 

"War Depabtmekt, 
Washington Oify, November a, 1871. 
Sib : I have the honor to reply to your letter of the 28th ultimo on the subject 
of the illegal introduction of spirituous liquors, &c., into the Indian country by 
Evans &. Co., and other parties, that previous to the SBth ultimo, on which dato 
Evans, post-trader at Fort Sill, was outhorized to take to that post monthly ton 
gallons of brandy and ton gallons of whisky for the use of the officers there, no 
permit had Iwen given him or the other parties referred to to introduce iiny liquors 
into that country. 

Very respectfully, &c., 

W. W. B., 
Secretary qf War. 
The SoucrroB of the Trcasrtry Department. 

"War Department, November 8, 1871. 
Sir: In further response to your letter of the 28th ultimo on the subject of the 
alleged illegal introanction of liquors^ &c., into the Indian country by certain per- 
sons, among others Evans Sc Co., of Fort Sill, I have the honor to inform you that 
Mr. John S. Evans, postrtrader at Fort Sill, through his friends, denies having 



takeu liquor into the Indian country without authority. Mr. Evaus was appointed 
to the post-tradership on October 10, 1870, and holds it in his own name and not in 
that of Evans & Co.^and no complaiut has ever been made against him by the mil- 



I his own name and not in 
vuv v^ M^.wm^v », 'vyv., <Miu uu WIUU14UUV uao V7VCI, uvdu luwde agalust Mm by the mil- 
itary authorities at Fort Sill, he having been regarded a good and law-abiding busi- 



ness man. 

I therefore request that no proceedings be oommenced against him without a 
thorough investigation of the charges that he has been engaged in such practices 
shows they were well founded. 
Very respectfully. Sec, 

W. W. BELKNAP, 
Secretary qf War. 
To the Solicitor qf the Treasury. 

Q. (By Mr. Manager McMahon.) How long does it take a letter to 
go from the city of Washington to Fort Sill t 
A. I think about seven days. I am not quite sure about the time. 
Q. About how long does it take a person to travel ♦ 



A. About that same time. 

Q. Was it possible to have received any commnnication by the Sec- 
retary of War from Fort Sill between the 28th of October and the 8th 
day of November t 

A. It might have been received by telegraph. 

Q. Are any such telegrams on record in the office f 

A. Not in my possession. 

Q. Did you make search for all the official documents relating to 
the Fort Sill matter on the request of the Judiciary Committee of the 
House of Representatives f 

A. Yes, sir ; J did. 

Q. Did you find any letters on file or any statements from any 
friends of J. S. Evans & Co. in regard to the introduction of liquors at 
Fort Silly or any of those charges that were made in this matter t 
Did you find any letters, or statements, or telegrams ou file f 

A. No, sir. 

Q. Now have you a letter of the date of 2d of November, 1871, 
signed by the Secretary of War and directed to John S. Evans f And, 
if so, hand that to the Secretary to be read. 

A. I have no such letter. 

Q. We have a copy of it. You had better look through your pa- 
pers. 

Mr. CARPENTER. We will loan you our copy. 

Mr. Manager McMAHON. You have a copy 7 I thought you said 
a while ago you had not these letters that we were intr^ucing. 

Mr. CARPENTER. O, no. 

Mr. Manager McMAHON. Yes, you did. You forget yourself. 

Mr. CARPENTER. No, I do not f oi-get myself. The general prop- 
osition was made by the Senator from Iowa, that we should consider 
all these papers and letters as read. This particular letter I happen 
to have a copy of. 

Mr. Manager McMAHON. You had the Banfield letters. 

Mr. CARPENTER. The proposition was not to admit the Banfield 
letters, but all letters and documents. 

Q. (By Mr. Manager McMahon.) Have you found that letter f 

A. I have not. It may have been filed in the Department, and not 
in my possession. 

Q. You furnished us with a certified copy and gentlemen on the 
other side also have one. Look over this copy and see where it may 
have come from. 

A. (Examining.) It has evidently beenf umished from the A<^utant- 
GreneraFs Office. I do not know why it is not among the papers I have. 

Mr. Manager McMAHON. We will read the certified copy. That 
is evidence m itself. I send it to the Secretary to be read. 

The Chief Clerk read as follows : 

"War Department, 
Washington Oity, November 2, 1871. 

Sir: The Attention of this Department having been called to the fact that spir- 
ituous liquors have been taken into the Indian country without the authority of 
this Department and against the express prohibition of law by certain parties, I 
have the honor to request that yon will inform me whether your firm has carried 
liquors into that country to tiie value of $50,000 or any less sum previous to Octo- 
ber 30, 1871 ; and, if so, by what authority they were introduced there, 
very respectfully, your obedient servant, 

WM. W. BELKNAP, 

Secretary qf Wa/r, 

J. Sw EVAKB, Esq., 

Post-Trader, FoH SiU, Indian Territory. 

Mr. Manager McMAHON. We have already offered in evidence, I 
believe, the letter to Colonel Grierson at Fort Sill, dated the 17th day 
of February, 1872. 

The Witness. I have that letter, bnt I have not testified to it. 

Mr. Manager McMAHON. Bnt it has been pnt in evidence, I be- 
lieve. We will o£fer in this connection at any rate (for we have not 
the Record here to show it) the letter of the Secretary of War, of date 
Febmary 17, 1872, addressed to General Grierson, commanding officer 
at Fort Sill. It need not be read, as I am sure it is in the Record, but 
we want the reply of General Grierson to that letter. Give us the date 
of that letter and state what it is. 

The Witness. It is dated " Headquarters, Fort SilL Indian Terri- 
tory, February 28, 1872," addressed to "Adjutant-General United States 
Army, Washington, D. C," and it begins: 

Sm: I have the honor to acknowledp;e the receipt of your letter dated Febmary 
17, 1872, relative to the post-trader at this post. 

It is signed " B. H. Grierson." 

Q. (By Mr. Manager McMahon.) That is not the whole of it? 

A. No, sir. 

Q. Let the Secretary read the whole letter. 

The Chief Clerk read as follows : 

Headquabteus, Fobt Snj., Indian Teebitobt, 

February 28, 1872. 
Adjutant-Genebal, UNirED States Abut, 

Washington, D. O. 

$IB: I have the honor to acknowledge the receipt of yonr letter dated Febmary 
17, lt'72. relative to the. post- trader at tliis post. 

I understand J. S. Evans's character as a business man is good, and ho has here- 
tofore given ceueral satisfaction; but Mr. Evans is absent, and has been for some 
monthly and has associated with him J. J. Fisher, now also absont, who has bad 
control of the establishment and who claims to have the greater pecuniary interest 
in tlie business, (the business being conducted, however, under the name of J. S. 
Evans.) Repeated complaints have been made to me of the exorbitant prices at 
which goods were sold by them, and when I have represented the matter to the firm 
they replied that they were obliged to pay |13,000 yearly (to a Mr. Marsh, of Now 
York City, who they represent was first appointed post-trader by the Secretory of 
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War) for their permit to trade, and necessarily had to charge high prices for their 
goods on that account. I have repeatedly nrged them to represent this matter in 
writing to me, in order that I mignt lay the matter before the proper authority to 
relieve the command of this bui^on, upon whom it evidently CEtlls ; but thoy de- 
clined to do so, stating that they feared their permit to trade would be taken from 



As the prices could not be regnloted by a oonncil of administration, the trader 
not being a sutler, it has been contemplated by some of the officers of the garrison 
to represent this matter, without reference to J. S. Evans, through the proper mil- 
itary channels, but as it was claimed that the authority for the tradership ema- 
nated from the Secretary of War it was feared that that course might be construed 
as taking exception to the action of superior autlioritv. 

The prices are considerably higher since his appointment by the Secretary of 
War tmm previously, and he has nudonbtedly taken advantage of his position as 
sole trader in cht.rging these exorbitant prices, giving the i-easons above quoted, 
stating that lie oomd not, under the circumstances, soil goo«ls at lower prices. 

It has also been reported to me tliat he charges enUsted men greater prices for 
the same articles than he does oOicers, and, at all events, it is voir evident that 
the officers and men of this garrison have to pay most of the $13,000 yearly, re- 
ferred to above, they being the consumers of the largest portion of the stores. 

I feel that a great wrong has been done to this command in being obliged to pay 
tiiis enormoos amount of money under any circumstances, the laricest portion uf 
which, at least, has been taken irom the officers and enlisted men of thispost, nearly 
aU the money of the latter mentione<l going to the trader. The responsible party 
for this great iiOnstico should be held responsible and be obliged to ref and the 
money. 

If J.S. Evans has not paid this exorbitant price for permission to trade, as stated 
by him, his goods should bo seized and sold for the benefit of the post fund. 

In order to insure a healthy competition, to reduce the price of goods, and to re- 
lieve the officers and soldiers of this garrison from this imposition, I recommend that 
at least three (3) traders be appointed, and that those appointments be made upon 
the recommendation of the officers of the post ; that each trader be knoum to be in- 
terested only in his own house, and that they be obliged to keep such articles as 
sre required for the use of officers and enlisted men of the Army, and to sell them 
at moderate prices. 

The trader compliea with droular of A. 6. 0. issued June 7, 1671, as far as I am 
aware. 

The buildings, (store, &e.) however, are not convenient to the present garrison, 
having been built at the time when the command was in camp. 
Very respectfully, your obedient servant, 

B. H. GETERSON, 
Colonel Tenth Oaoalry, Commanding, 

Q. (ByMr.MaDagerMcMAHOX.) Did that letter pass into the hnads 
of the Secietcffy of War f 

A. It first came to the Adjntant-General ; on the 9th of Maroh, 1872, 
'Was recorded in the Adjutant-General's Office. 

Q. Look at the marks and see whether it passed into the hands of 
tibe Secretary of War. 

A. It was snhmitted to the Secretary of War hy indorsement of 11th 
lidaroh, 1872. 

Q. State whether in pursuance of that letter of General Grierson 
t^be Secretary of War took any action, and what that action was. 

A. I know of no reason why a circular of March 25, 1872, in rela- 
liion to post-traders was issued, unless it was in consequence of that 
letter ot Ck>lonel Grierson ; hut I have no positive information on 
"that point. 

Q. I ask you whether yon remember the fact, independent of what 
^ou have heard, that General Hazen had also testified to certain facts 
lefore the Military Committee three days prior to the order of March 25. 

A. I do not know anything about that. 

Mr. CARPENTER. Allow him in that connection to explain the 
wbole sulject, from the letter to which this is a reply and tne letter 
from the Secretary of War showing that as soon as he gets notice of 
that thing he writes to Grierson for the facts ; Grierson writes back ; 
the letter gets here on the 9th of March, and this order, correcting 
the whole subject, is issued. 

Mr. Manager HOAR. We do not know of any order correcting the 
whole snbject.^^ 

Mr. CARPENTER. One side of a correspondence does not show the 
matter fully. 

Q. (By Mr. Manager McMahon.) What the gentleman calls for, I 
understand, is some letter of the Secretary of War to you in response 
to the submission to yon of this letter. 

A. I hold in my hand a copy of a letter which is designated as the 
letter of February 17, 1872. 

Mr. Manager McMAHON. That is the letter which we gave them 
and they waived the reading of. 

The WITNESS. My letter to the commanding officer at Fort Sill is 
dated lOtb February. 

Mr. Manager McMAHON. It was read In connection with the 
Tribune article. We have no objection to its going in again. 

Mr. CARPENTER. If it is in once, that is enough. I do not un- 
derstand that it is. 

Mr. Manager HOAR. It has been read already by Mr. Ltndb in 
the opening in that connection. 

Mr. Manager LAPHAM. It has been put in evidence since. 

Q. (By Mr. Manager McMahon.) The order that we are referring 
to now in this connection is the order of the 25th of March, 1672, as to 
which you say that you know no reason why it should not have been 
based upon the letter of General Grierson. Now I will ask you 
whether any action was taken, to your knowledge, by the Secretary of 
War to correct the payment of a tribute by Evans to Marsh t 

A. I know nothing about any payment whatever of that sort. 

Q. Do the records of your Department show any inquiry into the 
matter as to whether Evans was paying the tribute T 

Mr. CARPENTER. That we object to. You had better bring the 
records. 



Mr. Manager McMAHON. He has a right to answer. He has in- 
spected them. Do yon make objection f 

Mr. CARPENTER. No. 

Mr. Manager McMAHON. Very well. (To the witness.) I un- 
derstand you to say that yon had examined the records for all the 
papers relating to the Fort Sill matter t 

A. Yes, sir. 

Q. (By Mr. Manager McMahon.) Did you find any order for an in- 
vestigation into the fact that Evans was paying Marsh $12,000 a 
year lor the privileit^ of being the post-trader at &at post f 

Mr. CARPENTER. That question I object to. 

Mr. Manager McMAHON. Well, let us have the reason. 

Mr. CARPENTER. The reason is that the witness himself says 
he knows nothing about that subject. He has not found anything, 
would not know what to look for, would not know when he found 
something whether it referred to it or not, for he knows nothing 
about the subject. 

Mr. Manager McMAHON. Mr. President, it seems to me a very 
peculiar point indeed that we should be compelled to put in the 
entire records of the War Department and have each individual Sen- 
ator or the counsel go over those records for the purpose of investigat- 
ing whether these were all the papers that are tnere. I do not under- 
stand that to be the law at all. 

Mr. CARPENTER. If that is what you ask, we withdraw the 
objection. 

Mr. Manager McMAHON. All right. (To the witness.) Now, (Gen- 
eral, I will renew the question whether after having made search for 
all the papers relating to Fort Sill you find an^ order 9r any commu- 
nication in any way bearing upon the correction of this payment of 
a subsidy of $12,000 by Evans to Marsh in New York f 

A. No, sir. 

Q. CBy Mr. Manager McMahox.) Nothing of that sort f 

A. Nothing. 

Q. (By Mr. Carpenter.) Nor of the subsidy itself f 

A. Nor of the subsidy itself. 

Q. (By Bir. Manager mcMahon.) Is there any other order in the 
War Department that was issued upon the basis of this Grierson letter 
except the order of the 25th of March, 1872 1 

A. I think that onestion goes a little further than my testimony. 
I have no positive knowledge of what the basis of this circular was. 
The papers of the post-trader business are confided to my office for 
custody. The transactions are seldom between the Acyntant-General 
and the post-trader, except so far as they relate to the military rela- 
tions of the trader to the post. Therefore I am not able to say any- 
thing about that Grierson letter being the basis of any instructions. 

Q. The question I ask is, is there any other order upon this ques- 
tion of post-tradership except this order of March 25, 1872 f 

Mr. CARPENTER. He read anothenone himself yesterday. 

Mr. Manager McMAHON. Not after the Grierson letter. That was 
in June, 1871. The Grierson letter is March, 1872. 

The Witness. Do you mean subsequent to the letter ? 

Q. (By Mr. Manager McMahon.) Subsequent to the receipt of the 
Gi-ierson letter, in March, 1872. 

A. There is a circular dated June 7, 1875, which confirms, with one 
slight alteration, the circular of March 25, 1872, and a former circu- 
lar of June 7, 1871. 

Mr. Manager McMAHON. Just let the Secretary read it. We want 
all the oi-ders on the question. 

The Chief Clerk read as follows: 

rCircnlar.] 
War Dbpartmbnt, Adjutant-Obnkbal'b Officr. 

Waehington, June 7, 1875. 

The followinf; instmctions, deflninff the statna and for the govemiuent of post- 
traders, are promulgated for the ^idance of all concerned : 

I. Poflt-traders appointed under the aathoritv given by the act of July 15, 1870, 
xriU be fuminhed with a letter of appointment from the Secretary of War, indicat- 
ing the post to which they are appointed. 

II. They arc not subject to the rules prescribed in article 95, or paraCTaphs 106 
and 197, Army Begulations, lb63, in regard to sutlers, that office having oeen abol- 
ished by law. 

IIL They will be permitted to erect buildings for the purpose of carrying on 
their business, upon such part of the military reservation or nost to which they may 
be assigned as the commanding officer may direct, such bniloings to be within Qpn> 
venient reach of the garrison. 

IV. They will be allowed the exclusive privilege of trade upon the military re- 
serve to which they are appointed, and no other person will be allowed to trade, 
peddle, or sell goods, by sample or otherwise, within the limits of the reserve. This 
iwragraph, however, is not intended to prohibit the sale by producers of fresh fruits 
and vegetables, by permission of the post-commander. 

y. They are under military protection and control as camp-followers. 

VI. The council of administration at a post where there is a post-trader will, 
from time to time, examine the post-trader's goods and invoices, or bills of sale; 
and will, subject to the approval of the post-commander, establish the rates and 
prices (which should be fair and reasonable) at which the goods shall be sold. A 
copy of the list thus established will be kept posted in the trader's store. Should 
the post-trader feel himself aggrieved by the action of the council of administra- 
tion, he may appeal therefrom through the post-commander to the War Depart- 
ment 

VII. In determining the rate of profit to be allowed, the council will consider not 
only the prime cost, freight, and other charges, but also the fact that whilo Ihe 
trader pays no tax or contribution of any kind to the post fund for his exclnBive 
privileges he has no lien on the soldiers'^ pay, and is wiUiout the security in this 
respect once enjoyed by the sutlers of the Army. 

Vin. Post-traders will actually carry on the business themselves, and will hab- 
itually reside at the station to which they are appointed. They will not farm out, 
sublet, transfer, sell, or assign the business to others. 
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IX. Post-oommanden will report to the War Department any misoondnct, breach 
of mUitary regolationa, or foilore to fnlftll the requirements of thia circular on the 
part of traders. ^ ^ , 

X. All previous instructions in regard to post-traders not in conformity with the 
torms of tnis circular are hereby revoked. 

By order of the Secretaiy of War: 
^ K D. TOWNSEKD, 

Ad^jutant- QeneraL 

The Witness. There is also ageDeral order dated "War Depart- 
ment, A<y atant-GeneraPs Office, Washington, D. C, October 12, 1872," 
promulgating for the information and guidancte of all concerned a 
letter from the Department of Justice £ted Washin^on, October 3, 
1872, to Hon. William W. Belknap, Secretary of War, giving an opinion 
on certain questions relating to post-traders which had been pro- 
pounded to him. 

Mr. Manager McMAHON. Let it be given to the Secretary. We 
-want them all in. It need not be read unless the gentlemen on the 
other side desire it. 

Mr. CARPENTER. We have not seen it. We have no copy. 

Mr. Manager LYNDE. It merely relates to the right of post-tra- 
ders to remove buildings. 

Mr. CARPENTER. If you do not want it in, we do not. 

Mr. Manager McMAHON. We want it in the record. 

Mr. CARPENTER. If it goes in the record, let it be read. 

The Chief Clerk read as follows : 

Wab Depabtmrnt, Adjutant-Genkbal'8 Office, 

WaaJdngUm, October 12, 1973. 
General Orders No. 89. 

The opinion of the Acting Attorney-General upon the following questiona is pub- 
lished for the infonnatiou and guidance of all concerned : 

"Depabtmbnt of Justice, 
•' WMhington, October 3, 1872. 

" Sir : I have duly considered the questions which you ask tiie Attomey-Genend 
in your letter of the 11th instant, and which are as follows: 

*' * Where persons such as post- traders, contractors, and others have been allowed 
by proper authority to erect ouildings to facilitate tiieir business upon a military 
reserve, with no restriction as to the term during which they shall be allowed to 
remain — 

" 1. Are such buildings, after the removal of the trader, contractor, or other per- 
son from the reserve, still his personal estate, and aa such has he the right to dis- 
pose of them by rent, lease, or sale to other persons ? 

" 2. Does not such prox>erty become part of the realty after the appointment of a 
trader is revoked or a contractor has fulfilled bis contract, or any event happens 
which dissolves their business connection with the reserve f 

•' By the order of the Secretary of War of June 17, 1871, (a copy of which you in- 
close to me,) it is provided that 'post-traders appointed under the authority given 
by the act of July 15, 1870. will be furnished with a letter of appointment from the 
Secretary of War, indicating the post to which ther are appointed.' 

•* They will be permitted to erect buildings for the purpose of carrying on their 
business upon such part of the military reservation or post to which they may be 
assigned as the commanding officer may direct, such buildings to be within oon- 
vcDicDt reach of the garrison. 

" They will be allowed the exclusive privilege of toule upon tiie military reserve 
to wbicn they are appointed, and no other person will be allowed to trade, peddle, 
or sell gomis oy sample, or otherwise, wlthm the limits of the reserve. 

" Thoy are under military protection and control as camp-followers. 

'* IJuitdings erected by post-traders on a military reserve, in conformity to this 
oraor, are erected for the mutual benefit of the Government and the trader, and are 
not to be regarded as buildings would be erected by trespassers, or even by tenants 
under leases, in which no provision is made therefor ; but they are erected under a 
license from the Government and for the mutual benefit of both parties. Under 
tbe«e circumstances I am of opinion that by the proper construction of the license 
these buildings were not intended to become a part of the realty after their erec- 
tion ; but were to continue the property of the traders, and, lest therefore when a 
trader is removed from his post, I nave no doubt that he has a right to remove the 
building from the place where it was erected ; and that when removed he can dis- 
pose of the materiala as his own property. But it is very clear that the license to 
erect such buildings is a purely personal one, and is granted for one purpose only. 
Therefore, under such licenses, the person so erecting the buildine would have no 
right to rent or lease the same or even to sell it to another post- trader without per- 
mission of the military authorities, but his rights are confined solely to tliat of 
removing tlio building from the reserve. Undoubtedly the property in such a 
building might, with the approval of the commanding officer, be transterred to an- 
other post-trader, and such permission would have the same force as a license to a 
new post-trader to erect sncn a building at that spot 

*• 1 return you the papers inclosed. 

" I have the honor to be, sir, your very obedient servant, 

"CLEMENT HUGH HILL, 

** Acting Attomey-Oeneral 

*• Hon. William W. Belknap. 

** Secretary qf War." 

Mr. CARPENTER. I want to ask the manager what possible effect 
that can have in this case, what it proves or disproves, corroborates 
or draws into saspicion? 

Mr. Manager McMAHON. Having been read, I suppose it is mere 
matter of ai^nment now. 

Mr. CAJIPENTER. I object to this being considered as evidoDce 
nnless somebody can see something that is important in connection 
with it. I cannot see the slightest relevance. 

Mr. Manager McMAHON. At the request of theffentleman, I will 
state the purpose and object of it t.o the Senate. We have asked the 
Adjutant-General for a copy of every order that has been issued 
since the Griersou complaint in regard to post-traders for the purpose 
of proviog a negative, but a very important negative in this case, 
and that is for the purpose of proving that every order that the Sec- 
retary of War issued, by a coincidence of good luck, failed to hit the 
case of Marsh and Evans. 

Mr. CARPENTER. Well, Mr. President, it strikes me that that is 
trilling with this court and not very respectful to counsel on the other 
side. That that circular has any possible bearing upon this case does 
not appear from anything that the managers are willing to inform us 



of. If it be intended in the spirit of a justice's court practice to pile 
up testimony here so that it will seem to be a large volume without 
any regard to what it is, then I see the importance of it ; but the New 
York newspapers could be embodied with just as gi*eat effect. But 
no lawyer, I presume, will undertake to say, certainly none has said, 
that that is at all material to any issue in this case or that it tends 
to prove or disprove anything that is in the case. 

Mr. Manager McMAHON. Mr. President, I fail to see the justice 
of the application of the gentleman's remark in regard to a justice's 
court. 

Mr. CARPENTER. I speak of that not disrespectfully to counsel, 
but because that is the court I am most familiar with. 

Mr. Manager McMAHON. I accept the apology. Now, I made the 
statement in perfect good faith and I offered the order in the most 
perfect good faith. It may be that my legal learning is limited ; I 
concede that faet, but yet I think that I did imbibe enough in the 
course of a short practice to know that it was just as important, if 
you wanted to prove what a man had not done, to prove exactly what 
he had done and that it was all that he had done. W^hen I offered 
this I said it did not bear on the particular transaction which we 
had in hand, that we did not claim that it did, that we did not want 
it read ; but the gentleman who was looking for light insisted that 
it should be read. I agreed that it should simply be printed in the 
record, and it ought to nave gone into the record, because tfiis honor- 
able body ought to know and to be informed of every particular order 
in regard to post-traders that may have been issued by Mr. Belknap ; 
for suppose we had only put in one or two, and had not proven to this 
court that those were all the orders that were issued t Then it seems 
to me that we should have been derelict in our duty as managers on 
the part of the House of Representatives. 

I say we offered it in good faith, with no disrespect to counsel, and, 
certainly, we did not intend to insult the court. 

The PRESIDENT pro tempore. The Chair will submit to the Sen- 
ate the question whether this letter shall be admitted. 

The question was decided in the affirmative. 

Q. fByMr. Manager McMahon.) Now, General Townsend, have 
you given us all the orders in regard to post-traders f 

A. I am satisfied I have given you all the orders that have passed 
through the A^utant-General's office. 

Q. Do they generally pass through your office? 

A. Such orders as tliose do. 

Q. How long was John S. Evans post-trader — up to what date! 

A. His appointment was revoked on the 6th of March, 1876. 

Q. Upon what day did General Belknap resign f 

A. I think it was the 2d of March, 1876. 

Q. Have you any knowledge of any letter or special order issued by 
the Secretary of War in response to the letter of General Grierson — 
•any communication, I mean, directly with General Grierson f 

A. No, sir. 

Q. Would your office be the proper channel through which such a 
letter would pass, the official letter from General Grierson having 
passed throngh your office to the Secretaiy of Wart 

A. It would generally. It might in the discretion of the Secretary 
of War be communicated by him to Colonel Grierson without my 
knowledge. 

Q. Is that usual f 

A. It is not usual, though it is sometimes done. 

Q. Were you familiar with the business habits of Mr. Belknap when 
he was Secretary of War t 

A. Yes, sir. 

Q. What was his habit in regard to inspecting all documents that 
were signed by him as Secretary of War and being personally cogni- 
zant of the cont.ents of the letters which he signed f 

Mr. CARPENTER. Mr. Presidentj I want to know, but I shall not 

Eress it to a vote, if the managers of the House of Representatives 
ere in this trial claim that they can carry knowledge of any particu- 
lar document to Mr. Belknap by offering to prove that it was Lis gen- 
eral habit to read everything. 

Mr. Manapcer McMAHON. I think so. 

Mr. CARPENTER. That would be evidence that he read the spe- 
cific document f 

Mr. Manager McMAHON. It would not be positive and conclusive 
evidence. 

Mr. CARPENTER. Is it any evidence? 

Mr. Manager McMAHON. Yes, sir. 

Mr. CARPENTER. Then go ahead. 

Mr. Manager HOAR. Tins is a document signed by him that the 
inquiry relates to. 

Mr. CARPENTER. Would not that document signed by him be 
the highest evidence f 

Mr. Manager HOAR. Certainly. 

Mr. CARPENTER. Would it not be the only evidence, for the rea- 
son that it is competent f 

Mr. Manager HOAR. No. 

Mr. Manager McMAHON. Not necessarily. Many a man signs a 
paper that he does not read. 

Mr. CARPENTER. As far as I have ever read on the subject of evi- 
dence, a document signed by a party is the only evidence, because it 
is the best evidence ; and if you have got such a signed document, it 
seems to me that is the best evidence. 
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Ml*. Manager McMAHON. It is trae he is to be affected by the con- 
tents of that letter ; but when you come to the qaestion of actual 
knowledge, a man may have signed a paper the legal consequences of 
which he may suffer, and yet he may not actually have been informed 
of the contents of the letter. 

Mr. CARPENTEB. We do not object. The managers think it 
proper. 

Mr. Manager McMAHON. We do. 

Mr.CAB^NTER. Qo ahead. 

The W1TNB8S. Very few of the documents I ever presented to the 
Secretary of War were for his signature. I cannot, therefore, say 
what was his general oostom on the subject of signing letters with- 
out inspecting^ them. 

Q. (By Mr. Manager McMahon.) Had you any personal conversa- 
tion with the Secretary of War in relation to this Grierson letter? 

A. No, sir. 

Q. Had yoa in regard to the New York Tribune article f 

A. No, sir. 

Cross-examined by Mr. Carpenter : 

Q. I want to call voor attention to the copies of the Stevenson let- 
ter and of the Marsh letter of August 16, read yesterday. Look at 
those and sae from their marks what was done with them by the 
Secretary. 

A. There are in pencil-marks, apparently in the hand of the Secre- 
tary of War, the words: "Answered August 16; file; official/' in- 
dorsed npon the letter of C. P. Marsh of August 16, 1870. 

Q. Now look at the other. 

A. There are two words marked in red ink npon the letter of recom- 
mendation by Mr. Stevenson of Caleb P. Marsh, ^' Adjutant-General.'' 
That signifies that the letter was sent to the Adjutant-General for 
file. 

Q. Then these letters which were yesterday read in evidence, of 
Marsh and of Stevenson, were both, by direction of the Secretary of 
War, put upon the files of the Department in the general course of 
business? 

A. I cannot say so certainly aboutithe recommendation of Mr. Ste- 
▼enson, because there is nothing to indicate that it was by his direc- 
tion that it was made official. 

Q. But the Marsh letter you say bears his order f 

A. Bears his order, apparently in his own handwriting. 

Q. To make it official T 

A. "File; official," are the words. 

Q. They meant that it should be put on the i^oords of the Depart- 
ment! 

A. Yes, sir. 

Q. What was the first order issued by the Department, as far as you 
know, in regard to fixing the prices at which goo<ls should be sold by 
post- traders after the act of July 15, 1870, took e£fect f 

A. The circular of March 25, ld72. 

Q. Now look at those documents, [handing a bundle of papers,] and 
see if they are correct. 

A. These documents do not come frmn my office, and I do not know 
anything about them. 

Q. Do you know something about that f [Pointing to the first page 
of the bundle of papers.] 

A. I do. 

Q. Whatisitr 

A. This is the seal of the War Department and the signature of the 
present Secretary of War. 

Q. Did yon hear the testimony of General McDowell yesterday f 

A. Not perfectly. 

Mr. CARPENTER. General McDowell stated in substance t<hat 
when he spoke to Mr. Belknap in regard to issuiuff that order of March 
25, 1872, Mr. Belknap said to him that there had been trouble about 
the authority of the Secretary of War, and that that had caused 
delay in regard to the matter. Now, in this connection I want to 
offer as evidence the communication to the Judge-Advocate-General 
and his answer on that question. 

Mr. Manager McMAHON. Let us see that first. 

Mr. CARPENTER. Certainly. [ Handing papers to the managers. ] 

Mr. Manager McMAHON, (alter examining.) All right. 

Mr. CARPENTER. I ask the Secretary to read the papers which 
I hand to him. 

The Chief Clerk read as follows : 

UNmu) States or America, War DEPARTMEirr, 
Washington City, JvXy d, 1876. 
PQimumt to nctfon 888 of the Revised Statates, I hereby certify that the annexed 
are true copies from the records of this Department. 

In witness whereof I have hereunto set my band and caused the seal of the War 
DeiNutment to be affixed on the day and year first above written. 
|wtAL.J J.D.CAMERON. 

Secretary qf War. 

BOARD FOB THE BBVUION OF THE ARMY RBOULATIONB. 

Washwoton, D. C, MwrOi IS, 187%. 
GEzncBAt : win yon oblige this board by giivin^ an expression of opinion as to 
whether there is anything in the act of Uoiigrcss approved July 15, 1870, which 



Uy debars the Secretary of War &om ordering cooncils of admiuistration to 
a tariff of prices upon goods tbat post-liaders are to sell to troops, and desig> 
natlag the articles that tboM traders ahoUkeop for sale to the troopsf 



« 



This seems to the board a necessary measure to secure the soldier from extortion 
1 the part of the traders. 

very respectfully, your obedient servant, 



R. B. MARCT, 
InMpeetOT-Otneral Unitsd States Army, Preeident qfthe Board, 
General J. Holt. 

Judge-AdvoccUe-Oeneral, United States Army. 



Official copy. 



W. M. DUNN, 
Judge-Advocate- OeneraL 



War Department, Bureau of Mhjtabt Justice, 

Mmrch 10,1878. 
Brevet M^jor-General R. B. Marct, 

Inepeetor-Oeneral, U. 8. A. 
General : I have to reply as follows to your communication of yesterday : 
The existing law in regard to post-traders specifies the purpose for which they 
are authorized, namely, "for the accommodation." not of soldiers, but "of emi> 
srants, freighters, and other citizens." The original statute on tiie subieot, the 
joint resolution of March 30, 1867, which the present act has repealed, was similarly 
expressed. Talsins into consideration with such provision the abolition, almost 
cotemporaneous with the first enactment, of the office of sutler, and the oonolu- 
sion seems necessarily to follow that Congress in authorizing post-traders did not 
intend to substitute them for sutlers nor contemplate thia they would at ntek 
have any connection with the business of supplying goods to soldiers. In this 
view, to establish regulations by which traders shall be required to furnish certain 
articles for sale to smdiers and to affix certain prices thereto would in my opinion 
be beyond the province of the Secretary. If in the absence of some such regnla> 
tion the enlidted men of the Army are in danger of being overreached in their deal- 
ings with this class of persons, this result must be chtfged to the defective state 
of the law on the subject, which can be remedied only by additlonid legislation. 

The fact, it may l>e aaded, that the law places traders "under protection and 
military control as camp-followers " does not, in my opinion, affect the above con- 
clusion. Such control, if exercised at all, could certainly not be exercised as to im- 
pose upon the trader a character or obligation not oontemi^ted by the terms of the 
statute. 

I remain, general, very respectfully, your obedient servant, 

J. HOLT, 
Judge-Advocate- QeneraL 

Q. (By Mr. Carpenter.) What was the date of the letter written 
by General Griereon making complaint of the condition of things at 
Fort Sill ! 

A. February 28, 1872. 

Mr. CARPENTER. March 15, 1872, is tin date of the letter to the 
Judge-Advocate-Goneral inqniriog as to the authority of the Secre- 
tary of War to make this regulation as to prices, and March 16 was 
the date of the letter in reply, and March 25 was the date of the or- 
der which stopped it. 

Mr. Manager LAPHAM. And the order is directly adverse to the 
opinion. 

Mr. CARPENTER. Yes, sir. The Secretary of War was so anxious 
to correct apy abuse there that he took the responsibility of revers- 
ing his subordinate officer's opinion and issued tlie order. If you had 
impeached ns for that, that would have been another thing. 

The managers have read the letter from Banfield to the Secretary 
of War and the Secretary of War's reply. So, of course, I do not 
wish to put those in at this point ; but the other letters wbfch were 
written hy the Secretary of War Immediately after that, making the 
investigation, I wish to have read at this point. I ask the Secretary 
to read what J send to the desk. 

The Chief Clerk read as follows : 

WAB BKPARTlfKNT, 

Wathington City, Xovember 18, 1871. 
Sib : Charges have been made to this Department against Evans &, Co., (which 
is presumed to mean John S. Evans,) of Fort Sill, of introduoing and selling liquor 
in the Indian Territory. I desire that you report to me hs eany as practicable as 
to the truth of these charges, and what quantises have been shipped by said Evans, 
and whether such shioments have or have not been in accordance with your orders. 
Your report will be aadre»sed to me personally. 



Very respectfully, your obedient servant, 



Cokmel B. H. Gbtbrson, 

Commanding Fort SiU, Indian Territory, 



WM. W. BELKNAP, 

Secretary qf War, 



War DBPABTMKirr, 
WathingUm City, December 5, 1871. 
Dbab Gbnbbal : John S. Evans, post-trader at Fort Sill, Indian Territory, has 
been charge<l with conveying spirituous liquors into the Indian Territory and sell- 
ing them without competent authority. On the 18th ultimo he showed mo a per- 
mit to sell liquors at Yavt vSill which passed through your headquarters, and alleged 
that all those sold by him had been under that authority and in accordance with its 
terms. I will thank you to inform me whether this permit was correct. The in- 
formation I have is that Mr. Evans is a reliable and law-abiding man. Please ad* 
dress your answer to me direct and at your early convenience. 
V ery truly, yours, 

W. W. BELKNAP, 

Secretary of War, 
Lieutenant-General P. H. SHRaroAK, 

United States Army. 
[Note, (in red ink.) War Department books do not show reply from (General 
Sheridan.] 

[PersonaL] 
FOKT Sill, Indian Tebbtiort, December 8, 1871. 
Sir: Respectfully referring to your letter of the 18th ultimo, I have the honor to 
report that more ale, wine, and piorter was introduced by John S. Evans than was 
contemplated by me in my indorsement of July (August) 22, 1871 ; but it was done 
by the authority of the officer temporarily in command df the post while I n'as 9^, 
sent in the field. 

I do not think that the post-trader has strictly complied with tho provisions of 
my indorsement referred to, yet I believe it was not his intention to violate the re> 
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Btriotioas impoeed therein. As to the amoant iBtrodnced, I respectfully refer yoa 
to the report of John S. Bvans, also to a copy of the indorsement aatlioriaing the 
introdaotion, herewith indosed. 

Very respectfully, yunr obedient serrant, 

B. H. GEIEKSON, 
OotonBl Tenth TTrUtad States Cfavalry, OotMnanding. 
Hon. W, "W. Belkhap, 

Secretary qf War, WaahivigUm, A O. 

fCopy from post records.] 

FOBT Sill, Indian TEBRiroBy, 

Augwt 22, 1871. 
John £L Bvans &, Co., post-traders, request, in accordance with the permission 
from division headquarters, permission, under the direction of tiie commanding 
officer, to purchase and have delivered for side at this post forty cases imperial wines, 
thirty cases Catawba wines, thirty cases still wines, and fifty barrels bottled ales ; 
states that the increased amount ordered beyond what is nee<led for immediate 
supply is made to prevent great loss which would occur by breakage from frost in 
transporting in cold weather. 

Headquabtbsb Fobt Sill, Indlln Tbbbitobt, 

August 93,1^1. 
Bespectfully returned. The permission herein requested is hereby granted un- 
der the authority given by the commanding general of the Military IMvision of the 
Missouri. 

By order of Malefr-General J. M. Schofleld. 

S. L. WOODWAKD, 
First LieutensMt T^th Oaoalry, Adjutant, 
Official copy : 

Wm. U. Bbck, 

FIret LieuUntmt, Begimental Quartermaster Tenth Cavalry, Post-Adjutant 

FOBT SnX, iNDLkN TSBIUTOBT. 

Deeember 3. 1871. 
Sir : In reply to your inquiries of this date, relative to the introduction and sale 
of ale and wine, we respectfully submit the following statement : 
First. We have introduced ale and wine to the amount of fl.OGO. 
Second. We have sold it to officers, in person and on their orders, and in small 
quantities, by permission, to troops and civilian employes. 
Third. We have now on hand ale and wine to tbe amount of $300. 
Fourth. We have been governed in the sale of the ale and wine referred to by 
the provisions of tbe indorsement of the commanding officer Fort Sill, Indian Ter- 
ritoryjdated July 22, 1871. 

Very respectfully, your obedient servant, 

J. & EVANS Sc CO. 
Lieut Wm. H. Bbck, • 

Tenth Oavabry, Post-A^tant 

Wab Drpabtubnt, Deeember 22, 1872. 
Sib : I have the h<mor to invite your attention to the inclosed copies of letters Just 
receive<l by me in relation to the sale of spirituons liquors by John S. Evans, post- 
trader at Fort Sill, and particularly to the letter of Colonel Benjamin H. Orieraon, 
which satisfies me that Mr. Evans had military authority for the sales of liquors 
which he has made. 

Tory respeotfnUy, dec, 

W. W. BELKNAP, 

Secretary qf War, 
To the Soucrob of the Treasury. 

Q. (By Mr. Carpenteb.) General TownsendL have you the circular 
of June 7, 1871? 

A. Yes, sir. 

Q. Please read the clause ol that circular which is marked in the 
copy I hand you. 

A. ** Commanding officers will report to the War Department any 
breach of military regulation or any misconduct on the part of trad- 
ers." 

Q. Under that circular was it the duty of Colonel Griersou, if he 
knew of any impropriety existing at the post on the part of the trad- 
ers to report it to the Department f 

A. At any time after the receipt of the circular it was his duty. 

Q. This circular was issued June 7, 1871, and the date of his letter 
is February Ji8, 1872. 

A. Tes, sir. 

Q. So that he must probably have received this circular before that 
letter was written. Let me see the Grierson letter. [The witness 
hauded the letter to the counsel. ] You have read a letter or order from 
the Secretary of War directing the other traders at Fort Sill, after 
the appointment of Mr. Evans, to be removed ; have you not f 

A., X es, sir. 

Q. Was thai the course pursued with all the posts after the act giv- 
ing the power to the Secretary of War to make the appointments f 

Mr. Manager HOAB. Be good enough to repeat your question, Mr. 
Carpenter. 

Mr. CARPENTER. I cannot. 

Mr. Manager HOAR. The substance 

Mr. CARPENTER. I want to prove that the same thing precisely 
that was done at Fort Sill was done everywhere by a general order ; 
and that there is but one exception in the United States, and that is 
in Texas, wherp there is more than one trader. 

Mr, Manager McMAHON. But no special order was issued to any 
post except this one. 

Mr. CARPENTER. Because nobody resisted it in the other oases. 
Here the man did not gp when he was ordered, and therefore a spe- 
cial order was issn.e^ that )ie should go. In the other caees they went 
by mere obedience to the order, and there were more traders at this 
post than at any other in the United States when the order was issued. 

Mr. Manager LAPHAM, That shows the great value of the post. 

Mr. CARPENTER. That is not our fault, W^ d|d not make the 
post. 



The Witness. I read some time ago an extract from a circular 
which was sent to the commanding officers of all posts at which 
traders were appointed. 

Mr. CARPENTER. Now read that again. 

The Witness. After announcing the appointment of certain indi- 
viduals as post'-traders, the order proceeded : *^ As soon as Mr. — ^ 
shall be prepared to enter upK)n the dischar^ of his duties, you will 

cause the removal from the military reservation at of all traders 

not holding a letter of appointment from the Secretary of War under 
said act,'' heinst the act referred to in the first part of the circular. 

Q. (By Mr. Carpenter.) Was that sent to the posts f 

A. Yes, sir. Whenever a post-trader was appointed the command- 
ing officer was notified of his appointment in that f onu. 

Q. It was sent in the Fort Sill case as it was sent in all the other 
cases? 

A. Yes, sir. 

Q. At any other post in the United States, if the Secretary had 
been informed that the old trader would not retire, would there not 
have been an order issued to the commander of the post to put him 
outf 

A. I do not know. 

Q. What do you believe about it ? 

Mr. Manager McMAHON. I obiect to the question. 

Mr. CARPENTER. I congratulate the gentleman on getting back 
to regular testimony. (To the witness.) After the resignation of 
General Belknap as Secretary of War, was Mr. Evans removed as 
post-trader at Fort Sill ? 

A. An order was sent to remove him, dated the 6th of March, 1876. 

Mr. CARPENTER. Read that order, if you have it here. 

The witness read as follows : 

[Telegram.! 
Was Bbfartment, Aujutamt-Gbiibbal'b Office, 

Waehington, March G, 1978. 

Lieatenant-General Shkbtoan, Commanding, Chicago : 

The Presideot directs you notify Eyana, post-trader Fort Sill, that Ma appoint- 
ment la revoked. He will be permitted to remain and sell goods at prices fixed by 
council of administration till appointment of successor, xhe President desires 
yon to direct council of administratio5 to meet, and to recommend to Secretary 
War, throngh military channels, saitable person for trader. Letter bv malL 

E. D. TOWKSEND, 
AdjL-OeneraL 

The Witness. There was also a letter sent through the mail in the 
following terms: 

"W AR Defarticbnt, AIUUTA^-T Gbnkbal'b Office. 

Washington, March 6, 1876. 
Sm : I have to inform yon that yonr appointment as post-trader at Fort Sill, In* 
dian Territory, has been revoked by direction of the President. 

Bespectiully, 

E. D. TOWKSEND, 

Adjutant-General. 
Mr. John S. Evaks, 

Fort sm, Indian Territory, 
(Thronffh tbe Lieutcnant-General commanding Military Division of the Hlssoari, 
Chicago, Illinois.) 

There is also a letter addressed to (General Sheridan upon the same 
point. 

Q. (By Mr. Carpenter.) Was a circular issued of which that is 
one of tbe printed blanks, [handing a paper;] and, if so, at about 
what time t 

Mr. Manager LYNDE. What is the date of the circular f 

Mr. CARPENTER. March 7, 1876. 

Mr. Manager JENKS. What is its relevancy t 

Mr. CARPENTER. To show that the order was issued and to 
show tbe proceedings under it. 

Mr. Manager JENkS. What has that to do with this case f 

Mr. CARPENTER. I think it will acouit Mr. Belknap. 

Mr. Manager HOAR. That was after be went out f 

Mr. Manager JENKS. Tes; he went out on the 2d of March. I 
ohject to it as irrelevant. 

Mr. CARPENTER. We oflfer this circular in evidence. 

Mr. Manager LYNDE. We object to the introduction of that cir- 
cular in evidence. It bears date, I think, 7th of March, after the 
resignation of Mr. Belknap, and has nothing whatever to do with the 
case now before the court so far as we can see. 

Mr. CARPENTER. The testimony which we offer is that on the 
7th of March, 1876, a general circular order was issued to every post 
in the United States directing the officers to examine whether the post- 
traders were satisfactory ; and, if not, to state that fact or to have 
them removed j and that in pursuance of the order, at Fort Sill on the 
11th of April, 1876, there was a meeting of the officers and every one 
of them recommended the re-appointment of Mr. Evans. 

A word further as to the relevancy of this testimony. The articles 
charge that Mr. Belknap received money in consideration that he 
would not remove Mr. Evaus. Madison said in the convention which 
framed the Constitution that the removal of a good officer without 
cause would be impeachable. We want to see if we can be impeached 
fur not doing what Madison said would be impeachable. We want 
to show that this man had the confidence of all the officers at the 
post ; that there never was any reason for removing him ; and that 
Mr. Belknap would have been in the wrong if he had removed him 
at any time. 

Mr. Manager LTNDE. Mr. President and Senators, it seems that 
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tbiB ioTestigation was not had until Mr. Belknap had sent in his res- 
iffuation and vacated the office of Secretary of War. He had made 
the appointment previously, it is true, on the recommendation of the 
oflQcers at Fort Sill, when he was Secretary of War ; but ho refused to 
make it until Mr. Marsh threw in his intcrr;st and influence with the 
Secretary of War, who had informed Mr. Evans that he had already 
promised this appointment to Mr. Marsh. That the officers at Fort 
Bill found no fault with Mr. Evans and excused him of the high 
charges which he made for the goods which he sold to the officers 
and soldiers on the ground that he was paying $12,000 a year bonus 
we are informed by the letters of the commanding officers at the post 
and by the other evidence we have introduced in the trial. There- 
fore that these same officers should, subsequent to the resignation of 
the Secretary of War, when this matter was under investigation and 
when Mr. Evans was no longer called upon to pay this bonus of 
$12,000, have sufficient confidence in his inte^ity to recommend his 
continuance in that position, makes nothing in favor of the accused 
in this case. We therefore claim that it nas no pertinency to the 
issue before the Senate, and ask that it may be excluded. 

Mr. CARPENTER. If the other side do not claim that there was 
any excuse whatever at any time for the removal of Mr. Evans by 
the Secretary of War, that is one thing. Tlrey charge in the articles 
of imi>eachment that we received money in consideration that we 
would not remove him. We have already shown by letters from the 
very officers at the post, when they were interrogated officially by 
Belknap, that he was a good trader, an honest man, &.c. We now 
propose to show that the President, knowing nothing about this 
thing, but the storm being raised, removed him at once, and ordered 
the council of administration to recommend a man, and that they 
unanimously recommend him for re-appointment. It seems to me 
that if the order to the post-trader about his house and permission to 
take it away when he left the service is evidence on any issue in this 
ease, this is relevant as bearing on one of the express allegations of 
the articles themselves. 

Mr. BLAIR. Mr. President and Senators, the court will observe 
that there are two theories here ; one by the prosecution and one by 
the defense, and they recur at every stage of this case. Yesterday we 
had this battle with the managers, they assuming that we knew of 
these arrangements, of the existence of this contract, and were receiv- 
ing knowingly this money. Of course they think that theory is 
true, and of course they think there is no other theory in the case. 
But there is another which we mean to make good to this court, and 
it is that we knew nothing of the consideration whatever ; that this 
appointment was made in perfect good faith ; that so far as we knew 
the law was being executed, and when failure of its execution was 
called to onr attention we got the advice of our officers, those who 
were most familiar with this case, and got their remedies and applied 
them. They would think the argument to be on their side that 
we ought to have immediately removed this man, broken up his es- 
tablishment, and turned him out, as the President did when the fact 
was finally brought to his attention and it was published that this 
contract existed. Let the Senate assume, as we infer they will as- 
sume, that the Secretary of War knew nothing of this transaction 
between these other parties ; and that this man executed his duties 
faithfully. That he did execute them faithfully and that he was a 
good officer, we think is proved by the unanimous recommendation 
of the officers and soldiers at this post. We want now to show to 
the court that this officer, notwithstanding all the charges which 
were made, was recognized as a good and proper officer, and did his 
duty so satisfactorily that every officer at the post recommended his 
re-appointment. We think this competent proof. We think this 
proper to go before the Senate as a circumstance to weigh in their 
jud^ent upon this case. 

Mr. Manager McMAHON. Mr. President and Senators, the propo- 
sition under discussion is the admission of a recommendation of the 
post-trader who was maintained in office by the Secretary of War 
under, as we claim, a corrupt arrangement, of which he was cogni- 
zant. The recommendation is signed by these parties after the whole 
matter had been exposed to the world, after the Secretary of War had 
gone out of office, and after, as has been well stated, Mr. Evans was 
relieved of that incubus which made him at one time an undesirable 
man at the post. The inference that has been drawn surprises me. 
I am only more surprised by one thing in the arguments on the other 
side, and that is the serene confidence in the innocence of his cli- 
ent as uniformly exhibited by my friend to the right (Mr. Blair) when 
he gets up to say anything in regard to this case. John S. Evans, say 
these gentlemen, was a good officer, and therefore Mr. Belknap ought 
never to have removed him. We never asked General Bellcnap to re- 
move him. But what are the facts f These same ofilcers, or others 
who stood in the same position and had the same confidence of the 
country, recommended John S. Evans unanimously in IS70 for this 
post. Those papers were laid before the Secretary of War, and what 
do we find f The unanimous recommendation of every man who knew 
John S. Evans was overlooked. The fact that John S. Evans had in- 
vested one hundred and twenty-five thousand dollars' worth of prop- 
erty there was overlooked. 

Mr. CARPENTER. That is summing up the case, and has nothing 
to do with this particnlar quesfion. 

Mr. Manager McMAHON. I beg your pardon ; I am answering your 



argument. The fact that this man was to be ruined by the appoint- 
ment of Caleb P. Marsh, who had no recommendation on file when ap- 
pointed, was overlooked, and John S. Evans was put in not because 
ne had the recommendation of every officer at the post^ but in spite 
of that fact, simply because Mr. Marsh went in and said, as we may 
prove on our side, that ho should be retained. 

Mr. BLAIR. Does not the gentleman see that this is arguing the 
case f I put it to the gentleman if it is fair to get up here and repeat 
and ding-dong all the time the facts claimed by the other side before 
the Senate upon the mere question of the admissibility of a piece of 
testimony as tending to show our theory of the case f 

Mr. Manager McMAHON. It is impossible, Mr. President, to argue 
the admissibility of any particular piece of evidence without in some 
degree trenching upon tne merits of the case; and I think I am ex- 
cusable in doin^ that when I have to deal with gentlemen who are so 
apt and expert in themselves. 

To come oack to the point I ^as arguing when interrupted, they 
claim that John S. Evans ought not to have been removed and was 
not removed, because ho was a good officer, and they want to prove 
that by a subsequent statement, whereas until Caleb P. Marsh told 
the Secretary of War " put my man Evans in,'' Evans could not 
go in. 

Mr. CARPENTER. That is not the question. The question is 
whether he was a fit man to be in, not how he got in. 

Mr. Manager McMAHON. Then the theory of the gentleman is 
very much this, in politics, in ethics, and in law, that if you appoint 
a fit man for a corrupt consideration, it is all right. 

Mr. BLAIR. That is the old story. 

Mr. Manager McMAHON. I know it is the old story, and we are 
going to try the case on the old story until we get through with it. 
If these gentlemen are to be called and sworn, and will express their 
opinion here and be liable to be cross-examined if there is anything 
of importance, very well; but this mere paper is nothing. 

Mr. CARPENTER. It is an official paper coming from the office 
of the Secretary of War. 

Mr. Manager McMAHON. But not an official opinion. 

Mr. CARPENTER. It is as much official as the letters which you 
have had read from the district attorneys in Missouri, or Arkansas, 
or some other place. 

Mr. EDMUNDS. I should like to ask the date of the circular which 
is now oflfered. 

The PRESIDENT |>ro tempore. The witness will state the date of 
the circular. 

The Witness. The 7th of March, 1876. 

The PRESIDENT pro tempore. The question is, Shall the oircular 
be admitted f 

The question was determined in the negative. 

Mr. CARPENTER. We now offer the recommendation. 

Mr. Manager McMAHON. We object to that of course on the 
same ground, that it is a recommendation subsequent to March 2, 
1876. Am I correct f 

Mr. CARPENTER. I understand so. I want to have taken down 
in the record so that I can refer to it perhaps hereafter, if necessary in 
the argument of the case, the fact that we offer here to show that the 
President issued a circular requiring the council of administration 
at every post to examine into tne competency of the traders then in 
place and to recommend the removal of such as ought not to hold 
the place ; that in consequence of that order of the President, on the 
11th of April, 1876, the council of administration at Fort Sill held its 
regular meeting under that circular and recommended this man 
Evans, and that he was iJso recommended by all the officers at the 
post at the time. 

Mr. BLAIR. Does the Chair overrule our question t 

The PRESIDENT pro tempore. On the same principle decided by 
the Senate, the Chair sustains the objection, the paper being subse- 
quent to the resignation of the Secretary of War. 

Mr. BLAIR. But it is a piece of evidence. 

The PRESIDENT pro tempore. The Chair so understood it, but de- 
cided it on the principle that it was subsequent to the date of resig- 
nation, and on that the Chair ruled. The Chair will, however, sub- 
mit the question to the Senate, if desired, Shall this paper be admitted T 

Mr. LOGAN. What is the paper T 

The PRESIDENT pro tempore. The witness will give the date. 

The Witness. " Proceedings of the council of administration con- 
vened at Fort Sill 7th March, 1876." The council convened on the 8th 
of March pursuant to an order of the day previous. 

The PRJESIDENT pro tempore^ Shall this paper be received t 

The question was determined in the negative. 

Mr. EDMUNDS. If the examination of this witness is to continue 
much longer, I ask leave to move that the Senate take a recess for 
fifteen minutes in order that the counsel and witness may rest from 
their labor during that time. (To Mr. Carpenter.) Will yoi; want 
the witness much longer f 

Mr. CARPENTER. O, yes, we shall want him for an hour longer, 
or more. 

Mr. EDMUNDS. I move that we take a recess for fifteen minutes. 

The motion was agreed to ; and a recess of fifteen minutes was taken. 

The Senate sitting for the trial of the impeachment re-assembled 
at three o'clock p. m. 
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£. D. Townsknd's oroas-examiDation continued. 
By Mr. Carpenter : 

Question. Do yon know Captain George T. Kobinson, who was in 
the Tenth Cavalry t 

Answer. I know there was snch an officer in the Tenth Cavalry. 

Q. Was he at some time court-martialed f 

A. Yes, sir. 

Q. Have you here the proceedings of his trial t 

A. I have not the proceedings ; 1 have a copy of the order promul- 
gating them. It does not include the testimony, but only the findings. 

Q. You may state, if there is no objection to that form, what tne 
finding of the court was. 

Mr. Manager LYNDE. We object. 

Mr. Manager HOAE. We do not object to the form ; w© object to 
thft suliAtftTice 

Mr. CARPENTER. To the document then f 

Mr. Manager LYNDE. We object to that. 

Mr. Manager HOAR. We do not object to the form but to the sub- 
stance of the fact you propose to prove. 

Mr. CARPENTER. Let us hear what the objection is. 

Mr. Manager LYNDE. For what purpose is it sought to introduce 
this evidence f 

Mr. CARPENTER. We offer it for this purpose : This man Robin- 
son was, as I understand, conrt-martialed and sentenced by the court 
to be dismissed the service. He was at the Saint Louis barracks at 
the time ; and after the finding by the court was sent on to Wash- 
ington to be approved by the l^cretary of War he wrote a letter to 
the Secretary substantially stating the allegations which are now 
mndo in these articles and by the testimony offered by the managers, 
and ccntaining what we regard as a blackmailing appeal to the Sec- 
retary of War, that he must disapprove of the findings of that court 
or the writer would take steps to disclose what he says existed in re- 
gard to the tradership at Fort Sill. 

Mr. Manager LYNDE. What is the date of that communication f 

Mr. CARPENTER. April 2, 1875. Thereupon General Belknap ex- 
amined the papers in the case, found that the proceedings were regu- 
lar, that the court was justified in its finding, and he approved the 
finding and cashiered the captain, and filed this of record. 

Mr. Manager HOAR. Who approves the finding, the Secretary of 
War or the President ? 

Mr. CARPENTER. The President approved it, but it passed 
through several channels. It was approved first by the Judce- Advo- 
cate-General, then by the Secretary of War, and then bv the Presi- 
dent, who ordered the dismissal. General Belknap filed this letter at 
that time with those papers', and we have it certified here from the 
files of the War Department. 

Mr. HOWE. At what time was that letter filed T 

Mr. CARPENTER. This letter is dated April 2, 1875. 

Mr. HOWE. Does the date of the filing appear f 

Mr. CARPENTER. It does not. This is certified, but it does not 
certify the time when it was filed. 

Mr. Manager HOAR. Probably after that time. 

Mr. Manager LYNDE. I do not yet understand from the counsel 
the ])urpo8e or object they have in presenting that record or those 
papers to the court. 

Mr. CARPENTER. I thought I had gone far enough to show the 
bearing of it. We should argue to a jury, because it might be neces- 
sarj' there ; we. should not take an^ time t^ argue it to this Senate, 
because we should suppose the thing was transparent that a man 
would not put deliberately upon the records of the War Department 
evidence of any transaction which implicated him if he knew there 
was snch a transaction and that it did implicate him. The fact that 
under that threat he approved of the finding, and that this man was 
subsequently dismissed, and this letter put upon the files of the De- 
partment, has a material bearing. We shall show that at the time 
wben these papers came on they were exhibited to General Townsend, 
and a few days after were filed in the office ; I do not now at what 
particular time. 

Mr. Mauaffer LYNDE. Has this letter ever been filed in the office ? 

Mr. CARinBNTER. I think so tcom that certificate, [handing the 
papers to Mr. Manager Lyndb.] 

Mr. Manager LYNDE. Has the General the original of which this 
is a copy T 

Mr. CARPENTER. He says he has. 

Mr. Manager LYNDE, (to the witness.) Look to the original and 
see when it was filed. 

The Witness. There is no mark on the letter to show. 

Mr. CARPENTER, (to the witness.) Was that letter shown to you 
about the time the finding of the court was sent on for approval f 

Mr. Manager HOAR. One moment. We object to that. Mr. Pres- 
ident and Senators, I understand the offer of proof is exactly this: 
that in April, 1875, an Army officer who had been court-martialed 
wrote a letter to the Secretary of War stating that this bargain al- 
leged to have existed between the Secretary of War and Marsh and 
Marsh and Evans had come to his knowledge, and threatening that 
if the Secretary did not cause the proceedings under the court-martial 
to be abandoned he would expose the information he had gained, and 
that tliei-eupon the Secretary of War made known the letter to the 
AcUu taut-General and proceeded to advise the President to approve 



the sentence of the court-martial dismissing the officer from the serv- 
ice, which was accordingly done. 

Mr. CARPENTER. And that he also showed this letter to the 
President at the time. 

Mr. Manager HOAR. That does not strengthen the offer any. 
Now, it seems to mo a statement of that offer is enough to show its 
total immateriality to the case. It is not necessary to argue it. 

The PRESIDENT pro tempore. The Cbair will submit the question 
to the Senate, Shall this paper be admitted f 

Mr. HOWE called for the yeaa and nays, and they were ordered. 

Mr. MITCHELL. Before the vote is taken I should like to inquire 
from the counsel for the defense if they are able to state when this 
letter was filed in the Department f 

Mr. CARPENTER. Mr. President, I understand (General Town- 
send can state all about that. We understand that it was filed about 
the time of the receipt of it and about the time it was acted upon. 

Mr. Manager McM AHON. It never was in his office. It came from 
General Dunn's office. 

Mr. CARPENTER. Ita being in the A^utant-GtoDeraFs Office is of 
no consequence. The point about it is, that this man had been tried 
by a court-martial ; the finding of the court had been sent on to 
Washington for approval and was pending for approval by the War 
Department at the time. 

Mr. MERRIMON. What time? 

Mr. CARPENTER. In April, 1875, or about that time. While that 
was pending there, this man writes a letter— it is an oracular kind of 
letter ; it is a blackmailing letter evidently, as the letter will show 
when read — setting forth that he is informed of irregularities in 
regard to the tradership at Fort Sill and some connection of the Sec- 
retary of War with it, and then he informs the Secretary that if he 
is driven out of the Army, that is to say, if the finding of that coui-t- 
martial shall be approved, he will take certain steps ; on the other 
hand, if that finding is not approved and he is retained in the Army, 
he will send all these evidences to General Belknap. General Bel- 
knap, getting this letter, sends for the papers, examines them himself 
in connection with the Adjutant-General, shows the Adjutant-Gen- 
eral this letter, approves the finding himself, takes it up to the Presi- 
dent and shows it with this letter to the President, and the President 
affirms the finding of the court, and caahiers the man from the Army. 

Mr. CONKLING. Is the writer of this letter connected with the 
case in any other way f 

Mr. CARPENTER. In no other way than that while the finding 
of the court was pending before the Secretary of War it was written 
by him to the Secretary of War and received by the Secretary, and is 
marked *' personal,'' and in 1875 this was shown to the President and 
to the officers having charge of this case, and about that time lodged 
with the papers in the case. That is what we offer to show, and then 
we shall ask some presumption arising from that fact of Mr. Belknap's 
innocence or that he is so great a fool that he is not amenable to 
criminal justice. 

Mr. Manager HOAR. Mr. President, it seems to me that that act 
of the Secretary of War afibrds no evidence or presumption of his 
innocence. A black-mailing officer, himself convicted by oourt-mai^ 
tial, sent to the Secretary a certain threat and demanded certain ac- 
tion. If the Secretary of War had acceded to his demand, he would 
have put himself in the power of that officer forever ; and the acced- 
ing to that demand or concealing the letter from the persons about 
him in the War Department would have been a confession of guilt. 
On the contrary, the exhibition of the letter and the going on with 
the court-martial was denial. All, therefore, that it is offered to 
show from the conduct of the Secretary of War is that in April, 1875, 
being charged with this offense, he denied it and did not confess it; 
in other words, he seeks to make evidence for himself by proving a 
denial, which is the Hubstance of hia own conduct. 

Mr. Manager LAPHAM. Mr. President and Senators, I desire to 
state another fact in this connection. The managers learned from 
Mr. Robinson that he had communicated with the Secretary of War 
the offense which had been committed at Fort Sill. We followed it 
up by an inquiry at the Adjutant-General's Office to learn whether 
any such communication from Captain Robinson was upon file, and 
we have the certificate of the Adjutant-(^neral that no snch paper 
is among the files of the War Department. Now, until it is shown 
thdt this paper was placed on file before these accusations were pub- 
licly made against the defendant, we certainly object to its introduc- 
tion. There is no evidence at this time as to when, if over, it was 
placed on file. It was not there at the time we boKau this investiga- 
tion, as we have the evidence of the office to show ; and on that 
ground we object and object most strenuously to the receipt of this 
paper. 

Mr. CARPENTER. In that particular I understand that the man- 
ager is mistaken. We shMl prove, as I understand it, from C^eneral 
Townsend himself, that this paper was in the files of the Department 
long before any exposure came, and about, as I understand, the time 
of the approval of the finding of the court. 

Mr. SARGENT. Is there objection to having that fact proved pre- 
liminarily before we proceed to vote on the admission of the docu- 
ment f 

Mr, Manager HOAR* No ; let that question be asked. 

The PREiilDENT yro tempore. If there be no objection the ques- 
tion will be put. 
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Q. (By Mr. Carpenter.) Have yon the original of this letter? 

A. I have. 

Q. To your best recollection when was ifc filed or left with the pa- 
pers in that case in the Department ; it appears not to be marked 
"filed!" 

A. I saw the letter ; I think it mnst have been just abont the day 
of its receipt. It was not then left with me, but I subsequently ob- 
t-ained it from General Dunn, now the Judge- Ad vocate<General of the 
Array. I cannot say when it came into his hands or bow. 

Q. Was it not sent to him with the court-martial papers when they 
were sent to him for his examination and approval f 

A. Very possibly, but he mnst tell that; 1 cannot. 

Mr. Manager HOAR. You may assume that, Mr. Carpenter, for the 
purpose of your question. 

Mr. CARPENTER.. That we understand is the fact, that they were 
Bent to the Judge- Advocate-General- and afterward by him returned. 

Q. (By Mr. Whyte.) I desire to ask the Adjutant-General when ho 
personally received that letter from the Judge- Ad vocate-(>eueralf 

A. I think it was abont the Zd of March, 1876. 

Q. That was after the resignation. 

A. After the resignation of the Secretary of War. 

Mr. CARPENTER. That, I submit, can make no difference. It 
was in a public office, in Dunn's office. It did not matter whether it 
came back with the papers or was there. It had been in a public 
office of the Government all this time. 

Mr. Manager McMAHON. It w^as not an official paper ; it was a 
personal letter ; and so the Adjutant-General will tell you. 

Q. (By Mr. Logan.) I wish to ask the witness this question: Is 
General Dunn the Judge-Advooate-General of the Army T 

A. He is. 

Q. Is his office a part of the War Department f 

A. It is. 

Q. Does he keep regular files of pax)ersf 

A. He keeps the files of court-martial cases. 

Q. The papera in regard to courts-martial f 

A. Yes, sir. 

The PRESIDENT pro tempftre. The question is on the admission 
of this paper. 

The question being taken by yeas and nays, resulted— yeas 21, nays 
18 ; as follows : 

YEAS— Messrs. AIHsmi, Booth, Bontwell, Bruoe, Conkling, Conover, Crafiin 
Ferry, Frellnubnysen. Harvey, Hitchcock, Howe, Ingalls, Lojran, Mitchell, Monill 
of VenDont, Faddook, SarjceDt. Sherman, West, and Wright— 21. 

NAYS— Messrs. Bogy, Cockrell, Dawes, Dennis, Kdmunds, Gordon, Hamilton, 
KcUy, Eeruau, Key, McCreery, Maxey, Merrimon, Robertson, Wadleigh, Wallace 
Whyte. anil Withers— 18. 

NOT VOTING— Messrs. Alcorn, Anthony, Bamnm. Bayard. Bnmside, Cameron 
of Pennsylvania, Cameron of Wisoonsin, (/aperton, Christiancy, Clayton, Cooper, 
Davis. Doroey, Eaton, Goldthwaite, Hamlin. Johnston, Jones of Florida. Jones of 
Nevada, McDonald, McMiUan, Morrill of Maine, Morton. Norwood, Oglesbj', Pat- 
tenton, Randolph, Ransom, Sablsbory, Sharon, Spencer, Stevenson, Thormon, and 
Windom— .34. 

The PRESIDENT pro tempore. The objection is overruled. 

Q. (By Mr. Cakpbnter.) What was the finding of the court in the 
case of Captain Robinson t 

A. I read from General Court-Martial Orders No. 25 

Mr. Manager Mc&lAHON. One moment before that goes on. It 
seems to me. Senators, that we are not now to go into the trial of 
Mr. Robinson. That is what this leads to. We are, I suppose from 
the gentleman's asking for this finding, to discover whether Mr. Rob- 
inson was properly convicted or Improperly convicted. 

Mr. CARPENTER. Not at all. 

Mr. Manager McMAHON. What is the object in asking the ques- 
tion t 

Mr. CARPENTER. Simply that he was convicted. 

Mr. Mana^r McMAHON. What difierence does it make whether 
he was convicted or not ? You want simply to produce the letter and 
prove the fact that it was put on file. Who Mr. Robinson was, or 
what connection he had with it, has nothing to .do with this case, it 
seems to me. 

Mr. CARPENTER. I want to show that the letter was written to 
General Belknap at the time that case was pending before him for 
approval or disapproval. Of course I do not care to co into the tes- 
timony in that case to show whether the finding was right or wrong, 
but siniply to show the pendencv of the case in the War Department. 

Mr. Manager McMAHON. It is sufficient to show that it was pend- 
ing. 

Q. (By Mr. Carpenter.) Now, what was the judgment t 

A. The sentence was, " to be cashiered and forfeit to the United 
States all pay and allowances now duo or to become due, and to have 
his crime, name, place of abode, and punishment published in and 
about Philadelphia, Pennsylvania, and Saint Louis, Missouri." The 
sentence is ^^ approved." 

Mr. Manager HOAR. Mr. Carpenter, I do not nnderetand that 
the Adjutant-General gave the date of this approval of the sentence. 

Q. (By Mr. Carpenter.) What was the date of the judgment 
and what the date of the approval f 

A. The date of the approval by the President was April 14, 1875. 

Q. Do you remember the fact of the papers in that case being sub- 
mitted to the Secretary of War for exabiination t 

A. I know that they were submitted to him, and there are marks 
in bis handwriting on the original proceedings showing that he had 
seen them. 



Q. Then from him they pass to the President, who makes the order 
of final approval and discharge ? 

A. So I suppose, though I do not know it of my own knowledge. 

Q. Does not the order say so t 

A. The order says so, and I believe that the Secretary of War took 
the proceedings to the President and obtained his approval. 

Mr. CARPENTER. Now, we ofter this letter, and ask that it be 
read. 

Mr. Manftger McMAHON. Have you any objection to my asking 
one question before you read itt 

Mr. CARPENTER. Of course not. 

Q. (By Mr. Manager McMahon.) How does the date of the ap- 
proval of the order in regard to Mr. Robinson correspond with the 
date of the receipt of that letter by General Belknap f 

A. It must have been several days subsequent to the receipt of the 

Mr. CARPENTER. Read the letter. 

The Chief Clerk read as follows : 

[Personal.] 
Saint Louis Babbacks, Missoubi, AprU % 1876. 

Sib : I have the honor to inform yon that I am now prei>ariug a sot of char^ces 
nffainst the firm of J. S. Evans &, Co., post-tnulers at the post of Fort Sill, Idaho 
Territory. I have been stationed at that post sinco Its first location In 1868. Among 
the many charges I am preferring against this firm is one of malioions slander, in 
which both members of this firm have repeatedly stated, not only to myself bat 
to Brevet M^or-General Hazvn, Brevet Mi^jor-General Grierson. and many others 
of the ofticers of the Sixth Infantry aiid Tenth Cavalry, that t hey were payinc you 
atone time f 15,000 per year, at another date $12,000 per year. $1,000 per month in ad- 
yanoo, and only a snort time a^o Mr. J. J. Fishur state<i in ray qnart rs at this post 
that he was still paying yon the same amount. Ho also informed Goneral Grierson 
at the same date at this post of what he termed " these facts." I was, while at the 
postof Fort Sill, Idaho Territory, on the post coancilof administration many times 
PS its " recorder." The repeated statements of both J. S. Evans and J. J. l«l8hor to 
the fact that they could not sell their gooils anv cheaper to the men and officers uf 
the United States Army because they were obligei I to pay to the ScCTetary of War 
$15,000 per year, monthly in advance, I took down carefully with dav and date and 
the names of the officers present who heanl these statements made. They woro 
made beforo me officially as the records* of the post oonncil of administration. 

I have thonght that yon. sir, shonld know those facts before I brought them to 
your official notice by sending the charges to you through mU of the official chan- 
nels, and to ask your advice as to the best and most expeditious manner of bring- 
ing these men to Justice. Every man and officer of these regiments have been 
most outrageously swindled by this firm, as I have abundant testimony to prove. 
If I leave the Army by sentence of the general court-martial that Ims just tried 
me, it is by getting into unavoi<lable debt to these men, who, after getting all the 
money I had; now seek to ruin me. knowing that I alone am in possession of all the 
facts in the case against them. I honestly believe that these slanders on your na'mo 
and action are false, and shall bring this firm to speedy justice, whether I am in 
or ont of the Army, and ask of you, sir, your advice as to my pruce<Iare beforo 
action. Should I remain in the Army, I shall, if you desire, transmit all of the 
documents entire to you for your information and such action as you may see fit t«) 
take. I will either act as prosecutor or witness, as you may elect Many of my 
notes are at my home in Baltimoro. some of them here ; bat I have enough 'to draw 
charges on here, which I am now doing. Several newspaper men have made me 
very alluring offers for these papers, but I prefer to take the course I am now do- 
ing, so as to get officially all tno facts on record before a court of justice against 
these men. 

I am, general, your obedient servant, 

GEO. T. BOBINSON, 
Captain Tenth (Javalry. 

Hon. W. W. Bblknaf. 

Secretary ^f TTar. 

Q. (By Mr. Carpenter.) I want to call yonr attention now, Gen- 
eral, to the charges abont whisky and the investigations which were 
made of them. I want to know if there was anything abont that 
transaction on the part of the Secretary of War that was a departnro 
from the ordinary method of doing such business in th'e Department f 
I mean the correspondence with Grierson and the other letters on the 
subject. Was that the usual way of investigating any charges that 
were madef 

A. It is often done in that way. Sometimes It is done by directing 
the Adjntant-General to write to the commanding officer. 

Q. The way is to write to the commanding officer before action f 

A. Yes sir ; to tell him to investigate. 

Q. The letters were all filed officially, and a record kept of the en- 
tire proceeding t 

A. Yes, sir. 

Mr. Manager McMAHON. Yon do not mean to claim in this par- 
ticular case that there was any official order to the commanding offi- 
cer to investigate t 

Mr. CARPENTER. Most decidedly. I read the letter to that 
effect abont an hour ago. 

Mr. Manager McMAHON. I must have been out. 

Mr. HOWE. Before the subject of this letter passes away, I wish 
to understand whether the witness did or did not state where the let- 
ter was kept between the time of its receipt in 187.5 and the time at 
which I understand him to say it came on to his files in 1876 ; or 
whether he knew. 

Mr. Manager LAPHAM. He does not know. 

The Witness. The letter was showed to mo by the Secretary of 
War abont the date of its receipt. I subsequently, after the resigna- 
tion of General Belknap, received it from the hands of General Dunu^ 
the Judge- Ad vocate-Geuei*al. I do not know where it was between 
the time I first saw it and the time that General Dunn received it, or 
when General Dunn did receive it, or how. 

Q. (By Mr. Carpenter.) But you say you saw it about the time it 
was received t 

A. I think so. 

Q. In connection with the papers of that case T 
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A. No, sir. 

Q. I do not say that it was filed with the papers ; bnt did you see 
it about the time that case was being considered in the War Depart- 
ment f 

A. The proceedings of the court-martial were received in the Judge- 
Ad vocate-GeneraFs office on the Ist of April, 1875. This letter was 
written at Saint Louis on the 2d of April, 1875, and the envelope 
shows that it was post-marked there on the 3d of April, 1875. My 
recollection is that when the Secretary of War showed me this letter 
be asked me where the proceedings in the Robinson case were and 
directed me to get them from the Judge- Advocate-General as soon as 
possible. I know the proceedings were approved by the President on 
the 14th of April, 1875. 

Q. Several days after the receipt of that letter f 

A. Several days after I saw the letter. 

Mr. Manager LAPHAM. Mr. Carpenter, will you ask whether the 
President would approve except on the request of the Secretary of 
Wart 

Q. (By Mr. Cabpenter.) The President might approve, of course, 
without the request of the Secretary of War f 

A. I have never been present at any conference between the Secre- 
tary and the President on those subjects. 

Q. (By Mr. Mitchell^ Ib there anything on this paper to indicate 
that the Secretary of War took any action whatever either recom- 
mending approval or disapproval? Is there anything indicating on 
the paper that the Secretary of War did anything f 

A. On the proceedings of the court in the Secretary's handwriting, 
as near as 1 remember it, are these words : **Approved by the Presi- 
dent" 

Q. (By Mr. Conkling.) In the handwritingof the Secretary t 

A. In the handwriting of the Secretary of War. 

Q. Did the witness state who carried the proceedings to the Presi- 
dent for approval f 

A. I did not. My impression is the Secretary of War took them. 

Q. (By Mr. Carpenter.) Did you or not understand at the time 
this matter was being examined by the Secretary of War that he was 
in favor of approving the finding of the court f 

A. I did so understand. 

Q. And that he took the papers to the President to have the Presi- 
dent ratify the finding and discharge the man f 

A. I am quite sure tnat was the case. 

Q. How ion^ have you been connected with the War Department 
in various positions f 

A. I first came into the War Department as a subaltern officer in 
1846, but have not been on duty there all the time since. 

Q. How long have you been Adjutant-General T 

A. I received the commission on the 22d of February, 1869, but was 
acting in that capacity before. 

Q. Under what Secretaries of War have you acted as Ac(jutant- 
General ? 

A. Secretary Stanton, Secretary Bawlins, Secretary Grant, Secre- 
tary Schofield, Secretary Belknap, Secretary Taft, and Secretaiy Cam- 
eron. I believe those are all. 

Q. What was the manner of the discharge of his duties as Secre- 
tary of War by General Belknap while he held that office ? 

A. He impressed me as a person who took great care to understand 
all the busmess that came before him and to transact it efficiently 
and justly. 

Q. Does not your position as Adjutant-General give you an insight 
into many of the duties that are discharged by the Secretary of 
Wart 

A. It does. 

O. And a pretty good opportunity to judge whether he did his duties 
well or ill t 

A. TeSy sir. 

Q. In other words, your relation to the Secretary is a confidential 
relation, is it not f 

A. In matt«rspurely military it is. 

Mr. CARPENTER. That is all I have to ask the witness at pres- 
ent. We may recall him hereafter in connection with other sub- 
jects. 

Re-examined. 

By Mr. Manager McMahon: 

Q. Have yon the original letter of Robinson there f 

A. Yes, sir. 

Q. Look at it and state to the court whether that letter has ever 
been of official record in the Judge- Ad vocate-Gfeneral's Office with the 
proceedings of the court-martial. 

A. It has no mark indicating that. 

Q. When letters are filed ofiScially, do they always have marks in- 
dicating that they have been so filed f 

A. As a rule they ought to have, but they may not be so marked. 

Q. Ton find no such marks upon that paper f 

A. No, sir. 

Q. Was that paper handed to you by the Judge-Advocate-General 
alone or with other papers T 

A. Alone. I may say, however, that I asked\ the Judge- Advocate- 
General to ^ive me the proceedings of the court in Robinson's case at 
a different time from the time thS letter was handed to me. 



Q. Before or after! 

A. I cannot recollect. It must have been nearly the same day at 
any rate. 

Q. Bnt when you did ask him for the proceedings you did not get 
that letter with the proceedings? 

A. I did not. However, the Jndge-Advocate-€reneral may have 
gone to the proceedings to get this letter when he handed it to me. I 
cannot tell whether it was put with the proceedings or not. I do not 
know; 

Q. All you know is that he handed yon the papers at different 
times t 

A. Yes, sir. 

Q. (By Mr. Blair.) You do not recollect whether he handed you 
those papers before or after he handed you that letter? 

A. No ; I do not. 

Q. (By Mr. Carpenter.) Would not the fact that this letter was 
marked ** personal^' prevent its being marked *' official" without some 
specific instruction about it t 

Mr. Manager McMAHON. I am not through with the witness. 

Mr. CARPENTER. I beg pardon. 

Mr. Manager McMAHON. I thought yon did not understand it. 
(To the witness.) At the time that letter was shown to you by the 
Secretaiy of War did conversation pass between you and him m re- 
gard to itf 

A. So far as I recollect he sent for me especially, and when I pro- 
ceeded to his room he handed me the letter and said, ^' I wish yon 
would read that.'' I made the remark, ^* It looks to me like a threat," 
when I returned it to him. I cannot recollect whether he made any 
reply or not. 

Q. (By Mr. Manager McMahon.) Did anything further trauspire 
then between you and him f 

A. Nothing that I recollect in connection with this letter, except 
that my impression is that he at that time asked me in relation to 
the proceedings in Robinson's court-martial. 

Q. Did he at that time or at any subsequent time direct any inves- 
tigation to be made at Fort Sill in regard to the statements therein 
made as to whether Evans & Co. had made such statements f 

A. Not to me. 

Q. To your knowledge, did he make any such inquiry of any per- 
son f 

A. I do not know of any such inquiry. 

Q. But he immediately called for the proceedings, and in two or 
three days brought them back to you indorsed. '* Approved by the 
President," and the approval in his handwriting T 

A. They did not come to me through his hands ; but that is in the 
main the course they took. 

Q. The date of that letter, I believe, was Saint Louis, April 2, 1875f 

A. Yes, sir ; and postmarked April 3. 

Recross-ezamined by Mr. Carpenter : 

Q. Was it received in due course of mail from Saint Lonis to Wash- 
ington? 

A. From the connection of events in my mind, I think it must have 
been received in due course of mail, and that I saw it the day of its 
receipt. 

Q. Who preferred the charges against Captain Robinson on which 
he was court-martialed t 

A. They were preferred in the regular routine course of business at 
my instigation. Charges were drawn up by the Judffe-Advocat«- 
General on official papers which came into my hands ana which I re- 
ferred to him for the purpose. 

Q. Did the Secretary of War know anything about those charges t 

A. When they were prepared I said to him that I proposed to ask 
Greneral Pope, the commanding officer of the department, to order a 
court-martial for the trial of Robinson upon those charges, mention- 
ing not in detail but generally what the charges were. The Secre- 
tary of War assented, and that course was taken. 

Q. Did the Secretary of War know Robinson or anything about 
himf 

A. I have no reason to suppose he did. 

Mr. CARPENTER. That is aU. 

The PRESIDENT pro tempore. Do the managers desire to put any 
further questions to the witness. 

Mr. CARPENTER. I simply put these questions for the purpose 
of showing that Belknap was not persecuting him. 

Mr. Manager McMAHON, (to tne witness.) Gne question, (Gen- 
eral. In the conversation between yon and General Belknap did he 
state anything about having received a previous letter of similar im- 
port? 

The Witness. No. sir; not that I remember. ^ 

Mr. Manager McMAHON. Of course before the institution of the 
court-martial. That is all. 

The PRESIDENT pro tempore. The witness is excused. 

WiixiAM F. MooDT called and sworn. 

Mr. Manager McMAHON. I will state to gentlemen on the other 
side, in order to expedite matters, why we ciHl Mr, Moody. We had 
him under subpoena originally, but sickness detained him. He is the 
express agent at New York who made out the original way-bills of 
these money packages. If yon desire anything^ f urtner on that ques- 
tion we are ready to go into it. If you waive it 
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Mr. CARPENTER. We do not desire you to go further into it. 

Mr. Manager McMAHON. We do not want to consume time. He 
is the person who made out the original way-bills, as you will remem- 
ber the testimony, gentlemen. 

Mr. CARPENTER. We do not want to bother you about that, 

Mr. Manager McMAHON, (to the witness.) Ton may go home, Mr. 
Moody. The point is conceded by the other side. 

Mr. EDMUNDS. What is conceded t 

Mr. Manager McMAHON. It is conceded that the way-bills accom- 

Sanying the money are sufficiently proved, and substantially, as I un- 
erstand, admitted by gentlemen on the other side. 

Mr. EDMUNDS. Do you mean by that that the person who pur- 
ported to send the money really sent itf 

Mr. Manager McMAHON. Not that, because we expect to prove 
that by Mr. Marsh. This is simply the express agent who received it. 

BIr. Manager HOAR. I understand that the counsel do not pro- 
pose to offer any evidence to contradict the fact that Mr. Belknap re- 
ceived the packages which we have shown he receipted for. That is all. 

Mr. CARPENTER. I understand that you have already proved 
these papers. Do you call him to prove the handwriting and all that 
sort of thing t 

Mr. Manager HOAR. Ton do not propose to offer any evidence to 
contradict the fact that he received those packages? 

Mr. Manager McMAHON. Perhaps I had better ask Mr. Moody 
one or two questions in the same connection. 

William F. Moodt examined : 
By Mr. Manager McMahon. 

Question. What is your position in New York f 

Answer. Money clerk in Adams Express Company. 

Q. How many years have you been with that company f 

A. Thirteen years. 

Q. It is your business to make out the way-bills accompanying money 
shipments to Washington and other places! 

A. Yes, sir. 

Q. Are you acquainted with Caleb P. Marsh f 

A. I am not. 

Q. You do not remember him f 

A. I do not. 

Q. In making out these way-bills from New York Just stat« in brief 
the manner in which you make them up ; what is done with the money, 
&.C. Explain in a few words. 

A. The way-bill is made by copying the address, the amount on 
the package, the consignor's name, and the consignee's name on a 
sheet called a way-bill. 

Q. Who assists you now in comparing those packages with the 
way-bills ? 

A. I am assisted by Mr. Young at times ; at other times I do it all 
myself. 

Air. Manager McMAHON, (to the counsel for the respondent.) Do 
von desire any further proof T Do you wish' us to go througlv the 
books aud identify them f 

Mr. CARPENTER. No. 

Mr. Manager McMAHON. Very well. 

Cross-examined by Mr. Carpenter : 

Q. You do not see the money in the packages f 

A. No, sir. I do not know anything about them except from the 
marks. 

Q. You do not know that any one of those packages contained any 
money f 

A. I do not. It might have contained brown pumper, so far as my 



Q. (By Mr. Mimager McMahon.) But when you mt on the way- 
bill an entrv of a package and the figures '* $1,500,*' that indicated 
that '* $1,500 ** was on the outside of the envelope t 

A. In all cases. 

Q. (By Mr. Carpenter.) Does that indicate $1,500 in money or 
$1,500 in value in the package f 

A. I cannot answer that question. 

Q. You cannot tellf 

A. I cannot tell what it contains. 

Q. You receive it as a package and the company becomes responsi- 
ble for the amount marked upon itf 

A. Yes, sir. 

Q. And your rates of charges of course depend on the value of the 
package f 

A. On the value of the package. 

Re-examined by Mr. Manager McMahon. 

Q. State whether the money packages that are delivered to you as 
money packages proper come forward in a separate safe from other 
express packages. 

A. They do. 

Q. A separate way-bill accompanies the separate safe? 

A. What we call a money way-bilL 

By Mr. Carpenter : 
Q. But whether it is money or something else you are not required 
to know and you do not know f 



A. We do not know. 

Q. You do not know that it contains anything except brown paper f 

A. Not f roar my own knowledge, only from what is marked on the 
outside of the package. 

Mr. Manager McMAHON. I will say to the ^ntlemen that if they 
desire us to be put to the trouble, we can identify all these way-bills 
as being written by the witness. 

Mr. CARPENTER. We do not want to put yon to any trouble 
whatevev. 

Mr. Manager McMAHON. Is it conceded that he will testify to 
that? 

Mr. CARPENTER. Draw up the stipulation yon want me to sign 
and I will do it. I have stated over and over again that it is con- 
ceded. 

The PRESIDENT pro tempore. The witness is discharged. 

E. V. Shallet sworn and examined. 
By Mr. Manager McMahon : 

Question. Where do you now residef 

Answer. In Philadelphia. 

Q. What is your present occupation f 

A. I am a journalist. 

Q. For what newspaper do you write f 

A. For the New York Tribune. 

Q. How long have you been in that position t 

A. Six or seven years, I think, connected with the Tribune. 

Q. In 1H72 where were you located t 

A. In Washington. 

Q. What department of the correspondence of the New York Tri- 
bune did you nave ; the whole or any particular department f 

A. Mainly matters connected with the House of Representatives; 
the proceedings of the House. 

Q. How about military aflairsT 

A. I cannot say that I had charge of that department, but most of 
the dispatches on that subject were written by me. 

Q. What position did you hold as well to any committee in the 
House that yuart 

A. I was at that time derk of the Military Committee of the House. 

O. Do you remember an article that appeared in the New York 
Tribune making certain charges in regard to the tradership at Fort 
Sill— say, February 15, 16, or 17, 18721 

A. Yes ; I wrote a dispatch, I think, on the 15th of February, 1872, 
on that subject. 

Q. Have you looked at that article t 

A. Yes, sir. 

Q. Do you remember the article f 

A. I remember the article. 

Q. From whom did you obtain the information upon which those 
charges were made. 

Mr. CARPENTER. That we obiect to. A refrnlar journalist is not 
bound to furnish any authority whatever for his statements. 

Mr. Manager McMAHON. That is his privilege. 

Mr. CARPENTER. And therefore you should not violate it by 
asking him where he got his information. 

Mr. Manager McMAHON. If that is the only ground we waive 
the ouestion. (To the witness.) After the article appeared in the 
New York Tribune, state whether any action was taken by the Sec- 
retary of War in regard to it, and what that was f Did any papers 
come to you out of the usual course of business f 

A. No papers came to me. The order that has been referred to in 
this trial upon the subject of post-traders was sent to our office to 
Mr. White, who was in charge of the office. I saw the order that 
evening. 

Q. (By Manager McMahon.) What order do yon refer to now, the 
order of March 25 or the letter to Oeneral Grierson f 

A. I refer to the order of March 25. 

Q. Do you remember of Gtoneral Hazen having testified before the 
Military Committee? 

A. I do. 

Q. Do you remember as a fact that his testimony as given before 
the Military Committee was reported in the New York Tribune? 

Mr. CARPENTER. I object to that. Proddoe the Tribune. That 
is the best evidence. 

Mr. Manager McMAHON. I do not propoQO to prove its contents. 
I only ask as a matter of faet$ but I w^lve the question to get along 
more speedily. (To the witness.^ Did Ctoneral Belknap know that 
yon were a correspondent of the New York Tribune here 7 

A. I have no doubt that he did. 

Q. (By Mr. Manager McMahon.) Did he seek any interview with 
you in regard to the publication of this article of the 15th of Febru- 
ary, 1872? 

A. No ; I do not think he songht any interview on the subject. 

Q. Did you have any conversation with himf 

A. I have been reminded to-day of a circumstance which I had for- 
gotten : That on one occasion^ being at the War Department on some 
other bnsinees^I think committee business — Oeneral Belknap invited 
me to ride up to the Capitol in his carriage and at that time the sub- 
ject was mentioned, I think, but it had nearly escaped my mind. 

Q. Now, state what took place between you at that time f 
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A. I cannot state the conversation. There were two other persons 
in the carriaffe, one I think the chief clerk of the War Department, 
and I remember the circumstance chiefly not from any conversation 
but from the fact that the carriage was very small and two of the 
gentlemen were very large, and we had some apprehension that we 
should not get up Capitol Hill. 

Q. Was this article in the New York Tribune the subject of con- 
versation f 

A. ] cannot testify positively to the conversation. I think some 
reference was made to it. 

Q. Was any inquiry made of yon in regard to the authorship of 
the article f 

A. I think not. 

Q. Was any inquiry made of you with a view to looking after the 
abuses of this matter, as to where you got your information, where 
it come from T 

A. I have no recollection. 

Q. About how many days was it after this article had appeared in 
the Tribune f 

A. I think it mnst have been a week or two. I think it was shortly 
before the order of March 25 was issued. 

Q. Ton remember the fact, I believe, that General Hazen was a wit- 
ness before the Military Committee f 

A. I do. 

Q. Where did the Secretary of War go at that time you were riding 
toward the Capitol f 

A. He came to the Capitol; we all got oat in front of the Senate 
wing, I think. 

Q. Did he go before the Military Committee that day f 

A. I think not. 

Mr; Manager McMAHON. That is alL 

The PRESIDENT oro iemjpwe. Do counsel desire to put any ques- 
tions to the witness T 

Mr. CARPENTER. We do, if anything has been testified to by this 
witness ; but we do not understand that anything^ has been. 

Mr. Manager McMAHON. We sometimes miss it. 

Mr. CARPENTER. I will act on my own assumption that there 
has not been anything proved, and I will not cross-examine. 

The PRESIDENT pro tempore. The witness is excused. 

Leonabd Whitnet sworn and examined. 
By Mr. Manager McMahon : 

Question. What is your occupation f 

Answer. I am manager for the Western Union Telegnmh Company. 

Q. How many years have you occupied that position f 

A. Some four or five years ; since 1871. 

Q. Have you been subpcsnaed to bring with you the tele<rram8 pass- 
ing between Washington and New York and between Caleb P. Marsh 
and W.W.Belknap f 

A. Yes, sir. 

Q. Have you made search for those telegrams t 
■ A. I have. 

Q. How far back have you the telegrams t 

A. Only as far back as June. 1873. 

Q. Why have you no others T 

A. They have been destroyed in the regular course of our business. 

Q. What is your usual custom in the office in regard to keeping old 
dispatches f 

A. Our rule has been to retain dispatches for two yeais. After that 
they can be destroyed. 

Q. Now open your package and see what dispatches yon have from 
Washington to New York, passing between Mr. Marsh or R. G. Carey 
& Co. and W. W. Belknap. 

A. Before I do so I wish to state that I cannot produce these tele- 
grams unless I am required to do so by the court; and I respeotfuUy 
submit to the court that they are privileged communications, and I 
ouffht not to be required to produce them. 

Mr. Manager McMAHON. The court can settle thAt question very 
shortly. 

The PRESIDENT pro tempore. The Chair will submit the question 
to the Senate, Shall the witness produce the telegrams? 

The question was decided in the affirmative. 

The PRESIDENT pro tempore. The witness will produce the tele- 
grams. 

Mr. SHERMAN. I ask the Chair if counsel will not be expected to 
specify the particular telegrams called for T 

Mr. Manager McMAHON. I will state to the Senator that we have 
been unable to see them and know what they are. We have certain 
dates about which we have particularly inquired ; but the witness 
would no more show them to us as individuals than he would to the 
Senate, except on the vote of the Senate, and we do not know what 
he has. 

Mr. SHERMAN. The questions will disclose what is wanted, I sup- 
pose. 

Mr. Manager McMAHON. Yes, sir. 

Mr. CARPENTER. If the witness has any telegrams signed by 
Belknap, they are competent evidence. 

Mr. Manager McMAHON. There may be some that may have been 
delivered to Belknap. 



Mr. CARPENTER. That would not make them evidence against 
Belknap. 

Q. (By Mr. Manager McMahon.) Have you the diq[Mitohee ar- 
ranged in order T 

A. In chronological order. / 

Q. I want you first to take the llispatches passing between Wash- 
ington and New York, and those that do not apply to them to lay 
aside. 

A. The dispatches are all in chronological order, no matter between 
what points they pass. 

Q. I cannot help that ; Just lay them aside. 

A. Do you want me to separate them f 

Q. Yes, sir. I can jpve you, to start on, a date, about November 1, 
1870. Look at that time. 

A. I have no dispatches further back than 1873. 

Q. From what date — in June, 1873 f 

A. The first is dated June 10. 

Q. What is that dispatch T 

A. It is a skeleton of a dispatch addressed to General Belknap, and 
signed Henry A. Taylor. 

Q. We do not care about that. Now pass to the date of November 
3, 1873, and see if you have a di^^Mttch of that date f 

A. I have. 

Q. What is that dispatch ; from whom to whom f 

A. It is addressed to Hon. (George H. Pendleton, New York Hotel, 
New York, signed W. W. Belknap. 

Q. Look at that. [Handing a paper to the witness.] I do not 
care for the other one; it has no connection with this case. What is 
that dispatch which I show you T 

A. This is a skeleton of a dispatch received on November 3, to W. 
W. Belknap, signed C. P. Marsh. 

Q. Sent from New York on what datef 

A. November 3, 1873. 

Mr. CARPENTER. That is not offered in evidence, of course. 

Mr. Manager McMAHON. Not the dispatch itself; simply the ftiot 
that the dispatch passed. 

Mr. CARPENTER. I should like to see it. [The dispatch was 
handed to Mr. Carpenter.] 

Mr. Manager McMAHON, (to the witness.) Turn now 

Mr. CARPENTER. One moment. Let me ask a question about this. 

Mr. Manager McMAHON. Certainly. 

Q. (By Mr. Carpenter.) Do you know of your own knowledge 
anything about this. 

A. I Kixow that it is a skeleton kept on our files of a messttge re- 
ceived by the printing instrument, the printed copy of which was 
delivered. 

Q. Whose handwriting is thisf 

A. That is the writing of the clerk in the operating-room. 

Q. Do you not know anything about it yourself? 

A. I did not receive it myself. 

Q. You do not know anything about it except that yon found it f 

A^ Only I know that it is on our files in the regular course of busi- 
ness. 

Q. You do not know whether what it says is tarue or not t 

A. It does not say anything. 

Q. What does it amount to in your oi>inion t 

A. I should have to explain. The original message was received 
on our printing instrument 

Q. Do you know that of your own knowledge, or do you only as- 
sume that it is all right because you find it in the office in your usual 
course of business T 

A. I did not receive the message. I know as manager of the office 
that this is the regular skeleton copy of such a message. 

Q. That is to say, if a message had come through, you think that 
skeleton wonlckhave been keptt 

A. Yes, sir. 

Q. And it might have been put there if it hadliot come through t 

A. No, sir; it could not have been. 

Q. WhyT 

A. Only by deliberate design on the part of the clerk. 

Q. Deliberate design on the part of the clerk could have put it 
there without a message. You did not receive it; you did not snow 
anything about the- deliberate design of the clerk? 

Mr. CARPENTER. I oWect. 

Q. (By Mr. Manager McMahon.) In whose handwriting is that; 
do you know f 

A. I cannot say in whose handwriting it is. I am not sure whether 
we have the clerk now in the office : but I think we have. 

Mr. Manager McMAHON. Keep that ; put it aside, and when you 
go home this evening, mark on it the clerk's name in whose hand- 
writing it is. 

Mr. CARPENTER. Then you do not consider it as offered at 
present? 

Mr. Manager McMAHON. We do not offer that at present. (To 
the witness.) Now look at the date of about the 9tn or 10th of 
April, 1874. 

A. I have one of April 9 and one of April 10. 

Q. (By Mr. Blanager McMahon.) Did they pass between General 
Belknap and R. Q. Carey & Co. or C. P. Marsh ? 
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A. No, sir. 

Q. Let me see them and I can tell l)etter. We do not want to get 
into your secrets. [The dispatches were handed to and examined by 
the manager. ] I do not care about that. Now look at the date of Oc- 
tober 8 or 9, 1874. 

A. I have a message here, bnt I am nnal^le to say whether the date 
is the 9th or 19th. 

Q. Let me see it, and I will see whether it bears on the case. [The 
dispatch was handed to the manager and examined by him. 1 I do not 
care about that. Now look about the date of May 24 or 25, 1875. 

A. I have one of May 25, 1875. 

Q. Let me see it. [The dispatch was handed to and examined by 
the manager.] I do not care about that. Now look at the date of 
November 7 or 8, 1875. 

A. I have one of November 7. 

Q. Let me see it before reading it. [Dispatch handed to and ex- 
amined by the manager.] That I do not care about. What I want 
from yon are the dispatches, if you have any, or skeletons, that passed 
between New York and Washington between W. W. Belknap and R. 
G. Carey & Co., or Caleb P. Mareh. 

A. I shall have to look for them. 

Q. Look them over and come back on Monday, making search in 
the mean time. [Handing papers to the witness.] Look at these 
four papers and see whether they passed through your office. These 
are dispatches, but I do not want t^ introduce them all now. I want 
them identifie<l. Did these pass through your office f 

A. [After examining.] I presume they did. 

Q. In whose handwriting are they T 

A. These two I should say are in the handwriting of Mr. Belknap. 

Mr. Manager McMAHON. I offinr them in evidence. 

Q. (By Mr. Carpenter.) How did they come out of your office. 

A. I presume they were produced in answer to a subpcDua before 
the Judiciary Committee. 

Mr. Mani^r McMAHON. I offer these, and ask that they be read. 

The Chief Clerk read as follows : 

Wasbinoton, FebTvary SO, 1874. 

To C. P. Varsh, 

Care of Herter Bros., 8T7 Broadway, N. T. : 

Letter Vy mail to-day. You must come. 

WM. W. BELKNAP. 

"Wab Dspabtmbnt, 
Wathiiigton^ D. O., May 31, 1875. 
To C. P. HARsh, 

Care 120 Front street, New York: 
Leave here Tuesday evening. Will be at St James Hotel, Wednesdav. 

WM. W. BELKNAP. 

Q. (By Mr. Manager McMahox.) Identify the others at present as 
having passed through your office and been produced ; I do not care 
to use tnem now. 

[Two dispatches were identified by the witness and marked.] 

Q. These two dispatches did pass through your office T 

A. Yes, sir. 

Mr. CARPENTER. What dispatches are those f 

Mr. Manager McMAHON. The other two. We simply have them 
identified now. (To the witness.) On Monday, Mr. Whitney, you 
will have the dispatches assorted and select those passing between 
Caleb P. Marsh or R. G. Carey & Co., of New York, and W. W. Bel- 
knap, in the city of Washington. 

The Witness. Is that all for to-day t 

The PEESIDENT pro Umpore. Are the counsel through t 

Mr. CARPENTER. I understand that the managers dismiss him 
until Monday and jiropoee to go on with him then. We shall reserve 
our cross-examination till they are through. 

WnjJAM T. Babnakd sworn and examined. 
By Mr. Manager McMahon : 

Question. What position do y£u occupy t 

Answer. I am a clerk in the War D^artment. 

Q. What relation did you sustain to Mr. Belknap when he was Sec- 
retary of War t 

A. Part of the time I was his private secretary. 

Q. For how long f Give the dates. 

A. From April 1, 187:), until his resignation. 

Q; Yon were his confidential clerk, were you not t 

A. Yes, sir. 

Q. You had charge of his letter-books as wellf 

A. I had charge of his private letter-books, except those relating to 
his personal business. Those I had not. 

Q. At what season of the year does the Secretary generally make 
his trip to West Point T 

A. He generally goes there about the 27th or 28th of May. 

Q. About how long does he remain f 

A. Generally about ten days. 

Q. Were you ever with the Secretary of War at West Point? 

A. Yes, sir, on several occasions. 

Q. In what months f 

A. I think each time in June. 

Q. The early part of June or the latter part of June? 

A. The early part of June. 

Q. Were you there with him in June, 1672? 



A. I think I was. 

Q. Did you go with him from Washington to New York? 

A. That I do not recollect. 

Q. Were you attending at West Point by virtue of your relation to 
himt 

A. I was attending by virtue of my relation to the War Department 
as chief of the Military Academy division at that time. 

Q. Do you remember the fact that he. was there in June, 1872? 

A. I am quite positive of it. 

Q. About how long did he stay that year, 1872? 

A. That I cannot tell you. 

Q. About how long did the exercises last? 

A. They generally close about the 15th of June. 

Q. Who was at West Point of the acquaintaiice of Mr. Belknap at 
that particular time besides you ? 

A. I do not know who his acquaintances were. 

Q. Were Mr. Marsh and his wife there? 

A. Mr. and Mrs. Marsh were at West Point in 1872 or 1873; I will 
not say which. 

Q. Were they there at the time Mrs. Bower was there ? 

A. Yes, sir. 

Q. Were they there together before they made their trip to Europe ? 

A. I think so. 

Q. Do you remember at what season they went to Europe, 1872 or 
1873? 

A. I do not. 

Q. How long did Mr. Marah and his wife remain at West Point 
then? 

A. That I do not remember. 

Q. A day or two days ? 

A. Mrs. Marsh remained longer ; Mr. Marsh came up occasionally, 
I believe. 

Q. Came up from New York City ? 

A. From New York. 

Q. About how many times during that period did Mr. Maish come 
up from New York City ? 

A. I cannot tell you. I took no notice of his movements. 

Q. Was he engaged in business in New York at that time ? 

A. I understood so. 

Q. That was in the early part of June, 1872 ? 

A. The fore part of June, 1872 or 1873 ; I do not remember which 
year. 

Q. It was the same time that Ifrs. Bower was there prior to their 
trip to Europe, whenever that was ? 

A. Yes, sir. 

Q. Do you remember the fact that shortly after they had been there 
together, they went to Europe together ? 

A. I do not know that fact. 

Q. What do you mean to say when you say you do not know that 
fact? 

A. I heard that Mr. Bower and Mrs. Marsh went to Europe together, 
but 1 do not know it. 

Q. (By Mr. Carpenter.) That is, you did not go ? 

A. I did not go and did not see them start. 

Q. (By Mr. Manager McMahoi^.) Did you hear conversations he- 
fore they went to Europe about the plan of going to Europe ? 

A. I may have heard conversations, but I cannot recollect them 
now. 

Q. I only want to refresh your recollection as to whether yon do 
not know that they went to Europe, because the matter was talked 
of and arranged at West Point while you were there f 

A. I heard conversations about their going to Europe, I believe. 

Q. Were you there in June, 1873 ? 

A. Yes, sir. 

Q. Was Mr. Belknap there in 1873? 

A. Yes, sir. 

Q. Was that the year in which he delivered the address ; he de- 
livered an address there upon one occasion ? 

A. I think he delivered the address to the graduating class every 
year that I was there. 

Q. Have you any recollection of what day the address was deliv- 
ered upon? 

A. I have not at this time. 

Q. Would it be about the second week in June generally ? 

A. Yes, sir. 

Q. He delivered the address at each time at West Point to the grad- 
uating class ? 

A. When I was there. 

Q. Which would come in the second week in June ? 

A. About. 

Q. When you went through New York and stopped at New York, 
at what hotel did you put up ? 

A. On one occasion I put up at the Fifth Avenue Hotel ; on other 
occasion I put up at the St. James. 

Q. Where did General Belknap put up or stop ? 

A. I do not know where he always stopped: he stopped with me 
once at the St. James: I think, usually, at the Fifth Avenue. 

Q. Have you met Mr. Marsh in the War Department ? 

A. I met Mr. Marsh in the War Department on one occasion, I be- 
lieve? 
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Q. What date was that? 

A. I do not remember the date. 

Q. About what year t < 

A. I f hink it was in 1874 ; it was the year that General Belknap 
made his southern inspection. 

Q. Had General Belknap Just then returned from a tour to the 
son them poets f 

A. Shortly before that. 

Q. Where did the interview take place between Mr.Biarsh and 
General Belknap f 

A. In General Belknap's ordinary office. 

Q. Were you present during the conversation f 

A. Not all of it ; I came in and went out, I belieye, during that 
time. 

Q. Did you hear any of the conversation f 

A. I may have heanl a small portion of it. 

Q. What did Mr. Marsh come over to seethe General about f 

A. That I do not know. 

Q. Did yon get no impression from hearing the conversation f 

A. None whatever. 

Q. You did not know what they were talking about t 

A. No, sir. 

Q. Have you seen letters directed to the Secretary of War from 
Mr. Marsh T 

A. Only one. 

Q. What one was that f 

A. A letter that, I think, was read here to-day or yesterday. 

Q. What do yon know abont the private letters of a semi-official 
character that belonged to General Belknap being delivered to him 
about the time he went out of office T 

A. By General Belknap's direction, before he ceased to be Secretary 
of War, I put together all his private letters and private papers and 
his letter-books which were considered private, and a day or two after 
his resignation I took them to his house myself. 

Q. Did you look through those letters to see on what subjects they 
weret 

A. Not one. 

Q. Yon do not know what they referred to f 

A. Only fi-om the fact that they were put in the books as they were 
received ; I put them in the books myself ; sometimes I had to answer 
those letters, and at other times I had not. 

Q. Were not these private or semi-official letters indexed f 

A. It was my habit to index the books. 

Q. Was that delivered to the General as well T 

A. The index to the letters in each book was bound with the book. 

No cross-examination. 

Mr. McCREERY. Mr. President, it becomes my mournful duty this 
evening to ask a short legislative session of the Senate. I move that 
the Senate sitting as a court do now adjourn. 

The motion was agreed to ; and (at four o'clock and forty-three 
minutes n. m.) the Senate sitting for the trial of the impeachment 
acUonmecL 



Monday, July 10, 1876. 

The PRESIDENT pro tempore. The hour of twelve o'clock having 
arrived, the legislative and executive business of the Senate will be 
suspended and the Senate will proceed to the consideration of the 
articles of impeachment exhibited by the House of Representatives 
against William W. Belknap. 

The usual proclamation was made by the Sergeant-at-Arms. 

The PRESIDENT pro tempore. The House of Representatives will 
be duly notified. 

Messrs. Lynde, McMahon, Jexks, Lapham, and Hoab, of the man- 
agers on the part of the House of Representatives, appeared and were 
conducted to the seats assigned them. 

The respondent appeared with his counsel, Messrs. Blair, Black, 
and Carpenter. 

The Secretary proceeded to read the Journal of the proceedings of 
the Senate sitting on Saturday last for the trial of the impeachment 
of William W. Belknap. 

Mr. SHERMAN. I move that the further reading of the Journal 
be dispensed with. 

The motion was agreed to. 

The PRESIDENT pro tempore. The Senate is ready to proceed with 
the trial. 

Whttblaw Reid sworn and examined. 
By Mr. Manager McMahon : 

Question. Where do you reside t 

Answer. In New York. 

Q. What is and has been your occupation for the last five or ten 
years? 

A. I am the editor of the New York Tribune. 

Q. Do you remember an article that was published in your paper 
some time in February, 1872, in regard to the Fort Sill matter f 

A. I do. 



Q. Did that attract your attention at the time f 

A. Yen, sir. 

Q. You can state now whether at any time, x>ersonal1y or by letter, 
the Secretary of War addressed yon any communication to find out 
yonr anthoritv for the statements in that article T 

Mr. CARPENTER. We object to that. We do not see what ma- 
teriality that can have to anything in this case. 

Mr. Manager McMAHON. I should like to hear the objection stated. 

Mr. CARPENTER. The objection is that it is wholly immaterial 
and irrelevant to this case. 

Mr. Manager McMAHON. I will add to that question the words, 
"or anything in connection therewith." 

I do not know whether the Senators have all heard the question 
that I propose to propound to Mr. Reid, and under the apprenension 
that they nave not, I will repeat it and then state the purpose; and 
I think stating the question and the purpose together will furnish 
about all the argument that the question needs to entitle it to be ad- 
missible. I put the question to Mr. Reid, whether, after the appear- 
ance of the article in the New York Tribune which we have all heard 
read, any communication was made to him by the Secretaiy of War, 
either personally or by letter, in regard to the authorship of that 
article or the person responsible for its statements, or any communi- 
cation whatever in regard to that article. The answer of the wit- 
ness is of course not yet given. We do not know at this sta^e of 
the objection whether the witness will say ''yes'* or will say "no;" 
and therefore the argument must be directed on the hypothesis that 
he may answer either way, and at this stage of the inquiry, if it is 
admissible in case be should answer either way, it is of course com- 
petent, and I think it is competent no matter how it may be answered. 
Why T Here is an article cnarging the existence of a grievance at 
Fort SiU, the payment of a tribute by one man to another for being 
kept in the place. We have already called Mr. Smalley, who wrote 
the article, and proved by him that no inquiry was made of him as 
to the authorship of that article, and that there wa4%o general 
conversation hail in regard to it. We now propose to go to the head- 
quarters, to the fountain, and inquire whether anything was said to 
tne editor of the paper in regard to this matter, and for this purpose 
I do not care what the answer may be. If the answer is "yes," we 
desire the communication, whatever it may have been. If the answer 
is "no," our argument will be, in my Judgment, equally strong, if not 
strongei\ than it would be if we had the direct communication. 

Now, I will put it on the hypothesis that the witness will answer 
" yes." Are we not entitled to know what the Secretary of War said 
when such a thing as this was published T I need not argue that 
question. Suppose now that he will answer "no;" are we not en- 
titled to a knowledge of the fact as we propose to prove it here, that, 
although these charges were publicly made in regard to the manage- 
ment of aflfairs at Fort Sill, the names having been given, the parties 
being specified, and one of the partiesspecified being, as we shall show, 
at that time an intimate personal frieua of the Secretary of War, at no 
stage of the proceedings was any inquiry made by the Secretary of 
War from any person who would have any right to speak in regard 
to the source of the information of the facts stated in that commu- 
nication f We draw our argument from that, and I have no objection to 
stating it. Our argument is this : that his conduct in that matter is 
the conduct of a guilty man ; it is the conduct of a man who knows 
that the facts exist, of a man who knows all about the statements in 
the New York Tribune article, and he does not care to go to anybody 
to find out the authority. 

Mr. CARPENTER. Mr. President, the rule of course must be the 
same here as it would be in the trial of any criminid case in a conrt 
of law ; and is this Senate to establish the rule that, as often as a 
newspaper contains a libel upon an individual, that individual must 
go and shoot the editor, or must sue him for libel, or demand his au- 
thority for the article, or stand convicted of the charge T That is 
the question. They propose to convict this man of everything said 
in that article because he did »ot go and make a row about it, be- 
cause he did not go and demand the authority upon which it was 
published, bring a libel suit, or shoot the editor. The man who is 
perfectly conscious of integrity in the matter never runs after such 
articles ; at least there is no law that compels him to do so ; and there 
is no law of presumption against him if he refuses to do it. I should 
be surprised to see any Judicial court establish such a rule, and I should 
be anxious and curious to see how many of the Senators now sitting 
in the view of the Chair would be on their way for about five hun- 
dred editors within the next twenty-four hours. If it is a good rule 
against the Secretary of War, it is a good rule against anv public man 
or anv private citizen, and as often as any one of you. Senators, see 
a libel ^pon you in regard to any subject, you must "jump for" the 
editor or you confess your guilt. 

Mr. Manager McMAHON. Let me put a question to you, Mr. Car-, 
penter ; suppose the witness answers " yes." He has not answered 
the question yet as to whether he held any communication. 

Mr. CARPENTER. The manager has stated his object fully and 
frankly. He expects to show that Mr. Belknap did not say anything 
abont It, and from that fact he says he will argue the conclusion that 
Mr. Belknap knew that the charges were true, and therefore did not 
want to pnrsne any man, did not want to know who the author was, 
or anything of the kind. The argument is Just as strong that he 
knew it was all false as that he knew it all to be true ; and the man 
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who sits nndistorbed under a libel is as likely to be an innocent man 
as a gailty one. Junius once said a good thing applicable to this 
precise point. Speaking of a certain man, he said that he was not 
only n:ce on the point of honor, but that he was absolutely sore. 
Ml. CONK LING. May we hear the question read t 
The PRESIDENT pro tempore. The reporter will read the ques- 
tioD. 
The Official Reporter read from his short-hand notes as follows : 

O. Yon can state now whether at any time, personally or by letter, the Secretary 
of W ar a(ldre8se<l yoo any communication to nnd oat your authority for the state- 
moits in that article or anything in connection therewith. 

Mr. EDMUNDS. May I ask a question of the managers without 
putting it in writing f I wish the managers to say whether the coun- 
sel on the other side has stated correctly the ofier, which I did not 
hear, happening to be engaged at the moment, that what theyex|)ect 
to prove is that the Secretary of War did not address a oommunioa- 
tion to the editor. 

Mr. Manager McMAHON. We expect to show that the Secretary 
of War in person did not, bat that his next friend in this trauBaotion 
prolMtbly did. 

Mr. CONKLING. Who was the next friend t 

Mr. Mana>cer McMAHON. He has already testified. 

Mr. CONKLING. I did not hear who it was. 

Mr. Manager McMAHON. General McDowell. 

The PRESIDENT pro tempore. Shall the interrogatory be admit- 
tedf 

The question was decided in the negatiye. 

The PRESIDENT pro tempore. The objection is sustained. 

Q. (By Mr. Manager McMauox.) Did you receive any communica- 
tion from General McDowell in regard to this article in the New York 
Tribune? 

Mr. CARPENTER. To thai we object. 

Mr. Manager McMAHON. I simply want the fact ; I do not ask 
for the letter. 

Mr. CARPENTER. I object to the question. 

Mr. Manager McMAHON. I propose to have General McDowell re- 
called. 

Mr. CARPENTER. I object to the (jnestion. 

Mr. Manager McMAHON. Mr. President, I simply propose to show 
that at the time this thing occurred a communication was addrrased, 
aud to call for that and have it handed to me. Then I propose to 
have General McDowell recalled, and to refresh his recollection by 
the contents of that letter. I do not propose to offer it now. 

Mr. CARPENTER. The manager seems to want some information 
from the witness privately in regard to what he will do about some 
other witness. I have no objection to their retiring and having a 
consultation, but I object to the question propounded as evidence in 
this cause. 

Mr. Manager McMAHON. Let me ask the gentleman before he 
sits down, am I not entitled to prove a certain letter which I desire 
to use in the prosress of this case, and to identify it as the letter 
which the witness has received from a certain person in due course 
of mail f ^^ 

Mr. CARPENTER. If you want me to decide that question, I say, 
as applied to this case, no. 

Mr. Manager McMAHON. Then it is because you are counsel for 
the defendant in this particular case. 

Mr. CARPENTER. No ; it is because I am a lawyer and talking 

The PRESIDENT pro tempore. The Chair will submit the question 
to the Senate: Shall the interrogatory be admitted T 

Mr. Manager McMAHON. I aSk, to have the question reported. 

The Official Reporter read the question from his short-hand notes 
as foUows : 

O Did yon receive any oommimioation from General McDowell in regard to this 
artiole in the New York Tribune f 

Mr. CARPENTER. If any human being can teU how the answer 
to that, whether it be yes or no, is any evidence in this case, I should 
like to hear it stated. We are not bound by anything that McDowell 
did. We are not bound by anything that he refused to do. 

The PRESIDENT pro tempore. Shall this interrogatory be ad- 
mitted f 

The question being put, there were on a division — ayes 22, noes 14 ; 
no quorum voting. 

Mr. EDMUNDS. Let us have the yeas and nays. 

Mr. SHERMAN. Let us have another division. I did not Tote. 

Mr. EDMUNDS. Very well. If there is a quorum here, let us di- 
vide again. 

The PRESIDENT pro tempore. The Chahr will put the question 
again, if there be no objection. 

The question being again put, it was decided in the affirmative, 
there being on a division — ayes 23, noes 15. 

The PRESIDENT pro tempore. The objection is overruled. 

Q. (By Mr. Manager McMahox.) Now state, Mr. Reid, whether you 
received in March, 1872, a communication from General McDowell in 
regard to this New York Tribune article t 

A. I did. 

Q. Have yon the letter with yon f 

A. I have it. 



0. Please produce it, hand it to the Secretary, and let him mark it. 
[The witness produced the letter, and it was marked " W. R McD."] 
Mr. Manager McMAHON. That is all, Mr. Rcid. 

The PRESIDENT pro tempore. Do the counsel for the respondent 
desire to put any questions to the witness T 

Mr.CAUPENTEK. No,sir. laskforthereadingof two telegrams, one 
from General Sherman and the other from General Sheridan, for the 
purpose of makinga suggestion to the court. 

The PRESIDENT pro tempore. The telegrams will be reported. 

The Chief Clerk read as follows : 

[Telegram.] 
Mr. French, 

Sergeant^at-Armt qf SmaU : 

Oeneral Sheridan telegraphs that he in anmmoned as a witness. Yon know that 
his presence at Chicago at this time is absolutely necessary. Human life depends 
upon his wise acUon. Consult counsel and see if yon cannot take his deposition at 
Chicago. If his presence be absolutely necessary, can it be deferred a few days f 
AdviM me to^ay if possible, as otherwise he may leave Chicago when his presence 
there is absolutely needed. 

W. T. SHERMAN, OtnmraL 

lTelegi|Hn.l 
J. B. Fbrnch, 

SergeantrOt'Armt^ VnitBd Statet Senate^ Washington : 
Your dispatch relative to my attendance as a witness at the impeachment trial 
has been received, and if necessary I will be in WasbiuTton Wednesday morning ; 
but I have so many things to do in oonneotion with Indian matters on the frontier 
that I would be scarcelyj ustifled in leaving here at this time under any circumstances. 
If arrangements could bo made to take my testimony here the public interest would 

be benetited. Please let me know if this cannot be done. 

P. H. SHERIDAN, 
LieuUnant-OeneraL 

Mr. CARPENTER. In consequence of those telegrams, and not 
wishing to interrupt the public service unnecessarily, we have agreed, 
if the court will permit us to let it go upon the record, as follows : 

1. It is admitted that Lieutenant-Oeneral Phil Sheridan would, if 
present, testify to the good official character of the respondent while 
Secretai-y of War. 

II. That in regard to all the applications made for leave to sell 
liquors at the military posts the matter was referred by the Secretary 
of War to him, and by him investigated and reported on, and his re- 
port in all cases was adopted by the Secretary of War. 

III. And that a part of a letter from him, Sheridan, to the Secre- 
tary of War dated March 29, 1872, may be read in evidence and that 
the same, and said admission, shall be taken and regarded as testi- 
mony in this cause with the same effect as though G^eral Sheridan 
had appeared and testified to the same effect. 

It is understood of course that all these different points are subject 
to the objection that they are irrelevant if the counsel on the other 
side chooses to raise that objection. 

Mr. Manager McMAHON. Or incompetent. 

Mr. CARPENTER. Or incompetent. 

Mr. Manager McMAHON. We admit that he would be asked these 
questions and would answer in that way, provided they were compe- 
tent or materiaL 

Mr. CARPENTER. Exactly. 

Caleb P. Marsh called and examined. 
By Mr. Manager McMahon : 

Question. Where do vou now reside t 

Answer. In New York. 

Q. How loujg have you resided there t 

A. About eight years. 

Q. State the business or the different kinds of business in which yon 
have been engaged in New York City since living there. 

A. I was for about four years in the furniture Dusiness, manufact- 
nring^nd am now in the tea-importing business. 

Q. Were you conducting business in your own name or with other 
persons ; and, if so, give the name or names of the firms to which yon 
belonged. 

A. In the furniture business the firm was Herter Brothers, and in 
the tea-importing business, in which I am now engaged, the firm is 
R. G. Carey & Co. 

Q. How long has the firm of R. G. Carey A Co. existed? 

A. Two years, and a little over. 

Q. Did you go out of the firm of Herter Brothers when yon went 
into the firm of R. G. Carey & Co.f 

A. I did. 

Q. How long were yon in the business of Herter Brothers t 

A. I should think four years. 

Q. Where did you reside before yon lived in New York f 

A. In Cincinnati. 

Q. What business were yon engaged in there, and with what firmt 

A. The hardware business— Tyler, Davidson & Co. 

Q. When did you first become acquainted with General W. W. Bel- 
knap, and where f 

A. It must have been in the summer of 1870. 

Q. Where? 

A. In Washington. I onlyknow, not by recollection, but by a letter 
that has been shown me. The first interview, if I may be allowed to 
explain 

Q. Presently we will come to that. Aside from that letter, what is 
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your recollection as to the first place at which you ever met General 
Belknap f 

A. Aside from my recollection being refreshed by that letter, yon 
mean? 

Q. Yes, sir. 

A. I should have said that the first time I saw him was at my house 
in September, 1870. 

Q. At what particular occasion was it that he was there at your 
house in Sept^ber T 

A. His deceased wife and his present wife were at my house spend- 
ing some time in September and he came there to take the two sisters 
to Washington. 

Q. And you think, aside from your recollection as refreshed by the 
letter, that was the first time you met him f 

A. I should have said so before seeing the letter. 

Q. Had you met him at Long Branch before he came up to your 
house f 

A. I think not. 

Q. How louff had you been acquainted with his second wife and 
his present wife before you became acquainted with him f 

A. I should say five or six years, perhaps seyen ; I am not certain. 

Q. How well acquainted had you been with them T Was it a casual 
acquaintance or an intimate acquaintance f 

A. It was rather a casual acquaintance with the deceased Mrs. Bel- 
knap, but an intimate acquaintance with the present Mre. Belknap. 

Q. Where have you kept your money account in New York City m 
the last six or eight years f 

A. In the National Bank of Commerce. 

Q. Of New York T 

A. Of New York. 

Q. Up to last December state whether you had sent to the Secre- 
tary of War at Washington City different sums of money, in the first 
part of that time quarterly, and in the latter part of it semi-annually ; 
aud if so, state how much yon sent to him, how you sent it, and give 
us the facts connected therewith. 

A. The question is so long that I do not know that I can answer it. 

Q. Begin at this part of it : whether from, say, November, 1870, up 
to December, 1875, you sent sums of money to the Secretary of War T 

A. After November, 1870, up to December, 1876, I sent sums by ex- 
press to the Secretary of War. 

Q. Sums by express f 

A. Sums of money by express. 

Q. Did you send sums of money by certificate of deposit also t 

A. I did. 

Q. Have you any distinct recollection as to how many occasions 
yon sent the money by express and how many by a certificate of de- 
posit T 

A. I have not. I have only a general recollection ; but I should 
say oftener by express. 

Q. State whether at other times you paid the Secretary of War 
money personally. 

A. I did, one or more times. 

Q. Where T 

A. In New York. 

Q. When you paid him in New York did you pay him in bank-biUs, 
or in checks, or in certificates, or in whatT 

A. In bank-notes, I think, always. 

Q. What was generf^Uy the amount of those payments that you 
made to him ? 

Mr. CARPJBNTER. The witness has said nothing about any pay- 
ments. 

Mr. Manager McMAHON. He says he has paid sums of money. 

Mr. CARPENTER. He says he has sent sums of money to the Sec- 
retary of War. 

Mr. Manager McMAHON. We shall not quarrel about it ; we need 
not call it a payment. (To the witness.) In what amount were the 
sums of money thai; you delivered to him, by express or by certifi- 
cates, or in person, generally f 

A. I did not deliver the money to him ; I delivered it to the express 
company. 

Q. It is the same thing. 

A. Generally $1,500, 1 should say. 

Q. Was it in regular or irregular installments t 

A. For the first year and a half or two years, I think it was quarterly. 

Q. How much quarterly T 

A. Fifteen hundred dollars. 

Q. After that how much f 

A. The same amount, semi-annually. 

Q. [Handing the certificates of deposit produced by Richard King.] 
Look at these certificates of deposit and say whether they are papers 
that passed through your hand. 

A. They have my indorsement. 

Q. To whom did you indorse themt 

A. My indorsement is : 

Ftty to the order of W. W. Belknap. 

C. P. MARSH. 

Q. How did you transmit these certificates of deposit to himt 

A. I think by mail. 

Q. When you sent money to him by express, state whether you did 
it upon your own motion or by direction from him. 



A. By direction from him usually ; I do not know but always, and 
yet I am not certain. 

Q. Stat« whether you have any of the letters that passed between 
yon and him. 

A. I have not. 

Q. Any of the telegrams? 

A. I have not. 

Q. What became of your letters t 

A. It was my habit to destroy them. 

Q. State now, generally, whether you have any letters at all 
which you received at any time in the last six years from General 
Belknap. 

A. 1 have not. 

Q. Give us, then, about the wording of one of those letters di- 
recting you to send money to him by express. 

A. His letters T 

Q. Yes, sir ; give us about the substance of one of his letters. 

Mr. CARPENTER. The witness has not said that he ever had any 
such letters. I think you had better not lead this witness. 

Mr. Manager McMAHON. No ; I think he has said i t. I will repeat 
the question, there being a misapprehension. (To the witness.) When 
you sent money by express how was it that you selected the express 
as the mode of forwarding the money to him T 

A. When I had money to send to him it was my habit to write to 
him and ask him how it should be sent. 

Q. fBy Mr. Manager MgMahox.) What answer would you re- 
ceive T 

A. He would tell me how to forward it. 

Mr. Manager McMAHON, (to the counsel for the respondents.) 
Gentlemen, we have served a notice upon you to produce the letters 
which have passed between these parties, and, of course, we are ready 
now to receive them, or to ofter evidence of their contents. 

Mr. CARPENTER. Where is the notice! 

[Mr. Manager McMahon handed a paper to Mr. Carpenter.] 

Mr. CARPENTER. This notice, as far as it calls for letters touch- 
ing the management of affairs at Fort Sill, calls for what were oflicial 
letters, and may be found at the War Department. We have no other 
letters called for by the notice. 

Mr. Manager McMAHON. With permission, Mr. President, I will 
ask the Secretary to read the notice. 

The Chief Clerk read as follows : 

Fourth. All letters, telegrams, and commnnlcatioTiff from said Caleb P. Miarsh to 
you in re^rd to the anpointment of post-trador at Fort Sill or elsewhere. 

All letters from saia Marsh to vou coDoeming the manag ement, conduct, or re- 
moval of the po8t-tra4ler at Fort ^ill. 

All letters or tele<a^ms from said Marsh to you in any way connected with the 
forwarding to you of money, certificates of deposits, drafts, &c. 

All letters from said Marsh to you informing yon of the state of accounts be- 
tween biiu and yourself, particularly the letter informing him of a change in the 
aiutiunt of the aimual payment to be made to you by him some time in the spring 
of 1872. 

The time covered by this notice Is from June 1, 1870, to March % 1876. The dates 
more parMcularly referred to are those specified in the seventeenth speciflcatioii 
set forth in the fourth article of Uie impeachment articles filed against yon. 

Q. (By Mr. Manager McMahon.) State again, Mr. Marsh, as near as 
you can recollect, the cont-ents of the letter which yon addressed -to 
him in regard to the money that yon had to forward to him. 

A. I wonld state that I had a remittance for him and would ask 
how I should send it. 

Mr. CARPENTER, (to Mr. Manager McMahon.) Are yon calling 
for the contents of any particular letter? 

Mr. Manager McMAHON. All the letters at the time of the ex- 
press shipments and of the sending of the certificates of deposit by 
mail. 

Mr. CARPENTER. And the witness is to give the contents of all 
at once f 

Mr. Manager McMAHON. I give him one sample. Proceed, Mr. 
Marsh, with your t'OStimon^. 

The Witness. I would simply write to him that I had a remittance 
for him and ask him 

Mr. CARPENTER. I submit that that is too general and too lead- 
ing. He should be confined to. some specific letter and be asked to 
give the contents of it, and not asked in general as to what his habit 
was about writing the letters. 

Mr. Man ager McMAHON. We shall not quarrel about that. I will 
put a particular date. (To the witness.) Take the Ist of November, 
1H70, when it appears that a package was shipped, (1,500. What were 
the contents of that letter T 

A. I do not remember at alL 

Q. (By Mr. Manager McMahon.) Do you remember the contents 
of any particular letter that you sent to him; that is, the sub- 
stance T 

A. I think that I have sometimes said, " I have a remittance ** 

Mr. CARPENTER. That will not do. You may call his attention 
to a particular letter ; then if we have it we will produce it : if we 
have not got it, you can prove its contents, but you cannot call a wit- 
ness and drag him over the general character of a correspondence ex- 
tendi og for years. 

Mr. Manager McMAHON. I will put this preliminary question now, 
so that we may have the foundation all properly laid. (To the wit- 
ness.) Did you ever send him money oy express unless he had re- 
quested yon to do so f 
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A. Neyer nDless he told me how to send it, if you call that a re- 
qnest. 

Q. (By Mr. Manager McMahox.) Did you ever send him money by 
express unless upon his direction T 

A. I think not. 

Mr. CARPENTER. The last two questions have been asked and 
answered, but I protest against this method of examining the witness. 
There are reasons perfectly apparent to the connsel and to the court, 
why the rule of examination should be properly administered in this 
case, and the witness should not be led, and coaxed, and teased by qnes- 
tions, as he has been all the way through. The connsel is pe^rfectly 
competent to put proper questions to the witness, without suggesting 
to him in every instance what he wants him to say. It is not the 
proper way, and it is not a fair way. 

Mr. Manager McM AIION. Mr. President, it seems to me. Senators, 
that I have, in putting the questions to this witness, been unusually 
fair. It may be that I may misapprehend the situation. I am not 
endeavoring to lead the witness. I ask him this question, a question 
that calls for what is admitted to be true, " You have sent money to 
General Belknap.'' I have not asked him upon what account. He 
answers " Yes." I ask, " Did you ever send him that money by ex- 
press," of which we have proof seven times, ** except up<»n his direc- 
tion t" He says **No." He then swears aa a witness in this court 
that each time he addressed a letter to your client who sit* there. 
We cannot aftbrd in the trial of a case before so august a tribunal as 
this, to take the honorable gentleman's statement that no such let- 
ters are in existence in opposition to the oath of the witness who sits 
there. 

Mr. CARPENTER. Does he swear they are in existence T 

Mr. Manager McMAHON. He says they were delivered to your 
client, and if you do not produce them it is simply because they are 
destroyed; and if they were, as yon say, official communications 
tliev had no business to be destroyed. 

Mr. CARPENTER. They are not destroyed ; they are on file. Yon 
have got one of them already. 

The PRESIDENT pro tempore. Gentlemen will address the Chair. 

Mr. Manager McMAHON. What we desire to prove is this : We 
may call his attention to the particular date, but we go further and 
ask. Was there a general form in which you sent them, or was there 
any particular letter of which you may remember the substance f 
The idea is that we have got to go through these fourteen different 
occasions when money was sent, and if he does not remember the con- 
tents of a particular letter, therefore it is not competent to testify to 
the contents of all of them as to his best impression ! I understand 
that the rules of evidence are based upon a knowledge of human na- 
ture, upon a knowledge of the infirmities of human nature, and that 
a witness who has transacted business of this kind, when the docu- 
ments are in the possession of the defendant, when he undertakes to 
state here the substance of their contents, is entitled to state it with- 
out saying that it was the contents of the letter of the 1st of Novem- 
ber or the Gth of October or the 9th of October, 1874. I think I have 
said all upon this question that the occasion demands. 

Mr. CARPENTFR. I have nothing to say in reply to what the 
manager says. All I ask is that the court will enforce the rule for 
examining this witness. We all know what is expected of this wit- 
ness. There is nothing secret about it. The fairest way would be to 
take Mr. Marsh to the beginning of this business and bring him down 
chronologically, and not hedge him in with little questions here and 
there ana whenever he is led on with little answers then to snap 
upon him the narrow gauge. 

Mr. Manager HOAR. I should like to inquire of the honorable 
counsel if he declines to produce any letters in response to our notice t 

Mr. CARPENTER. I have already stated, and repeat, that the 
only letters called for in the notice that we know anything about are 
official letters on file in the Department, one of which we produced 
at your request the other day. 

Mr. Manager HOAR. You can produce no letter in response to our 
notice except the one you refer to T 

Mr. CARPENTER. We cannot. It is not contumacious. We have 
not got them and never did have them. 

Mr. Manager McMAHON. That is a question. The witness says 
they were written, and they must either be in existence Or they must 
have been destroyed. At this stage of the case that is the presump- 
tion of law. 

The PRESIDENT pro tempore. The question objected to wUl be 
read by the reporter. 

Mr. CARPENTER, We object to the manner, not to the particu- 
lar question, for that has already been answered. 

The PRESIDENT pro tempore. The managers will proceed. 

Q. (By Mr. Manager McMahon.) Now give us the contents, as 
near as you can remember, or the substance, of one of these letters 
without fixing the date. 

Mr. CARPENTER. That we object to. 

Mr. Manager McMAHON. That is the question I asked a while ago. 

Mr. CARPENTER. The rule is perfectly well settled that if an 
instrument is called for and not produced they may prove the con- 
tents of it. There is no doubt about that ; but to ask the witness 
what was the general substance of letters, without regard to date, is 
not proving any instrument whatever. I deny that you can take a 
witness up here and pull » drag-net over the correspondence of busi- 



ness men for years and ask '* what was the general purport of your 
correspondence!" That will not do. That is too indefinite. They 
will have to introduce the particular letter, and if they do not have 
it they must account for its loss, either by them or by us, and they 
may then prove the contenta of that particular paper; but having 
shown that a particular paper is lost they cannot ask the witness 
upon the general tenor of all these letters without regard to their 
date. When the question was put distinctly to this witness as to 
what were the contents of the letter which accompanied the first re- 
mittance, he said he did not remember. Now, if there is any other 
particular letter which they can locate in the mind of the witness 
and prove by him its contents, that of course is not objected to ; but 
the question, " what is the general substance of letters," without re- 
gard to their dates, is not proving a particular paper, it is prov- 
ing at large what was the substance of a general correspondence. 
That cannot be done. You must prove it by introducing every letter 
by itself. If yon have not got the letter, then you must account for 
ita loss and prove its content*, not by proving what was the general 
tenor of forty papers. It is for the court to say what the general 
tenor of them is, after they know each letter, and we are to have the 
substance of each letter as near as the witness can give it. 

The PRESIDENT pro tempore. Shall this interrogatory be ad- 
mitted? 

Mr. CONKLING. I should like to inquire, if it is in order, whether 
it is the purpose of the managers, after the witness answers the ques- 
tion, to have him proceed and fix the date or leave it generally some 
date that he does not know T 

Mr. Manager McMAHON. I propose, of course, after getting the 
contents to hx the date if he can ; and, failing upon that, I propose 
to ask him further whether the letters were of a general class, simi- 
lar in their character, with no distinct variation in the terms con- 
tained therein. 

Mr. EDMUNDS. May I ask the manager a question without reduc- 
ing it to writing t I should like to inquire whether this inquiry is 
intended to apply to any period of time before the first date fixed or 
after the last one T 

Mr. Manager McMAHON. No, sir ; only within the dates fixed in 
the articles. 

The PRESIDENT pro tempore. The question is. Shall thisinterrog- 
atory be admitted T 

The question was determined in the affirmative. 

Mr. Manager McMAHON. Now answer the question, Mr. Marsh. 

The question was read by the reporter, as follows : 

Q. Nov7 fnve us the contentA, aA near as you oan remembor, or the substance, of 
one of these letters, without the date f 

A. I have ad^lressed him in this way on more than one occasion, I 
think, but I cannot fix any dates: " I have a remittance for you from 
the S. W." meaning the Southwest. "What shall I do with itt" 

Q. (By Mr. Manager McMahon.) After you haU dispatched a let- 
ter like that, what letter would you get in return T Give us the con- 
tents of one of his letters that you can remember. 

Mr. CARPENTER. I want formally to make the same objection. 
I suppose, of course, it will be overruled: but I want to make the 
same point here as upon the former question. 

The PRESIDENT |W'o tempore. The Chair will take it as the sense 
of the Senate that the objection is overruled. 

Q. (By Mr. Manager McMahon.) Give us now the substance of 
one or more of his lettera in reply to such a communication from you. 

A. His replies wore simply directions how to forward the money, as 
near as I can remember. 

Q. When did you destroy these various letters that you had re- 
ceived from the Secretary of War f At what particular time T 

A. It was never ray habit to keep them. 

Q. Is it not your habit as a business man to keep letters containing 
directions how to forward money T 

A. I might have kept them for a few days possibly ; I do not re- 
member. 

Q. Now state whether, after you would forward the money by ex- 
press, you would communicate with the Secretary of War; and, if so, 
what inclosnre, if any, you would send to him. 

Mr. CARPENTER. I want to object again. The question is, what 
you would do after you had done so and so ; no date, no time, no par- 
ticular. I want at least that it shall appear on the record that I ob- 
jected. 

The PRESIDENT pro tempore. Shall this question be admitted T 

The PRESIDENT pro tempore put the question, and declared that 
the noes appeared to prevail. 

Several Senators catled for a division. 

Mr. Manager McMAHON. I think the managers may remove the 
objection by changing the form of the question. We withdraw it and 
put it in a difierent suape. 

The PRESIDENT pro tempore. The question is withdrawn. 

Q. (By Mr. Manager McMAHON.) State whether, after shippingthe 
money to him by express, you informed him of that fact } and, if so, 
how. 

Mr. CARPENTER. To that question we object. 

The PRESIDENT pro tempore. Objection is made. The Chair will 
put the question on admitting the interrogatory. 

Mr. CAMERON, of Pennsylvania. I ask for the yeas and nays on 
this question ; I think ii is a very important one, whether we are to 
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tmst to the treacherons memory of a witness aboat transactions that 
transpired years ago. I think it is a very dangerons question, and I 
sboald like to have it decided by the Senate by the yeas and nays. 

The PRESIDENT im) tempore. Debate is not in order. The Sen- 
ator from Pennsylvania calls for the yeas and nays. 

The yeas and nays were not ordered. 

The PRESIDENT pro tempore. The question is on admitting the 
interrogatory. 

The question was decided in the affirmative. 

Mr Manager McMAHON. Now answer the question, Mr. Marsh. 

The Witness. It was my custom, I think invariably, to send him 
the express receipt when I sent a remittance. 

Q. (By Manager McMahon.) How was that express receipt sent f 

A. By mail. 

Q. Stato whether you received any reply ; and, if so, in what shape. 

Mr. CARPENTER. No particnlar time I understand is alluded to T 

Mr. Manager McMAHON. It is as to all these express matters. 

Mr. CARPENTER, That we object to. 

The PRESIDENT pro tempore. Counsel objects. The Chair will 
submit the question to the Senate. 

Mr. Manager McMAHON. We are speaking about theexpress ship- 
ments alone. 

The PRESIDENT pro tempore. Shall the interrogatory be admitted t 

The question was decide<l in the affirmative. 

The PRESIDENT pro tempore. The objection is overruled. The 
witness will answer the question. 

Tlie Witness. 1 have received from him the express receipt which 
I had sent him, indorsed on the back simply " O. K." I may have 
received acknowledgments in other forms, but I do not remember 
that form. 

Q. (By Mr. Manager McMahon.) When yon delivered the money 
to the express company, at what office in New York City did you de- 
liver it for shipment to Washington City T 

A. As far as I can recollect, the Adams Express. 

Q. What number in Broadway ? Do you remember f 

A. I do not ; the down-town office. 

Q. How far from Wall street f 

A. It is close by. 

Q. That is called " the down-town office f* 

A. Yes, sir ; the head office. 

Q. In whose name as consignor were these shipments made from 
New York to Washington City by you T 

A. In my own name, except in, I should say, two or three cases 
when I sent the money in the name of R. G. Carey & Co. I cannot 
tell how many cases; but I-tbink two or three. 

Q. You have referred now to one of your letters. " I have a remit- 
tance for you from the S. W.," meaning, as you say, the Southwest. 

Mr. CARPENTER. I do not understand that he has said any such 
thing. 

Mr. Manager McMAHON. O, yes. 

Mr. CARPENTER. He says he would generally say, not referring 
to any one letter as counsel says, *' I have a remittance from the S. W.'' 
Now counsel puts in his month as to one paiticular letter 

Mr. Manager McMAHON. I would rather have it that way if you 
insist on it. 

Mr. CARPENTER. Have it any way you please; but do not mis- 
lead the witness about it. 

Q. (By Mr. Manager McMahon.) You stated that you generally in- 
formed him in these letters that you had a remittance for him from 
the"S.W.r 

A. I do not know that that was general I have done that several 
times. 

Q. State whether you ever had any other business transactions 
with the Secretary oi War except the transactions that you refer to 
as "from the S.W." 

Mr. CARPENTER. That gives nobody any information of what 
transactions are referred to by the managers. There may be such a 
complete understanding between the manager and the witness that 
they understand it, but not having been admitted to that conference 
I do not know what transactions ne is referring to by the question. 
I have heard nothing about any transactions in the Southwest yet. 

Mr. Manager McMAHON. We cannot get everything in at once. 
We are endeavoring to do it as expeditiously and conveuientlv for 
the court as possible ; but sometimes one man must go through the 
door before the other, and one fact must get in ahead of the other 
necessarily. 

Mr. CARPENTER. The trouble is that you are not putting any- 
thing through the door. 

Mr. Manager McMAHON. That is for the court to decide. The 
question that I put to the witness is this : Did you have any other 
business transactions with the Secretary of War except this that you 
referred to by the name of " S. W.," the Southwest? 

Mr. CARPENTER. If anybody knows what that means, I do not. 

Mr. Manager McMAHON. The witness knows, and I am endeav- 
oring to get the truth out of him. The reference to the Southwest 
meant something, I suppose, and I want to find out now whether that 
was on the same account, ** from the Southwest ; " and then, if you 
will ffi ve me time and opportunity, I will show just what ''the South- 
west^' is ; but I must have time. 

Mr. CARPENTER. The manager says he wants to get at the 



transactions that took place m the Southwest. We have heard 
nothing about any transactions in the Southwest ; we have heard 
about remittances of money from New York here accompanied by 
certain letters. Now, he puts a question — ^and I would not be cap- 
tious about the mere form of the question if I did not think it was 
substantial here — I understand from the managers proceeding here 
that he is endeavoring to avoid the transaction itself and to stick in 
the bark. If this is a straightforward, honest witness, indorsed by the 
House of Representatives, why do they not push him right into deep 
water and lot us know what tne facts ai'e f 

Mr. Manager McMAHON. I will simply say to the honorable gen- 
tleman that I think we are examining this witness on this side, and 
however limited our information may be upon the matter we under- 
stand probably how to put the case in evidence. 

The PRESIDENT pro tempore. Counsel objects to the question. The 
question will be repeated. 

Mr. CARPENTER. I withdraw the objection. 

The PRESIDENT pro tempore. The objection is withdrawn. 

The question was read to the witness, as follows : 

Q. State whether yoa ever had any other business transactions with the Seore* 
tary of War except the transactions that yoa refer to as " from the S. W." 

A. I never had any business transactions with him except sending 
him mouev, that I remember now. 

Q. (By Mr. Manager McMahox.) Money from what quarter? 

A. Money that came to me from Fort Sill. 

Q. In what part of the country is Fort Sill located? 

A. I should say generally in the Southwest. 

Q. Is Fort Sill uie place to which you referred by using the let- 
ters "S.W.T 

A. It was. 

Q. I understand you to say that when you forwarded the express 
receipts the Secretary would return them to you indorsed " O, K." 

A. Sometimes. 

Q. Do you remember any letter in which he made any inquiry as to 
what the meaning of " S. W." was in these letters of jours f 

A. I do not. 

Q. Take these certificates, again, [handing certificates of deposit 
produced by Richard King.] Have you any recollection about the 
giving of any one of these particular certificates, of the occasion 
why it was put into a certificate and not into money sent by express T 

A. I should say it was according to Creneral Belknap's directions. 

Q. Do you remember any particular reason assigned, if there was 
any, in any letter to you T 

A. I do not. 

Q. I notice that upon the 9th of October, 1874, instead of issuing 
one certificate for $1,500 the bank issued two to you, one for |70(^ 
the other for $800. Have you any recollection about tiie division of 
thatt 

A. I have not. 

Q. They are of the same date. 

A. So I see. 

Q. One of them appears to have been indorsed to his wife and the 
other seems to have passed through the hands of *' Horace S. Leland 
& Co." 

A. It is not his wife. 

Q. Who is "Anna M. Belknap t" 

A. I do not know. 

Q. Not his wife? 

A. Not his wife. 

Q. What are the initials of Qeneral Belknap's present wife f 

A. I think "A. T.» 

Q. Have you any information as to who "Anna M. Belknap is f '^ 

A. I have not. 

Q. When you inclosed one of these certificates of deposit to him, 
state what was the substance of the letter which yon did send to him 
accompanying the certificate. 

Mr. CARPENTER. Mr. President, I want to submit whether that 
should not be confined to some particular certificate T 

Mr. Manager McMAHON. That is the express question exactly. 

Mr. CARPENTER. I do not understand it so. I nnderatand the 
question is what you would have done. 

Mr. MauMfcr McMAHON. No. 

Mr. CARPENTER. Let the question be read. 

The question was read by the Official Rej^orter, as follows : 

" Q. When yon inclosed one of these certificates of deposit to him, 
state what was the substance of the letter which you did send to him 
accompanying the certificate." . 

Mr. CARPENTER. I insist on knowing which particular certificate 
he refers to before he proves the answer that he received. 

Mr. Manager McMAHON. That is the identical question that haa 
been settled by the Senate in the express matter. 

The PRESIDENT pro tempore. The Chair overrules the oljection. 
The witness will answer the question. 

The Witness. I cannot state. 

Q. (By Mr. Manager McMahon.) Have you any recollection of the 
substance of any one of these letters T 

A. I have given the substance of some. 

Q. Tes, you have given the substance of the letters accompanying 
the express shipments. Now I want the substance of the letters ao- 
oompanying the certificates t 



Digitized by 



Google 



TBIAL OF WILLIAM W. BELKNAP. 



223 



A. I do not distiDgoi^h tbem. 

Q. Do :rou mean to say that you generally made the same state- 
ment to him in a letter iDclosing these, as yon would wheu you shipped 
the money to him by express T 

A. I should say so. 

Mr. CARPENTER. The question is whether you have any distinct 
recollection about it? 

The Witness. No, sir ; I have not. 

Q. (By Mr. Manager McMahox. ) Now, state to the court whether, 
ivben you sent these certificates forward by mail, yon received any 
acknowledgment from him of their receipt. 

A. I do not remember of any. I shoula say generally that he ai- 
rways acknowledged the receipt of remittances. That is my general 
recoIIectioD, but I do not remember any particular occasion. 

Q. After you became acquainted with General Belknap in 1670, 
state how intimate yon became with him and how well acquainted 
with him. 

A. I have never seen him very often ; I cannot tell, it is so long ago. 

Q. What were the relations between you and him socially T 

A. They were very friendly. He has been at my house in New 
York. That is years ago, not recently ; not for the last two or three 
years. 

Q. Has he staid at your house over night f 

A. I could not say that he ever did positively. He may have done 

80. 

Q. Have you visited him at his house in Washington? 

A. You mean socially t 

Q. Yes, sir. 

A. On one occasion only, I believe. 

Q. Do you remember at what time of the year the West Point com- 
mencement is heldt 

A. I do not. 

Q. Do you remember being at West Point with Mrs. Marsh at any 
time when General Belknap was there T 

A. I think I was, but I would not swear to it positively. 

Q. What year do you think that was in T 

A. It must have been three or four years ago. 

Q. In what year did your wife go to Europe T 

A. Eighteen hundred and seventy-two, I think. 

Q. Does that refresh your recollectioD now as to the timeiihat ehe 
was at West Point f 

A. It may have been that year, but I am not positive. 

Q. Who went with her to Europe at the time that she went f 

A. Mrs. Bower. 

Q. The present wife of the Secretary? 

A. Yes, sir. 

Q. Have you a recollection of beiog at West Point at the time Gen- 
eral Belknap was there, immediately prior to your wife and Mrs. Bower 
going to Europe? 

A. I have not. I have a recollection of being at West Point when 
they were there. 

Q Were you at West Point more than once? 

A. I do not remember. 

Q. Have you been there at a time General Belknap was thei9, since 
your wife returned from Europe ? 

A. I should say no ; but I am not positive. 

Q. But you do remember being there once some years ago? 

A. I do. 

Q. Have you a recollection of yoor wife staying there for several 
weeks? 

A. No, not several weeks. 

Q. How long a time ? 

A. I cannot tell. I think she was there for perhaps a week or two ; 
I am not at all certain of the time. 

Q. How long did you remain at the visit you made ? 

A. I think a day or two at a time, perhaps. I am not certain eyen 
about that. 

Q. State whether you went there, when ^ou went nn, more than 
once; or whether you went up, made one visit, and did not return? 

A. I cannot tell you positively ; but probably I was back and forth 
more than once. 

Q. Yon have stated that you paid General Belknap money in New 
York. About how many times in New York ? 

A. I should say one or more times; I cannot answer any more posi- 
tively. 

Q. When yon did not send him the money by express or send him 
a certificate of deposit, where did yon pay what was coming to him? 

Mr. CARPENTER. That we object to. We do not want an argu- 
ment on the question. 

Mr. Mana^r McMAHON. I will pnt the question in this form : 
When yon did not send the money by express or by certificate, how 
did yon pay it ? Do you object to that ? 

Mr. CARPENTER. It is a little better than the other. 

The Witness. I think on one occasion I bought a (jk)vemment 
bond. As far as I now remember, on all other occasions I gave him 
the money in New York in person. 

Q. (Bv Mr. Manager MgMahon.) In person ? 

A. I think so. If there was any olher mode I have forgotten it 

Q. When you paid the money to him in person, did you take any 
receipt from Uim, or receive jSkuy receipt 1 



A. I did not. 

Q. From what bank did you draw the money to ship to him to 
Washington City ? 

A. The bank where I kept my account— the National Bank of 
Commerce. 

Q. From what bank did you generally draw the money when yon 
paid it to him in person ? 

A. The same, I think, always. 

Q. State whether upon any one occasion you sent him money or 
delivered it to him without drawing a check upon your bank for the 
amount ? 

A. I do not know that I have ever done so. It is possible, but I 
do not remember any such case. 

Q. Do you know H. T. Crosby, of the Wftr Department ? 

A. Yes, sir. 

Q. Have you met him in New York City at any time ? 

A. I think he called at my house on one occasion to see General 
Belknap several years ago. 

Q. I referred to it for that purpose, to find out whether that re- 
freshed your recollection. He camo to your house to see General 
Belknap who was stopping there at that time ? 

A. I think so. 

Q. When you delivered this money in person to General Belknap, 
state what conversation passed between you and him as to the source 
from which this money came, ui>on what account it was ? Just give us 
the conversation ? 

Mr. CARPENTER. When and where? 

Mr. Bianager McMAHON. On any one occasion that he remem- 
bers. 

Mr. CARPENTER. Can you not come to some one occasion and 
give us that conversation ? 

Mr. Manager McMAHON. I am looking for light as well as you. 

Mr. CARPENTER. Goon. 

The Witness. I do no not remember any conversation between us. 

Q. (By Mr. Manager McMahon.) What did you say to him wheu 
you handed him the money ? 

A. Nothing. 

Q. Did he take the money ? 

A. Always. 

Q. What did he say on taking the money? 

A. Nothing that I remember. 

Q. I want to know if he made any inquiry of yon in regard to the 
account upon which the money was paid ? 

A. I do not remember that he ever did. 

^. Did you ever make any explanation to him of the account upon 
which the money was paid? 

A. I do not remember that I ever did. 

Q. Did you and he ever have any settlement or comparison of 
books, or an3rthing df that sort? 

A. Never. 

Q. You stated that the money was paid, at first $1,500 quarterly? 

Mr. CARPENTER. He has not said that money was paid at all. 

Mr. Manan^er McMAHON. He delivered it to Belknap. 

Mr. CARPENTER. The manager understands perfectly well the 
use of words. A payment presupposes an obligation to be satisfied. 
Sending money to a man does not necessarily imply that there is any 
indebtedness whatever^ and is not a payment. 

Mr. Mani^r McMAHON. I accept the criticism, but it is a nice 
one— a distinction between the payment of an obligation, and a 
present. 

Mr. CARPENTER. It is a very broad distinction on which human 
life may depend, and very well worth bearing in mind. 

Q. (By Mr. Manager McMahon.) When you delivered the money 
to him, as Mr. Carpenter wants it. you stated that you at first deliv- 
ered him |1.500 quarterly, and alter the lapse of one and a half or 
two years $1,500 semi-annually. State now whether you failed to 
deliver to him exactly at the time the amount that you were to de- 
liver to him, and if so, why ? 

A. The first sum sent was not sent 

Mr. CARPENTER. I want to object to that ouestion, Mr. Presi- 
dent. It is as disagreeable to me to seem to be captiona about 
objections as it is disagreeable to the Senate to have me captious ; 
but the insidious manner in which the facts of this case are sought 
to be kept out of view, while some deductions and conclusions are 
forced in as their substitute, is, although very ingenious and very 
artful and very gradual, yet perfectly apparent. We ought to have 
the ouestions so pnt to the witness that he will understand and that 
we shall understand precisely what transaction is being referred to. 
Now you call his attention to no particular transaction at all ; you 
do not name a place and do not fix a date ; you do not determine any 

E articular transaction ; and yet you are trying in that way to float 
im over all of them, when in the only instance in which you put the 
question direct yon did not get what you wanted to get, and I suppose 
that is the reason why the manager is now seeking to generalize. 
But it is an improper way, as I believe, to lead this witness. The 
manager knows perfectly well how to put the proper questions in a 
direct examination, not fix him between this bowlder and that rock. 



and lead him from step to step and over gulch and gulf, as he is doins 
nation. This is too big a thing to be played 
Let us have it out ; let us have the facta. 



by tills method of examination, 
on a small, mere game. 
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This is too big a conrt to be trifled with by that method of examina- 
tlou. Here is a man put on the stand to swear to we all know what. 
W'hy do not they let nim swear to it T Why do not they put him 
light straight forward and let us have these facts in their natural 
order, and not dragged out one after the other in this indirect and, 
as I think, improp>er way f 

Mr. Mauai^er McMAHON. Mr. President, it is a matter of great 
deprivation to the House of Representatives, no doubt, t)iat the able 
gout If man (and I say it in all seriousness and earnestness) does not 
sit hero to conduct the case of the Government for it; but that is 
on» of those accidents which we cannot prevent, fox the simple rea- 
son that he fails to be a member of the House. The House has se- 
lected us to try this case; and while we concede to the gentleman 
(und we concede it honestly, not in any other except the fairest 
nieauing) great ability in his profession and a full understanding of 
all the points of law and a full knowledge of all the details of prac- 
tice and a full aptitude in all the details of nisi priua trials, yet we 
most respectfully submit to the Senate that we, however humble, 
appear here trying this case on our side; and if the gentleman will 
but possess his soul in patience for a little while the time will come 
when he can double this witness up all over four or five times with 
his unusual skill, and he can bring out all this truth that we are now so 
insidiously suppressing. He can then make it appear that his cUent 
is innocent, and that all this that we are introducing as testimony 
lias nothing whatever to do with this case. A little patience now, a 
li- tie of that which we have exercised, and the time will come when 
all these material facts in this case, all this hidden truth can be 
brought oat in the full sunlight that we have had in the last three 
or lour days. Now we propose, and we must be allowed that priv- 
ilege, to put the questions to the witness. I never knew that right 
interfered with before. 

Mr. CAKPENTER. Well, Mr. President, I have had some little ex- 
perience in the trial of causes at niai prius, as the gentleman says, by 
which 1 mean an examination into fact-s, and I never saw a case tried 
under those circumstances in which one of two things did not occur: 
either the lawyer who examined his witness examined him properly, 
or the other lawyer, if he hixd any sense, objected to the improper 
questions put. I do not understand that the House of Representa- 
ti ves couies here with any greater dignity than we do, not a particle. 
The J are prosecutors, he is defendant ; and he has as much right here 
at this tribunal as the whole aggregate House of Representatives. 
They have no more right to put an improper question than we. 

Mr. Manager McMAHON. Understana me; we do not claim the 
right to put an improper question. We claim the right to condact 
the examination properly in the way that we see lit. 

Mr. CARPENTER. I will make an explanation to answer that, 
and say I do not claim to object to a proper question. That leaves 
us exactly where we started : Is this a prosier question or nott That 
is all I wish to say about it. 

Mr. SHERMAN. Let the question be read. 

The PRESIDENT i^ro tempore. The question will be read by the 
reporter. 

Thn question was read from the Official Reporter's short-hand notes, 
as follows : 

Q. Wheu yon delivered the monev to him yoa stated that you at first delivered 
him 91.500 quarlerly, and after the lapse of one and a half or two yearn $1,500 aemi* 
amiuully. State now whether you failed to deliver to him exactly at the time the 
amount that you were to deliver to him ; and, if so, why ? 

The PRESIDENT pro tempore. Shall this question be put t 

The question was decided in the affirmative. 

The PRESIDENT pro tempore. The objection is overruled, and the 
question will be answered. 

The Witness. If I understand the question, I should sa^ that it 
was my habit to send him money as soon as I heard from himi very 
soon after it was remitted to me. Is that the answer f 

Mr. Manager McMAHON. Yes, sir ; but the question goes further 
than that: whether you paid him, say within the last year, $1,500 
semi-annually at the times that you had been in the habit of sending 
to him previously T 

A. It was my habit to send it to him soon after having received it ; 
but those dates were somewhat irregular. 

Q> (By Mr. Manager McMauon.) In the last year state any irregu- 
larity about the dates and what amounts yon delivered him in the 
last year. 

A. I think the last money I sent him was about half of $1,500. 

Q. About what time of the year did you send that, and what year? 

A. I should say it was last Novemlxu:, but I am not positive. 

Q. November, 1875 T 

A. J should say so, but I am not positive. 

Q. You had received about $1,500 from the Southwest t 

A. Yes, sir. 

Q. Of which you sent forward one-half f 

A. Yes, sir. 

Q. Did you deliver the other half at any sabsequent date; and if 
so, to whomf 

A. I delivered it to BIrs. Belknap at the St. James Hotel, New 
York, I should say shortly before Cmristmas. 

Q. Last Christmas f 

A. Yes, sir. 

Q. How much did yon deliver to her there f 



A. I should say it was the half of the remittance that came to me 
from Mr. Evans, probably from $700 to $750. 

Q. When you delivered this money to Mrs. Belknap, state whether 
you had had any previous communication with the secretary of War 
couceming itt 

A. I think I wrote him, as was my custom, that I bad a remittance, 
and I think his reply was to call and see his wife, that she would be 
at the St. James Hotel at such a date. That is my recollection ; I am 
not absolute about it. I think that is the fact. 

Q. Give us the substance of the letter you received from General 
Belknap aj^ain, as near as yon can, the exact language, when you 
wrote to Mm last December that you had a remittance for him. Give 
us now the substiwce of his reply, or as near as you can the words of 
his reply. 

Mr. CARPENTER. May I be allowed to ask one question right 
there f 

Mr. Manager McMAHON. Yes. 

Q. (By Mr. Carpjsxter.) Have you any distinct recollection that 
you received any such letter t 

A. No, sir. 

Q. Then would it not be pretty difficult to give the contents of itt 
Do you now distinctly remember the circumstance that you did re- 
ceive such a letter from Belknap telling yon to go and see his wife f 

A. I do not know that I did — not positively. 

Mr. CARPENTER. Then it would be pretty difficult to give the 
contents of it. 

Q. (By Mr. Manager McMahon.) What is your beet reooUectiou 
as to whether you received a letter from him or not before you paid 
the money t-o his wife T 

Mr. CARPENTER. He says he has no distinct recollection. 

Mr. Manager McMAHON. No, I beg your pardon. I ask what is 
his best recollection about it. 

Mr. BLAIR. We submit, Mr. President, that when the witness sayB 
that he does not recollect receiving any such letter at all it is objec- 
tionable to ask the witness what his best recollection is of the con- 
tents of the letter which he says positively that he does not recollect 
having received. 

Mr. Manager McMAHON. Before the gentleman sits down a ques- 
tion may narrow this controversy. He luis already testified 

Mr. LOGAN. Ask him the question again, and let us know just 
what he does say. 

The following question was read by the Official Reporter from his 
short-hand notes : 

Q. Givf^ U8 the substance of the letter you received from General Belknap again, 
as near as you can, the exact language, when you wrote to him last December that 
yon had a remittance for him. Give us now the substance of his reply, or, as near 
as you can, the words of his reply. 

Mr. CARPENTER. Having asked this witness if he distinctly 
recollects receiving such a letter, and he having said he does not, the 
question in substance now is, what would have been the contents of 
it if he had received it T 

Mr. Manager McMAHON. I beg your pardon. I ask him now, what 
is his best recollection as to having received such a letter f 

Mr. eONKLING. Let him answer that. 

The PRESIDENT pro tempore. The witness will answer that ques- 
tion. 

Mr. Manager McMAHON. Of course prior to paying the money to 
Mrs. Belknap. 

The Witness. I shall have to make something of an explanation. 

Mr. Manager McMAHON. Go ahead. 

The Witness. When the remittance came from Mr. Evans — ^the 
last half— I wrote General Belknup and he wrote me back to send 
the money to his wife. No. 2222 G street, but that letter miscarried. 
I did not hear from him for I guess two weeks, perhaps three, I do 
not remember exactly, and I wrote him again ; and it was then, I 
think, that he told me to go and see his wife at the Saint James 
Hotel. ' I think he wrote me that ; and while she was in New Yoric 
the missent letter turned up, which had the direction in it that I 
have stated, to send this money to No. 2222 G street. 

Q. (Bv Mr. Manager McMahon.) Are these letters now in exist- 
ence or have they been destroyed T 

A. That letter I gave to Mrs. Belknap. 

Q. Which one do you refer to now t 

A. The delayed letter. 

Q. What became of the other which came to yon, the last one? 

A. That I destroyed^ no doubt. I do not remember positively about 
ix,; but it was my habit to do so. That is all I remember. 

Q. About what time of the year 1870 did you first become ac- 
quainted with John S. Evans T 

A. It must have been very early in October. 

Q. Have vou any iK>ints or memoranda by which you can fix the 
exact time f 

A. Nothing nearer than the date of the contract. 

Q. About how long before you entered into the contract with him 
that you refer to was it that you met him f How manv days before f 

A. I cannot say positively — four, five, six, or seven days probably. 

Q. What business was Mr. Evans pursuing in the city of Washing- 
ton when you first met him T 

A. He told me he was there seeking 

Mr. CARPENTER. That wiU not do. 
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Q. (By Mr. Manftgw MoMahon.) Where did Mr. Eyans reside in 
Washin^^ton City at that tiiae t 

A. I think he told me he redded 

Mr. CA£PENT£B. No matter what he told yon. We ohject to 
any ench conyersation. 

Q. (By Mr. Manager MoMahon.) How many interyiews did yon 
haye with him hef ore yon made the contract referred to t 

A. I cannot tell yon positiyely ; one or two, possibly three. 

Q. Did yon go to see nim first, or did he go to see yon t 

A. I went to see him, I think. 

Q. How came yon to go to see him— by whose direction f 

A. I think General Belknap's or his wife's, and I think it was the 
General himself who told me he was in the city. 

Q. What else did the General say f 

A. This refers to my appointment as post-trader f 

Q. Yes, sir. 

A. My reply wonld not include the first conyersation. 

Q. I am speaking now of what Genend Belknap said to yon that 
led yon to ^o and see Evans. 

A. He said he wonld appoint me to this place, post-trader at Fort 
Sill, I think, and he then told me that I had better go and see Mr. 
Eyans ; that he was in the city and im Mplicant for re-appointment ; 
and that if I was to ran the post myself I think he said I oaght to 
make an arrangement with him to buy out his stock of goods aXkd his 
buildings, because it would not be fair to turn him out of his position 
without Duying out his stock and buildings ; it would ruin nim, or 
something of that kind, and he wonld not consent to it. 

Q. You went to see Mr. Evans upon that f 

A. I did. 

Q. Did you see Mr. Evans and make an arrangement with him f 

A. Idii 

Q. Who eave yon the informati<m as to where he could be found f 

A. I think General Belknap himself. He might have told me the 
hotel or he might simply have said he was in the city and I searched 
for himj I do not remember, it is so long ago. 

Q. [Handing to the witness the agreement of October 8, 1870^ be- 
tween himself and J. 8. Evans, heretofore offered in evidence.] Look 
%t this befoie I ask any more questions and see if this is the agree- 
ment you subsequently entered into with Mr. Evans. Do you recog- 
nize your signature f 

A^ Yes, sir; I do. 

Q. Did Mr. Eyans sign that paper with you T 

A. He did. 

Q. This agreement was reduced to writing in New York City. State 
whether it was agreed to before it was reduced to writing, and. if so, 
where. In other words, whether you came to any understanding in 
Washington before yon went to New York City f 

A. We came to an understanding as to the amount he was willing 
to pay, if I wonld allow him to h(ud the post and continue the busi- 
ness at Fort Sill. 

Q. In that conneetion, without further questions, give us all that 
passed betwe^a you and Mr. Evans prior to the execution of this 
contract. 

Mr. CAKPENTEE. That we object to, Mr. President. 

Mr. MMia^r McMAHON. We have no objection to the submission 
of the question to the Senate if there is no argument to be made. 

The PRESIDENT pro tempore The Chair will submit the question 
to the Senate. 

Mr. CABPENTER. The Senate, of course, will observe that this 
calls for a conversation between the witness and a third person, not 
in our presence, with no pretense that we know anything about it. 

The PRESIDENT pro tempore. The question is on tbe admission 
of the interrogatory. 

The question was decided in the negative. 

The PRESIDENT pro tempore. The objection is sustained. 

Q. (By Mr. Manager McMahon.) You went to New York City and 
entered into this agteement f 

A. Yes, sir. 

Q. State whether after you came to an understanding with Mr. 
Evwds in Washington City you went to see the Secretary of War 
before you went to New York City t 

A. I think I did. 

Q. What passed between von and him at that timef What did 
you say to tbe Secretary of War and what did he say to you T 

A. I think I asked him if he would appoint Mr. Evans in my place 
if I would withdraw in his favor. 

Q. What did he sayf 

A. I think he assented. 

Q. Did you then go to New York T 

A. Yes, sir. 

Q. Did you, after this agreement was executed, send any word to 
the Secretary of War t 

A. There seems to have been a letter read here, but I had forgot- 
ten all about it. 

Q. To whom was Mr. Evans's commission as post-trader sent first 
by the Secretary of War, or Adjutant-General, or wherever it came 
from? 

A. Well, sir, from something that I have heard here I should have 
been led to suppose it was sent to me. . 

Mr. CARPENTER. If yon do not know, say so. 

16 I 



The Witness. I had forgotten. 

Q. (By Mr. Manager MoMahon.) After this agreement was exe- 
cuted between you and Mr. Evans, state how soon you received any 
money under it T 

A. I think in the following month. 

Q. Where did you deposit the moneys that you received from 
Evans ; in what bank f 

A. In the National Bank of Commerce, I think. 

Q. Have you the bank-book or anything to show the date at which 
you received tiie first |3,000 from Evans T 

A. I have not. 

Q. About how long did Evans continue to -p&y you |12,000 a year 
or $3,000 a quarter T 

Mr. CARPENTER. He has not stated that he ever paid it. 

Mr. Manager McMAHON. The agreement shows it. 

Mr. CARnSNTER. Yon have not offered the agreement in evi- 
dence. 

Mr. Manager McMAHON. O, yes ; it has been offered in evidence 
and read on a previous day. (To the witness. ) How long was it that 
you received quarterly from Evans $3,000 under this agreement T 

A. I should say perhaps eighteen months, more or less ; I am not 
certain about the time. 

Q. What led to the reduction from $12,000 a year to $6,000 a year? 

A. It was mainly the complaints of Evans and his partner, Mr. 
Fisher ; and the publication of the Tribune article may have had 
something to do with it. 

Q. Do you refer now to the article that was read here in evidence 
the other day as from the New York Tribune T 

A. Yes, sir. 

Q. After that article appeared in the New York Tribune, what con- 
versationpassed between you and General Belknap in regard to it f 

Mr. CARPENTER. Would it not be better and more in form to ask 
him if there ever was any conversation, and then to ask what it was f ^ 

Mr. Manager McMAHON. It seems to me it amounts to the same 
thing. 

Mr. CARPENTER. It seems to me it does not. You want to call 
the witness's attention to the fact that there was one, you remind 
him of that, and then you put your other questions. I would rather 
it should come in the other order. 

Mr. Manager McMAHON. I do not think I can accommodate the 
counsel in so small a matter as that. 

Mr. CARPENTER. Go ahead then. 

Q. (By Mr. Manager MoMahon.) What conversation, if any — I will 
put that in--pa86ed between you and the Secretary of War in regard 
to that New York Tribune article f 

A. I think the next time I saw him — ^but how soon after it was I can- 
not say, I think it might have been one month, or it might have been 
four— he asked me if 1 had a contract with Evans, and I think I asked 
him who he thought was the cause of the articles appearing in the 
Tribune, who was the instigator. At all events I think he told me 
who he thought was ; whe&er in reply to a question of mine or not, 
I am not certain. 

Q. What name did he givet 

A. I think he gave the name of General Hazen, that he thought he 
was. 

Q. Where did this conversation occur? 

A. My impression is that it was in New York. 

Q. Do you remember the business that brought him over there at 
that time? 

A. I do not at alL 

Q. When he asked you whether yon had a contract, what reply, if 
any, did you make f 

A. I said I had. 

Q. Did he make any inquijnr as to the terms of that contract T 

A. Not that I remember. I think not. 

Q. What further conversation passed between you and him in 
regard to that contract f 

A. None that I remember. 

Q. Who made the first reference to the New York Tribune article f 

A. I cannot tell you positively. 

Q. What conversation, if any, passed between yon in regard to the 
continuance of tins contract between you and Evans T 

A. Not any that I remember. 

Q. Have you stated all now that occurred between you and General 
Belknap upon that occasion when you state that he asked you if you 
had a contract and you told him you had T 

A. It was this conversation about who was the author of the article 
in the New York Tribune T 

Q. Yes, sir. 

A. It seems to me that I said something to him that I had reduced 
the bonus at the fort fVom $12,000 to $6,000. It seems to me I aaid 
something of that kind. ' 

Q. What did he say in answer to that f 

A. I do not remember that he said anything. I would not swear 
to that as veiy positive recollection, but it is the best I have. 

Q. Why did you communicate that fact to him that you had re- 
duced it to ^000 f 

Mr. CARPENTER. He is not positive that he did. 

Mr. Manager McMAHON. But he says that he thinks he did. (To 
the witness.) Why did yon oommnnioate that fact to him f 
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A. It seemed to be a natural one to commnnicate. 

Q. (By Mr. Mans^er McMahon.) WhyT 

Mr. CARPENTER. I object to that. What seemed to the witness 
to be natural to do, and why it seemed to be natural, cannot be proper 
testimony. 

Q. (By Mr. Manager McBIahon.) Why did you commnnicate to 
him the fact that you had reduced the bonus at the fort from $12,000 
to $6,000? 

A. Because I had been sending him this amount of money. 

Q. Did General Belknap know where these moneys came from that 
you were sending to him 7 

Mr. CARPENTER. I object to that question. That callfl for a 
conclnsioD, not for a fact. 

Mr. Man.'Gfer McMAHON. It is a square fact, I think. 

Mr. CARPENTER. I do not think it is. A conclusion may be drawn 
from a correspondence running through years, and a dozen conversa- 
tions ; but it 18 a conclusion always. If you ask him what he told 
General Belknap, or what Belknap ever said to him, that calls for a 
fact ; but to ask him whether he must have known such a thing calls 
for conclusion. 

Mr. Manager McMAHON. I do not ask whether he must have 
known. 

Mr. CARPENTER. You may ask whether he knew it. 

Mr. Manager McMAHON. I insist on the question. Did (General 
Belknap at this time know where this money was coming from that 
was being paid to him T 

The PRESIDENT pro tempore. The Chair will submit the question 
to the Senate, shall this interrogatory be Ibdmitted T 

The question was decided in the affirmative. 

Mr. Manager McMAHON. Answer the question, Mr. Marsh. 

The question was read by the Official Reporter from his short-hand 
notes, as follows : 

Q. Did General Belknap at this time know where the money was ooming from 
that was being paid to him i 

A. I should say that I presume he did. 

Q. (By Mr. Manager McMahon.) Had yon had at that time any 
business transactions with him whatever, except the Fort Sill matter T 

A. No, sir. 

Mr. CARPENTER. You have not shown any transaction between 
him and General Bolknap. 

Mr. Manager McMAHON. We have shown that this witness sent 
one-half the Fort Sill money to General Belknap. That is a trans- 
action. 

Mr. CARPENTER. Go ahead. 

Q. (By Mr. Manager McMahon.) What is your answer to the 
question, whether you ever had anv other business transactions or 
money transactions with General Belknap, except this Fort Sill or 
Southwest matter T 

A. I never had, to my recollection. 

Q. Where did all the money come from that you sent by express or 
certificate or that you delivered to General Belknap f From what 
source did it come f 

A. It came from John S. Evans & Co. 

Q. What connection had it with this contract which we have 
oflfered in evidence T 

A. It was in fulfillment of the terms of the contract. 

Q. State now whether, up to the 1st of March. 1876, you had deliv- 
ered to Mr. Belknap, or sent to him, the half ot all the money that 
you received from John S. Evans on account of this Fort Sill trans- 
action. 

A. I had, either to him or'one or both of his wives. 

Q. Upon how many occasions did you deliver money to his wife or 
wives! 

A. I sent the first money that came to me from the fort, the half 
of it, to his first wife, now deceased. 

Q. When was the second time f 

A. That was in December, 1975, about Christmas. 

Q. Then they were the first and last payments f 

A. Yes. sir. 

Q. Did you make any other payment, or deliveries, or shipments 
except the first and last to his wives f 

A. Not that I remember. 

Q. How did you send the first shipment, and about what time, to 
the second Mrs. Belknap, now dead 7 

A. It was in November, 1870. I sent it to her by express. 

Q. You have stated that you never sent money by express except 
upon orier. Who directed you to send that money by express to Mrs. 
Belknap T 

A. I do not think any one did. 

Q. How soon did you send it after you received it t 

A. I should say very soon; but I do not remember positively. 

Q. Did you send it by the same express company that you have 
spoken about, Adams Express f 

A. I am not positi ve^it is so long ago. May I be allowed to explain T 

Mr. Manager McMAHON. Yes, sir. 

A. According to the express company's books 

Mr. CARPENTER. Never mind that. 

Mr. Manager McMAHON. The witness has a right to make the 
explanation. 

A. According to the express company's books as produced heiOi the 



first remittance was sent to Ctoneral Belknap. I have a very clear 
recollection that I sent the monev to her. 

Mr. CARPENTER. Probably it is a mistake in the entry in the 
book. 

A. I do not know that it was. If I was called upon to explain it, 
I should say thab inside of the package addressed to nim was another 
sealed package addressed to her with the money in it. I am sure I 
sent the money to her. 

Q. (By Mr. Manager McMahon.) Do you remember the day that 
the second Mrs. Belknap died f 

A. It was very late in December; 1870. 

Q. The 30th or 31st of December, was it not f 

A. About that date. 

Q. Do you not remember that on New Year's Day there was no ob- 
servance of the day here on account of her death f I refer to that to 
fix the time. 

A. I do not remember that fact. 

Q. It was about the last day of December, 1870 1 

A. Yes, sir. 

Q. How many children had General Bolknap t 

A. By this wife one. 

Mr. BLACK. Do you want to know about the rest T 

Mr. Manager McMAHON. No, that is all I want. (To the wit- 
ness.) He had one child. How old was it at the time its mother 
diedt 

A. I cannot tell you. It was very young. 

Q. (By Mr. Manager McMahon.) How soon after the death of the 
mother did the child die f 

A. I should say the following summer. 

Q. That would be in 1871 T 

A. Yes, sir. I am not positive about that date. 

Q. Have you any recollection about the time that General Belknap 
married his present wife t 

A. No, sir ; not positively. 

Q. In making your application for appointment as post-trader you 
filed a recommendation 

Mr. CARPENTER. Will not the manager ask him whether he ever 
did make an application and how he did make it f 

Mr. Manager McMAHON. That has been proved already. 

Mr. CARPENTER. Then do not state it again. 

Mr. Manager McMAHON. I am simply coming to the question. 
(To the witness.) You filed a recommendation. State whether yon 
made any application to Senator Sherman for a recommendation f 

A. I did not personally. 

Q. Did you ever file any recommendation from Senator Sherman? 

A. I do not remember. 

Q. You filed one, I believe the record shows, from Job Stevenson T 

A. Yes, sir ; but I had forgotten it. 

Mr. CARPENTER, (to Mr. Manager McMahon.) Will you ask the 
witness who this Job Stevenson is T 

Q. TBy Mr. Manager McMahon.) Who was Hon. Job E. Stevenson t 

A. A'member of Congress. A member of the House from Cincin- 
nati. I do not know whether he was in the House at that time. 

Q. He had been a member t 

A. He had been a member ; whether he was at that time or not, I 
am not certain. 

Mr. Manager McMAHON. That is all for the present, I believe. 
We are through with the direct examination. 

Mr. CARPENTER. If the court please, with the permission of the 
managers, at this point I will ask the court for an attachment against 
Mr. Evans. He has been subpcenaed, as the record shows, and I be- 
lieve has not answered to his name at alL He is an important wit- 
ness for this defense, and we ask that an attachment may issue now 
and be put in the hands of the Sergeant-at-Arms before the next train 
leaves for New York. 

Mr. Manager McMAHON. I simply desire to state in that connec- 
tion that Mr. Evans is an important witness for the prosecution, and 
has been subpoenaed and ordered here by telegraph on several occa- 
sions, and that an attachment would have been issued by the CU)v- 
emment for him if we had not the information that he had started on 
the 4th of July to be here. 

Mr. BIACK. Where from T 

Mr. Manager McMAHON. From Fort Sill, our dispatch says. 

The PRESIDENT pro tempore. Is there objection to issuing the 
attachment f 

Mr. Manager JENKS. None. We want it. 

Mr. Manager McMAHON. We make no objection to the issuing of 
the attachment, provided the proper foundation is laid. We do not 
wish to be held responsible for it. 

Mr. CARPENTER. The return of the Segeant-at-Arms shows that 
he was subpoBnaed. 

Mr. Manager McMAHON. By telegraph. I do not know whether 
that would be held sufficient. 

Mr. CARPENTER. He is on the list of witnesses which Mr. Bel- 
knap asked to have sulTpoenaed. 

Mr. SHERMAN. I ask for the reading of the return of the officer 
who made the service. 

Mr. CARPENTER. The sabpoBua was denied to Mr. Belknap on 
the ground that Evans had already been subpcenaed by the Govern- 
ment. 
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Mr. Manager McMAHON. And the Gk>Yeinment in good faith hae 
eabpcenaed him and desires his attendance. 

The PRESIDENT pro tempore. The Secretary will report the re- 
turUt 

The Chief Clbre. The retnm to the snbpcena to John S. Evans, 
made by the Sergeant-at-Arms, is in the following words : 

Wabhington, D. C, July 1, 1876. 
I made service of the within sabpcena, telegraphing the same to the within-named 
John S. Evans, at Fort Sill, Indian Territory, on the evening of the Sad day of June, 
1876. 

JOHN B. FEENCH. 
Sergeant^at-Armt United States Senate, 

Mr. Manager McMAHON. I wiU state in addition that I have seen 
a dispatch in the Serffeant-at- Arms' room from John S. Evans ackno wl- 
edg;iDg the receipt of this sabpcsna. 

Mr. CARPENTER. On that we ask for an attachment. 

The PRESIDENT pro tempore. The counsel asks for an attach- 
ment. Shall it be granted? The Chair hears no objection. It is so 
ordered. 

Mr. CARPENTER. We want it placed in the hands of the Ser- 
geant-at-Arms at once. 

The PRESIDENT oro tempore. It will be. 

Mr. EDMUNDS. May I inquire of the Chair whether there was 
proof that Evans had been served T 

The PRESIDENT pro tempore. It was stated that there was an ac- 
knowledgment of his service by telegraph. 

Mr. EDMUNDS. I move to recoDSider that order. 

The PRESIDENT i»ro tempore. The qaestion is on the motion to 
reconsider. 

The motion to reconsider wais agreed to. 

The PRESIDENT j>ro ten^pore. The question now is on ordering 
the attachment. 

Mr. EDMUNDS. I should like to have the proof of service read. 

The PRESIDENT i>ro tempore. It has been road. The Secretary 
will read it asain. 

Mr. MERRIMON. I ask counsel to state the ground on which they 
base their motion for this attachment. 

Mr. CARPENTER. Mr. President, I will state the facts of the case 
as I understand them. Mr. Evans is re^grded by us as one of the 
most material witnesses for the defense. He was on the original list 
famished by us to the Secretary upon which subpoenas were ordered 
by this court to issue. The proper authorities— I do not remember 
whether the Secretary or the Sergeant-at-Arms — declined to summon 
him for us ; at all events the witnesses who had been subpoenaed by 
the Oovemment were not subpoenaed as for the defendant, of course 
to save the expense of a double subpoena, which was unnecessary ; 
but our request was for a subpoena for him to bring him here on tne 
6th of July. The subpoena tnat was issued was a telegraphic sub- 
poena or a subpoena telegraphed over the wires to him which he ac- 
knowledges the receipt and service of by telegraph. I understand 
that that is the way m which all the witnesses at this trial have been 
sabpoenaed. I want to state in that connection that unless Mr. Evans 
is here when the case closes on the part of the prosecution we shall 
be driven to appeal to the court to delay the trial till he can be here. 
For the purpose of avoiding that motion, which we shall be com- 
pelled to make, I interrupted the managers, with their consent, as soon 
as I learned the fact that he was not here, to make this motion, so 
that no time may be lost by our neglect. We understand that he is 
to-day at Fort SilL 

Mr. EDMUNDS. I ask that the return of the Sergeant-at-Arms on 
the subpoena that contains the name of Evans be read, that we may 
see what is the official prool 

The PRESIDENT pro tempore. The Chair so understood, and it has 
been sent for. 

Meantime may I inquire whether the counsel is right in saying that 
the service of ail subpoenas for this trial on witnesses at a distance 
has been made by telegraph t 

Mr. CARPENTER. I understand so. 

The PRESIDENT j>ro tempore. Not all, the Chair is informed by 
the Serffeant-at-Arms. 

Mr. Manager LAPHAM. In no case, as I understand, except by a 
previous arrangement with the witnesses who have been here berore 
one of the committees. 

Mr. CONKLING. Had this man been here f 

Mr. Manager LAPHAM. Yes, sir. 

Mr. CONKLING. So that you had his consent T 

Mr. ManM[er IjAPHAM. I am not certain as to that. 

Mr. STEVENSON. Mr. President, what has become of the sub- 
poena T 

The PRESIDENT j>ro tempore. It is in the hands of one of the clerks, 
and has been sent for. It was sent out to have the attachment made 
out. It will be here as soon as he can be reached. 

Mr. STEVENSON. I should like to inquire of the managers or 
counsel for the defense if there is any law to summon a witness by 
telegraph. I am not aware of any. 

"bS, Manager McMAHON. Mr. President, did I understand the 
Senator as making the inquiry of me or of the counsel f 

Bfr. STEVENSON. I ask the question of either side. I understood 
the witnesses to have been sommoned by telegraph. I want to know 
whether that was a legal summons or not 



Mr. Manager McMAHON. I would state to the honorable Senator 
that the Government stands in a different position probably in this 
case from the defendant. 

Mr. STEVENSON. I was only speaking as to this gentleman f 

Mr. Manager McMAHON. Tms gentleman is in the category of all 
the other of the Government witnesses, except some few about the 
city. They had all been regularly subpoenaed before House commit- 
tees and had testified before House committees and were not finally 
discharged by the House conmiittees, but ordered to go until further 
notified by telegraph ; but of course that confers no power upon the 
Senate other than it may have 

Mr. CONKLING. And this is one of those witnesses f 

Mr. Manager McMAHON. Yes, sir. 

The PRESIDENT pro tempore. The Chair is informed and will state 
that in all cases where telcj^raphio service occurred the parties re- 
sponded to the ser\dce by dispatch. 

Mr. EDMUNDS. We want to see the papers. We w^nt the return 
oi the Sergeant-at-Arms. 

The PRESIDENT pro tempore. A messenger has been dispatched 
for the paper. 

Mr. EDMUNDS. Cannot the trial go on in the mean time T 

The PRESIDENT pro tempore. That is left to the parties. 

Mr. SHERMAN. The reporter can read the return. 

Mr. CARPENTER. The reporter has the return in his minutes. 

Mr. STEVENSON. I do not know that a service by dispatch would 
authorize an attachment. 

Mr. LOGAN. I wish to make an inquiry. A few days a^ a request 
was made for an attachment to issue against certam witnesses. I 
should like to know if that attachment was issued. 

The PRESIDENT pro tempore The application was withdrawn. No 
such order was made. 

Mr. Manager JENKS. I ask unanimous consent to make a request 
that the attachment shall be issued, and then when the witness comes 
in if he were not regularly served it can be found out by inquiring of 
him upon oath, and of course there would be no penalty, in pursuance 
of that attachment, inflicted. The process of attachment is only a 
means of bringing him in, and it would only amount in substance to 
a subpoena to appear forthwith, as in many cases we do have subpoe- 
nas issued to appear forthwith and bring in the witness then and 
there. Now in lieu of that, as he has been served by subpoena over 
the wires and as he has acknowledged that fact, if he be brought here 
upon an attachment and it does not appear that he has been sub- 
poenaed and had full notice, let it have the effect only of a subpoena 
to appear forthwith ; and in the event of his saying that he had no- 
tice and opportunity to appear and disregarded it, then he ought to 
be punished. 

Mr. CONKLING. The question I suggest is one of power. Have 
we power to attach a witness who has not been subpoenaed legally T 
By " legally" I mean as the law says he shall be. 

Mr. Manager JENKS. I should say you have not power to attach 
in the sense of punishment ; but you have power to bring in ; and . 
the question as to whether that power has been rightly exercised 
may be determined by proof afterward. Then you can prove that 
you have issued your process and that you had power to issue it. 

Mr. EDMUNDS. Have we the power to deprive witness of his liberty 
all the way from Fort Sill here if he has not committed any offense T 

Mr. Manager JENEIS. It would only have the effect of a subpoena 
that he appear forthwith in that event. It is purely discretionary to 
punish or not punish. 

Mr. BLACK. The attachment is an order to arrest him, is it not, 
Mr. Jenks, and bring him here T 

Mr. Manager JENKS. That was the ordinary process to bring in 
a suitor at the common law ; but there was no special harm done ; 
it was merely to bring him into court. This is only as a matter of 
defense: the application comes from your own side. 

Mr. BLACK. From our sidet 

Mr. Manager JENKS. From you. 

Mr. EDMUNDS. I move that this subject be laid on the table for 
the time being. 

The PRESIDENT pro tempore. The return has been read by the 
Secretary; and the reporter can read it from his notes of what the 
Secretary read. 

Mr. EDMUNDS. We shall get it presently. I move to lay the sub- 
ject on the table. 

The motion was agreed to. 

Mr. CARPENTER. Mr. President. I do not know, after the thing 
is laid on the table, whether we shall have any rights over it again 
or not. We desire to state that if Mr. Evans is not here when the 
prosecution close their case, we shall be compelled to move for an 
adjournment until such time as he can be produced. 

The PRESIDENT pro tempore. The service is here now. 

Mr. CONKLING. Let us hear it read. 

The PRESIDENT pro tempore. Is there objection to having the re- 
turn read T The Chair hears none, and it will be read. 

The Chief Clerk read as follows: 

Washington, July 1, 1876. 

I mftde service of tlie within snbpoBna, telegraphing the same to the within-named 
John S. Evans at Fort Sill, Indian Territory, on the evening of the S3d day of June, 
1876. 

JOHN B. FRENCH, 
Sergeant-at-Arme, United States SenaXe. 
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Mr. EDMUNDS. Tliat is no service in point of law. 

Mr. CARPENTER. We have done eve^hing in our power abont 
that man. We have famished his name as a witness, and the court 
has ordered hini to be subpoenaed* 

Mr. EDMUNDS. It is not your fault. 

Mr. CONKLING. I do not see that the counsel could do anything 
more. 

Mr. Manager HOAR. I suppose he will be here ; but I do not think 
it unreasonable to require the counsel to reduce to writing what they 
propose to prove by him. 

Mr. EDMUNDS. I ask unanimous consent to move that a subpoena 
issue for John S. Evans, commanding him to appear forthwith. 

The PRESIDENT pro tempore. The Senator from Vermont moves 
that a subpoena be issued commanding Mr. Evans to appear here 
forthwith. 

The motion was agreed to. 

The PRESIDENT pro tempore. The order will be executed. 

Mr. EDMUNDS. Now let us see if we cannot get that process 
served according to law. 

Mr. Manager McMAHON. I would prefer that the subpoena issue 
upon behalf of the defendant, because I wish any application for con- 
tinuance to be based upon their own ground, not upon ours. 

Mr. EDMUNDS. We are executing our own order. 

The PRESIDENT pro tempore. The direct examination of the wit- 
ness Marsh has been concluded. The counsel will proceed with the 
cross-examination. 

Mr. CARPENTER. Mr. President, the examination of this witness 
has been rather i)eculiar. He has been escorted around the case two 
or three times. He has at times been brought very near the border 
of it ; but whether he has passed over the limit into anything that is 
material and whether he has testified to anything that we need con 
trovert in many particulars must depend upon a most critical exam- 
ination of the precise words which the manager and the witness, who 
have understood each other so well, have employed. I therefore ask 
(and the court will see that it is not at all for delay, but only for the 
purpose of having an opportunity to examine his testimony in print 
to-morrow) that we may be permitted to waive this afternoon the 
cro€s-exami nation of this witness and take it up to-morrow or at 
some subsequent stage of the trial. 

The PRESIDENT pro tempore. Is there objection to this course 
being pursued f The Chair hears none. 

Mr. Manager McMAHON. Mr. Marsh, before you leave the stand 
I want to ask one question which I had really forgotten. TTo Mr. 
Carpenter.) You have no objection to making the case complete for 
you, of course ? 

Mr. CARPENTER. Certainly not. 

Caleb P. Marsh's examination continued. 
By Mr. Manager McMahon : 

Q. When Mr. Evans wanted any favors or applications made to the 
War Department, state, if you have any knowledjee^hether he made 
application to you or directly to the Secretary of War. 

M r. CARPENTER. When he made application t There is no proof 
he ever did make application. 

The Witness. He has made application to me. 

Q. (By Mr. Manager McMahon.) What did you do with those ap- 
pltcatioDS T 

A. It was my habit to forward them to the Secretary of War. 

Q. What would the Secretary of War do with his answer to the 
requests or applications? 

A. I do not know, I am sure. Repeat the (juestion, please. 

Q. After you had forwarded these applications or requests of Mr. 
Evans to the Secretary of War, what notice, and how, would be 
taken of them by the Secretary of War T 

A. That was usually the last I would hear of them. 

Q. State whether upon any occasion the request was transmitted 
back through you t 

A. I do not remember any. 

Q. Do you remember an^hing about any complaints being made 
at any time about the selling oi spirituous liquors by Evans or the 
introduction of them into the Indian Territory t 

A. I do not now remember. 

Q. Have you any recollection of being consulted by the Secretary 
of War upon that question at any time T 

A. I do not remember. 

William B. Hazbn sworn and examined. 

By Mr. Manager McMahon : 
Question. General, you are in the Army f 
Answer. I am. 
Q. In what position T 

A. I am a colonel of the Sixth Infantry and brevet mi^or-general. 
Q. How long have you been colonel of that regiment t 
A. Since 1868. 

Q. In 1870 where was it stationed T 

A. In 1870 my regiment was stationed in the Indian Territory. 
Q. Was Fort Sill within your lines t 

A. Itwasinmyoommand but a small portion of the time; but four 
companies of my regiment were stationed there. 



Q. How long were four companies of your command stationed there 
and during what period of time t 

A. They went there in the spring of 1868, and I think they remained 
there for two or three years ; I do not remember precisely. 

Q. Where were you stationed in, say, February, 18721 

A. I was stationed at Fort Hays. Kansas. 

Q. Were any of your troops at that time at Fort Sillt 

A. I think they were. They were or had just been removed from 
there. 

Q. Have you been personally to Fort Sill T 

A. I have been. 

Q. Have yon ever seen the contract between John S. Evans and 
Marsh T 

A. I never have. 

Q. Were you at Fort Sill at anytime between, say, July 1, 1870, and 
February 17, 1872 T 

A. No. 

Q. Was Fort Sill under your comnuuid, do you say f 

A. Fort Sill was under my command for a very short time in 1869 
or 1870; perhaps it was in 1870. 

Q. Wbat time of 1870! 

A. It was the latter part of 1870, and probably the first part of 1871. 

Q. Was your attention called at any time to the post-tradership at 
Fort Sillt. 

A. It was. 

Q. By whom T 

A. By a great many officers of my own regiment and of the Tenth 
Cavalry, but particularly by Lieutenant Pratt of the Tenth Cavalry ; 
and also I would say by Mr. Fisher, one of the members of the firm 
of Evans & Fisher. 

Q. Was your attention called to it officially as an officer of the 
Army T 

A. As an officer of the Army. ^ 

Q. Did you communicate these facts directly or indirectly to the 
Military Committee of the House t 

A. I did. 

Mr. CARPENTER. One moment We object to that. We under- 
stand that the method of communication in the Army is not through 
Congress. 

Mr. Manager McMAHON. We shall find out about that. 

Mr. CARPENTER. We object to thia question. 

The PRESIDENT pro tempore. Do the managers insist upon it f 

Mr. Manager McMAHON. I will withdraw it for the present. 

The PRESIDENT pro tempore. The question is withdrawn. 

Q. (By Mr. Manager McMahon.) Did you come on to Washington 
City in February, 1872 T 

A. I did. 

Q. State, if you know, who furnished the information upon which 
the New York Tribune article was published. 

Mr. CARPENTER. That we object to. What can be the object 
of that testimony f 

Mr .Manager McMAHON. Of course the gentleman has a right to 
require me to state the object, and I will state it. From our own 
stand-point, assuming the testimony which we have already given to 
be correct, which we have a right to do, we have heretofore proven 
that the article in the New York Tribune was brought to the knowl- 
edge of General Belknap. We have to-day proven that General 
Belknap had ascertained that the authority for those charges was 
General Hazen, who had Fort Sill within his lines and who had 
troops stationed there. We have had from another source that Gen- 
eral Belknap was exceedingly indig^nant because these facts had been 
reported either to the Military Committee or to the newspapers. [Mr. 
Carpenter shook his head.] I beg your pardon, gentlemen. Shaking 
of the head will not wipe out the record. The record shows that Gen- 
eral Belknap was very indignant because Ctoneral Hazen had re^ire- 
sented the faets to the Military Committee instead of representing 
the fact« to him. 

Mr. CARPENTER. That is right, but that is not the way you 
stated it before. 

Mr. Manager McMAHON. That is my statement, that he was in- 
dignant because General Hazen had represented it to a committee in- 
stead of to him. Now this is the inference we want to draw from it : 
There is no libel in the New York Tribune article upon Secretary 
Belknap ; on the contrary, if you will read that article you will find 
that it expressly excludes the Secretary from participation in this 
matter, and says that he knows nothing about it. It is no libel upon 
him in a newspaper, which is a subject upon which my friend is so 
sensitive, and upon which the counsel made the point, and very prop- 
erly, that a man should not every time run and see the author of a 
newspaper article ; but here are charges put in this article, coining 
from an officer whose name is not given, but then at the bottom of 
it is stated that these charges are made on the authority of a high 
officer under the Government in the Army. Here is the Secretary of 
War not charged, not implicated, no libel put upon his cliaracter. no 
stain upon him, but a grievance, a monstrous grievance is caUea to 
his attention, one that demanded the immediate arm of the Govern- 
ment to remedy if it were true. While I submit to the decision that 
was made a while ago in regard to the testimony of Mr. WhitelawReid, 
and did not propose to argue it at that time, I say that it is the very 
highest kind of testimony upon a qiMstion like tnis, that when these 
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charges are made in a public newspaper, not against this gentleman 
-who 18 upon trial, but against certain other individnals, and pnblio 
attention is called to them, an extract from a letter qnoted with 
quotation marks to indicate tiiat it is an extract from an officer at 
that point, and then that is fathered by a leading officer in the 
Army — I say we have a riffht to show, as we propose now to show, that 
instead of hunting up whether these things are true or not, instead 
of endeavoring as an officer of the Army to correct these evils, he 
cloaks them, does not inquire even when he knows the officer who is 
the authority for this statement, or the officer commanding this par- 
ticular post. He shuts Ms e^e to the transaction and goes nowhere 
for information. He goes neither to Mr. Smalley, who wrote the ar- 
ticle, nor to Mr. Beid, who published it, nor to General Hazen, who 
was the authority for it ; and, as we shall show hereafter, he neither 
goes to Evans nor to Caleb P. Marsh to learn anything about it. 

Are there no inferences to be drawn from these facts f Is it not 
the best kind of testimony when we have got the peculiar case that 
we have here f Then what are vour relations^ Mr. Secretary, or what 
were your relations to this man T Was Mr. Biarsh privately milking 
him and dividing with you and you knew it? The inference is 
almost irresistible that he was aware of all these facts. He knew 
that General Hazen was the man who was responsible for this state- 
ment, and yet he neither corrects the abuses nor calls upon General 
Hazen in any shape or form : but gentlemen on the other side seem 
to feel, and they hide themselves under that, that they are indignant. 
He becomes very indignant because instead of the matter being repre- 
sented to him, the Secretarv of War, it was represented to a Military 
Committee. The fact of the matter was known when it was repre- 
sented to the Military Committee and represented through the pub- 
lic press and represented to the Secretary of War ; yet that sore, that 
disgraceful corruption, that cancer upon the body-polite was never 
probed into, fiever cut out, until JSnaiUy it grew so rotten that it fell 
to pieces of its own accord. 

Mr. EDMUNDS. I should like to ask the managers a question, if I 
may do so. How can it make any difference if as is shown the re- 
spondent believed that General Hazen was the author of this article, 
or the informer, whether that belief was i^ell-founded or ill-founded 
on the theory tliat you have presented T 

Mr. Manager McMAHON. I make no point as to its being well or 
ill founded. I simply ask the witness whether after it whs pub- 
lished — and that is my whole point ; if it is not good the question 
faUs — and he was aware that General Hazen did inspire this article 
and was the authority for it, he made no inquiry from him as to 
whether it was true and upon what authority he based his statement. 

Mr. EDMUNDS. My inquiry is this, Mr. President, if I may have 
unanimous consent to make it: It has been stated in the evidence 
that General Belknan believed that Ctoneral Hazen was the originator 
or author of these charges. The point of the managers is that his 
taking no action to correct it, if he did take none, is a circumstance 
to be considered. If General Belknap did believe this to be true, 
how is it of any consequence for us to mquire whether General Hazen 
was in fact or not the author or as to the inference produced on the 
mind of the respondent f 

Mr. Manager McMAHON. If t^e Senator will permit me to answer 
his question, if the Secretiuy of War did not believe what to be tmet 

Mr. EDMUNDS. That Hazen was the author or orignator of the 
article. 

Mr. Manager McMAHON. I think we do not still understand each 
other, because my point is that if, as has been testified, the Secretary 
of War believed General Hazen to be the author of the article, it was 
his duty, having a responsible name for it, to make inquiry of General 
Hazen. We have proposed to show that he made no inquiry of any- 
body else ; that he did not make it of General Grierson, who was m 
command : that he did not make it of this man or that man who was 
authorized ; and we want to close up the entire gap to show that he 
made inquiry of no person. 

Mr. BLACK. He did make inquiry of General Grierson. 

Mr. Manager McMAHON. I beg your pardon ; he did not ask in 
his letter to Mr. Grierson whether Evans was paying (12,000 to Marsh. 
He asked jnietty much everything else that coulcT be asked except 
that. 

Mr. STEVENSON. May I ask the gentleman what the preeise 
question is f 

Mr. Manager McMAHON. We have had so much argument that 
perhaps I have forgotten the exact question : but this is the point: I 
desire to ask the witness whether after this article was published 
General Belknap made any official or personal inquiry of him in re- 
gard to the truth of the statements contained in it. 

Mr. Manager LAPHAM. The question objected to is whether Gen- 
eral Hazen furnished the information. 

Mr. Manager McMAHON. I see the question that was put. It is 
possibly imimportant, and in that view I will vary the question and 
we can consider the argument as made on the next question. 

Mt. CARPENTER. That is, on your sidet 

Mr. Manager McMAHON. Yes, sir. 

Mr. CARPENTER. We have not made any argument. 

Q. (By Mr. Mcmager MoMaboit. ) After the publication of the arti- 
cle in the New York Tribune, state whether the Secretary of War 
officially or otherwise made any inquiry of yon in regard to the truth 
of the statements conti^ed in the article. 



Mr. CARPENTER. That question we object to. 

Mr. Manager McMAHON. I ask the court to consider my argu- 
ment as made on this question. 

Mr. CARPENTER. There isa littleincidentalwaysrunningthrough 
this case. We cannot argue the question of admissibility without 
having a little more or less summing-up of the case. The precise 
(question has been explained here ; that is the mode of putting it. It 
is if Mr. Belknap thought that Hazen was the author of that article 
why did he not go to General Hazen T The testimony has already 
shown that Belknap was indignant at Hazen because he had violated 
the regulations of the Army and had not communicated what he pre- 
tended to know as a fact through the military channels, as it was his 
duty to do, but poured it out into the bosom of a congressional com- 
mittee. The testimony also shows that Belknap did go to work in- 
vestigating this matter through the proper channels. He wrote a 
letter to Grierson, who was in command of the post, and to Evans, 
and to others there, in regard to the matter. The letter of Mr. Grier- 
son making his rejiort is on the 18th of February. It was received 
about ten days after that, and the order correcting the whole thing 
was made on the 25th of March. 

Is it possible that Mr. Belknap is to be condemned here because he 
did not select that particular method of investigation which the 
managers wish he had selected t He went to work regularly and ef- 
ficiently. He did not wish to imitate the irregular conduct of Gene- 
ral Hazen. Because Hazen had violated his duty and the regulations 
of the Army, it was not necessary that Belknap should also violate 
his duty, nor was it necessary that he should chase the newspaper 
or chase any correspondent of a newspaper; but he set immedi- 
ately to work investigating through the regular military channels, 
where officers made their reports upon their character as officers and 
where if they were untrue they could be court-martialed for tlieir un- 
truth: not anonymous correspondence in newspapers, but regular 
official investigation, and on the 25th of March the whole matter was 
cured by the order of that date. 

That is the state of facts. The question put to the witness is, did 
General Belknap go to you about this matter T They might as well 
call any other man in Washington and ask, ''Did he go to you about 
it." Belknap waa under no ooligation to go to General Hazen. He 
went throng the regular channel to the commander of the post. 
General Hazen was not the commander of that post, and if General 
Hfluzen had known anything of irregularities there while he was in 
command of the post the regulations of war made it his duty to com- 
municate it through the military authorities, not through political 
and congressional channels, but to make it directly through the offi- 
cial military channels. Then it could be corrected accordmg to the 
discipline of the Ajmy. 

The PRESIDENT^wv tempore. The Chair will submit the question, 
Shall this interrogatory be admitted? 

The question being put, there were on a division— ayes 15, noes 16 ; 
no quorum voting. 

Blr. EDMUNDS. Let us have the yeas and nays. 

Mr. ANTHONY. There is a quorum here. Let us have a further 
count. 

Mr. EDMUNDS. I yield to the suggestion of the Senator from 
Rhode Island. Let us take another division. 

Several SenAlTOBS. Let' the reporter read the question. 

The question was read, as follows : 

Q. After the pabllcation of this artiole in the New York Tribune, state whether 
the Secretary of War, officially or otherwise, made any inquiry of you in regard to 
the truth of the statements contained in that article ? 

The PRESIDENT pro tempore. The question is, Shall this inter- 
ro^tory be admitted f 

The question was determined in the affirmative, there being on a 
division— ayes 19, noes 18. 

Q. (By Mr. Manager McMahon.) General, you will answer the 
question. 

A. He did not. 

Q. State whether you were in Washington City at any time after 
the publication of that article in the New York Tribune. 

As I was here under subpoena immediately after. 

Q. State what were the relations between you and the Secretary 
of War up to February, 1872. 

A. So far as I knew, they were perfectly friendly. 

Q. You testified, I believe, before the Military Committee at that 
timef 

A. I did. 

Q. How long did you remain in the city of Washingtont 

A. I was here four days in all. 

Q. Did you meet the Secretary of War during that timef 

A. I think I did. 

Q. There has been a criticism made upon your communicating this 
matter to the Military Committee instead of communicating it through 
the regular channels to the Secretary of War. State your views of 
that question. 

Mr. CARPENTER. We object to that. 

Mr. Manager McMAHON. You asked that question of General 
McDowell. 

Mr. CARPENTER. You propose to swear down my argument. 
This witness's opinion upon the proper construction of the rules and 
regulations of war, which are statutes of the United States, as to 
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what his duty wonld be, might swear our argaments away, and we 
should not stand a fair chance. 

Mr. Manager HOAR. Will the counsel allow me to ask him a mies- 
tiou T Did not the learned counsel put this precise question to Gen- 
eral McDowell T 

Mr. CARPENTER. And on your objection I withdrew it. 

Mr. Manager McMAHON. I beg your pardon. The court allowed 
it to be put. 

Mr. CARPENTER. Very well. If that is so I can say nothing. 

The Witness. My testimony before the committee had nothing 

Mr. CARPENTER. You are not interrogated about that testimony 
at all. 

Mr. Manager McMAHON. We do not care about that, but simply 
why you ms^e the statement before the Military Committee ; that is, 
why you communicated the fact to them instead of communicating 
it to the Secretary of War f 

The Witness. The main points of my testimony had been com- 
municated several times through the military chiuinels. It referred 
to the law of 1866 regarding the furnishing of these same stores by 
sutlers. 

Mr. CARPENTER. The witness is called on for an essay on one 
subject and he is giving an essay upon another subject. He was in- 
quired as to what his duty was in regard to communicating these 
&cts through the military channels. 

Mr. Manager McMAHON. I think the witness is entitled to a little 
f&iT treatment. 

Mr. CARPENTER. We are entitled to our objection. 

Several Senators. Let the question be read. 

The question was read fi'om the reporter's short-hand notes, as fol- 
lows: 

a There hoa been a oriticiam made apon your communicating tliia matter to the 
tary Committee instead of commomcaung it through the regolar channels to 
the Secretary of War. State y oar view of thax question. 

Mr. EDMUNDS. 1 object to that question myself if counsel do not. 
I do not think the time of the court ought to be wasted with that 
sort of evidence. 

The PRESIDENT w-o tempore. Objection is made. 

Mr. Manager McMAHON. I withdraw the question. (To the wit- 
ness.) State whyyon did not communicate these fact« directly to 
the Secretary of War. 

A. The facts stated in my testimony had been communicated several 
times before. 

Q. (By Mr. Manager McMahon.) HowT 

A. By letters, official and otherwise, te the War Department; but 
they referred te different subjects. 

Mr. CARPENTER. One moment 

Q. (By Mr. Manager McMahon.) Did they refer to the Fort Sill 
matter T 

A. They did. They referred to that and all other matters stated 
about the farming out of post-traderships. 

The PRESIDENT pro tempore. The Chair will state that when 
an objection is made the witness shall withhold his answer. 

Mr. CARPENTER. I wai^t to know whose letters they were. 

Mr. Manager McMAHON. I am examining the witness. (To the 
witness. ) In these previous communications to the Secretary of War 
bad allusions been made to the relations between Evans and Marsh f 

Mr. CARPENTER. I obiect to that. There is but one way that 
these matters can be brought before the Secretary of War. The law 
provides how they shall be brought before him. When complaint is 
made in regard to any of these matters, the subordinate officer must 
make his report to Yna next superior, and so on through all the chan- 
nels until it reaches some one who has the power to correct the abuse. 
That is the uniform course. Anything else is just as much hearsay 
as a conversation between anybody else. An official report made by 
an officer in pursuance of law would come with force. It is at aU 
evente a report which the law requires an officer to make j but the 
general talk and conversation, whether among officers and soldiers 
or laymen or citizens, makes no evidence here m this case. If there 
were any written reports made, let us have them. They are in the 
War Department. Let us know who made them, what they were 
made about, and then let us have the reports. They are a great deal 
better than General Hazen's understanding of what they were. I do 
not understand him to have read one of them or that he knows the 
contents of one of them except from hearsay. 

Mr. Manager LAPHAM. Suppose the witness addressed to the 
Secretary of War directly a conmiunication upon tbis subject in- 
stead of communicating to his superior officer or the officer next in 
command ; wonld that make it any tbe less evidence in this case f 
The learned counsel talks about ite being on file in the War Depart- 
ment. This is one of those send-official communications which the 
defendant has appropriated to himself since his resignation. 

Mr. CARPENTER. That is a mistake. 

Mr. Manager LAPHAM. And we cannot get control of it. 

Mr. CARPENTER. That is aasumed. 

Mr. Manager LAPHAM. Sir, we have a right to assume that if it 
is not a regular communication made to the War Department and is 
not on file. There is no such letter on file or in the archives of the 
War Department. If the letter was addressed to the Department 
upon this subject by the witness or by his direction, it is among the 
papers which the defendant has taken away frcmi the War Depart- 
ment, which were there duzing his term of ofilce, which were regu- 



larl V indexed in a book kept for that purpose, and he has both the 
book and the letters. We gave notice to produce them, it is true, 
and we shall be at liberty, if they are not produced, to prove by this 
witness that such lett^B wero sent and prove their contente orally 
by reason of their non-production. Suroly this inquiry, it seems to 
me, Senators, is entirely proper and legitimate by way of ascertain- 
ing what communication, if any, was made to the Secretary of War 
by the witness or by his direction. 

The PRESIDENT pro tempore. The Chair is informed that there is 
a message to be submitted from the House of Representatives. If 
there be no objection the proceedings of the trial will be temporarily 
suspended for that purpose. 

A message was received from the House of Representatives. 

After which, 

The PRESIDENT pro tempore. The Senate resumes its session sit- 
ting for the trial of tne impeachment. 

Mr. CONKLING. May I inquire, if it is in order, whether these 
letters of which the witness has been speaking are letters written by 
him to the Secretary of War? I did not hear that part of his state- 
ment. 

Mr. CARPENTER. That is the point I have been trying to find 
out for an hour. 

Mr. Manager LAPHAM. It is just what we are trying to find out. 

William B. Hazen's examination continued. 

Mr. CONELINGr. I will ask, then, to have the question read that I 
may see whether it relates to conmiunications made by the witness 
or communications that he has heard were made by somebody else. 

The question was read by the reporter from his short-hand notes, 
as follows : 

Q. In these nrerions oommnnications to the Secretary of War had aUnsiansbeen 
made to the relations between Evans and Marsh f 

Mr. CONKLING. I should like to know as one member of the court 
whether these communications referred to are conmiunications from 
the witness or somebody else. If the Senate will allow me, I would 
ask this question. (To the witness.) Were the communications to 
which you have been referring oommnnications bv you or communi- 
cations that passed through ^ou to the Secretsuy f 

The Witness. They were coinmunications ttom me written officially. 
I will s^y here, in correction of what I said before, that perhaps they 
did not refer to the Fort Sill matter. They referred to the farming 
out of post-traderships generally, but I will not say they referred 
directly to the post-tiader at Fort Sill. 

Mr. Manager McMAHON. We withdraw the question, then. That 
settles the controversy. That is. we withdraw the particular ques- 
tion we have put as to whether tnere was any reference in these let- 
ters to the relations existing between Evans and Marsh. 

Mr. CONKLING. The witness says he does not know that there 
was. 

Q. (By Mr. Manager McBIahon.) Where were you in February, 
18721 

A. At Fort Hays, Kansas. 

Cross-examined by Mr. Cabpsntbr: 

Q. Did you in 1872 come before that Military Committee in obedi- 
ence to a subpoBuaf 

A. I did. 

Q. Issued by whomf 

A. Issued by tbe Sergeant- at-Arms of the House of Representatives. 

Q. Did yon not propose to the committee or to somebody else to 
be examined upon the subject before you were subpcBuaedf 

A. I proposed to give information in regard to the post-traderships 
before 1 was subpcenaed. 

Q. To whom did you make that communication T 

A. I made that conmiunication to General Gabfibld. 

Q. The chairman of the committee f 

A. He was not the chairman of the Military Committee then. He 
was my friend at home through whom I did nearly all my correspond- 
ence with Washington. 

Q. These letters which you speak of having sent about post-trader- 
ships^you say were official letters sent througn the militaiy channels t 

A. Which letters do you refer to f 

Q. The letters you have testified to. 

A. I cannot remember whether they were official or semi-offioiaL I 
do not remember about that. 

Q. I understood you to say just now that they were official letters. 
Do you want to correct that statement f 

A. I cannot say that they were technically official letters. 

Q. Ton were commander at Fort Hays f 

A. I was commander at Fort Hays. 

Q. What was the regular military channel for conmiunications from 
you with the Secreta^ of War about a matter of official business t 

A. Through the Adjutant-General of the Army. 

Q. At Washington f 

A. At Washington. 

Q. Your letter, if it was official, would be received by the A^jutant- 
Greneral, markea in his office, and be traceable all through tbe vari- 
ous channels? 

A. I suppose it would : but it would not necessarily refer to this 
subject here, but it would refer to farming out post-traderships. 

Q. Have you any recollection about wnting tilie letter t 
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A. I have, very distinctly t 

Q. Wliat ifi about the date of it t 

A. I caDoot give the exact date. 

Q. How long was it written before yon were examined before that 
Military Committee t 

A. It was sometime between 1866, when this business commenced, 
and the business I testified about, the farming out of traderships. 

Q. The question is how long was your letter written to the secre- 
tary of War prior to vour being examined before that committee f 

A. I do not remember. 

Q. Wasitbeforet 

A. It was. 

Q. How long, can you not tellf 

A. I cannot telL 

Q. Can you not give us some idea, whether a month or two or a 
year? 

A. I think it was about six months or a year. 

Q. Did it go through the military channels f 

A. It was sent through the regular channels. I never heard from it. 

Q. Then would it not be indexed at the various headquarters? 

A. I have no doubt. 

Q. Will you not state where and at what places it would be indexed? 
Give me an idea of the military route. 

A. It would be probably indexed in the office of the A^utant-Gen- 
eral of the Army. 

Q. What is the military channel from you ? 

A. Directly to the Acyutant-Qeneral of the Army or it would go 
through the headquarters of the military department. 

Q. Will you not explain to what places it wouldgo, where it would 
be registered, if you did write such a letter? "V\^ere would it go 
first mm Fort Hays f 

A. It would go to Fort Leavenworth. 

Q. That was to General Pope ? 

A. To General Pope. 

Q. Where from there ? 

A. To General Sherman. 

Q. Where was his office at that time? 

A. At Saint Louis. 

Q. Then he would send it where ? 

A. He would send it to the Adjutant-GeneraL 

Q. And the Adjutant would send it to the Secretary of War ? 

A. Tes, sir. 

Q. Would it not 20 through Sheridan's headquarters? 

A. I do not think he was then commander. If Sheridan was in 
command, it would go to him. 

Q. Ton do not think Sheridan was in command at that time ? 

A. He may have been. 

Q. Fix the time as near as you can when you wrote this letter rec- 
ommending the correction of all these general abuses. 

A. I think the letter was written in the last portion of 1871 or the 
first of 1872. 

Q. Was General Sherman's office at Washington at that time ? 

A. It may have been. 

Q. Where was it ? It might have been anywhere. Tou knew where 
your superior officers resided and had their headquarters. 

A. I think he was in Washington and General Sheridan was in 
Chicago. 

Q. Co you not know that his office was in Washington ? 

A. Not without looking at the record. 

Q. Tou do not know &at Sherman's headquarters were in Wash- 
ington the last of 1870 and in 1871, and you do not know that Sheri- 
dan's headquarters were at Chicago? 

A. Upon reconsideration, I think they were. At that time I did 
not know. 

Q. At what time did you not know? 

A. At the time the question was first asked. 

Q. You were in a department under the command of Pope? 

A. I was. 

Q. In a division under the command of Sheridan. 

A. I was. 

Q. In the Army under the command of Sherman. 

A. I was. 

Q. That letter, if vou sent it, was indexed at all those places. 

A. It was, if it did not miscarry : but it is possible it was not an 
official letter. I do not remember distinctly as to its character. If 
it was not an official letter it would not be filed. 

Q. Let me. ask you whether it was not your duty, if you became 
aware of any abuses at any posts within your command, to report 
them through the military channels to the Secretary 0% War ? 

A. Yes ; and I think I did it. 

Q. It was your duty to do so ? 

A. Yes. 

Q. You think you did it? 

A. I think I did. 

Q. If you did, the letter would be indorsed in all these head- 
quarters? ^ 

A. It would, if it passed through them. 

Q. Have you any reason to suspect that the letter miscarried ? 

A. No ; but I never received a reply to it. 

Q. But you expect it was received through all these channels ? 



A. I think so. 

Mr. CONKLING. I should like to understand it. Do letters go 
open to all these places to be seen ? 

Mr. CARPENTER. Certainly ; and reviewed. 

The W1TNK88. If it was official. If not official, it would not be so. 

Q. (By Mr. Carpenter.) The letter would first have been seen by 
General Pope, next by General Sheridan, next by General Sherman, 
next by the Acy utant General, and then by the Secretary of War ? 

A. It would, if official. 

Q. It would, if it was what you say you think it was? 

A. Yes : that is what we ore talking about. 

Mr. CAkPENTER. If the court please, I want to give notice to 
Crosby, a witness whom we have the riffht to cross-examine, the 
chief clerk of the War Department, to find the letter referred to by 
this witness and have it produced here to-morrow. Mr. Crosby is 
here and will hear the notice. 

Mr. Manager McMahon. You might supplement that with a notice 
to your client if he hap^ns to have it semi-officially to bring it out 
of the package in which it was that was taken from the Departm^t. 

Mr. CARPENTER. It does not happen to be there. 

Mr. Manner McMAHON. It might be. 

Mr. CARPENTER. It would not be. 

Mr. CONKLING. In this pause I be^ to ask one or more questions. 
May I inquire whether such a letter going as this does through these 
several commanders receives from each one any indorsement either 
of approval or disapproval, or any other mark from him f (To the 
witness.) If, for example. General Poi>e receives it, does he mark it 
" approved " or " disapproved," or does he put any mark upon it? 

The PRESIDENT pro tempore. The witness wiU answer. 

The WriNESS. He can do either, as he sees fit. 

Q. (By Mr. Conkung.) Does he, in point of fact, do one ? 

A. Not necessarily. 

Q. What does he say, "received and forwarded?" 

A. " Received and lorwarded," " approved" or "disapproved," or 
whatever other mark he sees fit. 

Q. He puts some mark ? 

A. He puts some mark. 

Q. (By Mr. Carpenter.) Then that letter which you think you 
wrote communicated as much to General Pope, and to General Sheri- 
dan, and to General Sherman as it did to General Belknap, did it not ? 

A. It did, if it was read by them. 

Q. That would be true of Belknap, would it not? 

A. Yes. 

Q. (By Mr. Black. ) Such a letter is addressed to the immediate su- 
perior of the officer who writes it, is it not? 

A. Yes. 

Q. (By Mr. Carpenter.) You say you testified before that com- 
mittee under a subpcena ? 

A. Under a subpcena ; yes, sir. 

Q. Did you first write from your post to General Garfield that you 
should like to be subpcenaed, oi* words to that effect ? 

A. I wrote to General Garfield that I was coming east and would 
be in Cincinnati, and if it was required would come here. 

Q. Had you been inquired of in any way about this matter? 

A. No. 

Q. Was it not your duty at that time, if you knew any fact what- 
ever in connection with this business which was improper, to com- 
municate through the regular military channels to the Secretary of 
War? 

A. It was. 

Q. Why did you select General Garfield rather than the Secretary 
of War, tiien ? 

A. I believed it would receive no attention if sent to the Secretary 
of War. 

Q. For that reason you violated your own duty because you thought 
he would violate his ? Is that it ? 

A. I cannot say. I gave the reason. 

Q. Do you recollect writing a long letter to General Belknap dated 
September 12, 1875? 

A. I do. 

Q. Do you recollect writing it in these words 

Mr. Manager McMAHON. Let him see the letter. 

Mr. CARPENTER. O, no. 

Mr. Manager McMAHON. You have no right to cross-examiue hiin 
in regard to the contents of a letter without submitting it to him. 

Mr. CARPENTER. How do you find out that this is the letter? 
This may be a memorandum in my writing. 

Mr. Manager McMAHON. If you say it is a memorandum of a let- 
ter that was destroyed, no matter ; but if yon claim to have the let- 
ter, you cannot cross-examine him on it without putting it in his 
hand. 

Mr. CARPENTER. I ask him "Do you remember in that letter 
using these words, in substance?'' 

Mr. Manager McMAHON. We make objection, Mr. President and 
Senators, to the witness being asked any question as to the contents 
of a letter which the counsel apparently holds in his hand, i t he 
does not have it, the objection at any rate goes to the point that it 
having been addressed to the defendant, the counsel must first show 
it to have been destroyed. 

Mr. CARPENTER. Did the manager not here ask this very wit- 
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nes8 about a letter that was sent to the Secretary of War which ho 
did not have ? 

Mr. Manager McMAHON. It is not on file. 

Mr. CARFENTER. How do you know ? If it was ever written, 
there is where it belongs. You had not proved search, or loss, or de- 
struction, and yet you proved the contents of it. The law has not 
changed since you were examining this man in the direct examination. 

Mr. Manager McMAHON. In answer I will simply say that we do 
not propose to refight any question of evidence which has been already 
settled. If the gentleman withheld to make his objection that was 
his fault, if my objection is good at the present time. Because I put 
a similarly improper question awhile ago and required to have it 
answered, it is no reaspn that the rules of evidence may be violated now. 

The PRESIDENT pro tempore. The question will be read. 

Mr. Manager McMAHON. We object before the question is put. 

Mr. C0NKLIN6. Let us hear the question. 

Q. (By Mr. Carpenter.) Do you recollect using these words, or 
substantially these woi'ds, in that letter to General Belknap, namely : 
** I was summoned to Washington to give evidence upon staff organ- 
ization of the French and German armies. After finisning upon these 
subjects I was questioned upon the subject of post-traders. I at first 
remonstrated, on the ground that I had not reported the matter to 
you,'' (that is, the Secretary,) ** because I believed the Ck>mmi88ary 
Department would defeat any action in that direction?" 

Mr. Manager McMAHON. General, you need not answer the ques- 
tion. The objection is pending. 

The PRESIDENT vro tempore. The Chair wiU submit the question 
to the Senate, Shall this interrogatory be admitted f 

The question was determined in the negative. 

The PRESIDENT pro tempore. The objection is sustained. 

Mr. CARPENTER. Mr. President, if the Senate wiU pardon me 
just a moment, I did not state the ground of the question, because I 
thought it was apparent. The witness has just sworn to a totally 
different state of facts; that he came here on subpcBna and was ex- 
amined on this matter in obedience to the subpcena. On cross-exam- 
ination we got from him the fact that he wrote a letter to General Gar- 
field from his post. Now^ here is a letter, or at least I am inquiring 
of him now if he did not write to Greneral Belknap on the 12th of 
September, 1875, a totally different account of that transaction. 

Mr. Manager McMAHON. Yon must put it in his hands for the 
pu]n[>os6 of impeaching him. 

Mr. WALLACE. May I ask the counsel if it is competent to con- 
tradict the witness by giving a part of a conversation and not giv- 
ing the whole of it that occurred at the same time ; whether the 
witness is not entitled to have the whole of what was said at that 
particular time, and therefore the whole of this letter? 

Mr. HOWE. May I ask for information, for I have not attended 
particularly so closely to the evidence as I should, has it already ap- 
peared in evidence that the letter, of the contents of which the coun- 
sel proposes to ask the witness, has been sought for and is not to be 
found f Has that appeared in evidence ? 

Mr. BLACK. We are not offering the letter in evidence ; we are 
just asking the witness a question in regard to it. 

Mr. CARPENTER. Senators will recollect that this witness testi- 
fied here that he gave testimony before the House Military Com- 
mittee because he thought if he conferred directly with the Secretary 
of War he would not pay any attention to it. He then swears he did 
write a letter and sent it through the regular military channels, 
communicating everything to General Belknap that he swore to be- 
fore the committee. In tms letter, of which I now question him, he 
writes, as we claim and offer to prove by him, that he did not report 
the matter to the Secretary for the reason that he knew the Commis- 
sary Department would not permit it to be done. 
' Mr. EDMUNDS. The letter will show. 

Mr. Man^r McMAHON. The letter will speak for itself. 

Mr. CARPENTER. The letter I do not propose to give in evidence. 

Mr. Manager McMAHON. Then you cannot have any evidenoe 
with regard to its contents unless you prove that it is destroyed. 

Mr. MERRIMON addressed the Chair. 

The PRESIDENT pro temoore. If there be no objection the order 
sustaining the objection will be reconsidered. 

Mr. MERRIMON. That letter having been alluded to in the way 
it has been, it is due to the court and due the witness in the case that 
it should be put in evidence. 

Mr. Manager McMAHON. Or else all allusion to it be stricken out 
of the record. 

Mr. MERRIMON. I think it ou^t to be put in evidence. 

The PRESIDENT pro tempore. The Chair will submit the question 
to the Senate. 

Mr. CONKLING. What is the question now ? 

Mr. CARPENTER. What the Chair is going to submit to the Sen- 
ate is whether the Senate is going to assume the examination of our 
case and introduce our proof or not. If we are so unfortunate as not 
to uitroduce sufficient proof, we ahM suffer for it in the verdict; but 
do not let the court assume our side of the case. If it will, let it 
take both sides and we can go home. 

Mr. CONKLING. What is the question ? 

The PRESIDENT pro tempore. The Senator from North Carolina 
made the point that the letter or paper in the hands of counsel should 
be put in evidenoe. 
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on this ground : they produce a part of a paper, and the whole of it 
should be put in evidence. 

Mr. CARPENTER. We have not produced a paper any more than 
I have produced my watch from my pocket. 

Mr. MERRIMON. I understood differently. 

Mr. CARPENTER. I have not ofi<dred any paper to tihe court 

Mr. MERRIMON. Then I am mistaken about it. I understood 
that part of the paper was read, and that it was proposed to put in a 
part of the paper and not the whole of it. 

Mr. BLAIR. Mr. President and Senators^ it seems to me that the 
ruling of the Senate is made upon a rare misconception of the ques- 
tion submitted by my colleague in this case. Here is a witness upon 
the stand who testifies that he wrote a certain letter to the Secretary of 
War, semi-official or official, he does not know which, communicating 
facts in relation to abuses prevailing at these trading-posts in the 
Indian country, and that the reason why he did not go to the Secre- 
tary of War rather than go before the Military Committee to testi^ 
about these abuses was that he had written such a letter and that it 
had received no attention. Now, we want to ask him — and it is per- 
fectly competent ; no lawyer I think will deny the competency o€ it — 
whether he had not stated to another person on another occasion 
directly the contrarv of that, stating the person and the time, leaving 
us the liberty of calling in that person, of calling for that letter, and 
lowing that he is here stultifying himself and ntlsifying himself. 

The PRESIDENT pro tempore. The Chair reminds counsel that 
there is no question before the Senate. The Senate has ruled upon 
this evidence. 

Mr. LOGAN. Mr. President, I was rising to object to any discus- 
sion on tMs question after it had been once decided. 

The PRESIDENT pro tempore. The Chair did not know what coun- 
sel was at, and when he saw what he was doing reminded him of the 
fact. 

Mr. Manager McMAHON. I have an order that I should like to 
submit in justice to the witness, which I wiU reduce to writing. It 
is this : that in view of the fact that counsel on the other side refuse 
to produce this letter and that the counsel have undertaken to reflect 
upon the witness without giving him an opportunity to see the let- 
ter or to have the Senate inspect the entire contents of that letter, 
to reflect upon his truthfulness and his veracity, eveij allusion either 
in argument or in the question to this matter oe stricken out of the 
recora. I think it is due to a gentleman holding the position in the 
Anny that the witness does in this case. I do not think it is fair or 
right or proper at all to treat him in this way. It is not dealing with 
the gentleman in the right shape. 

Mr. CARPENTER. Oa the subject of that order I wish to say-^- 

The PRESIDENT pro tempore. The manager will reduce his mo- 
tion to writing. 

Mr. MERRIMON. Mr. President, I should like to get the exact 
status of this matter. I see that I was inadvertently misled as to 
the exact stAte of the matter. I thought the paper had been offered 
and that it was proposed to give the Senate a part of it. Now if I 
understand it correctly, and I am not sure that I do, the purpose of 
the defense is to impeach this witness by showing that he has stulti- 
fied himself on more than one occasion. If I am correct in that, and 
if it is proposed by any portion of this letter to stultify him, it is due 
to the witness as a matter of law that he should see the letter before 
he shall be required to testify. It should be put in his hadds. 

Mr. LOGAN. The question has been decided. 

The PRESIDENT pro tempore. The question has been decided. 

Mr. HOWE. I ask if the examination of the witness is concluded ? 

Mr. CARPENTER. O, no. The manager is drawing up an order 
to have it submitted. 

Mr. Mana ger McMAHON. I withdraw it. Go ahead. 

Mr. MITCHELL. Mr. President, I believe the order read a moment 
ago was wrong, and I shall move to reconsider. I do not know that 
any other Senator agrees with me. I move to reoonsider the order 
overruling the <^uestion. I believe the question ought to be answered. 
I make the motion at any rate. 

The PRESIDENT pro tempore. The Senator from Oregon moves to 
reconsider the vote just taxen sustaining the objection to the ques- 
tion. 

Mr. BLAIR. Now, Mr. President and Senators, before the question 
18 put, I beg to continue for a single sentence the argument that I 
was submitting when I was interrupted as being out of order in argu- 
ing a question already decided. I said that I l^lieved every lawyer 
in this body would recognize the principle that it was perfectly com- 
petent to aisk a witness whether or not he had on a different occasion 
given a diffieo^nt accoont of the same subject than that he now offers. 

Mr. LOGAN. Allow me to ask the counsel if the object of this 
question is to impeach the witness? 

Mr. BLAIR. Certainly. 

Mr. BLACK. No, not to impeach, to contradict. 

Mr. BLAIR. That is an impeachment. 

Mr. BLACK. It does not impeach him in his general character at 
alL 

Mr. BLAIR. I call that impeaching him. The gentleman may call 
it by another name. 

Mr. LOGAN. What I mean by "impeach" is what the word com- 
monly imports, " contradict." 
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Mr. BLAIR. Tes, sir. 

Mr. Manager McMAHON. Allow me to read for you a little ele- 
mentary law. Will yon sabmit to the interrnption f 

Mr. BLAIR. Certainly. 

Mr. Manager McMAHON. I think the Senate will disooTer that a 
while ago when I interrupted the witness when the contents of a let- 
ter were stated to him, I was rieht in regard to the law. I read now 
from an elementary book, Greemeaf on Evidence : 

§463. A aimilor principle prevails in oross^xamining a witness as to the eonUntt 
Hf a latter or other paper \mtteu by bim. Tbo counsel will not be permitted to rep- 
TMent, in the statement of a qnestion, the contents of a letter, and to ask the wit- 
ness whether he wrote a letter to any person with such contents, or contents to the 
Uke efliBCt, without havinjE first shown to the witness the letter, and having asked 
him whether he wrote that letter, and his admitting that be wrote it. For me con- 
tents of every written paper, according to the ordmary and weU -established rules 
of evidence, are to be proved by the paper itself, and by that alone, if it is in ex- 



That is very simple ; and I was right awhile ago, notwithstanding 
the overpowerinff weight of the gentlemen on the other side. 

Mr. CARPENTER. It is of no consequence ; the court sustained 
you. 

Mr. Manager McMAHON. I was overruled in regard to stating the 
contents of the letter in your question. 

Mr. BLAIR. I have not investigated the subject f uUy ; but it seems 
to me perfectly plain that a party may be calleid upon to say whether 
he had not at a different time to a different person made a different 
statement ; and this letter falls entirely within the common practice 
of sBowing that a witness had made on a different occasion a differ- 
ent statement in regard to the same subject-matter. 

Mt WALLACE. Is he not entitled to hear all that he said at that 
timet 

Mr. BLAIR. We propose to five all that he said in relation to the 

S articular subject, and we ask nim the question whether or not he 
id not say that the reason why he had before gone before the com- 
mittee, and not before the Secretary of War, was because he was here 
before the committee for another purpose, and that he did not go to 
the Secretary of War, not because he did not expect to have the Sec- 
retary attend to it, but because he was afraid to do so. We asked 
him whether he had said that thiug^. We might have asked him, 
without saying whether he had put it in writing or not, or we might 
produce his letter, as we chose. I do not care about arguing the ques- 
tion any further. 

The PRESIDENT pro tempore. The Senator from Oregon [Mr. 
MrrcHBLL] moves to reconsider the vote by which the objection was 
sustained to the qnestion proposed by the counsel. 

The motion to reconsider was not agreed to. 

Q. (By Mr. Carpenter.) Ton say you recollect writing a letter to 
General Belknap about the 12th of September, 1875 f 

A. I do. 

Q. That letter was marked " confidential," ^t^as it not T 

A. I think it was. 

Q. Are you willing to withdraw the confidence and allow the letter 
to be read in evidence f 

A. I am willing that my letter shall be read. 

Q. [Handing letter to witness.] See if that is the letter you wrote ; 
and, if it is, read it. 

A. [After examining.] This is my letter. 

Mr. CARPENTER. Read it. 

The witness read as follows : 

fConfldentiaL] 

FoBT BuFOSD, Dakota Tbbritort, 

Septemher 19, 18T5. 

Ht Dbar Okneral Belknap : Aa mentioned to yon while here, I wish in perfect 
frankneea to express what I think it is dnty to myself to do. It is unnecessary to 
diBCoss the fact that I have felt that yon have felt unfriendly toward me fora long 
time past, and I have no doubt with apparent good reason. For three years before 
you became Secretary of War I, with others, did what we could to do away with 
what we then thought and still think to be unwise and i>emiciou8 to the Army ; 
that is, our system of sntlerinz, now called post-trading, with a view to substitut- 
ing the plan employed in nearly aU other respectable i^mies of supi * * ^"^ ^' 
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des necessary to omcers and men at cost by one of the branches of toe Army itself. 
This was finally accomplished and a law passed requiring the Commissary I)epart- 
ment to perform that duty. That Department was opposed to the law, and upon 
the representati<m of " no special appropriation " \vere excused the first year from 
executbog the law. Other reasons were afterward found for similar action, the 
Commissary-General making no estimates for it, till finally the law was passed giv- 
ing us our present system, which is by far more objectionable than the orifi^ial 
plan. I have always believed this law for post traders was put through Congress 
under false representations, as its' purpose specified in the text makes it for the 
benefit of the '^traveling public," while it gave us back the old sutler, in which the 
'* traveling pnbUo " is notinterested the ninety-ninth part that the soldier is. This 
has also acted to leave the law causing the Army itself to furnish these articles a 
dead letter. 



tag thai we were defeated and the Aimj again encumbered with the old m- 
tem, which is nothing leas than a system of leeches applied to the pockets of the 
Army, (although personally the present sutlers are not obiectionable men.) and that 
the oi^Jections of the Commissary Department virtually Blocked any action in the 
matter and would defeat any attempts through the Army itself looking toward 
oorrec^n, I endeavorod to call the attention of Congress to the snl^ect through my 
old friend and schoolmate, General Gabfibld. I naturally gave the worst instances 
of the workings of the law I knew of, and these were instances of farming out 
licenses at heavy rates which were of course a tax to that amount upon the garri- 
sons. In this there was nothing whatever intended to be personal to the Secretary 
of War. but merely <»T*ynpiAa under what I believed an odious law. I had no rea- 
son for being inimicaJ to the Secretary, and I state but the exact truth in saying 
that only the highest regard and kindest feelings toward him always aotuatedme, 
with a nngle exception, to be referred to further on. 



My letter* to Gabfikld were to have been confidential so far as concerns their 
authorship, as my motives only referred to action on tbo law wtdoh I believed neoes' 
sary to the Army. I desired especially not to appear in autagonism to the Secre^ 
tary of War, as I then saw it would be easy to put such a construction on my action. 
My letters roll into the hands of one Smalley, secretary of the House Military Com- 
mittee, who was also New York Tribune correspondent. He not only published 
the purport of my letter, adding as much as he saw fit, while enlarging on other 
points so as to mue a very different matter of it as published, but although not 
mentioning my name, so describing his authority as to at ouce put it upon me. 

Soon after, when Mr. Cobum was chairman ox the committee, I was summoned 
to Washington to give evidence upon staff organization of the French and German 
armies. iJter flnuhing upon these subjects I was questioned upon the subject of 
poet-traders. I at first remonstrated on the ground that I had not reported the 
matter to yon, because I beUeved the CommiMary Department would aefeat any 
action in that direction, and that my testimony might bo considered a discourt'Cay 
to the Secretary. Mr. Cobum then replied that whatever I might say upon the 
subject would be confidential with the committee. I then gave the facts as I bail 
before done to General Garfield. My testimony was, however, openly published. 

About this timoj feeling that alter a long and successful fight in wniuh wo had 
gained a substantial good, we were about oeing defeated by the simple fact that 
seemed to me the paltry selfishness of the branch of the Army whose duty it was 
to carry out the law, which did not benefit them but merely added slightly to their 
duties, and I reoeiving much censure for my action in this matter, in my great irri- 
tation I did write an mtemperate letter to either Gabfikld or Cooum, in which I 
used many of the phrases found in Smalley's statement I was in a manner put 
on trial, and the letter was (so to speak) extorted from me, and I have always re- 
gretted it. Whether it came to your notice or not, I ask pardon for ever writuig it. 

For everything else in the whole matter I have been guided conscientiously by 
a desire to effect what I believe a great advantage to the Army, the saving to It of 
18,000,000 annually, more even than its late increase of pay, besides ridding it of a 
corrupting influence, the present system having many of the features of bribery 
and extoruon. as goods are usually sold to oflicers at cost and to others at a high 
profit, while tne system of farming (not unusual) adds an additional oost which must 
be paid by the troops. I have nied before to get this matter before you, but it 
meets its usual barrier in the Office of the Commissary-GeneraL I inclose a case 
of it. The law referred to in that letter was a manduory one of perfectly plain 
construction, one in which troops on the frontier are interested to the extent of 
about 18,000,000 annually : and toe construction referred to in that letter is not un- 
derstood either in fact or in Justice, only that it has been opposed from the first by 
the Department whose duty it was to carry it out The objection made by these 
officers 'that itisnotinkeeping with their other duties," or "that it is unbecoming 
their positions." is not tenable, as they already keep for the benefit of both officers 
and soldiers a large list of articles without detriment or complaint of a not dissim- 
ilar nature. The Government could furnish a dear for two cents that the trader 
chaiiges twenty for. The English government ramishes it for a penny and the 
German government for half a penny. Other necessary articles, (indispensable in 
fact,) such as towels, brushes, stationery, &c., are on the same footing, but less ex- 
agg^ttted. 

when in Washington three years ago, I was more gratified thxm I can tell you 
by the kind reception you gave me. Later there was a change, the cause of wmch 
I never knew, l know, auo, that some of my overzealous friends have troubled 
you and the President to ask favors for me. But they did so against my expressed 
wish and request Your subsequent order respecting officers coming to Washing- 
ton, &c., led me to b^eve you thought I had busied myself in matters of general 
lenslation upon Army matters, and officers of staff have said that I was the author 
of the Cobum bUl, whloh they had seen in my handwriting. So entirely untrue is 
all this that, feeling certain that many would charge me with this on account of 
my book, I was especially cautious, and never conversed that winter with any 
member of Congress at any time upon Army matters of a general nature, and I 
have before me a letter from General Cobum, stating that I never saw the bill or 
any of its provisions till after it was introduced in Congress. 

I did aid in the restoration of Ci^tain Jocelyn, being partially in fault for his dis- 
charge. 

I luive felt thepast three or four years tiiat I was suffering from some unjust im- 
pression at the War Department and it has been a sore and painful wound to me. 
I don't believe I am a bad, insubordinate , or insincere man. I have tried aU my life 
to do right and ixtdustriously to do my duty. If you think I ever wronged you it 
was cenainly not from my heart and I regret to iiave caused the impression. I 
unfortunately have one or two enemies of high rank in the Army who I sometimes 
think wrongfully pr^udice me in the eyes of Ihose above me. If I have omitted 
anything which yon would care to have further explained I shall be but too g)aA to 
be i^ven the opportunity. 

I am, most reepecdully, 

W. B. KAZEK. 

The Honorable Secretary of War W. W. Belknap, 

Wothibngton, D. C 

Q. (By Mr. Carpenter.) I understood you to say when you com- 
menced testifying here a few moments ago that you testified before 
the Military Committee because you thought the Secretary of War 
would not attend to the matter. 

A. I thought so at that time. 

Q. Did you think so when you testified just now ? 

A. I did. not think anything about it. 

Q. I understood you to say nere to-day that you went before that 
conunittee and testified because you were fearful the Secretary of 
War would not attend to the matter. 

A. I was at that time. 

Q. And you had written a letter to the Secretary of War. 

A. No, not to the Secretary of War, but to the Adjutant-General, 
which would probably go to him. I will say in that connection that 
I do not know whether it was an official letter or not. 

Q. Does not this letter change your recollection inseveral particulars f 

A. No. 

Q. Ton say in this letter that you have tried and tried in vain to 
get the matter before the Secretary of War. 

A. Ihad. 

Q. That they always lodged in the Commissary Department. 

A. Yes. 

Q. Now let me ask ^ou in connection with this letter which you say 
you did write, what is your present impression about that, whether 
that was to the Secretary of War or not? 

A. It is my impression that it was to the Adjutant-General or Sec- 
retary of War, but it is so long ago that I do not know whether it was 
a public letter or private letter, and I do not know its contents. 
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Q. You say in this letter written to General Belknap in 1875, de- 
scribing yoor interview with the committee and yoar testimony : 

I at first remonstnited— 

That is, against answering about post-traders — 
upon the ground that I had not reported the matter to yon. 

Now what do you think upon the question of whether you had re- 
ported the matter to him t You say here in 1875 that you at first re- 
monstrated with the conmiittee against swearing upon the subject 
because you had not reported it, as you ought to have done of course, 
to the Secretary of War ? 

A. I think I did report it. I think I did report it in the way I have 
spoken of, but I am not certain that it ever reached him because, as I 
have said, I received no reply. 

Q. Did you ever do anything more than write that one letter, which 
you do not know whether it was official or not f 

A. That was the letter I referred to. % 

Q. Here in 1875 you say that when you were before the committee 
in 1872 you remonstrated against swearing before them upon the 
n*ound that you had not made any report to the Secretary of War. 
Now that letter you say was writt-en before that testimony. 

A. I think it was written before. 

Q. You answered that you could not tell how long before, but that 
it was before. 

A. It was. 

Q. [Handing a newspai>er slip.] Did yon write a letter of which 
that is a copy 7 

A. [After examining.] I did. 

Mr. CARPENTER. So much has been said, Mr. President, in the 
country and by the managers about General Hazen's having been ban- 
ished into the arctic regions by General Belknap that I want to read 
this letter in evidence. One of the managers the other day alluded 
to it in the course of the trial. 

Mr. Manager McMAHON. We object to this letter going in be- 
cause we have offered no testimony on that question. 

Mr. CARPENTER. The statement was made by the manager here 
in the trial. 

Mr. Manager McMAHON. But suppose you were to undertake to 
rebut by evidence everything a manager may say during the hialf 

Mr. CARPENTER. We should have a great deal of trouble, but we 
propose to follow you as long as our lives last. 

Mr. Manager McMAHON. I will say to the gentleman that we ex- 
pressly avoided putting any question to Greneral Hazen in regard to 
that matter, as the Senate will bear witness. These little side issues 
I think have nothing to do with the case. 

Mr. CARPENTER. They have a great deal to do with the repu- 
tation of General Belknan. 

Mr. Manager McMAHON. General Belknap's reputation is only 
at stake so £ar as the facts of this case implicate it. If he can rebut 
those facts, all ri^ht. 

Mr. BLAIR. Mr. President, we beg leave to call the attention of 
the Senate to the fact that in connection with the introduction of a 
piece of testimony here the other day and to show the animus and 
vindictiveness, as the gentleman remarked, of the Secretary of War 
toward General Hazen because of that testimony, he said that Gen- 
eral Hazen had been banished to the arctic regions because he had 
communicated these facts to the public. Now we want to show that 
all that is untrue. We have a right to show it by General Hazen's 
own testimony by calling the attention to his published letter. 

Mr. CARPENTER. We propose to fortify the opinion of General 
Hazen by the facts. 

Mr. Manager McMAHON. We withdraw the objection and you 
may read the letter, and we will reserve the right to ask General 
Hazen questions about it. 

Mr. CARPENTER. Certainly we would not deprive you of that 
right. 

The PRESIDENT pro iemwyre. The letter will be read. 

The Chief Clerk read as follows : 

CnrciNNATi, Omo, May 90, 1876. 
BDrroBS of ths Pionueb Press and Tbibunb : 

In connection with yoor article of the 13th instant, in wliich iny name is made to 
appear, I have to rentiest that yon also insert the inclosed slip from the Army and 
Navy Journal. I think this is out fair to me. 

I am, respectfully, 

W. B. HAZEN. 

fXhe letter alladed to by General Hazen is the following, addressed to the editor 
of the Army and Navy Journal :] 

Cincinnati, Omo, Jfoy 14, 1876. 

My Dbab Colonel Church : In your issue of yesterday you say : 

"We saw considerable of General Hasen while ho was in New York, and cer- 
tainly never hoard him bint at any such cause (meaning my action taken four 
years ago respecting post- traders) for being ordere*! to Dakota." 

Neither you nor any other person ever beard mo say so, but many persons have 
heard me contradict the rumor, which has given me'^reat annoyance, and my ex- 
cuse for continuing this matter in print must be that it has already been brought 
there in a manner requiring my notice. 

The order came almost immediately after I had testified before the Military Com- 
'mittee and under circumstances of peculiar hardship, before I was fairly settled 
at the post I was then at, Mid when I was seriouslv ill from an old wound, which 
rendored "me nnflt to travel for two months and for duty for more than a yoar. 
This, with the sad domestic affliction resulting from the jonruey incident to the or- 
der, naturally enough connected the two, my testimony and the order, in the minds 
of many as cause and efiect Their belief seemed confirmed by unguarded expres- 
sions of the Secretary and those supposed to ledeot his yiews as to the length of 



service I might expect there, as well as by the fact that, although stationed for 
four years in the midst of the Indian countr\', where active expeditions were fre- 
quently sent out of which my own regiment formed a part, I have been invariably 
kept at my post, while somenmes a mi^jo^ty of my regiment has gone to make up 
the command of an officer Junior to me in rank. These appearances have not only 
attracted the notice and comment of my personal friends, out of a large portion of 
tiio Army . I state again that the rumor never came from me, but on alTproper occa- 
sions I have contradicted it, ontil recently I have paid no attention whatever to it. 
I have known from the first that the order did not emanate from the War De- 
partment, and have believed and always said tiiat in making the ejection, direct 
reference was had to military reasons. 

W. B. HAZEN. 

Mr. CARPENTER. Now we offer to show in this connection the 
official orders from the War Department. In the first place the Presi- 
dent orders Mr. Belknap, Secretary of War, to send a regiment of in- 
fantry to Dakota, desi^ating nothing. Then Mr. Belknap 

Mr. Manager McMAHON. We propose to object to all this. We 
did not object to the letter, but we are not trying General Hazen. 
The gentleman seems to forget that we are trying General Belknap. 

Mr. CARPENTER. Is that all the objection t 

Mr. Manager McMAHON. That is the objection. 

Mr. CARPENTER. Then let me finish the offer. The offer is to 
show that the President ordered Mr. Belknap as Secretary of War 
to send a regiment of infantry to Dakota ; that Belknap ordered Gren- 
eral Sherman to send a regiment of infantry to Dakota ; that Sherman 
ordered General Sheridan to send a regiment of infantry to Dakota ; 
that Sheridan ordered General Pope to send a regiment of infantry 
to Dakota, and Pope designated the Sixth Infantry of which Colonel 
Hazen happened to be colonel. That is all the connection Belknap 
had with that transaction, and there is the proof of it. [Holding np 
a handle of papers.] We offer these papers. 

Mr. Manager McMAHON. We object, and I will state the ground 
of oar objection. We have given no evidence on this point. We 
concladed the examination of General Hazen withont asking him 
when or where he was ordered after he had given the testimony be- 
fore the House committee. We did so becaase we did not desire to 
encamber this record or this case with an^ other qaestion except the 
one legitimately before the Senate. We did it becaase we were aware 
of General Hazen's own letter from which we might have drawn our 
own conclusions, but we care to draw none now and have made noth- 
ing upon it ; ana, as I repeat to the gentleman, he is endeavoring in - 
this case to try a side issue, that side issue being in the first instance 
whether General Hazeu had told the truth aboat a particular mat- 
ter; and in the second instance (which has no connection with this 
case) whether General Belknap sent him to the frozen country be- 
cause General Hazen testified before the Military Committee. 

Mr. CARPENTER. Will the manager allow me to interrupt him! 

Mr. Manager McMAHON. Yes, sir. 

Mr. CARPENTER. I understand you to say that you knew of this 
letter of General Hazen showing that Belknap was in no fault what- 
ever about his being sent to Dakota. I should like now to know 
whether it was before or'after you had that knowledge that yon made 
the charge here as manager that Belknap sent him to the frozen re- 
gions. 

Mr. Manager McMAHON. I derived that impression, if I made that 
expression, from what I supoosed General Hazen had said. 

Mr. CARPENTER. I wisn in justice, then, to the manager to con- 
cede that he would not have said any such thing if he had that knowl- 
edge at the time. 

The PRESIDENT pro tempore. If there be no objection the pro- 
ceedings of the trial will be suspended to receivf^ a message from the 
House of Representatives. 

A message was received from the House of Repr^^ntatives. 

After which. 

The PRESIDENT |>ro tempore. The Senate resnu.«)s the impeach- 
ment trial. Objection was raised to the snbmission of certain docu- 
mentary evidence. The Chair will submit the question to the Senate, 
Shall the papers be admitted f 

The question was decided in the negative. 

William B. Hazen's examination continued. 

Mr. CARPENTER. We are through with the witness. 
Re-examined by Mr. Manager McMahon : 

Q. Was the letter which has been read in evidence here marked 
"confidential " in answer to a letter received or did it grow out of a 
personal interview f 

A. It grew out of a personal interview. 

Q. Where ? 

A. AtFortBuford. 

Q. You can state now what that interview was between you and 
General Belknap. 

A. It was to the effect that I thought there was a misunderstand- 
ing in our relations and had been ; that my testimony before the 
committee four years before referred directly and specially to the 
faulty system of post-traders ; and the matter that came in there re- 
spectmg himself was entirely a side issue and came in incidentally, 
and I had requested that there should be nothing said about it ; but 
I reported that it was a matter which I considered was very impor- 
tant the committee should know, as it was bringing the office of the 
Secretary of War into great criticismi inasmucn as his relations to 
certain parties to whom i ' ' 
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Mr. CARPENTER. One moment. I should like to know what the 
question is that is being answered. 

Mr. Manager McMAHON. He is answering that this letter grew 
ont of an interview between him and the defendant. 

Mr. CARPENTER. Then let him state what he said and what the 
defendant said. 

Ml*. Manager McMAHON. That is what he is doing. 

Mr. CARPENTER. I do not understand it so. 

Mr. Manager McMAHON. I do. To test it I will put a question. 
(To the witness.) Are ^ou not now, General, testifying to a conver- 
sation between you ana General Belknap f 

A. I am. 

Q. (By Mr. Cabfbntkr.) Distinguish between what you said and 
what Belknap said. 

The Witness. I said to him that I felt that I had been unjustly 
construed; that I thought there was a misunderstanding growing out 
of my testimony before the committee four years before, and that I 
desired that he permit me to address him fully on the subject. I went 
into some detail of my testimony at that time ; I will not pretend to 
trace it now. He told me he wanted me to write him fully and frankly ; 
and that was the reason the letter was written. I said to him specially 
that my testimony before the Military Committee did not refer to him- 
self, but did refer to the faulty system of post-traders, and their be- 
ing farmed out : and that I did not consiaer myself responsible for 
the gossip that nad grown up. 

I wish also to say with regard to my testimony before the Military 
Committee four years ago that I was called there principally as stated 
in that letter to testify with regard to the German and French staff 
organizations, and the other was a branch of the subject. 

Q. (By Mr. Manaser McMahon.) As a matter of fact, how had the 
personal relations been between yon and the Secretai^ of War in 
the three years preceding this interview at Fort Buf ord f 

A. They had been very unsatisfactory to me, as I had many reasons 
for believing he did not feel kind to me. 

Re-cross-examined by Mr. Carpenter : 

Q. Where was this conversation f 

A. At Fort Buford, Dakota Territory. 

Q. I know, but whereabouts was it, on the steamboat Just as the 
boat was ready to start ? 

A. It may have been on the steamboat or it may have been in my 
headquarters. 

Q. How lonff did the conversation continue f 

A. Perhaps five minutes ; notions. 

Q. Did he ask you at that time about your own post-trader, what 
sort of a man he was f 

A. Yes. 

Q. Did yon make report on that subject ? 

A. I reported to him, but 

Q. [Handing a paper.] See if that is the report. Is that the re- 
ply you made bearing on the subject ? 

A. [After examining.] That is my letter. 

Q. Who was the post-trader there f 

A. Mr. Leighton. 

Q. And you reported him all right ? 

A. All right, and have since recommended him for re-appointment. 

Mr. CARPENTER. (To the managers.) Do you care for this letter? 

Mr. Manager McMAHON. No ; we do not want Mr. Leighton. 

Q. (By Mr. Carpenter.) You say you had special reasons for 
thinking the Secretary of War felt unkind to you. State anything 
the Secretary of War ever did to justify you in thinking he was un- 
just to you, or what he overdid that was unjust to you. 

A. I know of no acts he did that were unjust to me. I do not think 
he ever did an upjust act to me. 

Q. You say you never think he did an unjust act to you f 

A. I do not remember of any. 

Q. Is not that about all that can be expected in official relations f 
Do you not know that the Secretary of War did recommend you to 
go upon a board for the revision of Army regulations? 

A. I know he did. I was grateful to him for it, but I requested 
(General Sherman not to permit me to go, as I had been alreiEMly on 
that style of duty more than I wanted to oe at that time, and Gene- 
ral Sherman put another man on the board. 

Q. Do you say that General Sherman did that at your request ? 

A. I do not know that he did it at my request ; but when he was 
at my poet at Fort Gibson some six months before I did request him 
to see that I was left at the post and not put upon detidl duty. 

Q. [Handing a paper.] Did you ever see that letter, or a letter of 
which that is a copy? 

A. [After examining.] I never saw it. 

Q. Does that refresh your recollection any t 

A. Not at all^ I have no recollection about it. 

Mr. CARPENTER. We offer in this connection an order for a tel- 
egram between General Sherman and 

Mr. Manager HOAR. I desire to ask the honorable counsel if, con- 
sidering that this whole matter rests on a statement in the opening 
which has been disclaimed by the managers and as we have allowea 
you to go so far as to show that letter, it is worth while to take up 
the time of the court by pursuing this vindication of his treatment 
of the witness any further? 



Mr. CARPENTER. I do not know how far that opening speech 
may have struck through the Senate. It did not make much impres- 
sion on me, because I did not take any stock in it. 

Mr. Manager HOAR. I should think after spending an hour on the 
subject it ought to be sufficient. 

Q. (By Mr. Carpenter.) I understand you to say that in no act 
did the Secretary of War do you ii^justice, and here is at least one 
act in which he tried to do you a favor ? 

A. I know of no special act in which he was unjust to me. 

Q. Do you not know a special act in which he tried to further what 
he supposed your wishes were by this promotion on this board ? 

A. lliat is true ; however, I did not wish it at the time. 

O. But General Sherman opposed it on the ground that you had 
had too many favors already ? 

A. Yes. 

Q. (By Mr. Manager McMahon.) Without stating what had been 
reported to you, you can say whether you had heard reports as to what 
the Secretary and those connected with him had said in regard to 
you? 

14r. CARPENTER. What is that? 

Mr. Manager McMAHON . He has stated already that the relations 
between him and the Secretary were not satisfactory. You have put 
the inquiry to him simply as to whether the Secretary did any unjust 
act. Now the question 1 put is this : Without giving the details of 
any conversation or any report that was made to you, state the fact 
whether reports were made to you of statements in regard to you by 
the Secretary of War and those connected immediately with him ? 

Mr. CARPENTER. Do you really insist on that question ? 

Mr. Manager McMAHON. It is as good as a great many of yours. 

Mr. CARPENTER. If you want to keep this witness here three 
weeks, ask the question ; I shall not object ; but you will have a 
large chapter. 

Mr. Manner McMAHON. We withdraw the question. 

Mr. CARraNTER. I thought you would. 

The PRESIDENT pro tempore. Are the managers through with the 
v^itoefifi ? 

Mr. Manaeer McMAHON. Yes, sir. 

The PRESIDENT pro tempore. The witness is dismissed. 

Bir. Manager McMAHON. I will state, Mr. President, that two or 
three of our witnesses have not yet appeared ; we have no witnesses 
now to-day that we can examine unless it be Mr. Whitney, if he has 
separated those telegrams ; or you can put Mr. Crosby upon the stand 
now and put such questions to him as you see fit in cross-examina- 
tion. 

Mr. CARPENTER. We prefer to call Mr. Crosby after he has had 
an opportunity to find that letter from General Hazen. We want him 
to search for that in the Depariment and be here with it to-morrow. 

Mr. Manager McMAHON. It is understood now that be is offered 
for cross-examination, and if you wait for your case we shall insist 
that he is your witness and must be examined according to law. 

Mr. CARPENTER. We shall submit to the law as cheerfully as 
you have all the way through. 

Leonard Whitney recalled and examined. 

Question. (By Mr. Manager McMahon.) Have you made the search 
we spoke of on Saturday? 

Answer. Yes, sir. 

Q. Have you found any other telegrams than those submitted? 

A. I found some among those that I submitted on Saturday. I 
made the selections as you requested. 

[The witness selected a number of dispatches and handed them to 
the managers.] 

Mr. Manager McMAHON. There is nothing there except what we 
have already the originals of, and you can retire, Mr. Whitney. 

The PRESIDENT pro tempore. The witness is excused. 

Mr. Manager McMAHON. Mr. President, I will state to the court 
that we have now no witness present that we can examine, probably, 
until after the examination of Mr. Marsh is completed, and but one 
or two tiien, except Evans and Fisher; and if not inconvenient to the 
Senate apd a waste of public time, I would suggest modestly that the 
Senate as a court of impeachment might very properly give counsel 
a rest at this time by an adjournment. 

Mr. CONKLING. How manymore witnesses have you to examine ? 

Mr. Manager McMAHON. We have Evans and Fisher. We have 
some other witnesses subpoenaed ; but they are for rebuttal. 

Mr. CONKLING. I mean in chief. 

Mr. Manager McMAHON. Probably three more. 

Mr. ANTHONY. Are they in the city ? 

Mr. Mana^r McMAHON. Evans and Fisher are not in the city 
The other is in the city, but we have not been able to reach him. 

Mr. Manager HOAR. We do not expect to call Fisher, if Evans 
comes. 

Mr. Manager McMAHON. We will call Mr. Robbins, of the House, 
now. 

Hon. William M. Robbins called. 

Mr. Manager McMAHON. We are informed that Mr. Robbins is 
confined to his bed by illness, and we shall have to make an arrange- 
ment to get some other witness. 

Mr. CARPENTER. As it seems that we shall adjourn at this point, 
probably, I want to suggest to the managers whether they are not 
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willing to adljoam the trial over to-morrow. The Senate having other 
bosinefls enough to do will not be at leisure or ont of basinesB, and 
that will give us an opportunity to look over onr testimony on the 
part of tl^ defense and put it in just as rapidly as it can be put in. 
1 will save the day, I believe in the time of the Senate, if they will 
aUow mefor to-morrow to set the defense ready so that we can get it 
in hand and rush it through. 

Mr. EERNAN. How long will your testimony take ? 

lir. CABPENTEB. Two days, I tliink. It may go three; but I 
think two will do. I will put in the case on the part of the defense 
as fast as possible. 

Mr. KEkNAN. I move that the Senate sitting as a court for the 
trial of the impeachment adjourn until to-morrw. 

The motion was agreed to; and (at four o'clock and fortv-nine 
minutes p. m.) the Senate sitting for the trial of the impeachment 
acUoumed. 



Tuesday, July 11, 1876, 

The PRESIDENT iwt> itmpore. The hour of twelve o'clock having 
arrived, the Senate will proceed to the consideration of the articles 
of impeachment exhibited by the House of Representatives against 
William W. Belknap. 

The usual proclamation was made by the Sereeant-at-Arms. 

The PBESIDENT pro tempore. The House of Bepresentatives will 
be duly notified. 

Messrs. Ltndb, McMahon, Jenks, Lapham, and Hoab, of the man- 
agers on the part of the House of Bepresentatives, appeared and were 
conducted to the seats assigned them. 

The respondent appeared with his counsel, Messrs. Blair, Black, and 
Carpenter. 

Mi. THUBMAN. I now move that the proceeding of the court 
be suspended for half an hour in order to go into legislative session. 

Mr. CABPENTEB. I am told by some Senators that the Commit- 
tee on ^propriations are anxious to go on with their work this morn- 
ing. I find myself thoroughly sick and unable really to stay here to- 
day, and the managers, I understand, would have no objection if the 
Senate wonld acUoum over until to-morrow. Mr. Evans has not ar- 
rived, so that no time would be lost, and it would be a great accom- 
modation to me personally, and I do not see that it would harm any 
bodv or delay anv thing. 

The PBESIDENT pro tempore. The question is on the motion of 
the Senator from Ohio, [Mr. ThuriaanI that the proceedings of the 
court besnspended for half an hour. 

Mr. WlNDOM. I ask consent to say a word with reference to the 
request of the counseL 

The PBESIDENT i>ro tempore. Is there objection t The Chair hears 
none, and t he Senator from Minnesota will proceed. 

Mr. WINDOM. I think that no time would be lost by the Senate 
in acceding to that re<^uest. The Committee on Appropriations have 
the river and harbor bill ready to report to-day, and we can act upon 
it to-morrow. It is desirable, I think, that it should be acted upon 
before we conclude the trial. 

Mr. EDMUNDS. That makes two days then. 

Mr. WINDOM. I thought the request was to adjourn over to-mor- 
low, Instead of to-day. 

Mr. CABPENTEB. My request was to adjourn until to-morrow. 

Mr. WINDOM. I misunderstood the request. The reason I gave 
would not apply to to-day. 

Mr. CONKLING. I move to amend the motion of the Senator from 
Ohio, so that the Senate sitting for this trial adjourn until to-mor- 
row, which will be at twelve o'clock. 

The PBESIDENT i>ro tempore. Simply to adjourn will be untU to- 
row at twelve o'clock. The Senator from New York moves, that the 
Senate sitting in trial adjourn. 

The question being put^ tiiere were, on a division— ayes 13, noes 
15: no quorum voting. 

Mr. EDMUNDS. I ask for the yeas smd nays. 

The yeas and nays were ordered. 

Mr. Manager McMAHON. Before the vote is taken, I simply de- 
sire to say to the Senate that I think the statement of the gentleman 
was entirely too broad that the managers had agreed to the post- 
ponement. 

Mr. CABPENTEB. I said that I understood the managers wonld 
make no serious obiection to it. 

Mr. Manager McMAHON. So far as the managers are concerned, 
of course they prefer that the trial shall go ahead immediately. 

The question being taken by yeas and nays, resulted — ^yeas 17, nays 
24 ; as follows : 

YEAB— Measn. AlliaoBu Bogy, Conkling. Cooper, Dawes, Ferry, Hamilton^owe, 
Ingallo, Kelly, Logan, McCreery, Mitchell, Morton, Sherman, Tharman, and West— 

NATS— Messrs. Anthony, Booth, Brace, CockreU, Dayis. Edmonds, FreHng- 
hnvsen. Harvey, Hitchcock, Kernan, Key, Merrimon, Morrill, Norwood, Oglesby, 
Paudock« Patterson, Bansom, Bobertson, Wallace. Whyte, Windom. Withers, and 
Vright-g*. 

NOT YOTma-Messrs. Aloom, Bamnm, Bayard, Boutwell, Bnrnside. Cameron 
of PeDDsylTaoia, Cameron of Wisoonflln, CiH;ierton, Christianoy, Clayton, Conover, 



Cragln, Dennis, Doraey, Baton, Goldthwaite, Gordon, Hamlin, Johnston, Jones of 
Florida, Jones of Nevada, McDonald, McMillan. Maxey, Bandolph, Sargent, Sauls- 
bury, Sharon, Spencer, Stevenson, and Wadleign— 31. 

So the motion was not agreed to. 

The PRESIDENT pro tempore. The question recurs on the motion 
of the Senator from Ohio [Mr. ThurmanJ that the trial be suspended 
for half an hour. 

Mr. CONKLING. I hope not. Let us go on. 

The motion was not agreed to. 

The Secretaij procee<^ to read the journal of the proceedings of 
the Senate sittmg yesterday for the trial of the impeachment of Will- 
iam W. Belknap. 

Mr. HOWE. Mr. President, I moye jihat the further reading of the 
journal be dispensed with. 

The motion was agreed to. 

The PBESIDENT j>ro tempore. The Senate is ready to proceed with 
the trial. 

Caleb P. Mabsh recalled : 

Mr. Manager McMAHON. Before you i>roeeed, Mr. Carpenter, let 
me put him one question. I may bring it in m/sr awhile; but I 
preror to do it in this connection. (To the witness.) Mr. Marsh, 
state whether you remember the Secretary of War being at your 
house to dinner at any time shortly prior to the publication of the 
article in the New York Tribune. 

A. He has been at my house to dinner, but I cannot fix the date. 

Q. (By Mr. Manager McMahon.) Do you remember any occasion 
when Mr. Reid and Oeueral McDowell and he were there together f 

A. Yes, sir. 

Q. When was that t 

A. I cannot tell you. It is some years ago. I cannot even tell the 
year with any certainty. 

Cross-examined by Mr. Carpbnter: 

Q. Had you prior to the time when these ladies were at your house 
made any application or had any thought of procuring a tradership T 

A. It seems I was in Washington early in Ausust from a letter 
which has been shown me, in wnich I state that I called on the Sec- 
retary of War. 

Q. I ask you for your present recollection. Haye you any recollec- 
tion now of haying made any application or haying had any thought 
of it prior to the tmie these lames were at your house f 

A. I haye no recollection except fnmi that letter— no recollection 
at all. 

Q. What letter is it that you speak of f 

A. A letter that has been read here and shown to me. 

Q. Where did you first see Oeneral Belknap; was it not at Long 
Branch f 

A. The first time I saw him must haye been in Washington, from 
this letter. 

Q. Are you swearing from your recollection or from this letter as to 
that fact T 

A. From the letter. 

Q. Entirely from the letter? 

A. Entirely. 

Q. From your recollection without the letter see if you do not re- 
member that you first saw him at Long Branch. 

A. Without the letter I should say the first time I saw him was 
when he came to my house in September to bring the two ladies to 
Washington ; I do not remember seeing him at Lon^ Branch. 

Q. Let me see if I cannot refresh your recollection about it. Do 
you not remember that Mr. Belknap and his wife were staying at 
Long Branch ; Mrs. Marsh was at Long Branch ; you came there and 
was introduced to Mr. Belknap ; Mr. Belknap went from there to 
Iowa to make a speech at Des Moines at some military meeting there, 
and retnmed from Iowa to your house in New Yoric ; do you'not re- 
member that you found Mrs. Belknap sick at your house ; do you not 
recollect that circumstance? 

A. I am not ^ositiye of haying seen him at Long Branch ; it is 
quite possible ; it is many years ago ; I may haye done so. 

Q. There was some talk between you and the Secretary of War 
about your being appointed post-trader instead of Eyans or yourself, 
Eyans not being mentioned m connection with it at first? 

A. Yes, sir. When I first called upon him he was not mentioned. 

Q. Was there are any corrupt agreement or any agreement between 
you and Mr. Belknap in regard to being appointed post-trader at Fort 
Sill? 

Mr. Manager McMAHON. We object to the word " corrupt." Say 
" any agreement." I think by nsins the word " corrupt " you are 
asking an opinion of the witness. The objection we make is that 
the question calls for an opinion as to the character of the agreement 
instead of calling for the agreement itself. 

The PRESIDESn* pro tempore. Do counsel modify the question ? 

Mr. CARPENTER. I do not want to argue the question of the pro- 
priety of that interrogatory. 

The PRESIDENT pro tempore. The Chair sustains the objection. 

Mr. CARPENTER. Read the question. 

The PRESIDENT pro tempore. The reporter will read tiie qnea- 
tion. 
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The queetion was lead by the Official Reporter^ as follows : 

Q. Was there any oonnpt •greement or any agreement between yoa and Mr. 
Bukoap in regard to your oeing appointed post-trader at Fort Sill ? 

Mr. CARPENTER. I understand the interrogatory is objected to, 
and the ejection is sustained by the court. 

The PRESIDENT pro tempore. The whole interrogatory the Chair 
considers overruled. If counsel desire, the Chair will submit it to 
the Senate. « 

Mr. CARPENTER. No ; I will put another question. (To the wit- 
ness.) Was there any a^eement on your part to pay Mr. Belknap 
any money in consideration that he would appoint you post-trader at 
Fort suit 

A. There was not. 

Q. (By Mr. Cabfemteb.) At any time f 

A. At any time. 

Q. Was uiere ever any agreement between you and Mr. Belknap 
that you should pay him any pecuniary consideration for or in con- 
sideration of his appointing Jir. Evans post-trader at Fort Sill f 

A. There was not. 

Q. Was there ever any agreement between you and Mr. Belknap 
that yon would pay him any money or other valuable consideration in 
consideration of his continuing Mr. Evans as post-trader at Fort Sill f 

A. Never. 

Q. So fkr as you know was not the only inducement leading to that 
appointment uie kindness which you and your wife had shown to 
Mn. Belknap at yonr house T 

A. That certainly had a great deal to do with it, I presume. 

Q. Did you make or claim to have any bill against him for any- 
thing done for Mrs. Belknap f 

A. No, sir. 

Q. Tour treatment of her was entirely gratuitous? 

A. Tee, sir. 

Q. But of course led to a feeling of friendship between the families? 

A. Tes, sir. 

Q. Ton say that the friendship which arose from the fact that Mrs. 
Belknap had been sick at your house, and been kindly treated, had a 
sreat deal to do with that appointment; was there, apart from that 
mendly feeling, any consideration moving from you to Belknap to 
procure that appointment ? 

A. None. 

Re-examined by Mr. Manager McMahon : 

<^. The letter of August 16, 1870, has been referred to in cross-ex- 
amination. Was that letter properly dated ? 

A. As far as I now remember. 

Q. Have you any recollection of improperly dating it at any time ? 

A. I have not. 

Q. After having seen that letter, I understand yon to say that you 
and the Seoreta^ had had a conversation about post-traderships 
some time in August? 

Mr. CARPENTER. I object to that question. 

Mr. Manajzer McMAHON. It is a repetition. We withdraw the 
question. (To the witness.) Do yon remember upon any occasion 
when Evans &. Co. made payment in a check of Northrop & Chick 
to you for $500? 

Mr. BLAIR. We object to that question. 

Mr. Manager McMAHON. I simply want to call the witness's rec- 
ollection to a particular time. 

Mr. BLAIR. We object to any question not growing out of our 
cross-examination. 

Mr. Manager McMAHON. This comes right in yonr line, as you 
will seepresently. (To the witness.) Do you remember the fact ? 

The Witness. Am I to answer ? 

Mr. CARPENTER. Not at present. We insist on the objection. 

Mr. Manager McMAHON. State the objection. 

Mr. CARPENTER. We have simply cross-examined this witness. We 
have shown nothing whatever^ nor have we attempted to show any- 
thing whatever, except what is legitimate matter of cross-examina- 
tion. They may re-examine in regard to the new matters we have 
called out in cross-examination, but nothing else. They cannot go on 
now and by this witness attempt to show any consideration or any- 
thing of that kind, because that is a part of their case; they have 
examined the witness upon that subject and called out from him such 
evidence as they could and passed him over for cross-examination, 
and they cannot return to it now. 

Mr. THURMAN. 1 wish to suggest that even if the question is not 
strictly responsive to the cross-examination, it is in the discretion of 
the court to permit it to be answered. 

The PRESIDENT pro tempore. The reporter will read the ques- 
tion. 

The question was read, as foUows : 

Q. Do yon remember upon any oooasion when Evans Sc Co. made payment in 
a cbeck of Northrop Sl Chick to yoa for 1500 f 

The PRESIDENT pro tempore. Shall this interrogatory be admit- 
ted? 
The question beinff put, it was decided in the affirmative. 
Mr. Manager McMAHON. Answer the question. 
The Witness. I do not remember. 
Q. (By Bir. Manager McMahon.) Do you remember any occasion 



when he made a payment in a cheek of $500 that yon retomed to 
him, without remembering the name of the person ? 

A. I remember returning him a check, but I do not remember the 
amount. I think it was more than one. 

Q. Do yon remember writing him a letter at the time yon returned 
a check to him ? I do not ask for the contents of tl:^ letter. 

A. I think I do. 

Q. (By Mr. Conkung.) Was ihe answer of the witness that this 
was more than once ? 

A. More than one check, I think. 

Q. (By Mr. Manager McMahon.) Tou remember writing a letter to 
Evans & Co. about that n^^tter ? 

A. I think the letter was to Fisher. It might have been to Evans 
&, Co., or to Fisher, one of the partners. 

Mr. Manager McMAHON. That is all. 

Mr. MITCHELL. I send a question to be put to the witness. 

The PRESIDENT pro tempore. The question put by the Senator 
from Oregon will be read. 

The Chief Clerk read as follows: 

Q. Why did >rou send to W. W. Belknap, Secretary of War, the one- 
half of the various sums of money received by you from Evans at 
Fort Sill? 

Mr. CARPENTER. Mr. President, the celebrated Jeremiah Mason 
in the trial of a very important case once said, when a judge put a 
question to a witness, he being counsel for the defense, that if the 
question was put on the part of the plaintiff, he objected to it ; if it 
was put on behalf of the defendant, he withdrew it. 

Mr. MITCHELL. It is put in behalf of justice. 

Mr. CARPENTER. The Government have gone through the exam • 
ination of this witness ; we have cross-examined him ; the court has 
allowed them to go partially into a redirect examination, and they 
have concluded it. This question put by the managers now would cer- 
tainly be objectionable, and I presume that we have the same right 
to object to a question put by the court that we would have if it were 
put by the managers. 

The PRESIDENT pro tempore. If there be no objection, the ques- 
tion will be put. 

Mr. CARPENTER. There is objection. That is clear. We ob- 
ject. 

The PRESIDENT pro tempore. The Chair will submit this question 
to the Senate, Shall this interrogatory be put? 

Mr. PATTERSON and others. Let the question be reported. 

The Chief Clerk read thequestion of Mr. Mitchell, as follows : 

Q. Why did you send to W. W. Belknap, Secretary of War, the one 
half of the various sums of money received by you from Evans at Fort 
Sill? 

Mr. CONELING. As I am called upon to vote upon this question^ 
if it is in order I should like to make an inquiry. Is it intended to 
call for the motive of the witness, oris it intended to call for any fact 
or thin^ which influenced him ? I wish the Senator who puts it would 
make it a little more pointed. If it is a call for the motive of the 
witness, I cannot vote for it for one. If it is a call for any fact, I 
can. 

Mr. MITCHELL. Mr. President, it is not, of course, in order to 
argue the question. I think the question calls for a tact. It calls 
for the reason why this money was sent. I shall insist on the ques- 
tion. 

Mr. CARPENTER. Mr. President and Senators, I want to say a 
few words further on my objection to this question. You will all 
recollect that the examination of this witness oy the prosecution was 
very singular and peculiar. You will recollect that I over and over 
again objected, objected to their going into it by piecemeal and 
scraps and collateral facts and circumstimces, and asked them to push 
him right into the narrative and let him tell all there was about Uiis 
matter. I was rebuked by the leading manager and informed that I 
knew far less about the management of their side of this case than 
they did. I of course had to submit to that, and did cheerfully. No 
doubt it is true ; but what does it indicate ? It indicates simply this, 
that the prosecution here on the part of the House of Representatives 
have a scneme of examining this witness. 

It was manifest, I think to everybody, where the weakness of this 
case lay whei) they had to dodge aiound the case the way they did in the 
examination yesterday. Now they have set us an example which we 
have a right to follow, when the House of Representatives, after be- 
in^ requested to do it, refused to ask this general question and put 
this witness into the general narative of the transactions between 
him and everybody else important to this inquiry, and confined him 
only to specific facts and oircumstancee^ against our obiection over 
and over again made. Then we callea the witness and put him on 
the stand for a cross-examination, putting no improper qneetion, not 
a question that the managers have objected to, and ne has answered 
our questions. They have had one redirect examination, the court 
overruling our objection to it, to give it to them. Now after this will 
this court permit the managers to return to that subject and open 
the examination of this witness ? And if they will not permit the 
managers to do it, will the court do it themselves ? If a question 
cannot be objected to when put by one of the court which would be 
ruled out if put by the counsel, then this is a strange proceeding and 
we are in a scngular situation. I say this of conrse with entire respect 
to the Senator who asks the questicm; but we must have a right to 
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object to the question, and for the porpose of testing whether it is 
proper or improper, it mnst be considered as a question put by the 
managers, and put by the managers at this time, is there the slight- 
est doubt that the Senate would rule it outf 

The PRESIDENT pro tempore. The question is, Shall this interrog- 
atory be admitted ? 

Hr.THURMAN. Let it be read. 

The PRESIDENT pro tempore. It will be again read. 

The Chief Clerk read the question of Mr. Mitchell, as follows: 

Q. Why did you send to W. W. Belknap, Secretary of War, the one- 
hafi of the various sums of money received by you from Evans at Fort 
Sillf 

Mr. ANTHONY. I wish to ask whether the counsel object to this 
interrogatory at this time or whether they object to it altogether? 

Mr. CARPENTER. Both ; because it is out of time and because it 
is an improper question. 

The PRESIDENT j>ro tempore. The question is on the admission of 
this interrogatory. 

The question being put, it was determined in the affirmative. 

The PRESIDENT pro tempore. The Question will be answered. 

The Witness. Simply because I felt like doing it. It gave me 
pleasure to do it. I sent him the money as a present always, gratui- 
tously. That is the only reason I had. 

The PRESIDENT pro tempore. Are there any further questions to be 
put to the witness ? 

Mr. EDMUNDS. Mr. President, I should like to ask the witness a 

auestion : the reporter can take it down if the Chair will allow it. I 
lould like to ask the witness, in connection with his last answer, 
whether General Belknap knew, in advance of these remittances from 
time to time, how large the present was going to be that was to be 
sent? 

Mr. CARPENTER. Mr. President, I object to that question upon 
the ground that one man cannot swear what another man knows. It 
is physically and intellectually impossible. If he could say that he 
told Mr. Belknap a thinff, if he could prove any fact, that fact may 
be proved ; but cOuld I be put on the stand to swear what the Sen- 
ator from Vermont knows upon any subject f I should say he knows 
all about it, but any particular knowledge on a particular subject I 
could not be called to swear to. Nobody can. 

Mr.^ BLAIR. Mr. President and Senators, there is another objection 
to this question that I hope the Senate will consider before voting 
that this question shall be admitted, and that is that this witness is 
a €k>Yemment witness, and that the interrogatory of the Senator is 
to impeach the witness on the part of the prosecution. It implies 
that he has not stated the truth. 

The PRESIDENT pro tempore. The question will be repeated by 
the reporter. 

The question was read, as follows : 

Q. Did G«iieral Bellmap know, in adyanoe of these remittances from time to time, 
how large the present was going to be that was to be sent f 

The PRESIDENT pro tempore. Shall this interrogatory be ad- 
mitted? 

The question was decided in the affirmative. 

The PRESIDENT j>fo tempore. The witness will answer the ques- 
tion. 

The Witness. I cannot say how far he knew, I am sure. 

Q. (By Mr. Edmunds.) Dyi you know yourself how large the pres- 
ents were to be in advance ? 

A. Certainly. That is, I made up my mind that I would send him 
the half that came to me from the fort. 

Mr. LOGAN. I desire to propound a question which I send up in 
writing. 

The PRESIDENT j)ro tempore. The question of the Senator from 
Dlinois will be read. 

The Chief Clerk read as follows : 

Q. Prior to the sending of the first money, had you said anything 
to any person or had any person ever said anything to you on the 
subject of sending money to General Belknap ; if so, who was it t 

Mr. CARPENTER. Mr. President, it is impossible to ascertain from 
this court, it being so numerous, as we do always in conversation with 
a court of law^ what is the point involved in the decisions which have 
been made. I would like to ask whether the opinion of the Senate 
is that we cannot object to a question put by a Senator or whether 
the questions have been ruled in upon the ground that they were 
proper questions f 

The PRESIDENT pro tempore. The question of the Senator from 
Illinois [Mr. Logan] will be repeated. 

The Chief Clerk read the question of Mr. Looan. 

The Witness. Am I to answer? 

Mr. CARPENTER. Wait a moment. 

The PRESIDENT pro tempore. Do counsel object t 

Mr. CARPENTER. Yes, Mr. President, on consultation we object 
to the question. 

The PRESIDENT pro tempore, ShaU this interrogatory be admit- 
tedf 

The question was decided in the affirmative. 

The PRESIDENT pro tempore. The witness will answer the ques- 
tion. 

The Witness. I had a conversation with the present Blrs. Belknap 
on the night of the funeral in Washington. 



Bfr. Manager LAPHAM. That was after the first money was sent. 

Mr. Manager McMAHON. The question calls for conversation be- 
fore any money was sent. 

The witness. That was before I had sent any money to him. I 
had sent a remittance to her. 

Mr. Manager McMAHON. Go on. 

The Witness. Does the question call for conversation f 

Mr. EDMUNDS. No. 

Mr. LOGAN. I wiu now add, let him state what the conyersation 
was. 

Mr. Manager McMAHON. I oblect to that at this stage of the case. 
This may excite the risibility of the honorable gentlemen on the other 
side ; but I think I shall be able to give a verv good reason for it. 

Mr. FRELINGHUYSEN. I should like to hear the answer of the 
witness as far as given. 

The PRESIDENT pro tempore. The reporter will read. 

The answer was rcM^d, as follows : 

That was before I had sent any money to him. Ihadsentaranitteneetohsr. 

Mr. Manager HOAR. That answer is a little ambiguous. It had 
better be made certain. He has spoken of the present Mrs. Belknap, 
and says, " 1 had sent a remittance to her ; " let him state to whom. 

A. I mean Mrs. Belknap, deceased. 

The PRESIDENT pro tempore. The managers have objected to 
the question, and the Chair will submit it to the Senate. 

Mr. EDMUNDS. That is the question that calls for the conversa* 
tionf 

The PRESIDENT mro tempore. Shall this be admitted T 

Mr. HOWE. Let the question as it is put be reported. 

The question was read by the reporter, as follows : 

Q. State what the conrersation was. 

Mr. WHYTE. What conversation is referred tot We did not hear 
the ground of the objection made by the manager. I {^resume that 
the absence of General Belknap would be one objection if he was not 
present at the conversation. We did not hear what objection was 
made by the manaeer. 

Mr. Manager McMAHON. Even if General Belknap was present, 
while we might have called it as a^^ainst hiin^ he cannot produce it 
as in his favor. It is the conversation of a third party. 

The PRESIDENT pro tempore. Shall this interrogatory be ad- 
mitted? 

Mr. HOWE. I ask for the veas and nays. 

The yeas and nays were oraered. 

Mr. Manager McMAHON. Before the vote is taken. Senators, I 
desire that fJl shall understand the precise conversation now c^ed 
for. It is a conversation between the witness and the present Mrs. 
Belknap; occurring on the night of the funeral of the second Mrs. 
Belkiiap, between the witness and her, not in the presence of General 
Belknap ; a conversation between the two persons on that occasion. 
Clearly it seems to me the defendant is not at liberty to produce that 
conversation in his behalf. 

Mr. CONKLING. And it was after the first money had been sent 
to the former Mrs. Belknap f 

Mr. Manager LAPHAM. Yes, sir. 

Iffr. FRELINGHUYSEN. I should like to ask whether the conver- 
sation which is inquired for is not the same conversation as to which 
the court inquired whether it had taken place. 

Mr. CONKliING. Certainly it is. 

The PRESIDENT pro tempore. The Secretary will call the roll. 

The question being taken by yeas and nays, resulted— yeas 18, nays 
23; as follows: 

YEAS— Messrs. Allison, Booth, Bmoe, Conkling, CraMn, Perry, Frelinghaysen, 
Harvey, Howe, Ingalls, Logan, Morrill, Morton, JPaddock, Patterson, Sherman, 
"West, and "Wright— 18. 

NAYS— Messrs. Bogy, Caperton, Cooper , Dawes, Edmonds, Gordon, Hamilton, 
Kelly, Keman, Key, McCreery, Maxey. Merrimon, M3tchell, Norwood, Bimsom, 
Bo^rtson. Stevenson, Thorman, Wadleigh, "Wallace, "Whyte, and Withers— 23. 

NOT "VOTIN(>— Messrs. Alcorn, Anthony, Bamnm, Bayard, Bontwell, Bomside, 
Cameron of Pennsylvani&Cfuneron of "Wisconsin, Christlancy, Clayton, Cookrell, 
Conover, Davis. Dennis, Dorsev, Eaton, Goldthwaite, TTftmlTn Hitchcock, John* 
ston, Jones of Florida, Jones of Nevada, McDonald, McMillan, Oglesby, Bandolph, 
SMgrait, Sanlsbnry, Sharon, Spencer, and "Windom— ^1. 

The PRESIDENT pro temnore. The objection is sustained. 

Mr. DAWES. I should like to have a question put, which I send to 
the Chair. 

The PRESIDENT pro tempore. The question of the Senator from 
Massachusetts will be read. 

The Chief Clerk read as follows : 

Q. State all the knowledge or information that General Belknap 
had, which it is in your power to state, as to the amount of any money 
sent him or the source whence it came, other than what you have 
already stated. 

Mr. CARPENTER. To that question we oblect. 

Mr. LOGAN. Before the point is submitted, I will state that the 
first question I propounded was not objected to by the Senate. The 
last one was objected to. I desire to have that first question fully un- 
derstood, and I ask the Clerk to read it again to the witness and haye 
it answered before we proceed to another question. 

The PRESIDENT pro tempore. The interrogatory propounded by 
the Senator from Illinois will be read. 
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The Chief Clerk read as follows : 

Q. Prior to the sending of the first money had you over said any- 
thing to any person or had any person ever said anything to yon on the 
snhjeot of sending money to General Belknap ; and, if so, who was it T 

A. No ono that I remember. No other except what I have already 
stated, the conversation with Mrs. Bower. 

The PRESIDENT pro tempore. The Senator from Massachusetts 
[Mr. Dawbs] proposes a question, which will be read. 

The Chief Clerk read as follows : 

Q. State all the knowledge or information that General Belknap 
had, which it is in your power to state, as to the amount of any money 
sent him or the sonrce whence it came, other than what you have 
already stated. 

Mr. DAWES. I do not desire to have the witness state over again 
what he has already stated. 

The PRESIDENT pro tempore. Objection being raised the Chair 
will put the question to the Senate : Shall this interrogatory be ad- 
mitt^ f 

The question was decided in the afiOrmative. 

The Witness. I have stated all the money that I have sent General 
Belknap, as far as I can remember. 

Mr. Manager LAPHAM. That is not the question. 

Mr. EDMUNDS. Read the question again. 

The PRESIDENT |>ro tempore. The Secretary will read the question. 

The Chief Clerk read as follows : 

Q. State all the knowledge or information that General Belknap 
had which it is in your power to state as to the amount of any money 
sent him or the source from whence it came other than what you have 
already stated ? 

A. O, I do not know anything about General Belknap's knowledge : 
I know nothing of General Belknap's knowledge except the money I 
sent him. 

Mr. MORTON. I submit the following interrogatory : 

Q. Did General Belknap personally or through any x>erson or by 
letter ever inquire of you why this money was sent, and did you in 
any way ever assign a reason to him for itf 

A. Never, to my best recollection. 

Mr. CONKLING. I propose a question which may have been an- 
swered in substance, but I should like to have an answer to it : 

Q. Was your intention to send money to General Belknap and your 
act in sending^it in consequence of any communication between vou 
and General Belknap, and, if there was any such communication, 
state itf 

A. No, sir ; there was not. 

Mr. Manager McMAHON. The managers would like to put a ques- 
tion now, if convenient. 

Mr. CARPENTER. I object. 

Mr. Manager McMAHON. We certainly claim the right. 

Mr. LOGAN. I have a question to proi)ose. 

The PRESIDENT iwo tempore. The Senator from Dlinois desires 
to submit a question. 

Mr. Manager McMAHON. We waive the right to put ours while 
Senators are asking questions. 

The PRESIDENT pro tempore. The interrogatory of the Senator 
from Illinois [Mr. Logan] will be read. 

The Chief Clerk read the question of Mr. Logan, as follows: 

Q. Did yon have any understanding with any person other than 
General Belknap in reference to sending the money you have testified 
to or any part of it t If so. with whom was such understanding, and 
what was such understanding f 

A. I had an understanding on the night of the funeral. I had some 
conversation with Mrs. Bower, the present Mrs. Belknap. 

Mr. Mana^r McMAHON. We object that that is only getting in- 
directly at the same matter that has already been settled by the 
Senftte 

The PRESIDENT pro tempore. The Chair has submitted each of 
these questions, and will also submit this, to the Senate. 

Mr. LOGAN. I wish to state merely the object of my question. 

The PRESIDENT pro tempore. Is there objection! The Chair 
hears none, and the Senator will state it. 

Mr. LOGAN. There seems to be a kind of vagueness about this 
thing, and my object is, if there was an understanding under which 
this money was sent, to get at the understanding, what it was, and 
with whom it was. I cannot see that that can be objected to. There 
must have been an understanding with somebody, and I want to know 
whom it was with. That is all there is in the question. 

Mr. EDMUNDS. He has stated that he had not any conversation 
with anybody in the world but one. 

Mr. Manager LAPHAM. The learned Senator will doubtless re- 
member that there may be implied as well as express understandings. 

Our objection is that this calls for a conversation with a third per- 
son, and is the precise question upon which the Senal^ has already 
passed. The witness having stated expressly that he had no conver- 
sation with the defendant, the question calls for some express conver- 
sation, some expression, agreement, or understanding, and not for an 
implied or inferential un^rstanding from the acts of the parties. 

Mr. CARPENTER. Let me inqure of the manager whether he 
admits that there was no express agreement ? 

Mr. Manager LAPHAM. Not at all. 

Mr. IX)GiQ7. I will change the Isuiguage of the question in one 



particular. Where it says " understanding " I will use the word 
" agreement." 

The PRESIDENT pro tempore. The Secretary will report the ques- 
tion as modified. 

The Chief Clerk read as follows : 

Q. Did you have any agreement with any person other than Gen- 
eral Belknap in reference to sending the money you have testified to 
or any part of it f If so, with whom was such agreement and what 
was such agreement f 

Mr. BLAIR. Mr. President and Senators, this question is substan- 
tially the same, in my own judgment, as that upon which this body 
has already ruled. Senators will bear us witness that we have uni- 
formly objected to this mode of examination. We think that, as the 
parties here have represented it, they ought to be allowed to conduct 
their own case. The other side have chosen to rest their case upon a 
mere technicality by creating a presumption from the transmission 
of money that there was an agreement that that money should be 
transmitted to us in pursuance of an understanding. We have met 
that presumption by the witness flatly contradicting it, and they are 
therefore out of court on the case they have made. It is perfectly 
apparent to any logical, reasoning mind that the implication which 
they seek to bring against us of an understanding or agreement that 
we should receive money on account of an appointment which the 
party here made is utterly and absolutely rebutted by their own wit- 
ness. Now, the attempt is to contradict that witness; to make him 
testify to circumstances which will contradict that direct, plain state- 
ment. 

Mr. Manager HOAR. Would it be agreeable to the learned coun- 
sel to permit me to put a question to himf 

Mr. BLAIR. Not at this stage of the argument. 

Mr. Manager HOAR. I will not do it then. 

Mr. BLAIR. I want this body to have a fair understanding of 
the case. We are here ready and willing and prepared to meet this 
whole case. If they will go into it, and give this picture its clothing 
and coloring, and let the Senate and country see the whole of it, and 
drag these persons, all of whom are mixed up in it, before the Senate and 
the country, let them do it ; we cannot object ; but when they choose to 
rest their case upon proof of the reception of money, and thereby 
seek to imply an agreement, and when we come in and rebut that 
distinctly by showing there was none, by their own witness, it seems 
to me that the Senate ought to hesitate before they make another 
case for these gentlemen and go piece-meal in attempting to rebut 
this testimony. Having gone as far, however, as the Senate has 
chosen to go in this matter, it does seem to me that when a Senator 
wishes to know the truth and to have an explanation of how it hap- 
pens that money was sent to this person, when there was no agree- 
ment between him and this person to have it sent, it is perfectly 
legitimate to have the truth of that and to show at whose instance 
and by whose request this money was transmitted to some person 
claiming the money in that way. These gentlemen know, because 
the facte are spread far and wide — ^they are facts of record — ^that 
there was a person who claimed this money as her own and that she 
directed this nloney to be sent in this mode. 

Mr. Manager McMAHON. There is nothing of that in the case. 

Mr. BLAIK. There is not anything of it in the case, but it is a fact 
known to the country and known to us. 

Mr. Manager McMAHON. It is not known to us. 

The PRESIDENT pro tempore. Managers will not interrupt the 
counsel without their permiMion. 

Mr. BLAIR. It is Iraown to you and it is known to the Senate that 
there was some arrangement by which this money was sent in that 
form ; and now, when it is sought to know by what arrangement and 
what person it was, it is objected to. It will lighten the burden of 
the defendant to know that there was another person claiming this 
money. It seems the gentlemen do not want to lighten our burdens, 
but whenever they can get a piece of testimony that will weigh upon 
us it is very fair ; they put it m by scraps; but the whole truth, and 
nothing but the truth, they do not want to know. They only want 
to have the Senate know what will criminate this defendant, and not 
what will exculpate him. Now I will answer any question the gen- 
tlemen desire to ask. 

Mr. Manager HOAR. Have you got through your address to the 
Senate? 

Mr. BLAIR. If you have any question to put, I will answer it be- 
fore I sit down. You said you had a question to nut. 

Mr. Manager Hoar. But I do not propose to ask it now. 

Mr. THtJRMAN. I should like to ask the counsel a question. I 
want to understand from him whether he objects to this question 
being answered or whether he wants it answered. 

Mr. BLAIR I do not object to it. I did object on general princi- 
ples to the whole series ; but as these questions are going in, I should 
like to have the Senate let something in on our side. They are letting 
in everything else that is brought against us. I should like to see a 
little fair play. 

Mr. Manager HOAR. Mr. President, the question that I proposed 
to put to the learned counsel would have conveyed an idea which I 
will convey directly to the Senate. I suppose if a judge were on trial 
on an impeachment for bribery, and it turned out that a certain suitor 
had a case once a year for six years, and it were proved that a bag of 
money containing |3,000 as passed up by that suitor to the bench 
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every time the case came on, it would not be neoeesary to go any 
f urtner and prove an agreement 

Mr. BLAIK. That is argument on the merits. 

Mr. Manager IIOAK. It would not be necessary to so any further 
and prove an agreement to receive that money corruptly. Now sup- 
pose that were the state of the proof in the case I have supposed, 
would it be material in defense to show that the ba^ of money was 
passed up to the judge at the request of the judge's wife once a year f 
^That is toe whole of the present proposition. 

Mr. FRELINGHUYSEN. Mr. President, I should like unanimous 
consent to make one remark. As I understand it, the court, exercis- 
ing its privilege and against the objection of the respondent, permit- 
ted it to be proven that there was a conversation which had relation 
in some manner to these payments. I think it is the right of the re- 
spondent that that conversation should now be given. It was the 
court, not the respondent, who introduced the fact that there was 
such conversation that had relation to these payments. I do not think 
w6 can fairly exclude the conversation. 

Mr. EDMUNDS. Mr. President, if I were at liberty to say any- 
thing, as I am not 

The PRESIDENT mo tempore. The Chair hears no objection. 

Mr. EDMUNDS. I shall object myself ; but if 1 were at liberty I 
should say that I did not agree with tbe law of my friend at all ; but 
I cannot go into a debate here upon the subject and shall not under- 
take to do it. 

The PRESIDENT pro tempore. The Secretary will report the ques- 
tion. 

The Chief Clerk read as follows : 

Q. Did you have any agreement with any person other than Qen- 
eral Belknap in reference to sending the money you have testified to 
or any part of it f If so, with whom was such agreement and what 
was such agreement f 

The PRESIDENT pro tempore. Shall this interrogatory be admit- 
ted? 

The question being put, a division was called for ; and the ayes 
were 18. 

Mr. LOGAN. I ask for the yeas and nays. 

The yeas and nays were ordered ; and being taken, resulted — ^yeas 
25, nays 21 ; as follows : 

YBAS— Messrs. Allison, Booth, Brace, Conkling, Conover, CragixL Dawes, 
Feny, FreUnghaysen, Hanrey, Hitohcook, Howe, Inntils, Logan, MitctaelLMorriU, 
Morton, Oglesby, Paddock, Patterson, Sherman, Wadleigh, West, Wiadom, and 
Wright— 85. 

NAYS— Messrs. Bogy, Caperton, Cockrell, Cooper, Davis, Dennis, Edmunds, 
(Gordon, Hamilton, Kelly, Kernan, Key, McCreery, Merrimon, Norwood, Baoflom, 
Stevenson, Thnrman, waJlaoe, Whyto, and Withers— SI. 

NOT VOTINO— Messrs. Alcorn, Anthony, Barnom, Bayard, Bontwell, Borxiaide, 
Cameron of Pennsylvania. Cameron of Wisconsin, Christiancy, Clayton. Dorsey, 
Eaton, Goldthwaito, Hamlin, Johnston. Jones of Florida, Jones of Nevada, Mc- 
Donald, McMillan, Maxey, Kandolph, Robertson, Sargent, Sanlsbnry, Sharan, and 
Spencer— 96. 

So the question was decided in the affirmative. 

The PKESIDENT pro tempore. The witness wiU answer the ques- 
tion. 

Iffr. CAHPENTEB. Let the question be repeated. 

The PRESIDENT pro Umpore, The Secretary will report the ques- 
tion. 

The Chief Clerk read as follows : 

Q. Did you have any agreement with any i>er8on other than Qen- 
erai Belknap, in reference to sending the money you have testified to, 
or any part of It f If so, with whom was such agreement, and what 
was such agreement f 

A. I had a conversation with Mrs. Bower, the present Mrs. Bel- 
knap, on the niffht of the funeral. She asked me to go up stairs with 
her to look at the baby in the nursery. I said to her, as near as I can 
remember, "This child will have money coming to it after awhile." 
She said. " Yes ; my sister cave the child to me, and told me the money 
coming trom. you I must take and keep for it." I am not certain about 
the rest of the conversation. I have an indistinct impression of what 
was said afterward. I said, very likely, " All right ; but perhaps the 
father ought to be consulted," and her reply was that if I sent the 
money to him she would get it any way for the ehild, or something 
of that kind. That is as far as I remember it ; but I had some un- 
derstanding ; I have sometimes thought that I said something to Gen- 
eral Belknap that night. My entire recollection is indistinct about 
the matter, except her relation of her sister's dying request made an 
impression on me more than any other part of the conversation. As 
I said before, I have sometimes thought I said something to General 
Belknap about it, but I am not at sOl certain. At all events I had 
some understanding that night or subsequentlv before the next money 
came due — and I do not remember of any subsequently — by which 1 
sent the money to General Belknap. 

Mr. Manager MoMAHON. Mr. President, if the witness is through 
I desire to ask a question now. 

Mr. DAWES, t wish to put a question which I desire to have an- 
swered. 

The PRESIDENT pro tempore. The Senator from Massachusetts 
submits an interrogatory, which will be read. 

The Chief Clerk read as follows : 

Q. Did you or any other person to your knowledge ever explain 
to General Belknap what "Southwest" means in your letters inform- 



ing him that you had a remittance for him f K so, state the explana- 
tion. 

A. Never to my knowledge. 

Mr. Manager McMAHON. I propose now to propound the f oUow- 
ingqn^tion: 

When you sent General Belknap the first letter notifying him that 
you had a remittance for him "from the S. W.," state whether 
he inquired of you by letter or otherwise from what source the money 
cameT 

Mr. CARPENTER. That we object to, because we object to the 
managers retnminff to this case. 

Bir. Manager McSLAHON. The managers certainly have aright to 
come in now. 

Mr. CARPENTER. What gives them that rightt 

Mr. Manager McMAHON. To make a further explanation to the 
Senate. 

Mr. CARPENTER. Iffr. President, both narties have nuKle this 
case to the Senate as they have chosen to make it ; and the court has 
gone through in its own way, searching for facts, and, I understand, 
has rested also. Now is it possible tlmt the parties are to take this 
case up a^in and have any rights they would not have^ arising from 
the examination as it took place on tneir part respectively f They 
cannot go back with snch a question certainly, unless it be on ac- 
count of some Questions that the court has put; and that certainly 
cannot renew tneir right. They put this witness on the stand and 
exhausted him as far as they thought it was safe to do so ; then we 
cross-examined him; both parties rested; and now the court has 
rested. Now we protest thisht the managers cannot ask any more 
questions of this witness. 

Mr. Manager McMAHON. Mr. President, I have heard a great deal 
from one of the distinguished counsel on the other side and something 
from another in regard to getting this case in by piecemeal, and I 
have heard a great deal of criticism on the manner in which I have 
done it; and I expected my honorable friend [Mr. Carpenter] to 
ask this court to nonsuit the Government from the remarks which he 
made upon one occasion, that we had made no case, &.o. The only 
answer I have to that is that if we have failed to put in the fsyots in 
this case to convict their client, they ought to be under the most ever- 
last ing obligations of gratitude to us for our want of capacity in man- 
aging the case. 

Mr. CARPENTER. That is on the ground that you stop now. 

Mr. Manager McMAHON. I accept the statement of the gentle- 
man and the interruption, because it leads me directly to the next 
'Point I am about to make. Tbe other gentleman [Mr. Blair] keeps 
complaining all the time that we do not introduce the whole trutn. 
Now the honorable gentleman [Mr. Carpenter] had the opportunity 
to cross-examine this witness, to put every interrogatory to him that 
he chose, and if our examination were short, which it was not, theirs 
certainly was extraordinarily brief and, in my jud^ent— I say it 
here--substantially a confession of the facts and circumstances in 
this case. 

But now, to fo further. I understand even the order in which a 
witness is examined in a court of justice to be always a matter within 
the discretion of a court. A witness who has been fully discharged 
and gone may be called back and asked a ouestion because somethmg 
new has been developed in the case; and often— it is so laid down 
in the elementary books — ^you may recall a witness who has been 
absolutely discharged to ask him whether upon a certain occasion at 
a certain place he did not say so and so to A B, for the purpose of 
calling A B right there to contradict him. That is a very common 
practice. 

Now after the Senate has in the exercise of its discretion put 
further questions to this witness and eliminated a part of the truth 
from his bosom, what we want now is directly in the same line to 
put a question throwing light upon the very questions that have 
been put, and it is this : *^ When you sent General Belknap Hie first 
letter notifyinff him that you had a remittance for him ' from the 
S. W.,' state wnether he inquired of you by letter or otherwise from 
what source the money came f ' 

K the defendant in this case is an innooent man and had no busi- 
ness transactions with Caleb P. Marsh and had nothing in this letter 
to notify him that this money was for Mrs. Bower or the child or anv- 
thing else, but simply ** I have a remittance for yon from the South- 
west," if he is an honest man, a man of high integrity in his Depart- 
ment, is he going to fob the money without making any inquiry from 
Mr. Marsh by letter '^Why, what is S. W.; where does this fund 
come from ; what do you mean, Mr. Marsh ; you do not owe me any 
money ; you are not trustee for any of my relations that I know of ; 
to what account shall I pass this $1,500 f" Ah, the objection comes 
from a confession of guilt, from a knowledge of guilt, a desiro not 
to put in the whole truth as the gentleman [Mr. Blair] complains 
that we do not piit it in, but from a desire to exclude the whole of it. 

Mr. CARPENTER. Mr. President, will the manager allow me to 
interrupt him a moment T 

Mr. Manager McMAHON. Yes, sir. 

Mr. CARI^NTER. The objection to this question is that it 10 out 
of time^ and I want to ask the manager if he thinks that ot^Jeotion 
makes in order an argument on the merits of the case and the guilt of 
this defendant? 

Mr. Manager McMAHON. I will say in all candor to the gentle- 
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man who has just taken hU seat that if he and his associates only 
possessed the gift to see themselves as they see others, they would not 
he so critical in their criticisms upon our conduct. My honorable 
friend there [Mr. Blair] never rises to discuss a question but what he 
talks to the merits, always telline us about some defense that is to 
come, always expressing that sublime and childlike confidence in his 
client's innocence, that there is not a single fact yet in this case to 
warrant. Have I no right to talk about the facts that are in the 
case ; have I no right to repel the statement here that we are endeav- 
oring to exclude the whole truth f By all means I have the right, 
and I say here that I have the right to call for an answer to this 
question to throw light upon this important matter and to let us see 
whether in this matter he did have knowledge when he was receiving 
this money as to the source from which it may have come. 

Mr. BLAIR. Mr. President and Senators, I know what the gentle- 
man says to be true that a witness may be recalled at any time at the 
discretion of the court : but the court presides over the trial and looks 
after the interests of justice, and therefore it is within the compe- 
tencv of the court, as every lawyer knows, to allow a witness to be 
recalled. But I appeal to tnis court and to its discretion and ask this 
court to consider whether it is just to allow this witness to be recalled 
and re-examined in the manner that it is now sought to do when the 
gentlemen have made their case, exhausted the witness, turned him 
over to us and we made a very bnef cross-examination, and now when 
the manager seeks to have the last word of this witness and to reiter- 
ate and ding-dong in the ears of the Senate every time he makes a 
speech denunciations of our client as if he was appealing on the last 
argument of the case f I appeal to the Senate and to the Justice of 
the Senate to know whether such a course of examination ought to 
be tolerated. 

Mr. CONKLING. Mr. President, in the hope of savinff time, I ask 
to have read again a question put by the Senator from Indiana [Mr. 
Morton] and the answer to it which I think covers this very ques- 
tion. If it does, perhaps we shall get along. 

The PRESIDENT pro tempore. The question will be read. 

The Chief Clerk read the following question propounded by Mr. 
Morton : 

Q. Did Qeneral Belknap personally, or through any person, or by 
letter, ever inquire of you why this money was sent ; and did you in 
any way ever assign to him a reason for it ? 

ifr. CONKLING. That covers everything except the "S. W.," 
which is praoticallv included. The answer was that he never did. 

Mr. Manager McMAHON. If that is the understanding of the Sen- 
ate, we withdraw this question. Of course I do not wish to multiply 
the evidence of the same thing. K that covers the ground in the 
opinion of the honorable Senator, we withdraw the question. 

The PRESIDENT pro tempore. The question is withdrawn. 

Mr. HOWE. If the court has not closed its case, I should like to 
have the question answered which I send to the Chair. 

The PRESIDENT j>ro tempore. The question of the Senator from 
Wisconsin will be read. 

The Chief Clerk read as follows: 

Q. Was the money which you sent to (General Belknap designed 
for his use or for the use of some other person f 

A. I sent it to him originally according to what I have heretofore 
stated occurred on the night of the funeral. It may be presumed 
that it was sent for the child, but I continued sending it after the 
child's death to the (General, and I always presumed it was for him. 

Q. (By Mr. Thurbian.) Was the child a child of General Bel- 
knap's? 

A. Yes, sir. 

Q. (By Mr. Manager McMahon.) In that connection ^ve the date 
of the death of the child, if you can remember it. I thmk we have 
agreed that the mother died about the 31st day of December, 1870. 

A. And the child the following summer. 

Mr. CARPENTER. Let it be also understood when he was married 
to the present Mrs. Belknap. 

Mr. Manager McMAHON. In December, 1873, General Belknap 
was married to Mrs. Bower. 

Mr. CARPENTER. Three years afterward. 

Mr. HOWE. I should like to have the answer to this last question 
read. 

The PRESIDENT pro tempore. The reporter will read the answer 
to the question propounded oy the Senator from Wisconsin. 

The answer was read, as foUows : 

A. I sent it to him originally noooTding to what I have heretofore stated oocorrod 
on the nieht of the foneral. It may be presomed that it was sent for the child ; 
but I conunned sendinff it after the child^s deatJi to the Gencorel, and I always pre- 
sumed it was for him. 

Mr. HOWE. Now I should like to send to the desk one more ques- 
tion to be read. 

The PRESIDENT pro tempore. The question of the Senator from 
Wisconsin will be read. 

The Chief Clerk read as follows: 

Q. Why did you say to Mrs. Bower that the child would have money 
after a time f 

A. Because I had previously sent a remittance to the mother, and 
I felt like continuing it to the mother's representative, the chila. 

Q. (By Mr. Carpenter.) The first remittance was sent to Mrs. 
Belknap. 

16 I 



A. Tes, sir ; to Mrs. Belknap. 

Mr. WRIGHT. I have a question I wish to propound, and I will 
read it in the first instance, as it is not very legible. 

Q. Ton said on yesterday that you presumed that Oeneral Belknap 
knew from whom the money sent him was received. Now state what 
led you to sopresume, or upon what you based this presumption f 

Mr. CARPE^ER. We object to this question. Let it be read 
again. 

The PRESIDENT pro tempore. The question will be read by the 
Secretanr. 

The Chief Clerk read the interrogatory of Mr. Wright. 

The question being put, was decided in the affirmative. 

The PRESIDENT j>ro tempore. The witness will answer the ques- 
tion. 

The Witness. I said I presumed he knew where it came from. 

Mr. CARPENTER. Now it appeal's there was a mistake, as I 
thought. The question does not correctly state the case to the wit- 
ness. The question and answer yesterday were exactly this : 

Q. Did General Bellmap at this time know where the money was coming from 
thi& was being paid to him t 

A. I dionld say that I presume he did. 

The PRESIDENT pro tempore. The question will be answeied. It 
wlU be read again to witness. 

Hie Chief Clerk again read the question of Mr. Wright, as follows: 

Q. Ton said on yesterday that yon presumed that General Belknap 
knew from whom the money sent him was received. Now what led 
you to so presume, or upon what you based this presumption f 

Mr. Mana|^r McMAHON. Before the question is answered, there 
is a misun&rstanding as to what the real meaning of the answer 
given yesterd^ is. Our object in putting the question was to ascer- 
tain wheUier Belknap knew where the money was coming from, not 
the person, not the man from whom it came, but the place. 

Mr. WRIGHT. This question covers the whole ground. 

Mr. Manager McMAHON. Go on. 

The Witness. I presumed that he knew, because he had appointed 
Mr. Evans to tlus post at my request. I had no other business trans- 
action with General Belknaf) whatever except sending this money. I 
had sometimes forwarded him requests of Mr. Evans sent to me for 
certain privileges wanted around the fort. I cannot give details par- 
ticularly. It is a kind of general knowledge arising from our rela- 
tions together. 

Mr. LOGAN. I desire to ask a question which I send to the Chair. 

The PRESIDENT pro tempore. The question propounded by the 
Senator from Illinois will be read. 

The Chief Clerk read as follows : 

Q. From the conversation with the present Mrs. Belknap, mentioned 
by you in your answer to my former interrogatory, you spoke of an 
understanaing with the former Mrs. Belknap, now deceased ; please 
state what that understanding was. 

Mr. CARPENTER. If the court please, we object to that. It does 
not seem necessary to argue the objection to a <]^uestion which calls 
for an interview or an arrangement between this man and a third 
person. 

Mr. Manager McMAHON. We second the objection. 

The PRESIDENT pro tempore. Counsel obiects to the question. 
The Chair will submit it to the Senate. Shall this interrogatory be 
a^ittedT 

The question being put, there were on a division— ayes 12, noes 13, 
no quorum voting. 

Mr. THURMAK. Let us have the yeas and nays. 

The yeas and nays were ordered. 

Mr. THURMAN. I understood the managers to object a little while 
ago to a similarquestion. Now what do the managers say to this ? 

Mr. CARPENTER. Both sides objected to this question. 

Mr. THURMAN. I want to know, if both sides object to it, why it 
is asked 

Mr. CARPENTER. It is asked by a member of the court. 

Mr. THURMAN. I want to know what business the court has to 
ask it. 

Mr. LOGAN. If there is no objection, I should like to answer the 
remark of the Senator from Ohio. 

The PRESIDENT pro tempore. The Chair hears no objection. 

Bir. LOGAN. It seems to me a very strange remark for a Senator 
to make, to ask what business a member oi the court has to put a 
question. I presume that members of the court here stand upon an 
equality, and that one has as good a right to ask a question as an- 
otner, provided it is a proper question, couched in proper language. 
I asked a question a while ago of the witness what the understand- 
ing was between him and Itus. Bower. I did not use the name, but 
that was it, and he gnive the understanding, and in that answer he 
incidentally remark^ that he had an understanding with the fbrmer 
Mrs. Belknap. The question was argued by the managers and coun- 
sel for the respondent ; the vote was taken by yeas and nays, and 
the Senate voted that the question should be answered; and the wit- 
ness did answer the question. In furtherance of that question, I have 
asked what the understanding was with the former Mrs. Belknap. 
Now, if the Senator desires to state his objection to that as a mem- 
ber of the court, let him do so, and if his objection is well foundetl, I 
certainly do not desire to ask an improper question; but at the same 
time I do not like a Senator in his manner and demeanor to indicate 
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that be is the only individuxhl that has a right to ask a qaestion in 
this court. 

Mr. THURMAN. There is no necessity for the exhibition of that 

The PRESIDENT jwo tempore. Is there objection to the Senator 
from Ohio proceeding f The Chair hears none. 

Mr. THURMAN. There is no necessity for the exhibition of that 
fooling ; and if the Senator from Illinois were not exceedingly sensi- 
tive, he never wonld have made snch a remark. The Honse of Repre- 
sentatives here is represented by its managers; the defendant is rep- 
resented by his counsel ; and when both sides agree as to what are 
the issues upon which they will put in evidence, I really do not see, 
with entire respect to the Senator from Illinois and every other Sen- 
ator, that it is any part of the duty of the Senate which is to sit here 
as impartial judges to introduce a new line either of prosecution or of 
defense. I see no reason for it ; and if the Senate has erred once, it 
is no reason why it should err a^io. If neither the managers on the 
part of the House nor the counsel for the defendant have- seen fit to 
go into the arrangements, if there were any, between the witness and 
this deceased lady or this living lady, it is no bdsiness of ours to go 
into them. If it is necessary for the purpo^s of public justice that 
they should bo gone into and the testimony would be legitimate, 
it is t<i be presumed that the House of Representatives, through its 
managers, would have asked us to hear the testimony. If it were 
necessary for the defense that the matter should be gone into, it is to 
be presumed that the counsel for the defense would have introduced 
it as a defense. It is not for us to supply any deficiency of the prose- 
cution or to supply any deficiency of the defense. 

Mr. LOGAN. If there is no objection, I desire to say a word. 

The PRESIDENT pro tempore. The Chair hears no objection to the 
Senator proceeding. 

Mr. LOGAN. I am not so old in the practice of law as the Senator 
from Ohio, but I will ask him now as a lawyer if he ever knew a 
court that desired to ask a question to be prevented from doing it in 
the trial of an v case whatever t 

Mr. THURMAN. Until to-day, I never knew a court, in forty-odd 
years' experience, to ask a question to which both parties objected. 

Mr. LOGAN. My experience has been more limited than that of 
the Senator, but in that limited experience I have observed that 
which he has not. 

Mr. THURMAN. The Senator must bear in mind that a single 
Senator is not the court. It is not the court that asks the question, 
but one member of the court. 

Mr. LOGAN. It is the court if the court agree to it. I never 
knew the whole body of the Senate to ask the same question at the 
same time ; but if one member of the court asks a question and the 
rest agree to it, that is a question of the court. That was the prop- 
osition I was making. If the Senate do not agree to it, of course I 
shall withdraw the question, or at least the question will not be asked. 
But I am not managing this case, nor do I desire to manage it, and 
certainly the Senator from Ohio does not desire to do that ; he has 
given evidence of that fact But I am one of the court, and I have 
a right to have such information and light on this case as can be ob- 
tained properly. The managers have a right to roanace their case to 
suit themselves, and so have the respondent's counsel ; but some mem- 
bers of the court might have some idea in reference to this case, that 
some question might develop some fact that was weighing on their 
minds. Now I will state to the court that there is somothiug in this 
case that neither side tries to develop ; I do not know what it is ; 
but that is perfectly patent to everybody. Whatever is in this case, 
no matter what it is, dark or bright, this court is entitled to know it 
in order to make un its verdict ; and I, as one member of the court, 
claim the right to know the facts, and when counsel on either side 
do not put a question that strikes my mind as being one that I want 
to know something about, I claim the right to ask the question my- 
self. The court can decide whether I am entitled to have the answer ; 
I certainly have the right to ask the question. 

Mr. MORTON. Mr. President 

The PRESIDENT pro tempore. Is there objection to the Senator 
from Indiana proceeding ? 

Mr. EDMUNDS. After the Senator from Indiana has concluded I 
shall object to further debate on all questions. 

Mr. MORTON. I simply want to state that I regard it as the abso- 
lute right of this court or any member of it, with the consent of his 
brother judges or a migority of them, to ask any question ; and the idea 
that the court can be overruled by the counsel on either side agree- 
ing that the question shall not be asked is something entirely new. 

The PRESIDENT pro tempore. The yeas and nays have been de- 
manded on the question, Shall this interrogatory be admitted f 

Mr. ANTHONY. I think if we take the question again by a division 
it will be found that there is a quorum here. 

Mr. EDMUNDS. No ; let us have the yeas and nays. 

The yeas and nays were ordered. 
• The PRESIDENT pro tempore. The Secretary will report the ques- 
tion. 

The Chief Clerk read Mr. Logan's interrogatory, as follows : 

Q. From the conversation with the present Mrs. Belknap, mentioned 
by you in your answer to my former interrogatory, you spoke of an 
understanding with the former Mrs. Belknap, now deceased. Please 
state what that understanding was. 

The PRESIDENT pro tempore. The roU^jall will proceed. 



The question being taken, resulted — ^yeas 23, nays 17 ; as follows : 

YEAS — Messrs. Allison, Booth. ConUine, Conover, Cra^, Dawes, Ferry, Fre- 
linj^hnysen, Hamilton, Harvey, Hitchcock. Howe, Logan, Maxey, Morrill Norton, 
Oglesby, Paddock, Patterson, Robertson, Wadloich, West, and Wright~23. 

NAYS— Messrs. Caperton, CockrcU, Cooper, Davis, Edmnnds, Gordon. Kelly, 
Key, McCreerv, Morriroonf Mitchell, Norwood, Stevenson, Thoiman, Wallaco, 
Whvtc, nnd withers— 17. 

NONVOTING— Messrs. Alcorn, Anthony, Banram, Bayard, Bogy, BontweU, 



gent, Sanlsbory, Sharon, Sherman, Spencer, and Windom— 32. 

So the question was decided in the affirmative. 

The PRESIDENT pro tempore. The objection is overruled. The 
witness will answer the question. 

The Witness. I think not. 

Mr. CONKLING. What does the witness mean when he says ho 
thinks not ? 

The Witness. I do not think I stated that I had an understanding 
with Mrs. Belknap. 

Q. (By Mr. Carpenter.) As I understand, the first money that you 
sent was sent to the former Mrs. Belknap, now deceased f 

A. Yes, sir. 

Q. And that was sent without any arrangement between you and 
anybody? 

A. Yes, sir. 

Q. A clean, clear present t 

A. Yes, sir. 

Mr. LOGAN. The witness spoke of a conversation about the child, 
that the money would now go to the child according to some former 
understanding. 

The Witness. I said with General Belknap, not with Mrs. Bel- 
knap. I said that I was under the impression at one time that I had 
said something to General Belknap himself the night of the funeral; 
that I certainly had an understanding with him or with Mrs. Bower, 
because Mrs. Belknap was then dead. 

Q. (By Mr. McMaiion.) Had the present wife of General Belknap 
at any time any interest in the money that was sent to General Bel- 
knap by you ? 

A. Not to my knowledcc. 

Mr. WHYTE submitted the following question in writing : 

Q. When you paid to General Belknap money in person did you 
have any conversation with him about the source whence the money 
came or in any way regarding it ? 

A. I did not. 

Mr. MORTON. I propose the following question : 

Q. How often after the first money was sent to Belknap and before 
your examination before the Committee of the House did you meet 
General Belknap, and was the money ever referred to in conversation 
at any of those interviews? 

A. For the first two or three years, I saw him perhaps two or three 
times a year. The first money I sent General Belknap must have been 
in the spring of 1871. I suppose probably through that year and 
1872 and 1873 I met him two or three times a year; but I have no 
recollection of the money having been referred to in any conversa- 
tion between us. 

Q. (B^ Mr. Manager McMahon.) Mr. Marsh, what is your best 
recollection as to bavins had a conversation with the Secretary of 
War on the occasion of tne funeral of his second wife? 

A. It is exceedingly indistinct. 

Q. What is your best recollection as to whether you did or did not 
have a conversation with him personally while you were here attend- 
ing the funeral of his second wife? 

Mr. CARPENTER. That we object to. 

Mr. CONKLING. What is the ground of objection t 

Mr. CARPENTER. The ground of objection is that the witness 
says his i^ecollection is so indistinct that he has no confidence in it 
himself. 

Mr. Manager McMAHON. That is a matter for the witness to settle. 
I prefer that the witness answer these questions and that we have 
the whole truth from the person who is under oath. 

The PRESIDENT pro tempore. Shall this interrogatory be admit- 
ted? 

The question was determined in the affirmative. 

The PRESIDENT pro tempore. The witness will answer the ques- 
tion. 

The question was read by the reporter, as follows : 

S. What is jonr best recollection as to whether yon did or did not have a oonver- 
on wHh him personally, while you were here attending the funeral of his seo- 
ondwifet 

A. I can only state that I have a very indistinct impression about 
it. I have sometimes thought that I said something to Greneral Bel- 
knap on the night of the funeral, but 1 sometimes think I did not, 
and that the only conversation I had was with Mrs. Bower. 

By Mr. Carpenter : 

Q. Is there any way in your mind to strike an average between 
those two impressions f 

A. I cannot. I never shall know ; I never shall be certain about it. 

Q. The Senate will never know from you, then f 

A. 1 have thought about it night and day, but the more I think 
about it the less I know. 
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By Mr. Manager McMahok: 

Q. At the time the change was made from the payment of $12,000 
a year to $6,000 a year, ahont which you have testified, state what 
conversation passed betweev yon and General Belknap. 

Mr. CARPENTER. That ^9e object to. Unless the conrt mean to 
say that the whole case may now be opened by the managers, that is 
an improper question. It is their direct proof, and they have gone 
over that. 

The PRESIDENT mo tempore. Shall this question be admitted f 

The qnestion was determined in the negative. 

The PRESIDENT pro tempore. The objection is sustained. 

Q. (By Mr. Manager MoMahon.) Your wife has been subpoenaed 
as a witness to attend this tribunal f 

A. Yes, sir. 

Q. I desire yon to state now whether she is able to attend. 

Mr. CARPENTER. What is the object of that t 

Mr. Manager McMAHON. We want to know from the witness 
whether she is able to attend. 

Mr. CARPENTER. We obiect. What has that to do with this 
case whether she is well or sick f 

Mr. Manager McMAHON. We have a right to send for her if she 
is able to come. Let the objection be passed upon by the Senate. 

The PRESIDENT pro tempore. The counsel object to the question 
propounded by the managers. Shall the question be admitted T 

The question was determined in the affirmative. 

Q. (By Mr. Manager McMahon.) State whether your wife is able 
to be present in court to be examined as a witness. 

A. she is not ; she is very ill. 

Q. Have you the certificate of a surgeon to that effect f 

A. I have. 

Q. Whose certificate is it f 

A. Dr. Alfred L. Loomis. 

Mr. CARPENTER. Will the managers state now what the object 
of that testimony is ? 

Mr. Manager IIaPHAM. It is to inform the Senate the reason why 
we do not call Mrs. Marsh. 

Bir. CARPENTER. Is it proposed to raise any presumption against 
the defendant f 

Mr. Manager LAPHAM. We shall argue that hereafter. 

Mr. CARPENTER. We will take her testimony that was given be- 
fore the committee if the managers want that, or consent to nave her 
deposition taken. We want to completely repel the presumption 
that Mrs. Marsh being ill is any evidence of our guilt. 

Mr. Manager McMAHON. The managera here decline to do that. 
I do not agree with them in that matter. The counsel will make his 
application to the Senate personally. 

Mr. OQLESBY. Wonld it be in order to present a question to the 
witness? 

The PRESIDENT pro tempore. It would be. 

Mr.OGLESBY. May I read it t 

The PRESIDENT pro tempore. You may. 

Mr. OGLESBY. I call the attention of the witness to the question 
BO that he may know whether my statements are correct or not. 
The Secretary will read it afterward. My question is this : 

Q. Yon have stated during your examination to-day that the money 
advanced by yon to Belknap was a present and that it afforded you 
pleasure to give it to him. In answer to a question put to vou after 
that, you stated that you had some conversation with Mrs. Bower on 
the night of the funeral about the payment of money in the future, 
and that after that conversation you paid money directly to Belknap. 
Do you now mean to have the court understand that the payments 
or presents of money from you to Belknap after that time were only 
in consequence of that conversation or from the motive previously 
stated that it afforded you pleasure to do so f 

A. The money that I sent during the life of the child may be fairly 
considered to l>» sent to Mr. Belknap for Mrs. Bower to keep for the 
child. Afterits death I understood it was for him. 

Mr. WHYTE. The witness says that he understood the money sent 
after the death of the child to General Belknap was for General Bel- 
knap. I want to ask him from whom did he understand that it was 
for General Belknap f 

The PRESIDENT pro tempore. The Secretary will report the ques- 
tion. 

The Chief Clerk read the question of Mr. Whytb, as follows : 

Q. From whom did you understand that it was for General Bel- 
knap after the death of the child f 

Mr. CARPENTER. If the court please, we object to that because 
it wpuld be hearsay evidence. I understand the answer which the 
witness has already given is his mere mental conclusion. 

The Witness. That is all. 

Q. (By Mr. Carpenter.) That is what you say f 

A. That is all ; not any understanding. Perhaps I am unfortunate 
in my choice of words. It is my own conclusion ; that is all. 

Q. Not the result of any understanding with Mr. Belknap or any- 
body else? 

A. No, sir. 

Henry S. Brinkerhoff sworn and examined. 

By Mr. Manager McMahon : 
Question. State where you are employed and how long you have 
been there. 



Answer. In the office of the Adj utant-General of the Army ; for about 
ten years. 

Q. [Presenting a paper.] Look at this paper, or rather the marks 
on it. See whose marks those are on the outside, and read the marks 
in your handwriting, if any are there, and give us also the marks 
that may be in the l^dwriting of the Secretary of War at that time, 
if any are there. 

Mr. CARPENTER. Is that the letter of Marsh t 

Mr. Manager McMAHON. It is the letter of August 16, 1870, from 
Marsh to the Secretary* of War applying for the post-tradership at 
Fort Sill. 

The Witness. The only writing u pon the outside of this letter that 
is in my handwriting is a note saying '* Received back Ai^utant- 
GteneraFs Office, March 15, 1876." 

Q. (By Mr. Manager McMahon.) What marks are on it in the hand- 
writing of the Secretary of War t 

A. ** Received August 16, 1870." I should say that it is my impres- 
sion this is in the liandwriting of General Belknap. He was then 
Secretary of War. 

Q. Is that in pencil or in ink f 

A. It is in ink — what I have just read. 

Q. See whether there are other marks on it in pencil in the hand- 
writing of the Secretary of War. 

A. There is a mark in pencil that says^ "Answered August 16. File; 
officiaL" It is my impression that it is in the handwriting of the 
Secretary of War. 

Q. How familiar are you with the handwriting of the Secretary 
of Wart 

A. Quite familiar. I have seen a great deal of it. 

Mr. CARPENTER. There is no q\n;stion that that is in his hand- 
writing. You need not spend any time about it T 

Q. (By Mr. Manager McMahon.) One of the managers desires the 

Snestion to be put whether there are any marks upon it indicating 
[lat it was originally filed in the Adjutant-GeneraPs Office? 
A. The marks indicate that it was received in the Acyutant-Cren- 
eraPs Office for file September 23, 1870. 
Q. (Bj Mr. Carpenter.) About a month after its date? 
A. About a month after its date. 

Q. (By Mr. Manager McMahon.) In whose handwriting^ is that ? 
A. It IS in the handwriting of the clerk who was then and is now in 
charge of the book of record. 

Cross-examined by Mr. Carpenter : 

Q. [Presenting a paper.] Whom Is that letter addressed to ? 

A. It is addressed to General W. W. Belknap. 

Q. Would not that letter in due course of business go to Belknap's 
table before it would go to the Adiutant-Greneral's Office? 

Mr. Manager McMAHON. We do not dispute that. 

Mr. CARPENTER. . I want to prove it. 

The Witness. A letter addressed in that way, in my oplnioui would 
go first to the Secretary of War. 

Q. (By Mr. Carpenter.) And be sent by him to the Adjutant-Cten- 
erars Office? 

A. That is my opinion. 

Q. And that got into the Adjutant-GeneraFs Office within a month 
after its date f 

A. Within a month after its date. 

WiixiAM B. Hazen recalled. 

Mr. Manager McMAHON. General, I have been given to understand 
by yon that you desire to make an explanation. I do not know what 
it is, but I recall you to give you the chance. 

Mr. CARPENTER. Is it anything about this case ; is it testimony 
or what f 

Mr. Manager McMAHON. It is about this case. 

The Witness. It is in regard to the testimony of yesterday. Upon 
consideration I find that the letter which I referred to, the official 
letter which I said was reported to the War Department for General 
Belknap's information with regard to post-traders, was written at 
Fort Buford, and not at Fort Hays ; and that would make it aft«r I 
had testified to the House committee, and not before it. So that I 
wish to change my testimony in that respect. It was written after, 
and not before, as I supposed yesterday. 

By Mr. Carpenter : 

Q. Is that the letter which you read here yesterday ? 

A. No ; there was another one before that which I referred to. 
That is not the one I referred to. There is another letter on the snb* 
ject. 

Q. Did you ever write to Secretary Belknap more than one letter 
in your life on that subject ? 

A. Not to him directly ; but one to him. That was the one. 

Q. Which one did you send to him directly ? 

A. The one which was read yesterday I sent him directly, but that 
was not the one I referred to in my testimony yesterday. The one I 
referred to in my testimony yesteioay was a letter written to the Ad- 
jutant-General of the Army. 

Q. Did you say in the testimony which you gave before the com- 
mittee that you had written a letter to Secretary Belknap on thai 
subject ? 

A. I did. 

Q. You now find that you had not ? 



Digitized by 



Google 



244 



TRIAL OF WILLIAM W. BELKNAP. 



A. It was Intended 

Q. Answer the question. Ton now find oat that at the time you 
testified before the committee you had not written to General Bel- 
knap? 

A. I did not intend 

Q. I do not ask you what yon intended. Here is a distinct qnes- 
tion, which can be answered *' yes " or " no." I ask yon, do yon now 
find out that at the time yon gave yonr testimony before the commit- 
tee yon had not written to General Belknap f 

A. Not personally. 

Q. Ton swore yon had, did you not T 

A. I thought I had. 

Q. Did you not swear that yon had, without any thinking about 
it T [Presenting printed slip.] I will ask you if you wrote a letter 
of which that is a copy T You seem to be considerable of a corre- 
Bi>ondent. 

A. [Examining paper.] I did write it 

Q. Will you read it t 

The witness proceeded to read as follows: 

Cmr OP Mexico, IforcA 15. 
Hon. HnsTBB Cltmsb. 
Deab Sib:— 

Mr.THURMAlf. What year? 

The Witness. March 15, 1876. 

Mr. CARPENTER. Hand it to the Secretary to read. It is in 
print. 

Mr. Manager McMAHON. Let me see it one moment before it is 
read, Mr. Secretary. 

Mr. Manager LAPHAM. I do not see what that has to do with this 
case. 

Mr. CARPENTER. You will see after you hear it. 

Q. (By Mr. Thurman.} Did you write a letter to the Adjutant- 
General on the subject of post-traderships before you testified to the 
House committee T 

A. My impression Is that I did. I wrote letters on that subject. I 
am under the impression I wrote to the Adjutant-General of the 
Army. 

Q. Before you testified then f 

A. I think so ; I am not prepared to say. 

Q. (By Mr. Carpentbr.) Did you not state in your testimony be- 
fore the committee that you had written to the Secretary of War on 
the subject f 

A. I did ; but I was not certain whether it was before or after. 

Mr. Manager McMAHON. I have no objection to this letter being 
read. 

The PRESIDENT pro tempore. The Secretary will read it. 

The Chief Clerk read as follows: 

WAsmNOTOV, March SO. 

The foIk>wiiig letter wm received recently by the chairman of the Committee on 
Sxpenditnres in the War Department: 

Hon. HnsiBB Cltmkb : 

Cnr OF Mrxico, March 15. 

Dbab Snt : The papers of the 4th instant brought me the result of the Belknap 
InyesticatiQn. By referring to the proceedings of the Honse Military Committee 
of March, 1879, you will find precisely the same information given by me then as 
that upon which your investigation was f onnded. Mr. Smallov, the then clerk of 
that committee, published in the New York Tribune the purport of my evidence, 
which only referred to the black-mailing of the post-traders and not to the final dis- 
position of the money ; but he added to it the presumptive disposition, which is now 
proved to have been true. The Secretary of "War took the newspaper paragraph 
to the President, as he has since said, remarking: "Mr. President, have you seen 
the article in the New York Tribune of this morning referring to me? " To which 
the President replied: "I have, ai^d do not belive a word of it." The Secretary 
then said : " If yon do believe it, I am no longer fit to hold a place in your Cabi- 
net" This was the end of the matter both wi^ the President and Congress, leav- 
ing it a question of veracity between the Secretary and myself. 

I have waited patiently four years, never doubting I shall be finally vindicated, 
though at times feeUng very heavily the weight of displeasure of those high in 

e»wer for daring to tell the truth respecting the great outrage upon the Army, 
y otiJect from the first was not only to relieve the Army from this outrage, but 
to obtain the execution of a most excellent law passed in 186tf, requiring the Com- 
missary Department to furnish to enlisted men at cost the articles usually furnished 
them l^ settlers. This most admirable arrangement, which is virtually carried 



and value were given to the post-traderships which ooulube done in no other way. 
The law itself has even been omitted from the Kevised Statutes. To secure th'is 
most useful end was my only purpose. In the autumn of 1875 theSectetary visited 
my post, receiving my most cordial hospitality, which was fully accepted. I 
thought this a proper occasion for a renewal of our old and friendly relations, as 
we had served together in the war. I therefore wrote him a sincere letter looUng 
to such a result, though I felt entitled to some reparation, having for fonryears 
experienced a full sense of the wrong infiicted upon me by the Secretary in hb vir- 
tual denial to the President of my truthful report The Secretary did not see fit 
to reply to my letter. I then concluded to let the matter rest, hoptaig only for the 
partial reparation that time gives all wrongs, when your letter in January, as 
chairman of pneof the committees of Congress, called for the information furnished 
you. For your compliance with my request not to bring my name forward in con- 
nection with the investigation, I tunder you my th^nk% ana now release yon from 
further obligations in that respect 
Very respectfully, ^tc, 

W. B. H AZEN. 

Q. (By Mr. Carpenter.) Yon have felt a little interest abont this 
inipeachmenty have you not, all along f 

A. Some interest in it. 

Q. Yon took some interest in it beoanse yon thought yon were go- 
lug to get vindicated, did yon not f 



A. I do not know that that was the reason. I took the ordinary in- 
terest which I do in matters of this kind. 

Q. Did yon not take a little more interest in this impeachment than 
yon ever took in anybody else's impeachment f 

A. I never had anything to do with anybody else's impeachment. 

Q. Or any other lawsuit ? Have you not been pretty active now 
in the press and in all ways setting this thing going f 

A. Somewhat so. 

Q. Is that any portion of the duty of the colonel of a regiment f 

A. No more his duty than that of any citizen. 

Q. Is not the colonel of a regiment bound hj regulations, if he 
knows anything against any officer, to furnish it in some official way 
and form, and not scandalize him in a newspaper T 

Mr. Manager McMAHON. Was he Secretary of War after the 
letter was writt-en f I think that is a little late. 

Mr. CARPENTER. It was still later when he ought to have made 
his report. 

Mr. Manager McMAHON. I am speaking about this letter. I 
think you called him Secretary of War. 

Mr. CARPENTER. You call him "the late Secretary of War." 
That will do. (To the witness.) How many other articles have you 
written on the subject ? 

A. I do not know. I do not remember writing any. 

Q. You do not remember writing Bsxy for pubboation f 

A. I do not remember writing any. 

Q. Who wrote that article published in the New York Tribune t 

A. At what time f 

Q. The article that was read here in this trial. There has been but 
one article. 

Mr. Manager HOAR. February 15. 1872. 

Q. (By Mr. Carpenter.) About the tradership at Fort Sill f 

A. I did not write it. 

Q. Do ydu know who did f 

A. I suppose Mr. Smalley did. 

Q. Did you furnish him the information npon which he wrote the 
letter? 

A. I furnished the information out of which the letter was written. 

Q. You speak here of having sustained some grievous wrongs at 
the hands of the Secretary. You swore yesterday that he never had 
done an act of injustice to you that you were aware of. Now, what 
did you mean when you wrote this letter ? 

A. I was under the impression that he had from time to time been 
inimical to me and that I had suffered thereby. 

Q. You swore yesterday that he never did an act of injustice to you 
and had done some favors, or tried to do some. What did you mean 
when you wrote in this letter of the grievous wrong done to you by 
the Secretary of War f Did you mean anything, or was it just the 
common impulse to jump on after a man is down T Is that it f 

A. Not at aU. 

Q. Then state what the motive was. 

A. I believed that he had made me unpopular with my officers. 

Q. Is it true that you are unpopular in tne Army f 

A. I do not know that it is. 

Q. Then how did you think he made you soT What made yon 
think that he had made you unpopular, or apparently unpopular, 
with the officers? 

Mr. Manager McMAHON. I think that would be very easily an- 
swered if the Secretary of War was inimical to him. 

The PRESIDENT pro tempore. The counsel have the witness. 

Q. (By Mr. Carpenter.) Let us know abont that. 

A. I supposed in a general way that he was unfriendly to me. 

Q. What made you suppose so f 

A. His manner to me. 

Q. What was his manner to you f Did he ever treat you otherwise 
than as a gentleman f If so, when and where f 

A. I cannot specify times. 

Q. Can you state the fact that he ever did f 

A. I was under that impression. 

Q. Yon know how to troat a gentleman and you know when yon 
are treated like a gentleman, do you not f Now, I ask you if he 
ever treated you in any other way ; and, if so, when was it uid where 
was it f 

A. I am unable to give times and places. 

Q. Are yon able to say that he ever treated yon in an ungentle- 
manly manner ? 

A. I believed so at that time. 

Q. You believed so. You knew whether he had or not, or has your 
standard of gentlemanly demeanor changed since that time f How 
is that t 

A. I do not feel like answering. 

Q. I did not think you would, and I will excuse you. How do you 
know what Gtoneral Belknap said to the President on this subject f 
Did you hear it f 

A. I heard it firom several people. 

Q. Did yon hear the conversation f 

A. No, I did not hear the conversation. 

Q. Then on mere hearsay yon, being an officer of the Army, sat 
down and wrote a letter over your own signature relating a conver- 
sation held with the Commander-in-Chief of the Army f That is what 
yon did, was it not f 
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A. I only knew that oonversation from others T 

Q. Then yon did not know it at all f 

A. I did not know it from hearinjc it directly. 

Q. Is it according to discipline in the Army for an officer to pub- 
lish scandal of the President which he knows nothing abont except 
&om hearsay f 

Bir. Manager McBlAHON. I most at this point enter an objection. 
It seems that my friend here is pursuing the old line, having the old 
misapprehension that every now and then crops out in this case. The 
misapprehension is that he is trying General Hazen and not General 
Belknap. I think I may make the remark that the conduct of the 
counsel of General Belknap in this particular case to General Hazen 
indicates very clearly that the apologetic letter that was written by 
General Hazen to General Belknap failed to reach the right spot in 
that gentlemanlscompositioD. 

Mr. CARPENTER • I understood the manager only wanted to make 
a little speech on the merits. Did he object to the question f 

Mr. Manager McMAHON. I objected to the question. 

Mr. CAR]^NTER. Mr. President, this witness has been laboring 
for months to get up this impeachment for his own vindication. He 
comes back here tcKday for explanation, and I am doing everything 
in my power to assist his purpose. I want to show what his motives 
have heen ; I want to show that they are utterly groundless : I want 
to show that he has violated all the proprieties and all the duties of 
his official station bj the hand he has taken in this matter and his 
anxiety to fan pubbo sentiment against General Belknap, who has 
never done him an iivjury in his life-time, and who had shown him so 
many favors that General Sherman objected to his gi vine him an- 
other ; and that is the man who repeats gossip against the President 
and against the then Secretary of War, and publishes it in letters over 
his own name ! When we see the name of an Army officer published 
in print we think we have struck truth. The line of honor in the 
Army is drawn more distinctly and is more rigidly enforced than per- 
haps in almo^ saij class of any community ; the letter of an Army 
officer carries conviction with it; and I want to show here, and show 
fully, that all that has been done b^ him has been not in the line of 
his duty, but in violation of it, a^mst the President of the United 
States, Commander-in-Chief of the Army, and that his charges are 
wholly untrue ; that General Belknap never did him an injury ; that 
he has conferred upon him so many favors that General Sherman 
would not let him confer another. 

Mr. Manager McMAHON. Mr. President, I am right in the surmise 
that I made in the opening, that the counsel had imbibed the senti- 
ment and the feeling of the client in this case in regard to, I will say, 
the distinguished witness who is upon the stand. Now, Senators, let 
us rehearse the facts in this case up to a certain point, and then remem- 
ber and call to mind the tirade made against this witness by the gen- 
tleman. 

Mr. CARPENTER. I rise to a point of order. 

Mr. Manager McMAHON. I do not submit to a point of order. 

Mr. CARPENTER. You have got to; you cannot help that. I 
make the ^oint of order on the counsel that in arguing a question on 
the admissibility of testimony he cannot sum up the case. 

Mr. Manager McMAHON. I do not propose to do that. I propose 
to sum up in re^rd to this particular witness all the facts yon have 
now been alludmg to. 

Mr. CARPENTER. The point is you cannot do it. 

Mr. Manager McMAHON. Ton cannot make a speech and shut me 
off, when by law I have the close. You cannot do it. 

The PRESIDENT pro Umpcre. The manager will confine himself 
to the oueetion. 

Mr. Manager McMAHON. The gentleman makes a speech to this 
court to prejudice this witness in the mind of this court, and upon 
what f That he has been making false statements. Was it not true 
that in 1872 Caleb P. Marsh was milking John S. Evans, and was it 
not true that he was milking him to give one-half of the proceeds to 
the Secretary of, War T He only stated the half of the truth ; he only 
stated that Marsh was getting the money from Evans. He did not 
state the other part of it. 

Mr. CARPENTER. You will spoil your final speech entirely. 

Mr. Manager McMAHON. I have no final speech. 

The PRESIDENT iwo tempore. The manager has the floor. Collo- 
quies will not be peimitted. 

Mr. Manager McMAHON. I will say that I have no objection to 
the interruptions. 

Mr. CARPENTER. It is all friendly between us. 

Mr. Manager McMAHON. Of course we so understand. When 
this officer was summoned as a witness before the Military Committee 
in 1872, what did he testify to t Did he say one word reflecting upon 
the Secretary of War T Not one word. The article in the New York 
Tribune, about which so much fuss was made, expressly sa^s that of 
course the Secretary of War knows nothing about those things, and 
it was expected that when information was brought to his ears that 
these grievances existed he, like an upright and honorable man, would 
have corrected them. Whatthen f Hehas never implicated the Secre- 
tanr of War; he has never made the slightest {Elusion to him; but we 
find^and now I am compelled, I may say t4) the gentleman, to go back 
toapoint that we had conceded in this case — that the heavy handof the 
superior officer does lie over the head of this young man in the serv- 
ice of his country ; we find that while he does not give us any dis- 



tinct instance except as he did in his examination in chief, his com- 
mand is ordered here and there, and he not sent with it ; we find tiiat 
he is under the conviction for three long years that he is oppressed 
by the Secretary of War. Then they have a personal interview, in 
which they come to a mutual explanation. He writes a humble 
ai>ology, such an apolo^ as nobody but an inferior under the strict 
military rules wouicL write to a superior officer. 

Mr. CARPENTER. That is rougher on him than anything I have 
said. 

Mr. Manager McMAHON. You never fully appreciate the rough- 
ness of what you do say, sir. 

Mr. CARPENTER. That may be. 

Mr. Manager McMAHON. Now when in the lapse of years this 
matter is brought up General Hazen is called here as a witness^ and 
what does he testify to, what important fact ? He does not testify to 
any personal knowledge of the payment of money by Evans to Maish ; 
he does not implicate the Secretary of War ; he simply testifies here, 
(and that is tne sum and substance of his testimony so far as it is 
^ven,) that General Belknap never called to see him about it. That 
IS the sum and substance of General Hazen's testimony in this case ; 
and the honorable Senate will bear me witness that it is all we put 
him on the stand for, all that we argued to get in that the Secretary 
of War knew that General Hazen was responsible for this statement, 
and never came to him to inquire where he got his information in 
order that, like a true officer, ne might correct It. And because he 
has dared upon my subpcDua to come into this court and to say that 
General Belknap never spoke to him about it, therefore the old venom, 
as it were, sticks out in regard to this matter, and he must be treated 
by the counsel in this case in a manner that cannot be justified ex- 
cept that it be the reflex of the sentiment of the defendaut in regard 
to nim, and in that light we accept it. 

Now I say in the interest of the speedy trial of this case, although 
I may be taking a few more minutes in tne argument, that I call back 
the attention of this court to the question that is at issue in the case. 
I object to this line of examination, and I do not see how any good 
lawyer can say that the objection is not well founded. 

The PRESIDENT pro tempore. Objection is made by the managers 
to further questious by the counsel of the witness. 

Mr. CARPENTER. The objection is not to all questions, but to this 
particular question. Let it be read. 

The reporter read the question, as follows: 

Q. Is it aooordioff to disdpUne in the Army for an officer to pnbUah soandftl of 
the President which he knows nothing ftbont except from hearsay t 

The PRESIDENT pro tempore. Shall this interrogatory be admitted? 

The question was decided in the negative. 

O. (By Mr. Cabpenter.) You say in that letter that the law to 
wmoh you referred as being such an excellent one was left out of 
the Revised Statutes. Turn to page 207 and see about the law that 
yon referred to. 

A. 1 will say that the law I referred to I was mistaken about. 

Q. It is in the Revised Statutes f 

A. It is in the Revised Statutes, although I looked for it very care- 
fully at that time and could not find it. 

Mr. CARPENTER. That is all. 

Mr. Manager McBiAHON. No more questions of this witness. 

Hon. HiESTBR Cltmbr sworn and examined. 
By Mr. Manager McMahon : 

Question. Ton are a member of Congress f 

Answer. I am. 

Q. Chairman of the Committee on Expenditures in the War De- 
partment f 

A. lam. 

Q. That committee had charge of an investigation into the Fort 
Sill business? 

A. Yes, sir. 

Q. State whether Mr. Bfarsh was snbposnaed before your committee 
and gave testimony there. 

A. He was snpcDuaed and gave testimony before the committee. 

Q. Has the testimony as he gave it before the committee been pub- 
lished by order of the House! 

Mr. CARPENTER. That we object to. 

Q. (By Mr. Manager McMahox.) Look at this, and see if it is the 
original testimony taken in the case. [Handing a manuscript to the 
witness.] 

A. I presume it to be ; it is in my own handwriting. 

Q. Is it all there f 

A. I can only answer that question accurately by reading it all ; 
but if this was obtained from the Clerk of the House 

Mr. Manager McMAHON. It was ; he produced it here. 

A. Then I ^ould say with that reservation that I believe it to be 
the testimony taken. 

Q. Does it appear to be signed by Caleb P. Marsh f 

A. I know that the evidence was signed in my presence. I find 
his signature here. 

Q. Have you got the sheets in order there f 

A. Yes, sir. 

Q. After the testimony of Mr. Marsh was taken, state what action 
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yonr committee took in regard to it so for as the Secretary of War 
was concerned^ 

Mr. CARPENTER. I object to that Let ns know what the object 
of that is. 

Mr. Manager McMAHON. I will state briefly what we propose to 
show. We propose to put in evidence the fact tuat the witness Marsh 
was examined ; that his testimony was reduced to writine ; that the 
Secretary of War was officially notified of the fact ; uiat he ap- 
peared ; that the testimony was read over to him ; that he took time 
to consult ; that he finally came in and presented his resignation to 
the committee, from which we shall draw our inferences as far as the 
situation permits. That is all. 

Mr. CAkPENTER. I want to make a little suggestion to the 
managers at this point. I had supposed that the order made by the 
court precluded all the subjects set forth in our pleadings prior to the 
three-weeks consultation of the court ; but if that is to be opeued, 
if that is a question that can be gone into here, we propose to play 
several tunes to that key. 

Mr. Manager McMAHON. I think the counsel misunderstands the 
purpose, and before he sits down I should like to state to him, as he 
nas the right to reply, that the purpose is not anythiug but this : 
Here is a party confronted with an accusation. How does he meet 
it t Does he deny it f Does he ask to cross-examine the witness f 
Does ho dispute the truth of the statements, or does he admit it, or does 
he resign f The strength of the conclusion that may be drawn from 
the conduct depends upon the importance of the conduct that may 
have taken place. In this case we all know as a matter of fact that 
ho resigned. From that we propose to draw such conclnsion as in 
our jncTgment the law will warrant us to draw. 

As my colleague. Judge Ho Alt, suggests to me, it is substantially proof 
that the defendant has fled from justice — I do not mean fled from 
impeachment, but fled from his office, fled from position, gone out of 
his place— which is always substantially admitting the truth of the 
statomeniB therein contained. 

Mr. CARPENTER. In other words, that he has risen to the dig- 
nity of a private citizen, clearing himself from the annoyance that 
visits every man in public life ; and that is evidence against the de- 
fendant, is it f The proposition here of course includes the reading 
of all that evidence. 

Mr. Bianager McMAHON. It does. 

Mr. CARPENTER. What purpose may you read that evidence for t 
The proi>06ition substantially is that they shall read all the evidence 
that was given by Marsh before the House committee and which 
they say was read to General Belknap. That testimony could be 
competent for nothing except to impeach Mr. Marsh, and they can- 
not impeach him because he is their own witness. 

Now the question is whether that testimony shall be read over for 
the mere purpose of proving after the testimony has been read what 
our plea declares, what is admitted through the whole record in the 
articles of impeachment and in the entire defense, that he resigned 
on a certain day. If the managers propose to go into that subject 
apart from the testimony of Mr. Marsh, which we shall object to for 
other reasons, if they propose to open the issues which they made on 
our plea in abatement, we shall of course follow it up with proof 
and shall offer to prove that that committee made the distinct propo- 
sition to Mr. Belknap that if he resigned before twelve o'clock of the 
next day there would be no impeachment, and that he brought the 
original r^ignation and the acceptance of the President upon it and 
delivered it to the committee ana the committee drei^ their report 
in substance saying that he having resiffued they had no further duty 
in the premises, and that afterward, after some political consulta- 
tions, the committee changed their mind and did make a report that 
has been printed. 

Mr. EDMUNDS. May I ask the counsel a question, Mr. President f 
Do I understand you to admit that the Secretary of War resigned in 
consequence of this accusation made against him f 

Mr. CARPENTER. If I ever get around to the point where I want 
to admit that, I will make the admission so distinct that the Senator 
from Vermont will have no doubt about what I say. I have said 
nothing upon that subject. 

Mr. EDMUNDS. I think I am entitled to a respectful answer from 
counsel, either to say that he does or does not or to say nothing, and 
not make a retort of that character. I ask the counsel respectfully 
if I understand him to admit that f He can tell whether he does or 
not without making any very sharp rejoinder to me. 

Mr. CARPENTER. I have not said anything about it, as I under- 
stand. I have not intended to do so. 

Mr. EDMUNDS. Very good. 

Mr. CARPENTER. But I do intend to prove, if this proof is ad- 
mitted, what took place between the committee and the Secretary of 
War. That is all. 

Mr. Manager McMAHON. We will not leap before we come to the 
stile on that point. 

The PRESIDENT pro tempore. The question will be repeated and 
the Chair will submit it. 

Mr. CONELINQ. If there is a question i>ending, I ask to hear it 
read. 

Mr. WRIGHT. May I be allowed to make an inc|uiry t Do I un- 
derstand that the managers propose to introduce this testimony and 
follow it by the single propcsition that thereupon the Secretary of 



War resigned, and thereby ask the Senate to draw a conclusion, or 
that there was anything said by him or done by him other than the 
mere resignation t 

Mr. Manager McMAHON. I have already stated that we expect 
to show that the investigation was continued from one hour in the 
day until another and then continued until the next day, and that 
while they were waiting for the matter the resignation was brought 
in and handed to the committee ; and I accept the statement of the 
distinguished counsel, if he desires it in, for the express purpose of 
preventing his bein^ impeached. If he desires to prove that fact, I 
have not any objection certainly. 

Mr. CONKLING. If I am not out of order I want to ask a question. 
Shall I understand the managers to propose either to read at large 
the testimony of Marsh or to have that testimony received here and 

§0 upon the record, all for the purpose' of proving that after it was 
elivered the respondent resigned his office t Is that the scope of 
this proposal, or is it intended to put into the case what Marsh testi- 
fied in another form on another occasion, that that testimeny may 
speak in this trial t 

Mr. Manager McMAHON. Mr. President, I will answer the honor- 
able Senator. It is offered in part only for the purpose which the 
honorable Senator from New York has eliminated from my remarks. 
The entire purpose is to show that substantiaUy the same testimony 
as has been given here, not a different statement, but substantially 
the same statement as has been made here, was read over to the Sec- 
retary of War as a charge by one of the co-ordinate branches of the 
Government, to which he made no statement under oath or otherwise, 
and that the substantial facts therein stated having been brought to 
his knowledge and read without dispute, we are entitled to draw two 
inferences, the one from his resignation, and the other from his fail- 
ure to deny the fact* therein stated, whatever they may have been. 

Mr. BLACK. That is, you want to use it as a confession. 

Mr. Manager McMAHON. If you put it in that severe light, prob- 
ably yes. • 

Mr. BLAIR. Mr. President and Senators, I ask the attention of the 
Senate to the scope of the question which is now to be acted upon, 
and I put it to this bodv to say whether any legitimate conclusion 
such as the counsel for the Government seeks to araw from the con- 
duct which he seeks to prove here would be authorized by the proof. 
The whole object of the gentleman is to show that in consequence 
of similar proof being offered before the Committee on War Expendi- 
tures and being made known to the defendant in this case he there- 
upon resigned his commission as Secretary of War, and he admits that 
at the time this resignation was put in it was done in consequence of 
an understanding wnich then was had that thereby impeachment or 
an action of this kind which is now here pending would l|d avoided. 

Blr. Manager McMAHON. Yon misunderstand me. I say if you 
can prove that, I have no objection. 

Mr. BLAIR. Well, I understand that that is the proof which is 
to be offered, and is the nature of the case to which the managers 
now invite this court. Now^ I ask the court to consider the state of 
proof to which the managers invite your attention, and to say whether 
or not any such conclusion as they seek to h ave you draw from it could 
bo legitimately drawn. They ask yon to draw a conclusion from th© 
fact that the Secretary of War on seeing the proof resigned his office. 
I ask this court if that is a confession of ^uilt, or whether anybody 
in his senses could draw such a conclusion from it, even if it were 
not accompanied with the facts which we intend to prove if the mat- 
ter is gone into. We intend to show that the reason of the resigna- 
tion was that we wanted to avoid this trial, and had reason to believe 
that the committee before whom this testimony was taken concurred 
with us in the belief that that would be an avoidance of this trial. 
Now take the whole scope of the case, because here is voluminous 
testimony to be offered and to be considered, and I ask the Senate to 
consider now before we go into it whether or not an^ such conclusion 
as the managers seek to draw from that can be legitimately drawn. 

The PRESIDENT oro tempore. Shall this testimoify be taken f 

The question was decidea in the affirmative. 

The PRESIDENT jwx) tempore. The witness will answer the ques- 
tion. 

The question was read by the reporter, as follows : 

Q. After tho tosUiuonv of Mr. Marah was taloen, «tate what action vour com- 
mittee took in regard to it, so far as the Secretary of War was ooucemedL 

A. The evidence of Mr. Marsh was taken by the committee on 
Tuesday, the 29th day of February. On the morning of Wednesday, 
the 1st of March, I, as chairman of tho committee, addressed a note 
to the Secretary of War. informing him in brief terms that evidence 
relating to himself had ueen given before the committee the day be- 
fore, and informing him that there would be a meeting of the com- 
mittee at, I think, half past ten o'clock in tho morning, to attend 
which I invited him. 

Q. (By Mr. Manager McM ahon. ) State, now, whether you received 
any personal or other answer to that letter. 

A. At half past ten in the morning the committee met, and I think 
all the members were present, and at that hour, or shortly afterward, 
the Secretary of War appeared. My impression is, although I am 
not very accurate, that he said he appearetl in obedience to the invi- 
tation in my note. He came thcro at that time. I do not recollect 
that ho stated that distinctly. 

Q. State whet her the testimony of Mr. Marsh was read over to hiin. 
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A. I read it to him at that time. 

Q. Did yon read it to him from the manuscript that yon have now 
"before you f 

A. I clid. 

Q. Have you i^ the testimony of Marsh that was taken before 
your committee and read to the Secretary before you now f 

A. All of it, I believe. 

Q. What was said by the Secretary of War after you read it to him 1 

A. The Secretary, if I remember correctly, said, "Some of the state- 
ment I know to be true; other portions of it I know to be false; 
and some of it I know nothing abont/' That is my recollection of 
his reply. 

Q. What action was then taken in regard to the matter by him t 

A. If you will allow me to refer to the minutes of my committee to 
refresh my memory, I will answer. 

Q. Have you the book f 

A. I have the book. 

Mr. BLAIR. There is no objection on our part. 

The Witness. [Consulting a paper.] The Secretary of War ex- 
pressed a desire to cross-examine the witness, and asked time to em- 
ploy connsel, and therenpon the committee adjourned until three 
o'clock of that day for that purpose. 

Q. (Bj Mr. ManajKer McMahon.) That was the 1st day of March f 

A. The 1st day oiMarch. 

Q. Did he appear at three o'clock f 

A. At three in the afternoon the committee again met, and all the 
members were present. 

Q. State whether Mr. Marsh was present at each meeting that day. 

A. Mr. Marsh was present certainly at the morning meeting, and 
my impression is at the afternoon meeting, although i am not so clear 
in my recollection about that, but certainly at the morning meeting. 

Q. State what took place at the afternoon meeting. 

A. I recollect that for the information of Judge Blair all the testi- 
mony and exhibits in the case were again read ; my recollection being 
that the Secretary of War at that time retired. 

Q. You refer to Hon. Montgomery Blair f 

A. Yes, sir; Montgomery Blair, counsel in this case. 

Q. Was any further action taken by the committee that afternoon T 

A. There was none. 

Q. When did Qeneral Belknap again appear before that committee, 
ifatallf 

A. He did not again appear in person. 

Q. Was it adjourned at nis request until any particular time f 

A. The committee on that afternoon adjourned to meet that even- 
ing at the residence of one of the members of the committee. 

Q. Was General Belknap present at that meeting t 

A. He was not 

Q. Was his counsel there that evening f 

A. He was not. 

Q. State when the committee met again. 

A. You mean the subsequent day f 

Q. Yes, sir; the next day. 

A. On Thursday, the 2d of March, the committee mot at half past 
ten o'clock in the morning pursuant to the adjournment of the night 
before. 

Q. Did General Belknap appear at that time f 

A. He did not. 

Q. Was his counsel there the next morning f 

A. At about eleven o'clock Judge Blair appeared before the com- 
mittee. 

Q. In what capacity did he appear there T 

A. I can hardly say definitely whether ae friend or counsel, from 
what had transpired before that. 

Q. What took place when Judge Blair arrived f 

A. He presented a letter signed by the President of the United 
States accepting the resignation of W. W. Belknap as Secretary of War. 

Q. Have you the original letter here T 

A. I presume it is among the exhibits here. 

Q. I think it is in the envelope. [Directing the witness's attention 
to an envelope.] 

A. [After examining.] I hold the letter of acceptance in my hand. 

Q. The original letter f 

A. Yes, sir; the original letter signed by the President of the 
United States. 

Q. Just read that. 

A. " Executive Mansion, Washin^n, March 2." 

Mr. CARPENTER. Read the resignation and also the acceptance. 

A. The resignation is : 

Wasbecoton, D. C, Mireh % 1876. 

Mr. PBE81DKNT : I hereby tender my redgnatioii as Secretary of War, and re- 
qneftt it« immediate acceptance. 

TliaolLing yon for your constant and continued kindness, I am, respectfully and 
truly, yours. 

WM. W. BELKN^AP. 

This is certified to be a true copy as sent to the committee. 
The letter of acceptance is as follows : 

ExBcunvE HAiroioif, WAseiNOToy, March «. 
Bbab Sir : Yonr tender of resignation as Secretary of War, with the request to 
have it accepted immediately, Is received, and the same is hereby accepted with 
great regret. 

Yours, &c., 

U. S. GRANT. 



Q. (By Mr. Mana^r McMahon.) At what time had you Information 
from the President m a sort of official letter that this resignation was 
presented to the President and accepted f 

A. We took an adjournment for an hour or more, and at about half 
past twelve o'clock the committee met and the chairman was directed 
to address a note to the President asking 

Q. Before you go to that state whether any questions were put to 
Mr. Marsh by the counsel or friend of General Belknap at that meet- 
ing at 10.30. 

A. My recollection is that Mr. Marsh was recalled and that one 
questiou possibly, not more I think, was put to him by Judge Blair at 
that time. 

Q. Now go on to the matter you were stating. 

A. We took a recess until half past twelve o'clock, when the com- 
mittee directed the chairman to address a note to the President ask- 
ing him at what hour he had received the resignation of the Secro- 
tarjr of War. We received a reply to that note which is among the 
exhibits here. 

Mr. CARPENTER. We will permit that letter to be read as evi- 
dence of the fact. 

The Witness. I have a copy of the note I addressed as chairman 
to the President. 

Mr. Manager McMAHON. The answer is what we want. 

Mr. CARPENTER. It is agreed that it shall be admitted as evi- 
dence of the fact to save our calling witnesses. 

Mr. Manager McMAHON. Yes, sir. 

The Witness. The reply of the President is as follows : 

Exicunvx Hakbiox, 

Wcuhington, March 3, 1876. 
Sib : In reply to yonr note of inqniry of to-4ay's date the President directs mo to 
say that the boar of the acceptance of the restjji^tion of Hon. W, W. Belknap as 
Secretary of War was abont t<en o'clock and twenty roinatee this morning. A copy 
of the letter of resijcnation is herewith inclosed. 

1 am, sir, your obedient servant, 

C. C. SNIFFSN, Seerttary, 
Hon. HnsTKR Cltmxb. 

Ctiairman Committee on Expenditwres in the War Department, 

Route </ Bepreeemtativee, pretent. 

Mr. CARPENTER. That letter may be received as evidence of the 
fact. 

Mr. Manager McMAHON. Certainly ; we make no objection. (To 
the witness.) State now whether at any subsequent time the Secre- 
tarv of War or his counsel asked to have any of the witnesses recalled 
to have any cross-examination or any explanation made. 

A. My recollection is that we took a further recess during that af- 
ternoon of Thursday, the 2d of March, for the purpose of considering 
the request of General Belknap made by his counsel. Judge Blair, to 
be permitted to appear before the committee to make a sworn state- 
ment by himself, and that we determined that if he desired to do so 
he should be heard. 

Q. (By Mr. Manager McMahon.) Ton took that recess f 

A. For the jiurpose of giving General Belknap an opportunity of 
appearing. 

Q. Ditfyou meet again at the hour indicated to Mr. Blair that you 
would meet again T 

A. We did. 

Q. Did you meet at the time and place t 

A. We did, in the committee-room. 

Q. Did any one appear there on behalf of General Belknap f 

A. No one appeared. We did receive a telegraphic communicatlon- 
from Judge Blair. 

Q. To what eflfectt 

Mr. CARPENTER. Is all that evidence t 

Mr. Manager McMAHON. We only want to show that we did not 
close down without his being informed. 

Mr. CARPENTER. Suppose they had; what difference does it 
makef 

Mr. Manager McMAHON. They did not close down until the other 
side had a fair chance to come in. 

Mr. CARPENTER. I object to the testimony. 

Mr. Manager McMAHON. I will state the object of this, Mr. Pres- 
ident and Senators. Wo want to show in this matter by proof that 
no snap judgment was taken in regard to it. 

Mr. CARPENTER. That is immaterial. 

Mr. Manager McMAHON. It may be material. 

Mr. CARPENTER. Howf 

Mr. Manager McMAHON. I am not speaking now in regard to the 
issue ; but at the time appointed when he was to be there by appoint- 
ment, the committee was there and waited until they received ho- 
tice, whatever that may be, from the counsel for the defendant in this 
case. I think wo are entitled to show it. 

Mr. CARPENTER. The only object, as I understand, of that tes- 
timony is to exonerate the committee, which nobody has censured. 

Mr. Manager McMAHON. No, I beg pardon ; it is to show that 
the defendant expressly declined to avail himself of the opportunity 
to cross-examine and produce proof in his exoneration. 

Mr. CARPENTER. He did just what any good lawyer would have 
a<l vised him to do if he had. 

Mr. Manager McMAHON. I am afraid he fell into the hands of the 
lawyers too soon. 

Mr. Manajrer HOAR. He acted as a guilty man would. 

Mr. CARPENTER, No lawyer who could earn $500 a year would 
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advise any man accused of crime to put in his appearance in the 
grand-jury room if they would let him. No lawyer ever thought of 
doing such a thing. 

Mr. Manager McMAHON. I know of many an honest man who 
would have heen glad of the opportunitv to have the witnesses called 
in the grand-jury room in order that his good name might not be 
tamishMl by a bill of indictment. 

Mr. CARPENTER. It was because he had not a good lawyer. 

Mr. Manager McBlAHON. No, because the law does not permit it. 

The PRESIDENT ^o tempore. Shall this interrogatory be ad- 
mitted f 

The question was decided in the negative. 

The PRESIDENT nro tempore. The objection is sustained. 

Mr. Manager McMAHON. Now we offer in evidence the testimony, 
the original paper, that was taken before the committee, and I wui 
state to the court that we waive the reading of it. We do not care 
about its being read ; we put it in evidence. 

Mr. CARPENTER. We want it to go out, but if it is to go in we 
want it read. 

Mr. Manager McMAHON. I offer it in evidence because of course 
it is impossible for this court to know to what extent the defendant 
was implicated by this testimony unless we know just exactly what 
the testimony was; and the strength of the inference, or its weakness, 
mast of course be determined by the strength or weakness of the 
charges and the directness of the testimony. 

Mr. CARPENTER. The whole sub^Ject comes right to this: A man 
is accused of the commission of a cnme ; he goes to a lawyer and 
takes his advice, and his lawyer tells him to go home and stay until 
ho is invited into court and then try his case there, not to try it before 
a committee of Congress, not to tiy it in the grand-jury room^ not to 
try it in the newspapers, but to hold his tongue ; and he does it; and 
pioyiuff that fact is to convict him of the offense charged! 

Mr. Manager McMAHON. Usually good advice to a guilty man, 
" hold your tongue." 

Mr. CARPENTER. Mr. President, we never can discuss anything 
here without being chared with guilt. 

Mr. LOGAN. Mr, President, I am compelled, if nobody else does, 
to call the attention of the President to the fact that this is not a 
police court. This gives us a good deal of evidence of it. I do not 
think it is the right way to manage the case. 

Mr. Manager McMAHON. Mr. President, if any allusion is made 
to me^ with all due resj[>ect to the honorable Senator, I propose to 
disclaim having acted in any manner looking to conduct before a 
police court, and to say that upon that question I go to the country 
between the honorable member of the court and myself. 

The PRESIDENT mro tempore. Objection is made to the testimony. 

Mr. LOGAN. Mr. President, I have made no assault on the man- 
ager^ and I do not know that the Senate is bound to sit here and be 
assailed by a manager. If the coart is, however, we had better re- 
tire. This side-bar remark that is going on constantly is more like a 
police court than a Senate. Lawyers know that to be true. If law- 
yers are going to demean themselves as though they were in a police 
court, they must expect somebody that is a part of the court to take 
notice of it. And 1 do not propose to be criticised by any gentleman 
either because I call attention to the fact that we expect tne case to 
be handled properly. 

Mr. BAYARD. Mr. President, is this debate in order f 

The PRESIDENT pro tempore. Debate is not in order. 

Mr. BAYARD. I object to it, then. 

Mr. Manager McMAHON. I simply desire to state that as a law- 
yer I always have a right to maintam my standing in any court in 
the land ; I do not care what it is, the United States Senate, the Su- 
preme Court of the United States, or any thing else. It never has 
been denied to any lawyer anywhere, except m the most arbitrary 
and meanest d^s of the history of judicature in England. 

The PRESIDENT ^a tempore. Objection is raised to the testimony. 
The Chair will submit the question to the Senate. 

Mr. CONKLING. I should like to know to what testimony and to 
what offer objection is made. 

Mr. CARPENTER. The testimony of Marsh before the committee. 

The PRESIDENT pro tempore. Testimony alluding to Belknap be- 
fore the House Committee on War Expenditures. 

Mr. CONKLING. Shall I understand that it is now proposed to 
offer here for any purpose the testimony delivered by Marsn before 
the committee of the House f If it Igl if nobody else does, I raise an 
ol(jection to that, on the ground that it is incompetent ; and I a^ for 
the yeas and navB^upon it. 

Mr. CARPENTER. I have raised the objection. 

Mr. CONKLING. I did not know whether counsel had or not. 

Mr. Manager McMAHON. We certainly offer it as competent. We 
do not want anv misunderstanding on that point. 

Mr. KERNAN. Permit me to make an inquiry. Is the obiect to 
have it read as evidence in this case, or read as a communication 
made to Mr. Belknap f 

Mr. Manager McMAHON. To have it read precisely upon the prin- 
ciple that the article in the New York Tribune of February 15, 1872, 
was read, as a charge of certain matters therein stated, but not as 
evidence of the truth of anything therein stated. Every lawyer, I 
think, can see the difference. 

Mr. CONKLING. Then I beg to inquire whether the whole pur- 



pose is not achieved by having this witness, Mr. Cltbier, stAte that 
the evidence there given from Marsh and others was brought home 
to Belknap and an offer made to him to present himself as a witness 
or to cross-examine any other witness, and that he stood mute; 
whether it can be possible that it is necessary to spread upon the rec- 
ord of this trial all the testimony of Marsh, additional, variant, or 
similar as it may have been, in order to acquaint this cotirt with just 
what it was that Belknap Imew was alleged against him. Of course 
I do not mean to doubt that the offer has for the motive precisely 
that stated ; but I cannot shut my eyes to the fact that the Senate 
will be overriding well-settled rules of evidence, as I understand 
them, by permitting this testimony to go in. 

Mr. EDMUNDS. I call my friend to order, as I promised I would 
some time ago. It gives me great pleasure to hear him ; but I object 
to debate. 

Mr. CONKLING. If we observe the rule all around, I do not ob- 
ject ; but others must if I do. 

The PRESIDENT pro tempore. Debate is not in order. 

Mr. BAYARD. In order that I may comprehend the question upon 
which the yeas and nays 

Mr. EDMUNDS. I insist on the rule. 

The PRESIDENT j)ro tempore. Debate is not in order. 

Mr. BAYARD. I nse to ask a question of the Chair. 

The PRESIDENT pro tempore. Is there objection T The Senator 
will state his question. 

Mr. BAYARD. The yeas and nays, I understand, have been called 
for by the Senator from New York upon a motion of the managers to 
admit certain testimony. As I understand the mieetion upoq which 
we are called to vote — ^and if I do not understand it my expression of 
my understanding can be corrected by the Chair 

The PRESIDENT pro tempore. The Senator from Vermont objects 
to any debate. The Chair must enforce the rule. If the Senator has 
a question to propound, the Chair will hear it. 

Mr. BAYARD. I am endeavoring to state it in order that it may 
be understood by the Chair. I do not undeistand that this testimony 
is sought to be introduced in corroboration of what has been 

Mr. EDMUNDS. That is debate, and I object. 

The PRESIDENT pro tempore. The Senator from Vermont ob- 
jects. 

Mr. BAYARD. Then I ask the Chair whether it is in order to ob- 
ject to my application for an understanding of the question upon 
which I am called to vote f 

The PRESIDENT pro tempore. The Senator from Vermont has ob- 
jected to debate. 

Mr. BAYARD. I am not debating, Mr. President ; I am not pro- 
posing to debate; I am proposing to state the question, and simply 
ask whether this is the question upon which I am called upon to 



Mr. EDBfUNDS. That can be shown by reading the question. 

The PRESIDENT JTTO tempore. The question wul be reported, and 
the Senate will then see what is the question now pending. It is the 
admission of the testimony proposed by the managers, to which ob- 
jection was raised by the counsel. The reporter will now read the 
question, and then the Chair will hear the Senator from Delaware, if 
he has a ouestion to put to the Chair. But Senators object to debate. 
The rule denies debate to any Senatcnr. The Chair must enforce the 
rule. 

Mr. BAYARD. I am aware of that, and have not sought debate. I 
will await the reading. 

The PRESIDENT pro tempore. The reporter will read the question. 

Mr. Manager McMAHON. There is no question. It is an offer. 

The reporter read the offer, as follows : 

Mr. Manager McMahon. Kow we offsr in evidence the testimony, the original 
paper, that w»b taken before the oommittee. 

Mr. BAYARD. That does not disclose the object and result of the 
question. 
Mr. EDMUNDS. That is debate, Mr. President. 
The PRESIDENT pro tempore. The Senator may ask for an ex- 

Elanation and it can begiven on the part of the managers or counsel ; 
ut the Senator from Vermont objects to debate, and it is debate to 
do anything more than ask a simple question. 

Mr. BAYARD. Then I ask through the Chair that the question be 
put to the managers on the part of uie House, what is the object and 
intent of this offer. 

The PRESIDENT pro tempore. That is a proper question. Tho 
managers may explain. 

Mr. CONKLING. That is not a question under the rule, if I may 
be allowed a suggestion. I am glad to have the Senator put the 

Suestion ; but under the rule he cannot even do that unless he re- 
uces it to writing. 

The PRESIDENT pro tempore. As the Senator from New York has 
allnded to the fact that the question was not put in writing, the Chair 
will say that it has not been done in order to facilitate business, and 
a moment ago one of the Senators was about to reduce a question to 
writing and the Senator from New York stated that the practice had 
been otherwise. 

Mr. CONKLING. I think the rule is an absurd one. 

The PRESIDENT fro tempore. The Chair to facilitate basiness has 
allowed cinestions to be put without being reduced to writing by their 
propounders. 
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Mr. Manager MoMAHON. I think the honorable Senator from 
Delaware wul remember .that in my answer to the remark of the 
Senator from New. York who sits farthest from me, [Mr. Kernan,] I 
stated distinctly the object and purpose of this offer, not as evidence 
to this court of the truth of any fact therein stated, but simnly for 
the purpose of showing that at a particular time certain char^^es 
from an authorized source were made against the defendant, which 
were read to him for the purpose of ascertaining what action he 
took after this was communicated to him. Now, the question that 
is put to me bv the honorable Senator from New York who sits 
nearest to me, [Mr. Conkung,] was, would it not be just as well to 
let the witness state that the testimony of Marsh was read to the 
Secretary of* War, and thereupon he took the action 

Mr. CONELING. And all Uie other testimony taken. 

Mr. Manager McMAHON. There was no other t.estimony except 
that and the agreement I would answer in this way : If we should 
propose to do that against the objection of the defendant, it would 
be one of the greatest wrongs and outrages probably that ever could 
be perpetrated, for how can this Senate know as a court, what right 
has it to have any knowledge as a court, of what was actually read 
to the honorable Secretary of War except it is first produced m evi- 
dence here and read as we read the New York Tribune article 1 We 
might say that the testimony of Marsh was very different or very 
like ; it is a mere matter of conjecture what the testimony of Mr. 
Marsh before that committee was. It might have been exculpatory 
or it might not have been ; but you cannot state, sitting as judges, 
what it was unless you see the paper and have it read to you; and I 
cannot concieve of a greater wrong that could be committed to the 
defendant than for us to ask merely, "Was Marsh examined before 
you t" and for the witness to say " Yes ; " and then to ask, " Did he 
then resign f and let him be permitted to say "Yes." The court 
would say, if we took that action, "We want to scrutinize with 
our own eyes what it was that was done :" and the fact that it has 
gone to the country in a published pamphlet from the House of Rep- 
resentatives makes it no more evidence in this case than any of the 
statements in the newspapers in regard to it, which have never been 
offered either in the House or here. 

Mr. CARPENTEE. Mr. President, one word in reply. If it is 
competent to introduce this testimonv given by Marsh before the 
House committee simply because Belknap did not say anything in 
reply to it, is it not competent to introduce here every newspaper 
article that has charged him, from Maine to Califomia, with bemg 
guilty of this offense, and with being a thief and all that sort of thing, 
to which he has, under direction of counsel, never opened his mouth, 
to which he has never written a reply, of which he has never taken 
the slightest notice t Upon what principle could you Introduce the 
deposition of this witness simply because it was read to the defend- 
ant and he said nothing, and exclude a newspaper article which you 
could show he had seen and to which he had said nothing f We did 
not care when the article from the New York Tribune was offered to 
object for certain reasons. It was verv doubtful in our mind whether 
that was legal testimony; but we did not care to object to it. But 
here is an offer made now the result of which, if sustained, is that if 
they can show that a newspaper has published an article charging 
him with being a thief in this particular, calling him all the hard 
names they can think of in consequence of these charges made here, 
and that he read it and threw it down, making no remark, that would 
be as competent as this testimony. It must be borne in mind that 
that committee had no jurisdiction over Mr. Belknap. Mr. Belknap 
could have no trial before that committee. A few things may be 
mentioned in a political trial that would not bo proper in a court of 
law. It was well known that that committee was of an opposite 

Solitical faith, and it was not expected that much justice would be 
one to Mr. Belknap or any other republican ; and any lawyer, I 
think, who had been consulted by Mr. Belknap would have given 
him the advice which he did receive, and that was to let the conmiit- 
tee alone till they got through, and then see what their charges 
amounted to. But if the managers can introduce this evidence upon 
the ground that it was read to him and he said nothing, I submit 
that every newspaper article which can be shown to have been seen 
by him is evidence if they can also show that he read it and made 
no reply. 

Mr. BAYARD. I send an inquiiy to the Chair. 

The PRESIDENT pro tempore. The inquiry will be read. 

The Chief Clerk read as follows : 

Is it the object of the present inquiry to corroborate or discredit the 
testimony of Marsh, the witness, or to establish any fact therein re- 
ferred to, or solely to prove what was the action or conduct of Mr. 
Belknap when the fact that such charges had been made against him 
was so made known to him f 

The PRESIDENT pro tempore. That is addressed to the managers. 

Mr. Manager McMAHON. Mr. President, the question put to the 
managers is as follows : " Is it the object of the present inquiry to 
corroborate or discredit the testimony of Marsh." In the first place, 
I will answer in detail that it is to corroborate Mr. Marsh in just this 
far, not as evidence of any facts stated therein, but when the charge 
was made by Marsh the Secretary of War by his conduct admitted 
the truthfulness of it. 

Secondly, " Or to establish any fact therein referred to." Not as 
evidence of any fact therein referred to except in this way, when the 



fact is charged against the defendant, to draw a conclusion as to its 
truthfulness or untruthfulness by the action of the Secretary of War 
in regard to it. 

" Or solely to prove what was the action or conduct of Mr. Belknap 
when the fact that such charges had been made against him was so 
made known to him." It is solely for that purpose ; but from that 
we draw our conclusion as to the truthfulness or untruthfulness of 
the charge there stated, but do not seek to establish any minor de- 
tails on tnat point. 

Mr. CARPENTER. In other words, the manager finally comes to 
admit that he wants to give that testimony on the issue in this case. 

Ht, Manager McMAHON. I do not in the way you put it. 

Mr. CARPENTER. The manager does it in the way he puts it. 

The PRESIDENT pro tempore. The question is, ShMl the testimony 
be admitted t 

Mr. CONKLING. On that I ask for the yeas and nays. 

The yeas and nays were ordered. 

Mr. BLAIR. Mr. President and Senators 

Mr. Manager McMAHON. I want to interpose an objection. De- 
bate has long since been exhausted on this <]^ue8tion. I began half 
an hour ago. Just now I was simply answermg a question put by a 
Senator after the debate was all over. 

Mr. CARPENTER. It broke out afresh on the question put by the 
Senator from Delaware. 

The PRESIDENT pro tempore. The Chair will enforce the rule. 
Colloquies must cease. Objection has been made, and the Chair must 
enforce the rule. He will state that on the part of Senators, to guard 
against any breach of the rules and unpleasantness, he will require 
all questions to be reduced to writing ; and then certainly there can 
be no debate. The counsel will proceed. 

Mr. BLAIR. I invite the Senators to consider the importance of 
the question as developed by the inquiry now put by the honorable 
Senator from Delaware and by the admission of the counsel on the 
other side. The Senate will see at a glance that the admission of this 
testimony operates, as they contend, to confirm their proof as thej 
now offer it here, at the same time that we would not be authorized 
to quote that testimony or to use it for the purpose of vindicating 
the defendant upon this trial. It therefore presents a case of peculiar 
hardship, one where they attempt to bolster up their case by a pro- 
ceeding which, while it may have that effect on their side, enables 
them to go into testimony that we should not be able to use on this 
trial. In that testimony honorable Senators here know, who have 
read it, that this^ whole matter is developed, and we have come here 
expecting that the counsel for the Government would go into the 
matter and ^ive the whole story as it is therein contained. Now they 
propose to give it in evidence, so that they can use it for their pur- 
poses, but where we cannot use it for any purpose. 

Mr. OGLESBY. Does the decision of the Chair, that no questions 
can be put hereafter without being reduced to writing, cover ques- 
tions put by the court to one of the counsel T 

The PRESIDENT pro tempore. It covers all questions put by mem- 
bers of the Senate. The rule does not recjuire the questions on the 
part of the parties to be reduced to writing unless so requested by 
the Chair or a Senator; but all questions put by members of the Sen- 
ate the rule requires shall be put in writinff. 

Mr. CONELING. That is confined to witnesses ; and a Senator is 
not, under the rule, permitted to put a question to anybody else I 
submit. 

Mr. OGLESBY. I desired to put a question to the counsel just on 
the floor ; but if I cannot do so without reducing it to writing, as it 
will be a long one, I shall abandon it. 

The PRESIDENT pro tempore. The Chair is merely enforcing the 
rule ; and the aU owing of a practice without the rule has been the 
occasion of a little disturbance. In order to avoid this in the future, 
the Chair takes this ground of enforcing the rule, and certainly he 
is right. If the Senate see fit to vary the rule by directing the Chair, 
the Chair will follow the direction of the Senate. The question is. 
Shall this testimony taken before the House committee be admitted? 
upon which question the yeas and navs have been ordered. 

Mr. BAYARD. The Chair will parcion me. I think it is restricted 
to a statement made by Marsh exhibited by the testimony. 

Mr. CONKLING. That is the whole evidence. 

The PRESIDENT pro tempore. The roll-call will proceed. 

The question being taken by yeas and nays, resulted — ^yeas 24, nays 
13 ; as follows : 

YE AS— Messrs. Bayard, Booth, Caperton, Cookroll, DenniB, Edmonds, Gordon, 
Hamilton, Hitchcock, Howo, Kenian, Koy, McCreery, McDonald, Merrimon, Mor- 
rill, Norwood, Ogleshy, Ransom, Robertson, Stevenson, Wallace, Why te, and With- 
ers— 24. 

NAYS— Messrs. Brace, Cameron of Wisconsin, Conkling, Cooper, Cracin, Dawes, 
Ferrv, FreUnchuyst^n, Inj^ls, Logan, Maxey, Pwldock. and \vright^-i3. 



NOT VOTING— Messrs. Aloom. Allison, Anthony, Bamimi, Bogy, Bontwell, 
. " jy, Clayton, Conovor, Davis, Dor- 

soy, Eaton, Goldthwaite, Hamlin, Harvey, Johnston,jJone8of Florida, Jones of Ne- 



Bumslde, Cameron of Pennsylvania, Christianoy, Clayton, Conovor, Davis, Dor- 



vada, Kelly, McMillan, Mitchell, Morton, Patteivon, Randolph. Sargent, Saulsbnry, 
Sharon, Sherman, Spencer, Thurraan, Wadleigh, West, and Windom— 35. 

So the question was decided in the affirmative. 

The PRESIDENT pro tempore. The testimony wiU be admitted. 

Mr. Manager McMAHON. Upon the part of the managers we 
waive the reading of it with the nnderstanding that it may be con- 
sidered in evidence. I expect the gentlemen and Senators have a 
printed copy of it. 
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Mr. CARPENTER. Ton cannot consider anything in evidence 
which is not offered and read. 

Mr. Manager McMAHON. At the reqnest of counsel for the defend- 
ant, it may be read. 

The Witness. I ask the Secretary to be kind enongh to read it. 

Mr. CARPENTER. I want it understood that it is not read at my 
request. 

The PRESIDENT pro tempore. It is read at the request of the 
managers. The reading will proceed. 

Mr. Manager HOAR. Perhaps there is some misunderstanding. 
Wo understand that this document contains testimony substantialnr 
the same in substance as has been given by Mr. Marsh here, although 
the document is in, therefore we think that it would be a waste of 
time to have it read over; and we suggest to coansel on the other 
side to treat it as in without having it read^ with the understandiDg 
that they can point out any difference in it if they see fit to do so 
hereafter. Do they object to that suggestion or accede to it f 

Mr. CARPENTER. We object. 

Mr. Manager HOAR. Then it will have to be read. 

The PRESIDENT pro tempore. Is there objection to the Secretary 
reading from the print T 

Mr. CARPENTER. We want the manuscript. Of course the 
printed copy is not offered. 

Mr. Manager HOAR. It is the same. 

Mr. CARPENTER. We want the evidence that is offered read. 

Mr. Manager McMAHON. Mr. President, I call upon the witness 
to read it. He has a peculiar handwriting which calls for peculiar 
eyes. 

The PRESIDENT oro tempore. The witness will read the paper. 

The witness lead from manuscript, as follows : 

Mr. Calkb p. Habsh. one of the witnesses ordered to be snbpcenaed by the com- 
mittee, being present, wm dnly sworn according to law : 
By the Chairman : 

Question. Where do yon reside! 

Answer. I reside at Ko. 30 West Fifty-seventh street, New York; have resided 
in New York abont eight years. 

Q. Were you or not appointed or tendered an appointment as a post-trader at 
Fort Sill, Indian Territory, in the fall of 1870, by the Secretary of War? If so, 
under what circamstanocs was said appointment secured to yon f State also if yon 
were commissioned bv the Secretary as such poet-trader, or, if not, who was so 



cumstonces connected with the making of that agreement and all the transactions 
in detail^ thereunder, folly and particularly, as if you were specially interrogated 



in regard to the several transactions and so fully as to save the necessity of re- 
peated interrogatories. 

The Witness. Let me suggest that it would he a great conven- 
ience to me if counsel would permit me to read from the printed copy. 
I can scarcely decipher this manuscript. If, however, it is insisted 
upon, I shall proceed with the reading ; but it is mere labor imposed. 

Mr. CARPENTER. If the witness has compared the print with 
the manuscript so that he knows they are exactly alike, tnere is no 
ohjection ; or if he will do so now he may. 

The Witness. I will proceed with the reading. 

The WrniBSS. In reply to your questions, I would state that in the summer of 
lfl70 myself and wife spent some weeks at Long Branch, and on our return to New 
York Mrs. Belknap and Mrs. Bower, by our invitation, came for a visit to our 
house. Mrs. Belknap was ill during this visit some three or four weeks, and I sup- 
pose in consequence of our kindness to her she felt under some obligations, for she 
asked me one day in the course of a conversation why I did not apply for a post- 
tradership on the frontier. I asked what they were, and was told that they were, 
many of them, very lucrative offices or posts in the gift of the Secretary of War, 
and that if I wanted one she would ask the Secretary for one for me. Upon my 
repl3ring that I thought such offices belonged to disabled soldiers, and besides that 
I was without political influence, she answered that politicians got such places, 
Ac. I do not remember saying that if I had a valuable post of that Icind that I 
would remember her. but I do remember her saying something like this: " If I 
can prevail upon the Secretary of War to award you a post you must be careful to 
say nothing to him a(>out presents, for a man once offered him |10,000 for a trader- 
ship of this kind, and he told him that if he did not leave the otiice ho would kick 
him down stairs." Remembering as I do this story, I presume the antecedent 
statement to be correct. 

Mrs. Belknap and Mrs. Bower returned to Washington, and a few weeks there- 
after Mrs. Belknap sent me word to come over. I did so. She then told me that 
the post-traderehip at Fort Sill was vacant ; that it was a valuable post, as she un- 
derstood, and that she had either asked for it for me or had prevailed upon the 
Secretary of War to agree to give it to me. At all events, I called upon tne Sec- 
retai^ of War. and as near as 1 can remember made application for tnis post in a 
regular printed form. The Secretary said he would appoint me If I could bring 
proper recommendatory letters, and this I said I could do. Either Mrs. Belknap 
or the Secretary told me that the present trader at the post, John S. Evans, was an 
applicant for re-appointment, and that I had better see him, he being in tne city, 
as It would not be lair to turn him out office without some notice, as ne would lose 
largely on his buildings, merchandise, &o., if the office was taken from him, and 
that it would be proper and Just for me to make some arrangement with him for 
their purchase if I wanted to run the post myself. I saw Evans and found him 
alarmed at the prospect of losing the putce. I remember that he said that a firm of 
western post-traders, who claimed a good deal of influence with the Secretary of 
War. baa promised to have him appomted, but he found on coming to Washington 
this firm to be entirely without influence. Mr. Evans firstproposed a partnerdiip. 
which I declined, and then a bonus of a certain portion of the profits if I would 
allow him to hold the position and continue the business. Wo finally agreed upon 
115,000 per year. Mr. Evans and myself went on to New York together, where the 
Goutrnct was made and executed, which is herewith submitted. (Paper marked 
A.) During our trip over, however, Mr. Evans saw something in the Army 
and Navy Journal which led him to think that some of the troops were to be re- 
moved from the fort-, and that he had offered too large a sum, and before the con- 
tract was drawn it was reduced by agreement to |1S,000, the same being payable 
quarterly in advance. 



When the first remittance came to me, very probably in November, 1870, 1 sent 
one-half thereof to Mrs. Belknap ; either, I presume, certifioatesof depositor bonk- 
notes by express. Being in Washington at a funeral some weeks after this, I had 
a conversation with Mrs. Bower to the following purport^ as far as I can now re- 
member, but must say that Just here my memory is exceedingly indistinct^ and I 
Judge in part perhaps from what followed as to the details of Uie conversation. I 
went upstairs in tne nursery with Mrs. Bower to see the baby. I said to her, 
"This child will have money coming to it before a great while." She said, " Yes. 
The mother gave the child to me, ana told me that tne money coming from me she 
must take and keep for it." I said, **A11 right," and it seems to me Isaid that per- 
haps the father ought to be consulted. I say it seems so, and yet I can give no 
reason for it, for as far as I know the father knew nothing of any money transac- 
tions between the mother and myself. I have a faint recollection of a remark of 
Mrs. Bower that if I sent the money to the father that it belonged to her. and that 
she wonld get it anyway. I certainly had some understanding, then or subsequent- 
ly, with her or him, for when the next payment came due and was paid, I sent the 
one-half thereof to the Secretary of War, and have continued substantially from 
that dav forward to the present time to do the same. About, I should say, one and 
a half to two years after the commencement of these payments I reauced the 
amount to |6,000 per annum. The reason of this reduction was partly because of 
the continued complaints on the part of Mr. Evans and his partner, and partly, so 
far as I now remember, in consequence of an article In the newspapers about that 
time reflecting on the iiviustice done to soldiers at this post caused by exorbitant 
charges made necessary on the part of the trader by reason of the payment of this 
bonus. 

To the best of my knowledge and belief the above is a true statement of all the 
facts in the case and as complete as I can remember occurrences of so many years 
ago. 

Q. State how the payments were made to the Secretary of War subsequent to 
the funeral of his then wife, which you attended in Washington in December, 
1870 ; whether in cash, by check, draft, certificate of deposit, bonds, or by express, 
or otherwise. 

A. The money was sent according to the instructions of the Secretary of War ; 
sometimes in bank-notes, by Adams^Exprees. I think on one or more occasions by 
certificate of deposit on the National Bank of Commerce in New York. Sometimes 
£ have paid him in New York in person, except the first payment in the fall of 1870 
and the last in December, 1875 ; all were made to the Secretary in the modes I have 
stated, unless, perhaps upon one or two occasions at his instance I bought a Gov- 
ernment bond with the moneys in my hand arising from the contract with Evans, 
which I either sent or handed to him. 
By Mr. Blackbubm : 

Q. Can you state the sum in the aggregate received by yon under the contract 
with Evans ; and what portion thereof have you paid to the Secretary of War, in- 
cluding the first and last payments, which you have stated were not paid to him f 

A. Inave no memoranuam whatever on which to make answer. It is a very 
simple calculation. Tho first payment to me by Evans was made in the fall of 
1870, at the rate of $12,000 a year. He paid at that rate about a year and a half or 
two years, and since then at the rate of $6,000 a year. It would aggregate abont 
$40,000, the one-half of which I have disposed of as above stated. 
By theCBAlBMAN: 

Q. Did you receive letters from the Secietary of War acknowledging tho receipt 
of the sums forwarded to him in the manner you have stated ; or did he acknowl- 
edge the receipt of the same in any way f 

A. Usually, when I sent money by express, I wonld send him the receipt of the 
company, wuich he would either return marked ** O K," or otherwise acknowlodge 
the receipt of tho same. Sometimes I paid it to him in person in New York, when 
his receipt was unnecessary. I have not preserved any receipts or letters. When 
sent by express, I always deposited the money personally and took a receipt from 
them. 

Q. Have you at any time had any conversation with the Secretary of War regarding 
the post-tradership at Fort Sill ; or have you corresponded with nlm regarding the 
same! 

A. O, frequently. I have forwarded requests to the Secretary, made to me by 
Mr. Evans, wishing privileges about the forts suoh as to sell liquor, ±4i, 1 don't re- 
member what action was taken upon them ; they were not returned to me. As far 
as I know, Evans corresponded regarding affidrs at Fort Sill through me with the 
Secretary of War. I never heard of any other way. 

Q. Was the contract between yon and Evans ever the subject of conversaticni 
between you and the Secretary oi War ? 

A. It never was, as I remember, save in one instance, but am not positive; yet 
it seems to mo when the article in tho newspapers regarding affiiirs at Fort SaVL, 
probably in 1872, about the time the reduction was made in the payments frmn 
$12,000 to $6,000 appeared, the next time I saw the Secretary of War he asked me 
if I had a contract with Evans. I told him I had. I never snowed it to him or any 
one else until I produced it here. 

J|. After receiving the telegraphic subpoena from the Sergeant-at-Arms to appear 
ore this committee, which was on Monday, the 21st of tnis month, did you come 
to Washington ; and, if so, had yon an interview with the Sewetaiy of War, and 
when and where f 

A. I came to Washington on Wednesday, the S3d of this month ; I went to the 
house of the Secretary of War, staid Wednesday night, and returned on Thursday 
morning. I showed him the telegraphic subpoena and asked him what it mecmt. 
He said he supposed it was to state oefore the committee what I knew about our 
transactions together. I said I did not like to appear, because I thoncht my testi- 
mony would be damaging to, or would implicate him or give him trouble. He said 
he thought not, and advjse<l me to stay and meet the committee. During that 
evening my conversation was chiefly with his wife, he being present part of the 
time and understanding the general tenor of our conversation. She suggested that 
I could make a statement which wonld satisfy the conunittee and exculpate the 
Secretary. She wanted me to go before the committee and represent that she and 
I had business transactions together for many years, and that all this money I had 
sent the Secretary was money that she had from time to time deposited w)th me 
as a kind of banker, and that she had instructed me to send it to the Seerettfy for 
her. I dined there and spent the evening, and staid all night, retiring about 
twelve o'clock. Tho evening was devoted to <liscussing this matter. I told her 
that the statement would notnold water before the committee, and even if it would I 
could not make it. At the same time I was so witraght up and had such anxiety — 
she pressing and pressing me about it— and having slept little since the receipt 
of the snbpcena, and sympathizing with their condition, I did not give them a pos- 
itive answer that night 

I went to bed at twelve o'clock . and I do not suppose I slept a wink. They said 
they would breakfast about nine o'clock. I came down about eijj^t and met the 
Secretaiy alone. I told him I thought I had better leave and get out of the coun- 
try, for I would not peijuro myself for any one; that I eoulu afford to have my 
throat cut, but not to peijure myself. He replied he did not wish me to do that, 
that we could fix it up some other way. I said, " I think I had bettor leave tho 
country." Tho Secretory siUd I would ruin him if I left. I said, ** If I go before 
tho committee I will surely ruin you, for I will toll the trutiL" Ho was greatly 
agitated. When I came down stairs to leave, he followed me and asked me into 
the parlor, and said, '' I want to make a last appeal to yon to stay longer." . Ho said 
if I wont be would be ruined. I said I would ruin him if I went before tho com- 
mittee, and I left and took the limited express to New York. 
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On r«aobiiig home I oonsalted ray attorney, asUng him if the committee could 
reach me by subpoena if I left the ootintry. I stated the case to him, (Mr. Bortletl 
120 Broadway, Bqoitable Building.) He asked if I was subpcenaed. I told him I 
had a t^egrapbic dispatch calling me to Washington. He said that if a subpoena hod 
been duly serye<l they could give me oonsiderabto trouble, but that on a telegraphic 
message they could not reach me if I was out of the country. I asked him now 
long I would, have to stay. He said if the committee had leave to sit during the 
recess I could not come back until the present Congress expired. I then went home 
and found there a dispatch from Dr. William Tomlinson, the brother-in-law of the 
Secretary. Its purport was not to leave ; that he had good news ; that he was com- 
ing over. I determined not to be governed by it ; that I was going ; that they only 
wished to fix up some new story, but that I would not be a party to it. My trunk 
was being packed to leave. 

At about midnight Thursday, February 24, Dr. Tomlinson arrived at my house. 
He said : ' * I have seen Job Blackburn. He is a cousin of mine, who said he thought 
if I would write a letter something like the one which he (Tomlinson) would sug- 
gest that there would be no further investigation : and if there was they would 
ask no questions about it that it would be difficult for mo to answer, uid that Mr. 
Blackbubn said he thought that if the committee still wanted to examine me they 
would appoint a subcommittee and come over to New York to do so." He came 
to my beoroom, and I told him to go into the sitting-room and draw the sketoh of 
the proposed letter, and that when dressed I would ioin him, and I would write 
such a letter as he wanted, if I could. I wrote the letter from the sketoh of Tom- 
linson ; the endeavor was to exculpate the Secretary ,- there was nothing in it un- 
true to the best of my recollection, but it did not state the whole truth ; it was a 
very short letter. He took it with the contract inclosed. He said ho would take 
the letter and contract to Mr. Blackburn, who would show it to the committee, and 
that would be the end of it. He left my nouse at two o'clock Friday morning. At 
midnight Fridav night I was roused up, and had tho subpccna of the committee 
servefl on me. &ktarday morning about eight o'clock Dr. Tomlinson again appeared. 
He said he had been to Washington. Ho wante<l to know the first thing if I bad 
been subpoenaed. I told him I bad. Ho began talking the whole thing over again, 
still wanung me to say before the committee what was suggested at the Secretary's. 
(At the interview on Thursday night he wanted mo to telegraph to the committee, 
Deforo which I had been subpoenas by telegraph to appear the next morning— Fri- 
day— that my wife was sick and that I could not attend. My wife being sick, I 
consented and did so telegraph. 

Kecurring to the interview again on Saturday morning, I said I could not make 
the statement he desired. He raid he had seen Mr. Blackburn in the intcrvid, and 
had shown him the letter of Tomlinson. He then returned it and the contract to 
me. I said, " Dr. Tomlinson, I have thought of this tiling so much it has nearly 
made me crasy- I am not going to talk about it any more. We will go down to 
ny lawyer and consult him about it ; " my object beinff to have a lawyer to tell 
him how ridiculous tho story he wanted me to tell would appear before the com- 
mittee. We went down and called on Mr. Bartlett, and I told him tho whole truth 
in the presence of Dr. Tomlinson. Bartlett said I could not manufacture any story 
if I wanted, and must not if I oould. Dr. Tomlinson still insisted that if 1 could 
swear that General Belknap knew nothing of the arrangement with his sister, Mrs. 
Bolknap, deceased, and if I could swear that at the ume I was at hor funeral I 
made an arrangement with Mrs. Bower, the present Mrs. Bolknap, by which I was 
to send hor all this money through the Secretary, that the whole thing could still 
be settled. I replied, " I cannot state it, for it Is not the truth ; " my impression 
then being that at that funeral I had said something about tho matter to General 
Belknap. Tomlinson said, "If you could swear to that you had better leave the 
country." Mr. Bartlett said, *' This is a bad business : it is not a legal question 

Sou have submitted to me, and in tho position of aflBEiirs the Secretory orWar should 
edde if you shouldgo to Washington or leave the country." Dr. Tomlinson said 
he would return to Washington } he prepared two formulas of telegrams which I 
would understand. 

One waa, "I hope your wife is well," which was to be interpreted to leave the 
country. 

The other was, " I hope your wife is better," which meant, "Come to Washing- 
ton." 

We then parted. On going home in the street-cars, thinking the whole thing 
over, about the conversation at the time of the funeral, I made up my mind that^ 
although I had stated to Mr. Bartlett that I thought I had had some conversation 
at the time of the funeral with the Secretary of War about sending this money, 

Set I was so undecided about it that I was certainly willing to give the Secretary 
lie benefit of the doubt. I thought I would seo Tomlinson and toll him. We 
parted at one o'clock. He was to leave for Washiu;::ton at three o'clock. I went 
to the depot and met him, and told him that on thinking over the matter I was so 
undecided about tho conversation with tho Secretary at the time of tho funeral 
that I would give him the benefit of the doubt He said, " I am very ghul to hear 
tiiis. because my sister, Mrs. Belknap, said this was tho fact" 

That Saturday I got a telegraphic dispateh from Mrs. Belknap which said : " C!ome 
to Washington tonight: it is necessary." I received it in the evening. Next 
morning (last Saturday) I received a dispatch from Dr. Tomlinson : "I hope your 
wife is better ; " which according to our agreement meant "Come to Washington." 
In the afternoon I got a second dispateh from Dr. Tomlinson, as follows: "Come 
without faiL Answer." lanswcrod: "I shall come toni;;ht. without fail." I was 
very glad not to have to leave tho country, the convictiou having grown on my mind 
that it would do no good. I reached Washington yesterday morning at G.30, and 
stopped at the Arlin^n. my wife being with mo. Was shown to a temporary room 
at about 7 o'clock. 1 Inid down, being greatly fatigued, and about 8 o'clock Dr. 
Tomlinson called me to the door of the room. He said ho had seen Blackburn, and 
that he still thought this matter could be fixed up without any trouble. Ho asked 
mo if I had the letter I had written to the committee on Thursday night. I said, 
*' I had not." Ho said, " Blackburn says you had hotter write anothcrof the same 
purport and s^nd it up to the committee, with a note, explaining why it did not 
arrive sooner." I did so. (The note and letter are marked " B " and *^C."l 

Shortly before 2 o'clock p. m. yesterday I came to the Capitol to meet the com- 
mittee, and Dr. Tomlinson found mo in tho corridor near the committee-room door, 
"^o said: " You are going before tho committee, and 1 want you to remember that 
;hero was no arrangement with you and the Secretary of War at the time of the 
funeral, and that the money you have always paid to General Belknap was for Mrs. 
Belknap, and by her direction." I told him I was goins beforo the committee to 
tell the whole story, as far as I could recollect it I said T had thought of leaving 
the country, but was overruled ; and that now I shall tell the truth, and the whole 
truth, and nothing but the truth. He said : " I don't want you to tell any lies ; I 
only want yon to tell the truth, and that is the truth." I said, " The truth I shall 
certainly tell, and if it does not hurt General Belknap, no one will be more re- 
joiced than myself." I entered the committee-room at about 8 o'clock yesterday, 
and without hmng sworn I mado a stetement to certain members of the committee 
of the facte in the case— more briefly, but substantiaUy as I have now answered in 
reply to your chief interrogatory. 

When 1 returned to the hotel yestertlay afternoon. Dr. Tomlinson was waiting 
at my room at the Arlington to ~ee me. Ho asked me how I got along before the 
committee. I told him I had told the story from beginning to end, and that at the 
r^xiuest of the gentlemen present I was going to reduce it to writing, and appear 
before the committee to-day at 10.30 with It He wanted to know how 1 had 
stated tho fact that all these payments to the Secretary had been made in oonse- 
anonco of the original agreement made with Mrs. Belknap. I sai :1 1 had stated the 
facto as they were, acoonling to my best reoollectiou and belief. I told him I 



would furnish him a copy of the statement I would make before the oommittee. 
I prepared the statement last night and gave him a copy of it about eight o'clock 
this morning, being substantially a copy of that I have submitted as an answer 
to your chief interrogatory, save that I have filled up the blanks. 

Dr. Tomlinson came back to my room at about 7.30 last evening, and I asked him 
whether he bad seen Mr. Blackburn since I had made my statement in the after- 
noon, and what impression it liad made upon the gentlemen who heard it Ho said 
he did not like to say be had seen Mr. Blackburn, but he said he had seen one of 
the committee who expressed the opinion that my statement would involve the 
Secretary. Ho then made a stronger appeal to me than ever before, saying that I 
was the mend of the Secretary; that if this thing came out it would ruin him; 
that his wife was in great distress about it and he himselt as her brother and friend 
of the family, was in great trouble, and that if I could state—. I said " Stop, Dr. 
Tomlinson ; I have about finished my written statement and I will read it to you.'* 
I then read it to him. He said he did not see but that it was aXL right ; that things 
could be explained yet if they could prove that this money was originally sent to 
Genend Belknap by Mrs. Belknap's order. General Belknap would he subposnaed 
and would provo to the committee that Mrs. Belknap's estate is entirely separate^ 
from his, and that this money received through me he had always kept distinct 
from his and for her. 

Q. Did you ever have any business relations of any kind or nature whatever with 
the late Mrs. Belknap, or the present Mrs. Belknap, or either of them, other than 
those arising from this Fort Sill tradership t Have yon now, or have yon ever 
had, any sum or sums of money, or any evidences of indebtedness or seourities of 
any sort or description whatever, belonging to either of them ; or have you at any 
time been indebted to either of tnem in any way, manner, form, or description ? 

A. Never. The present Airs Belknap, years ago, may have consulted mo on 
business matters ; out there were no monetary transactions whatever between us 
other tlian I have heretofore stated. 

Q. When was the baby of the late Mrs. Belknap born, and when did it die f 

A. The baby of tho late Mrs. Belknap was bom in the autumn of 1870 ; died dur- 
ing the summer of 1871. 

By Mr. Bobbins : 
Q. In the conversation had with the present Mrs. Belknap, at the funeral of hor 
sister, in December, 1870. or in any other oonversation had witn her or any other per- 
son at any time, was it the understanding that the money you were to pay, and were 
Frying, was to be the money of Mrs. Belknap, the present wife of the Secretory of 

A. It was not 

The foregoing deposition and statement, made under oath, having been oarefuUy 
read over in full to Air. Caleb P. Marsh, the witness, in the presence of the eom- 
miltoe, and he having made such alterations and corrections tnerein as he deemed 
just assento to it as a correct record of his testimony, and attesto the same by his 
signature hereto attached. 

CALEB P. MABSH. 

Washinoton, Febnuuy 39, 1876. 

That is the paper that I read in the presence of the Secretary of War. 

Q. (By Mr. Misuiager Lynde.) Mr. Cltmer, was the contract be- 
tween John S. Evans and Caleb P. Marsh read by yon to Qeueral 
Belknap at that time f 

A. It is my impression that it was read. I am not positive, but it 
is my impression that I read it to him. Although I may be in error 
about it, my strong impression is that I road it at the same time as 
it is referred to in the testimony. 

By Mr. Carpenter : 

Q. Have you the report that was drawn by that committee here f 

A. It is here. [Producing a paper.] 

The PRESIDENT i>ro tempore. Are the counsel through with the 
witness 1 

Mr. CARPENTER. We wiU put no questions to Mr. Clymer at 
present. We may want him at a subsequent stage of the case and 
can then recall him. 

The Witness. I will merely state that I am very likely to leave 
town to-morrow, and would prefer to be examined to-day. 

Mr. BLACK. You mean that you want to go. So do we. 

The Witness. I do not think you can hold me b^ an^ process. I 
would much prefer, if you have any further examination, to go on 
with me to-dav for I am anxious to leave town. I believe I am under 
no process and would not be compelled to remain here. 

Mr. DAWES. We do not hear the witness. 

The Witness. I say, Mr. Senator, that I am very anxious to leave 
town to-morrow and that I should prefer being examined to-day if I 
am to be subjected to any further examination. 

The PRESIDENT pro tempore. Is there any arrangement between 
the counsel f 

Mr. CARPENTER. We wiU put no questions to-night. 

The Witness. I will try to be here in the morning, if I can. 

Mr. Manager McMAHON. Mr. President, the managers upon the part 
of the House of Representatives are now through, with the exception 
of two witnesses, one of whom will probably answer their purposes. 
The two witnesses are Evans and Fisher, members of the firm of 
Evans & Co. The counsel for the defendant desire to have the tes- 
timony of Mr. Evans, and I suppose that we can enter into an agree- 
ment that when Mr. Evans comes, if he comes iii the progress of the 
case, he may be called upon behalf of the Qovemmeut ; and if he is 
put upon the stand by the defense, that he may be cross examined or 
examined in chief as to all the matters that are in this case and not 
simply confined to matters that may be put to him on the examina- 
tion in chief. I nnderstand that Mr. Evans is upon the road, but that 
the roads are broken up by tho heavy freshets which we have had in 
the West and he may be delayed. Mr. Fisher has telegraphed that 
he is unable to come on account of sickness. I state tuese facts in 
order to put the Senate in possession of all the information we have. 

Mr. FRELINGHUrSEN. I move that the Senate sitting as a court 
adjourn. 

Mr. CARPENTER. I ask the Senator to withdraw tJiat motion one 
moment. 
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Mr. FRELINGHUYSEN. I withdraw it. 

Mr. CARPENTER. We can do nothing, Senators, on the part of 
the defense until we have Mr. Evans. Wo shall call .very few wit- 
nesses, perhaps two or three, or four jiossihly. Mr. Evans, however, 
is our most important witness in our present opinion. We want him 
first, and I shall object in this case to the Government having any 
right to re-open the case after they rest it. If they can show any 
reason for an acyournment of two or three days to ge* the witness, 
they must do it now, and get their testimony and pnt it in. When 
they close, we want to know that they have closed. We can do 
nothing until the testimony of Mr. Evans is obtained. 

Mr. Manager McMAHON. It seems to me, Mr. President, that that 
is a very peculiar statement. The counsel is willing to compel us to 
ro on now without Evans ; but he insists that the court shall wait 
jor him to get Evans. If we cannot so on with Evans at this stage 
of the case, I do not see why we should not be allowed to examine 
him at a subsequent stage. 

Mr. CARPENTER. Will the manager allow an interruption f 

Mr. Manner McMAHON. Certainly. 

Mr. CARPENTER. The manager entirely misunderstood me. I 
said we should insist upon their closing their case before we entered 
upon the defense. If they can make a showing for the purpose of 
getting delay in the absence of Mr. Evans that would be proper and 
save the opening of the case; but we insist that they shall close their 
case before we begin. I tnen said, looking to the fact that they 
might not take that deli^, that I should call Mr. Evans. 

Mr. Manager McMAHON. We do not ask any continuation of this 
case on account of Mr. Evans's absence. I thmk it is perfectly fair 
that if he comes in the mean time while the case is pending we shall 
have the right to examine him as well upon the matters you put to 
him as upon those matters that are within our knowledge. 

Mr. Manager LAPHAM. Or, if they do not call him, that we shall 
have the ri^t to call him. 

Mr. THURMAN. I should like to know when this witness is ex- 
pected. If neither party can proceed without him and he is not ex- 
X)ected to-morrow, it is idle ceremony for the court to meet to-morrow. 

Mr. Manlier McMAHON. I do not mean to say that we cannot 
proceed without him. 

Mr. THURMAN. The defense say they cannot. 

Mr. BLACK, (to Mr. Manager McMahon.) Tou mean to say that 
yon cannot close without him. 

Mr. Manager McMAHON. If he is to be in the case, we want to 
get the whole truth out of him ; all he knows. 

Mr. THURMAN. When is he expected f That is the question. 

Mr. Manager McMAHON. I would suggest, Mr. President, that 
the Sergeant-at-Arms has a dispatch probably, which, if he will hand 
to the ^cretary and let him read, will give some information. 

Mr. CARPENTER. I should say, since consulting my colleagues, 
that we shall probably catl a larger number of witnesses than I nave 
named, but it will be to a single point, to be disposed of in five or ten 
minutes ; so that our testimony will take but a very short time, al- 
though there may be more witnesses. 

Mr. BAYARD. I should like to ask a question. 

Mr. ANTHONY. I should like to ask counsel for the defense 

Mr. 06LESBY. You cannot without putting it in writing. 

Mr. ANTHONY. I think I shall be allowed to do it 

Mr. CONKLING. Yon cannot do it, then, under the rale. 

Mr. ANTHONY. I wish to know, if I can ask counsel for the de- 
fense, if they have any objection to examining any witnesses other 
than Mr. Evans now f 

Mr. OGLESBY. I shall object unless the question is in writing. 

Mr. BAYARD. I wish my question read. 

The PRESIDENT jpro tempore. The question proposed by the Sen- 
ator from Delaware will be reported. 

The Chief Clerk read as follows : 

Will the managers or the counsel for the defense inform the court 
where the witness Evans was at last accounts, and what is the pur- 
port of their latest communication from him f 

Mr. CARPENTER. The Sergeant-at-Arms can answerthat. 
. Mr. Manager McMAHON. I ask the Secretary to read the dis- 
patch. 

The Chief Clerk read as follows : 

[Telegram.] 

Evaos hM left SilL Hast be en route to Washing^. Fearful freshet in the 
Territory. I will be at Washington Wednesday morning. 

J. I. flSSBR. 

Mr. THURMAN. What is the date of the dispatch t 

The CinEF Clerk. July 10. 

Mr. THURMAN. Where is it from? 

The Chiep Clerk. From Saint Louis. 

Mr. ANTHONY. I rise to a point of order. I ask if the question 
which I proposed to the counsel, having then been somewhat irregu- 
larly brought before the Senate, is not now competent to be answered 
by them t It is whether they cannot examine their witnesses other 
than Evans now t 

Mr. CARPENTER. "Can we not examine them" is a very indefi- 
nite phrase. We could call some witnesses, but we want to pnt in 
our defense nnderstandiugly. We want the testimony of Evans first. 
He was on the first list of witnesses we fnmi^ed to the Senate to be 
snbpcenaed, and he was in the first order of the Senate to subpcena 



on our behalf; and we want to examine him first. The other testi- 
monv will be very brief. If we were to go on now, an adjournment 
would still have to take place because he cannot get here for a day 
or two. It would be far more satisfactory to us to put in our testi- 
mony with Evans ahead. 

Mr. EDMUNDS. Mr. President, I wish to ask the counsel a ques- 
tion. I submit it in writing. 

The PRESIDENT pro tempore. The Senator from Y^mont pro- 
poses an inquiry which will be reported. 

The Chief Clerk read as follows : 

Will the counsel state what they propose to prove by Evans 1 

Mr. CARPENTER. We will not. Mr. President, because we do 
not think it would be right to our client. 

The PRESIDENT pro tempore. Has the Senator from New Jersey 
withdrawn his motion f 

Mr. FRELINGHUYSEN. I now renew it 

The PRESIDENT pro temj^e. The Senator from New Jersey moves 
that the Senate sitting in trial do now adjourn. 

The motion was agreed to ; and (at four o'clock and fifty minutes p. 
m.) the Senate sitting for the trial of the impeachment adijoumed. 



Wednesday, July 12, 1876. 

The PRESIDENT jwv tempore having announced the arrival of the 
hour fixed, the legislative and executive business was suspended and 
the Senate proceMed to the consideration of the articles of impeach- 
ment exhibited by the House of Representatives against William W. 
Belknap. 

The usual proclamation was made by the Sergeant-at-Arms. 

The PRESIDENT pro tempore. The House of Representatives will 
be notified ae usual. 

Messrs. McMahon, Jenks, Lapham, and Hoar, of the managers on 
the part of the House of Representatives, appeared and were con- 
ducted to the seats assigned them. 

The respondent appeared with his counsel, Messrs. Blair, Black, 
and Carpenter. 

The Secretary proceeded to read the ioumal of the proceedings of 
the Senate sitting yesterday for the trial of the impeachment of Will- 
iam W. Belknap. 

Mr. HARVEY. I move that the further reading of the journal bo 
dispensed with. 

The motion was agreed to. 

The PRESIDENT pro tempore. The Senate is ready to proceed with 
the trial. 

John J. Fisher sworn and examined. 
By Mr. Manager McMahon : 

Question. Whore do you now reside f 

Answer. In Saint Louis. 

Q. Were ^ou a member of the firm of John S. Evans & Co. T 

A. Yes, sir. 

Q. When was that firm organized or formed f 

A. In 1868, 1 think. 

Q. Were you in partnership in the business at Fort Sill f 

A. Yes, sir. 

Q. In what business f 

A. Merchandising. 

Q. Who held the appointment of post-trader at Fort Sill under the 
new law 1 

A. John S. Evans. 

Q. How long had Mr. Evans been at Fort Sill prior to the passage 
of the law under which post-traders were appointed under that nameT 

A. He commenced business at Fort Sill when it was organized, 
when the fort was established. 

Q. Were you in partnership with him prior to 1870! 

A. Yes, sir. 

Q. About how much had you invested there in goods, buildings, 
&c., at the time the law was passed f 

A. We generally carried a stock of goods of from $30,000 to $40,000, 
and, when we had Indian goods there, sometimes $80,000, including 
all. 

Q. About how much altogether T 

A. With Indian goods and military goods, about $80,000. Some- 
times it used to run down as low as ^,06o. It depended on the 
trade and the season of the year. 

Q. What efforts did Mr. Evans make to get a recommendation of 
anybody for the appointment of post-trader at Fort Sill t 

A. He got up a petition and the officers signed it. 

Q. Do you know that fact personally? 

A. Yes, sir. 

Q. After Mr. Evans was appointed, state whethes your firm paid 
any money to anybodv on account of the appointment 

A. Yes, sir ; we paid money. 

Q. To whom? 

A. It was transmitted to Caleb Marsh. 

Q. How much was paid him by the year! 

A. At first $12,000. 
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Q. How was it payable f 

A. I do not lemember now ; .bnt I think six months in advance. 
It may have been three months in advnnce. I do not remember now, 
bat it was in advance ; and I think it was quarterly in advance. 

Q. State whether the money was regularly remitted to him, so far 
as you know. 

A. It was remitted. 

Q. State whether the amount was changed. 

A. The amount was changed, I think in 1872, to |6,000. 

Q. Who made the arrangement with Mr. Marsh to change the 
amount from $12,000 to $6,000 f 

A. I was present in New York when it was changed. 

Q. Have von any data ae to, or any recollection of, the time of 
the year, what season or month t 

A. It was in the spring of 1872, 1 think. 

Q. Can you tell us what month f 

A. I cannot say what month. 

Q. State whetner about that time any publication had been made 
in &nyof the newspapers calling attention to the arrangement. 

A. There was a publication prior to it in the New York papers. 

Q. Did you ever call the attention of the Secretary of War to it 
yourself t 

A. No, sir. 

Q. Do you remember which New York paper contained the publi- 
cation f 

A. I do not remember. I was in New York at the time and read it 
myself. I think I saw it in the Tribune. 

Q. After the amount was reduced from $12,000 to $6,000, state 
whether the $6,000 was paid regularly ; and, if so, in what amounts 
and at what periods. 

A. I think it was paid six months in advance, $3,000 at a time. 
That is my recollection. 

Q. How long did you continue to pay that money? 

A. We paid until the 15th of April, 1876. That is, I think the last 
payment was in October, and that ran to April, 1876. 

Q. Have you a letter from Mr. Marsh with youf 

A. No, sir. 

Q. Who has possession of that letter t 

A. Mr. Cltmer's committee has it. 

Q. Did you leave the original with the committee f 

A. I did. I gave my papers to them. 

Q. State why this money was paid to Mr. Marsh regularly, $12,000 
a year and subsequently $6,000. 

A. When Mr. Evans returned to Fort SiU he told me— 

Mr. Manager McMAHON. You need not give the conversation, 
but the reason why you as a member of the firm forwarded the 
money. 

A. For the position. 

Q. To retain the position T 

A. Yes ; that was my understanding. 

Q. Did the Secretary of War ever f^ldress you any communication 
in re^urd to this matter f 

A. JJever. 

Q. Did he address any communication to the firm with your knowl- 
edge t Have you any knowledge of any such communication T 

A. No, sir. 

Q. State, in this connection, what information yon have of Mr. 
Evans, where he. is, whether he is coming. 

Mr. CARPENTER. What is the object of that t 

Mr. Manager McMAHON. Simply for information, 
object in it. I will not ask it if you do not want it. 

The PRESIDENT pro tempore. Do counsel object ? 

Mr. CARPENTER. I do not object; but I do not see what the 
manager wants to prove about the whereabouts of a man who is not 
here. 

Mr. Manager McMAHON. I want to see if he Ib coming. 

The WiTNKSS. He is en route. 

Q. (By Mr. Manager McMahon.) From what point did you hear 
of him last 1 

A. He left Fort Sill to come bv the way of Fort Reno, and the 
freshets have been terrible there ; he certainly must be en route. 

Q. How long will it take him to get here now f 

A. I cannot say where he is. If I knew where he was I could tell. 

Q. How long does it take to come from Fort Sill here if the road is 
entirely open f 

A. About seven days from Fort Sill. 

Q. Is there railroad communication to Fort Reno T 

A. No. sir. 

Q. Is he impeded by floods beyond Reno f 

A. Yes, sir. I think he is between Fort Sill and the railroad by the 
way of Rono. 

Q. What day did he leave Fort Sill ? 

A. I do not know. 

Q. Have you any telegram from him 1 

A. No, sir ; I have not. I have a telegram from the book-keeper 
that he left several days ago. 

Cross-examined by Mr. Carpenter : 

Q. Do you know Mr. E. H. Durfee f 
A. Yes, sir; I think I know him. 



I have not any 



Q. Was he formerly a partner of Mr. Evans f 

A. No ; I do not think he ever was. 

Q. Was he interested with him in business f 

A. No ; he never was. 

Q. They never carried on business together f 

A. I think not. 

Q. Was it contemi^lated at any time to your knowledge by Mr. Evans 
to form a partnership with Mr. Durfee t 

A. I think it was spoken of at one time. 

Q. For the purpose of carrying on business at Fort Sill? 

A. I think so, fbr a short time. That is my remembrance. 

Q. You say that yon paid that money, you supposed, to keep your 
place ; did you not know that Mr. Evans had made a contnict in 
writing with Mr. Marsh upon that subject f 

A. I read the contract ; yes, sir. 

Q. Then you paid the money under that contract T 

A. Yes, sir. 

Q. That is all that you know about itf 

A. That is all I know about it. 
By Mr. Manager McMahon : 

Q. Mr. Fisher, have you any knowledge to whom communications 
would be addressed by the firm when they desired favors or made 
applications to the Secretary of War ; through whom would the ap- 
plications be sent t 

A. I think on several occasions we wrote directly to Mr. Marsh. 
By Mr. Carpenter : 

Q. Do you know that fact of your own knowledge t 

A. I do not know that I do know that x>ersonally. 

Q. Then I would not answer it. 

A. That is my impression ; that is olL I do not know it personaUy. 
By Mr. Manager McMahon : 

Q. What other post-traders were there at Fort Sill at the time of 
the passage of the law of July, 1870, and at the time when the order 
came to remove all other post-traders from the post f 

A. Mr. Durfee and John C. Dent. 

Q. Two different establishments besides your own f 

A. Yes, sir. 

Mr. CARPENTER. Before calling another witness I wish to call 
the managers' attention to the fact, as it appears by the Record, that 
a letter from Mr. Marsh, which was an euiibit in his testimony be- 
fore the House committee, is not printed in the Record. I suppose 
that is considered in evidence. 

Mr. Manj^rer McMAHON. Which letter? 

Mr. CARPENTER. The letter printed in the House committee's 
report. It is referred to in the testimony, and is really a part of it ; 
but does not appear in the Record. 

Mr. Manager HOAR. It is the letter which he drew up at Tomlin- 
son's request. 

Mr, Manager McMAHON. We have no objection to its going in, 
bnt it was reallv not a part of his testimony. 

Mr. CARPENTER. Marsh refers to it in his testimony. 

Mr. Manager McMAHON. We agree that the printed copy in the 
report may be printed in the Record as a part of these proceedings. 

The PRESIDENT pro tempore. The letter will be now i-ead, if there 
be no objection. 

Mr. Manager McMAHON. We do not care about its being read. 

The PRESIDENT |>ro tempore. If the parties agree to that under- 
standing, the letter will. not be read. 

Mr. CARPENTER. Let us have the letter read, because that is as 
important as anything. The Secretary will please read the printed 
letter from the House committee's report. 

The Chief Clerk read as follows : 

New York, FOruary 25, 1876. 
To th4 honorable the OommiUee on ExpendUuree in the War Department : 

Dbab Sib8 : I duly received ycmr teleffram of March 21 sommoning me to appear 
before yon, and answered that I wunld do so ; bat my wife has since become so ill 
as to make it almost impossible for me to leave her for any time, and I to-day send 
yon a telegram to this effect, and will also give a statement of my oonnecUon with 
the post-tradership at Fort Sill which will, I trost, avoid the necessity of my leav- 
ing nome. I will, nowever, come as soon as I can, or will be happy to see any one 
or all of the committee at my house in this dty. 

At the time I applied for the position of post-trader at Fort Sill I presumed that 
I could famish recommendations that would secure me the appointment which was 
afterward promised me. After this I saw Mr. Evans in TVashington, and made on 
arrangement with him in oonsequence of which I withdrew in nla favor and he 
received the appointment. 

This arrangement was made without the advice or consent of the Secretary of 
War, neither did he have any knowledge of such an arrangement from me, or any 
one else, so far as I know, nor was he interested in any such arrangement or the 
fruits of any arrangement between us. 

There never has ooen, nor is there now. any contract, agreement, or arrangement 
between the Secretary of War and myself in regard to these matters. 
►becUei ^ 



I am, very sincerely, your obecUent servant* 



C. P. MAKSH. 



Mr. Manager McMAHON. The understanding is, of course, that 
that comes in as the other proceedings before the House committee, 
not as evidence of the truth of the statements therein made. 

Mr. CARPENTER. It goes in exactly as Marsh's testimony which 
you have offered. I do not know how to ^ve it in as evidence with- 
out having to give it in as e\ridence after it gets in. 

Mr. Manager McMAHON. You want with that the letter that in- 
closed it also. 
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Mr. CARPENTER. No, I tbink not. 

Mr. Manager McMAHON. O, yes ; wo want tbe whole of it. Mr. 
President, we ofi'er to the Senate the letter in which this letter was 
inclosed, a short note dated February 28, 1876. 

Mr. BLACK. To whom is this addi-essed f There id no name. 

Mr. Manaf;er McMAHON. It is addressed to the committee. 

Mr. CARPENTER. We object to it. 

Mr. Manager McMAHON. I will state to the Senate in brief tbe 
particular question that is now before it, as probably most of the Sen- 
ate was not attending when the letter was read. The counsel upon 
the other side offered and had read a letter written by Caleb P. Marsh 
to the Committee on Expenditures in the War Department of the 
date of the 25th of February, 1876, to tbe reading of which we made 
no objection : but we desire to connect with it, which is Exhibit B, 
Exhibit C, aated Washint^on, February 28, 1876, being the letter 
written by him which inclosed the letter which the gentlemen have 
just had read. Of course the letter itself to the committee is not 
complete without reading the letter which inclosed it. They are one 
oommnnication. 

Mr. CARPENTER. The ouly objection to it that I can conceive of 
is that this was written by a third- person, not by General Belknap, 
and therefore is not evidence against him. 

Mr. Manager McMAHON. Yon offered Marsh's letter, and this Is a 
part really of Marsh's letter. The fact that thev happen to be upon 
separate pieces of pai)er makes no difference. They were both under 
one envelope and are a part of one communication. 

Mr. CARPENTER. We will take the ruling of the Senate upon 
that point. 

The PRESIDENT pro tempore. Shall this letter be admitted f 

The question was aecided in tbe affirmative. 

Mr. Manager McMAHON. Read the letter, Mr. Secretary. 

The Chief Clerk read as follows : 

Abldi.oton Hotel, WAsmxcTON, February 28, 187fi. 

Dbah Sirs : I herewith iDclose copy of letter which I wrote you from New York ; 
but not having mailed it when I received your subpoena, concluded not to send it 
This mominft. however, I have thonj^ht best to send it to you, in tlie hope that it 
may tend to shorten the time of my examination. 
Very respectfully, your obeuient 8er\'ant, 

C. P. MARSH. 

P. S.— I will bring the contract you inquire for. 

The COMMnneE on Expbnditubbs m thb TVae Dbpabtmbnt, CfapUol. 

Mr. Manager McMAHON. We now desire to recall Mr. Clymer on 
one t)oint, and have sent for him, requesting his attendance. Ho is 
in the city. 

The PRESIDENT pro tempore. Have you any other witnesses T 

Mr. Manager McMAHON. We have no one except Mr. Evans ; and 
we have a proposition to make to the counsel to which they may pos- 
sibly accede. The proposition we have to make to counsel on the 
other side, in view of the absence of Mr. Evans, is this : He has been 
thoroughly and fully examined, as the documents I hold in my hand 
indicate, both by the Committee on Expenditures in the War Depart- 
ment and by the Judiciary Committee of the House, but not by the 
board of managers. The testimony has been reduced to writing, and 
we propose now to furnish to the counsel upon the other side this tes- 
timony, with the understanding that they may take any competent 
portion of it, take any specific questions and answers, and submit 
them as the testimony of Mr. Evans ; with the understanding also 
that we may offer as well any comi>etent portions relevant to our 
case. We do not ask them to decide immediately ; they can have the 
proper time to look at it. 

We make this proposition because the gentlemen have insisted upon 
a continuance to a remote period. All periods are verv remote which 
protract this trial, just now, beyond a day. They ask it in good faith, 
no doubt, with the idea that Mr. Evans is an important witness for 
them. While they undoubtedly have that belief, and express it hon- 
estly and sincerely, we can as honestly and sincerely say it is impos- 
sible for the defendant to get any testimony which can be of value 
to the defense. 

Mr. BLACK. Ton mean it is impossible for us to introduce any 
testimony which will be of value 1 

Mr. Manager McMAHON. Yes, from Mr. Evans, because his testi- 
mony is of that negative character that would exclude the idea of 
its beingof value to you. 

The PRESIDENT i>ro tempore. Mr. Clymeb is in the Chamber. 

Hon. HiESTER Clymer recalled and examined. 
By Mr. Manager McMahon : 

Question. Mr. Clymer, how much of Mr. Marsh's testimony be- 
fore your committee was in his own handwriting f 

Answer. If you will give me a copy of the printed Record, I can 
tell. • 

Q. [Presenting a copy of to-day's Record.] Just state where it 
began and where it closed. 

Mr. CARPENTER. What is the object of that 1 

Mr. Manager McMAHON. The witness has the written statement, 
and I only want to show as a matter of record where tbe written 
statement closes and where the committee began to cross-examine 
him. 

The Witness. It will be observed in thie printed Record, which 
is an exact copy of the manuscript before me, that there is one ques- 



tion asked, a general question, covering, as I presumed when I framed 
it, the entire case, so as to prevent the necessity of repeated interrog- 
atories. To that main question Mr. Marsh submitted on the morn- 
ing after the cross-examination a paper in writing which I hold in 
my hand. 

Q. (By Mr. Manager McMahon.) That is, he brought it back next 
morning T 

A. He brought it back the next morning, and read it in answer to 
this leading interrogatory. 

Q. How far down did bis written answer got 

A. His written answer goes until the next question is asked in the 
print. 

Q. Read the question now, so that the Record may show it. 

A. Do you mean the first question f 

Q. The first question after the written part. 

A. The first question after the written reply is this : 

Question. State how the payments were made to the Secretary of War subsequent 
to tho funeral of his then wife, which you attended in Washington in December, 
1870 ; whether in cash, by check, draft, certificate of deposit^ bonds, or bv express, 
or otherwise. 

Q. After that in whose handwriting is the testimony that was sub- 
mitted f 
A. In my own. 

Q. Upon question and answer f 
A. On question and answer. • 

Cross-examined by Mr. Carpenter : 

Q. Mr. Clymer, how long was your committee engaged in investi- 
gating the affairs of the War Department f 

A. I think the committees were announced prior to the recess in 
December, the 19th or 20th ; I do not have a precise recollection of 
the dates. I returned here early in January. I can state when tbe 
committee was organized from the records of the committee. [ Exam- 
ining papers.] Tlie Committee on Expenditures in the War Depart- 
ment met as a committee first, as I perceive by the minutes, on Feb- 
ruary 2, 1876. 

Q. This last February? 

A. Last February. I will state further that during the month of 
January, without the committee having been organized at all, as its 
chairman numberless things were sent to me with regard to the War 
Department which I chose to look at myself, without troubling the 
committee; but the 2d of February was the date when the comodt- 
tee organized and when we fixed our days of meeting. 

Q. From that time on how much of the time has been devoted to 
the investigation of the affairs of tho War Department t 

A. I see by the minutes that we seem to have held our meetings 
regularly from time to time. I can scarcely answer your question 
definitely as to how much time we occupied. 

Q. Of course not exactly, but you can approximate it f 

A. I do not know whether I understand precisely the scope of the 
question. 

Q. How long has the committee been engaged in investigating the 
affairs of the War Department T 

Mr. Manager McMAHON. I only want to understand how far this 
is to go. Iiany inference is to be drawn from any investigation held 
there that there is nothing else in this matter but what has been 
charged, we shall claim to put in the testimony which has been taken, 
whicn we shall certainly claim throws a good deal of light on other 
transactions and on this. We have carefully excluded them up to 
this point. 

Mr. CARPENTER. I am very much surprised to hear an honora- 
ble manager charged with conducting this prosecution against us 
state that he has a large amount of testimony bearing upon this 
transaction which he has withheld. 

Mr. Manager McMAHON. I say it would throw light on this trans- 
action—testimony as to other post-traderships. 

Mr. CARPENTER. In other words, the object of the manager is to 
leave this transaction as much in the dark as can be done possibly. 

Mr. Manager McMAHON. No, I think the reverse. 

The PRESIDENT j)ro tempore. Does the counsel yield to the man- 
ager f 

Mr. CARPENTER. The statement I understand is that tho man- 
ager has a large amount of testimony which would throw light on 
this transaction, and he has withheld it up to this time. Withholding 
what would throw light seems to me to be throwing darkness, or 
leaving darkness upon the transaction. My logic may be defective, 
but that is the way 1 reason, Tho question put at present, I take it. 
is proper, and the mana^rs cannot object, or at least cannot succeed 
in sustaining an objection to this question, for fear I may subse- 
quently put a question which they may want to object to. 

Mr. Manager McMAHON. The logic and the illustration of the gen- 
tleman are both at fault. We might hold a candle in this room and 
it certainly might throw some light; but we should not want that 
candle to enable us to see what was before us, though it would throw 
light. The logic is bad. We have undertaken to Uy this case on be- 
half of the House of Representatives as lawyers, confining ourselves 
to the issue, and when wo have proof which we shall claim in the 
close of this case is not susceptible even of being broken down, we do 
not care to raise side issues oy showing that there were other posts 
at which doubtful transactions took place. The gentleman, however, 
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proposes to go so far with this witness as to say, " Have yon been in- 
vestigating the War Department V from which heproposes to draw 
the inference that he found nothing else wrong. We do not propose 
any such inference to be drawn under any circumstances whatever. 

Mr. CARPENTER. Perhaps I may shorten the objection of the 
manogor. The defendant proposes to the board of managers to en- 
ter into an investigation of every post-tradership in the United 
States ; and if the mana^r means here to have the conrt understand 
that there is any testimony in relation to any transaction as to 
another post-tradership unfavorable in any way to this defendant, 
we demand that he shall either retract the statement or produce the 
proof. 

Mr. Manager McMAHON. I have simply this to say in reply, '* Suf- 
ficient unto the day is the evil thereof.'' 1 have no doubt the gen- 
tlemen on the other side would like to turn to some other post-trad- 
ership besides Fort Sill; bnt we pro]K>se to adhere to Fort Sill. 
Therefore we do not propose to have this controversy in any manner 
diverted to other post-traderships where the testimony may not of 
itself be as conclusive in the particular instance, but where the 
proof in regard to that instance mi^ht throw a ray of light on this 
particular transaction, if this particular transaction needs any ray 
of light. 

Mr. CARPENTER. The honorable manager has done precisely in 
this matter what Mr. Burke did in the trial of Warren Hastings, for 
which the House of Commons censured hiuL They had connned 
their articles to such charges as they wished to present against Grov- 
emor Hastings, and an oral intimation from Mr. Burke of other crimes 
committed by Warren Hastings was rebuked in the House of Com- 
mons. 

Mr. Manager McMAHON. When the gentleman proceeds into the 
House of Commons of the United Slates and I have their rebuke, I 
shall be happy to have a parallel between so distinguished a man as 
Edmund Burke and myself. In the mean time I simply remain the 
humble individual that I am. In answer I assert that I have a right, 
when the gentleman undertakes here to ask a part of the truth out 
of tbis witness from which he wants to draw an inference, '^ Have 
yon been spending your time in investigating the War Department," 
to say that we do not go into that ; and you have no right to say that 
we have found nothing more because we would have put it in evi- 
dence if we had found it. That is my warning to the centleman. I 
say that testimony has been submitted to us from wnich we have 
the right and this court would have the right to draw a conclusion, 
but it would have involved side issues. I say because it does involve 
side issues I object to it ; and if in that particular I may have fallen 
iuto the fault of that distinguished gentleman, if I could imitate 
some of his great virtues and possess some of his shining quiUities, I 
should die entirely satisfied. 

The PRESIDENT pro tempore. The managers object to the inter- 
rogatory proposed. Shall the interr^atory be admitted t 

The question was decided in the amrmative. 

Q. (By Mr. Carpenter.) How long has the committee been en- 
gaged in investigatinj§^ the aflfairs of the War Department f 

A. We entered actively upon our investigation, as I have stated 
before, about the 2d of February, and we have conducted our investi- 
gations with reference to different branches of the same subject up to 
within the last week or two. 

Q. Since this trial commenced f 

A. Yes, sir. 

Re-examined by Mr. Manager McMahox : 

Q. Had your committee taken any other testimony except Mr. 
Marsh's at the time that the House ordered the impeachment of Mr. 
Belknap and notified the Senate to that effect t 

Mr. CARPENTER. What is the materiality of that 1 

Mr. Manager McMAHON. To rebut your presumption. If your 
question was competent, mine is. 

Mr. CARPENTER. We object to the question. 

Mr. Manager McMAHON. We must insist upon the question being 
answered, if the Senate so rule. 

Mr. CARPENTER. Mr. President, I should like to say one word. 
In the first place, it would be utterly impossible for this witness to 
answer such a question. The House of Kepresentatives has various 
means of obtaining; information. The method of examination con- 
ducted by a committee is only one of many sources of information 
legitimately open to a legislative body. 

Several Senators. Let the question be read. 

The question was read by the reporter. 

Mr. CARPENTER. What is the object of that question 1 

Mr. Manager McMAHON. I will answer by asking what was the 
object of asking your question of Mr. Cltmer awhile ago f 

Mr. CARPENTER. That is past. We have nothing to do with 
that now. 

Mr. Manager McMAHON. My object is the same as yours, to rebut 
the inference yon propose to di^w £rom that. 

Mr. CARPENTER. What inference did I propose to draw f 

Mr. Manager McMAHON. I supposed yon proposed to draw the 
inference that this committee bad been fishing and found nothing but 
Fort Sill ; and therefore that overything else was right. My object 
is to show that when the House frameathe impeachment Fort Sill 
was all that was up, and the transaction at Fort Sill was orderod to 



be impeached, and that this conrt have nothing to do with anything 
else and can draw no inference from anything else upon the principle 
that "sufficient unto the day is the evil thereof." 

Mr. CARPENTER. That principle is very well established ; but in 
the very articles of impeachment which the House of Representatives 
filed they have reserved the right to file addirional articles. Tboy 
have, as Mr. Clymer says, searched in that Department from the 2d 
of February to since this trial commenced, and they have the right 
reserved to file additional articles. It seems to me the nmna^r has 
made out a pretty good case against his own proposition. Having tbo 
right to reserve new articles and having searchea for months lookiug 
through the Department from one end to the other, it is a fair pre- 
sumption they have not found anything else. 

Mr. Manager McMAHON. Will the honorable counsel allow me to 
ask him a question before be sits down f 

Mr. CARPENTER. I will. 

Mr. Manager McMAHON. I ask him if he is willing to let that 
question go to the testimony of the witness and the testimony that 
has been produced before his committee, and if he will accept the 
challenge whether nothing else has been found in the War Depart- 
ment, Vhether no other post-traderships have been found out I am 
willing to take the whole testimony on that question. 

Mr. CARPENTER. Theproposltion which we made to the board 
of managers we repeat. We consent to your opening in this conrt an 
investigation of every post-tradership in the United States for the 
purpose of showing anything against General Belknap's character or 
honor. 

Mr. Manager McMAHON. I want to ask the honorable gentleman 
another (question. He puts the question now to the witness about 
the exammations made by his committee. His proposition, therefore, 
is to draw from this matter the fact that there is nothing else because 
we have presented no additional articles. The fair way to settle that 
is to ask Mr. Cltmer, " You have been on the search; you have taken 
testimony. What is that testimony f Produce it here in court," if 
any inference is to be drawn from something that this Committee on 
Expenditures in the War Department did subsequently to the ioves- 
tigation of Fort Sill, and " What did it develop T " How are you ^- 
ing to do it, except by letting Mr. Cltmer state or produce the writ- 
ten testimony in regard to all the post-traderships, north and south. 
I understand very well the general idea that the gentleman would 
have liked us to have brought in additional articles and then had a 
continuance and a new fight on that, and so run along. 

Mr. CARPENTER. We shall not ask any contmuance. If you 
bring in new articles, we shall get ready as fast as you can and put 
it into this case. 

Mr. Manager McMAHON. We are simply prepared to try these 
articles. I say to the gentleman if he will get nd of the Fort Sill 
matter and his client be disqualified from holding office on that trans- 
action, it is not worth while to disqualify him because of some other 
transaction, for all the pnrjioses of public justice will be entirely sub- 
fusTTxraA 

The PRESIDENT pro tempore. The question will be read by the 
reporter. 

The question was read, as follows : 

Q. Had your committee taken any other teetlmony except Mr. Marsh's at Mie 
time that the Hoase ordered the impeachment of Mr. Belknap and notified the 
Senate to that effect! 

The PRESIDENT pro tempore. Shall this interrogatory be admit- 
ted f 

The question being put, there were on a division— ayes 11, noes 16; 
no quorum voting. 

Mr. Manager McMAHON. Rather than lose time, we will waive 
the question. 

Q. (By Mr. Carpenter.) I should like to ask you, Mr. Cltmer, 
whether after you got through with the testimony on which the re- 
port was made to the House, you know that the Judiciary Committee 
of the House were of opinion that it did not amount to anyching'; 
that they could not impeach upon that ; and whether Mr. Marsh was 
not sent for and brought back here and re-examined f 

A. I do not know that fact. 

Mr. Manager McMAHON. It seems to me that is putting just ex- 
actly what was ruled out. 

The PRESIDENT pro tempore. If objection is made the Chair sus- 
tains it. Are counsel through with the witness f 

Mr. CARPENTER. Yes, sir. 

The PRESIDENT pro tempore, (to Mr. Manager McMahon.) Call 
your next witness. 

Mr. Manager McMAHON. We desire to state to the Senate that 
we are through with our case in chief for the United States with 
this exception : that if Mr. Evans arrives in the usual course of the 
trial of thlB case, we desire to put him on thQ stand, or if he is put 
upon the stand by the defense we desire i>ennission to put to him 
such questions as would be competent and proper if he were exam- 
ined by us in chief ; but we do not ask the delay of this case one hour 
for the arrival of Mr. Evans. On the contrary, we ask that it proceed. 

The PRESIDENT pro tempore. Is there objection to this privilege 
of examination being reserved t 

Mr. CARPENTER. We shall object to it, of course. 

Mr. FRELINGHUYSEN. Mr. President, I do not think it is nec- 
essary to decide that question now. 
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The PRESIDENT t^ tempore. The managers have raised the 
question. 

Mr. FRELINGHUYSEN. It was very proper for the managers to 
make the statement, and when the question arises the court will de- 
termine it. 

The PRESIDENT pro tempore. The defense will proceed, the case 
heing closed on the part of the managers. 

Major-General John Pope sworn and examined. 
By Mr. Gabpentbr : 

Question. Is Fort Sill in your department T 

Answer. Fort Sill is in my department. 

Q. Do yon know anything about permits having been applied for 
by the traders at Fort Sill to sell liquor 1 

A. There have been permits applied for from Fort Sill as well as 
from other iK>sts, in the ordinary course of official business. 

Q. State what is the ordinary course of such official business. 

A. The applications are usually made by the officers at the post or 
by the soldiers at the post. They are sent through the proper post 
commander, and by him transmitted to the department commander, 
who forwards them to the War Department through the pro^r mili- 
tary channel for the permit to be granted or refused. 

Q. Do yon k^ow any instance, while General Belknap was Secre- 
tary of War, in which he overruled recommendations of the officers 
throuffh whose hands the application had comef 

Mr. Manager McMAHON. It seems to me, Mr. President, that the 
record ought to settle that question. Everything goes officially 
through the Departments and the action of the Secretary of War npon 
it, favorable or unfavorable, ought to be proved by the record and 
not by the mere recollection of a witness wno has had so many other 
transactions. 

The PRESIDENT pro tempore, llie Chair will submit the question 
to the Senate, Shall this int<errogatory be admitted f 

The question was decided in the negative. 

The PRESIDENT pro tempore. The objection is sustained. 

Q. (By Mr. Oarpentbr.) How long have you been in the depart- 
ment that you are in at present T 

A. I have commanded the Department of the Missouri since 1870. 

Q. And has Fort Sill been in that department all that time t 

A. No, sir. 

Q. What part of the time has it been f 

A. It was in the department from the time I assumed command of 
it in 1870 up to 1871, m the autumn. From that time to 1875 it was 
out of the department, and was retransferred in 1875 to the depart- 
ment. 

Q. Do you recollect any applications in regard to licenses for sell- 
ing liquor at Fort Sill while General Belknap was Secretary of War? 

A. I remember an application, simply because I had occasion to 
look it up recently, that the officers at Fort Sill 

Mr. Manager McllAHON. We object to this. The witness himself 
discloses the fact that he remembers it because he has recently seen 
the official documents. Now, I say that the official documents must 
be produced. 

A. The official documents are in my own office. 

Mr. Manager McMAHON. But we want the official documents. 
That is the point we make. We want particularly to see the dates. 

The PRESIDENT pro tempore. The Chair sustains the objection 
under the rulingof the Senate. 

Mr. CARPENTER. I should like to know exactly what is sus- 
tained and what is not. The witness was in the midst of an answer, 
and the manager makes an objection which I do not 'comprehend, 
and the court sustains the objection. I want to know how much the 
Direction covers. Does the Chair rule that we cannot prove from this 
witness that he in the discharge of his duty has passed upon these 
applications coming from Fort Sill T 

The PRESIDENT iwo tempore. The witness stated that he refreshed 
himself from the record. 

Mr. CARPENTER. Very well ; if he has refreshed himself he can 
swear to it. 

The PRESIDENT i»ro tempore. The mana^r took exception that 
the record should be produced, and on the prior ruling of tne Senate 
the Chair ruled that the objection was well taken. If the counsel 
prefers, the Chair will submit the question to the Senate. 

Q. (By Mr. Carpenter.) Do yon know anj^thing of the extension 
of the reservation about Fort Sill, and when it took place t 

A. Fort Sill was a post established at the time I took command of 
the department. Mypredecessor in command. General Schofield, was 
written to from the War Department, I think, directing him to take 
some steps to have the reservation extended and properly surveyed 

Mr. Manager McMAHON. I am obliged again to sav that all these 
are matters of record. The gentleman nas a client who understands 
all about getting copies of them, who is thoroughly informed, and we 
must certainly object to having oral testimony as to what is matter 
of record. 

The PRESIDENT i»ro tempore. The managers object to this inter- 
Togatorv. 

Mr.MERRIMON. Let it be reported. 

The PRESIDENT pro tempore. The question will be read. 

Mr. Manager McMAHON. It was not so much the particular ques- 
tion as the answer which he was going on to give that we objected. 



The question and answer as far as given were road by the Official 
Report-er, as follows : 

Q. Do yoa know anything of the extension of the reservation abont Fort Sill 
ana when it took place? 

A. Fort Sill was a post established at the time I took command of the depart- 
ment. My predecessor in command, General Scbofield, had been written to from ^e 
War Department, I think, directing him to take some st^s to have the reservation 
extendea and properly sorvoyed 

Mr. Manager L APHAM. I desire to make a suggestion here by way 
of objection to this whole range of inquiry. This witness has stated 
that from 1871 to 1875 Fort Sill was not in his department ; he had no 
jurisdiction over it. Now all the complaints made of the conduct of 
Evans as introduced in the proof in this case were during that period 
of time, when the witness had nothing whatever to do with Fort Sill, 
no knowledge in respect to it, no jurisdiction over it. 

Mr. CARPENTER. Still he might know something about it if he 
had no jurisdiction over it. 

Mr. Manager McMAHON. Still he ought not to be asked what he 
knows from the record. The record ought to speak on these ques- 
tions. 

Mr. CARPENTER. I wish to say one word to the court at this 
point. I stated to the Senate the other day that we could of course 
call witnesses, but that our case could not be put in properly or or- 
derly without first having the testimony of Mr. Evans. The testi- 
mony we now want is in reference to testimony which we shall ex- 
pect to procure from Mr. Evans ; but he is not here, and of course it 
does not now appear what that testimony will be. It seems to me 
that in a case of this import-anco, where the Senate is driven with 
other work so that no time is lost, this cose ought to be x>ostpoued for 
two or three days, until Mr. Evans can get here. But if that cannot 
be done, and we are to be precluded from giving the testimony which 
Mr. Evans would render proper and competent, we are in a pretty sad 
condition in this case. 

The PRESIDENT pro tempore. The Chair will submit the ques- 
tion. Shall the interrogatory be admitted which has just been readf 

Mr. Manager HOAR. Mr. President, the objection is not to the in- 
terrogatory itself, but to the answer stating the contents of a certain 
letter. 

The PRESIDENT oro tempore, Tlie Chair does not know what the 
counsel may put, and the objection is confined t-o the question. The 
reporter will read it if the manager will allow. 

The Official Reporter read as &llows : 

Q. Do von know anything of tho extension of the reservation abont Fort Sill and 
when it took place f 

A. Fort Sill was a post established at the time I took command of the depart- 
ment. My predecessor in command, General Scbofield, had been written to from 
the War Department, I think, directing him to take some steps to have the reser- 
vation extended and properly sorveyecf — 

Mr. Manager HOAR. At that point the managers interposed the 
objection that that correspondence, being in writmg, cannot be testi- 
fied to by the witness. 

The PRESIDENTpro tempore. Shall this line of interrogatory be 
proceeded with f The Chair will submit the question to the Senate. 

The question was decided in the negative. 

The PRESIDENT j>ro tempore. The objection is sustained. 

Mr. CARPENTER. I understand that the President has not only 
overruled this question, but excluded this line of questions. 

The PRESIDENT oro tempore. That is the vote of the Senate. 

Mr. Manager McMAHON. I think when the question arises the 
court can decide it of course. 

Q. ( By Mr. Carpenter. ) Ctoneral Pope, what was the practice prior 
to the war in regard to sutlers living at tneir posts f 

Mr. Manager McMAHON. We ol^ect to that question. 

The PRESIDENT |>ro tempore. The managers object on the same 
ground. The Chair sustains the objection. 

Mr. SHERMAN. That is not the same nature of question. 

Mr. Manager McMAHON. Our objection is on the ground that it 
is entirely immaterial. 

Mr. CARPENTER. Prior to Mareh 25, 1872 ; I will locate the ques- 
tion in that way, then. 

Mr. Manager McMAHON. We do not offer any objection to that. 

Q. (By Mr. Carpenter.) Then answer the question. General. I 
ask you what was the practice in the Army, so far as you know, in 
regard to traders or sutlers residing at their posts prior to the order 
made by General Belknap which required them to reside at their 
IK>stsf 

A. I do not know that I can tell yon what the practice was. My 
general impression is that the sutlers lived, as a rule, at the posts. 

Q. Do you not know of many instances where they did not t 

A. I have known of such instances. 

Q. Was there any regulation, to your knowledge, which required 
them to reside at their posts prior to the order made by General Bel- 
knap f 

Mr. Manager McMAHON. That is the question you prevented me 
from asking the other da^. The statutes and regulations must speak 
for themselves, as you said. 

Mr. CARPENTER. How can a regulation speak for itself if it 
never existed t 

Mr. Manager McMAHON. I beg your pardon ; it can be found in 
the books issued and in existence at that time. 

Mr. CARPENTER. If it never existed it would be very difficult 
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to find it in a book. Mr. President, I do not know how closely the 
managers 

Mr. Manager McMAHON. We withdraw the objection rather than 
consume time. 

Mr. C ABPENTER. I tmst hereafter that when the managers think 
a question is perfectly proper they will not make more than two or 
three arguments before they withdraw their objection. 

Mr. Manager McMAHON. When we think a question is so clearly 
immaterial that an objection will induce counsel to withdraw it at 
once, we object. Wo have been in the same position ourselves. 

Mr. CARPENTER. We do not put immaterial (questions. (To the 
witness.) You say yon know of several instances in which the sutler 
did not reside at the poet. 

A. I can recall one now. I do not know that I can recall more. 

Q. (By Mr. Carpenter.) I then ask you if you know of any regu- 
lation prior to the order issued by General Belknap on the i^th of 
March, 1872, which required sutlers or post-traders to reside at their 
posts f 

A. I do not. 

Mr. CARPENTER. It will be impossible for us to proceed any 
further with General Pope until Mr. Evans arrives. 

The PRESIDENT yro tempore. Is the counsel through with the 
witnessT 

Mr. CARPENTER. General Pope is very anxious to get away from 
here and get back to his post, and we are willing to accommodate in 
every way to reach that result; but if the managers are to pursue 
the present captious course of objection and require these documents 
to be produced, they have got to be looked up in the Department, 
and General Pope will have to stay and swear in view of them ; and 
after Mr. Evans arrives we shall then want him also in regard to two 
or three points that we cannot inquire of now. 

Mr. Manager HOAR. Will the learned counsel state what is the 
fact he wishes to prove by General Pope f 

Mr. CARPENTER. I cannot fully, because I do not know myself 
until we have the testimony of Mr. Evans. What I have spoken of 
now are these very matters that were covered by the questions that 
vou objected we must get the records here to show. General Pope 
knows just as much about the matter without looking through forty 
pages as he will after he does that ; but still the Senate has sustained 
the objection; and if you insist on it General Pope must remain. 
That is all. 

Mr. Manager McMAHON. We certainly must try the case accord- 
ing to the rules of evidence. We want to see the records them- 
selves. 

Q. (By Mr. Carpenter.) Task you, General Pope, how long have 
yon known General Belknap f 

A. Since about 1870. 

Q. You were in the Army all the time that Belknap was Secretary 
of War, were you not t 

A. Yes, sir. 

Q. Having constant official relations with him t 

A. Yes, sir. 

Q. What, in your opinion, has been his general conduct ae Secre- 
tary of Warf I mean the character of ms administration of that 
officef 

A. So far as I know, so far as all the official relations of the War 
Department with the commands which I exercised were concerned, I 
have no reason to think that they were otherwise than honorable, 
npright^ and attentive to all the duties of the office. 

Mr. CARPENTER. That is all at present. 

Mr. Manager McMAHON. That is all. General Pope. 

Mr. CARPENTER. I ask now to have this part of a letter from 
General Sheridan read which I send to the desk. 

The Chief Clerk read as follows: 

CmcAGO, March S9, 1873. 

Mt Dear Osnbral Bblknaf : I baye exftmined the circular on the suMect of 
post-traders and think veiy well of it. So far an the troops are concerned it is es- 
pecifUly fair and last. 

It is possible tuat poet-traders may give yon some annoyance by appeals arising 
from tbe actltm of conncUa of administration, but probably more from the action 
of commanding officers There are so many men in this world whose hair is al. 
ways lying in the wrong direction, and who when invented with the slightest 
andiorf Cy must make it nit, that I fear the post-traders will be sending you many 
i^ipeals. 

Mr. CARPENTER. This is part of a letter of General Sheridan 
admitted by stipulation without the rest of the letter, written three 
days after the circular of the 25th of Miurch was issued. 

Mr. Manager McMAHON. All right. 

Mr. CARPENTER. Now I call attention— it need not be rewritten 
or copied, of course— to the stipulation on page 158 of the Impeach- 
ment Record, of three-points of fact admitted. 

Mr. Manager McMAHON. Section 2 is not competent, and to that 
we have reserved the objection. That is : 

II. That in regard to all the applications made for leave to sell liquors at the 
mUitary posta the matter was referred by the Secretary of War to him, and by him 
investigated and reported on, and his report in all cases was adopted by the fteore- 
tary of War. 

On this we make the point that the record must speak for itself, 
which is the question already made and settled ; and we put in the 
objection now te that particular matter. 

17 I 



Robert Macfeelet sworn and examined. 
By Mr. Carpenter : 

Question. How long have yon been in the Armyf 

Answer. I have been in the Army since 1850. 

Q. In what parts of the country have you been stationed T 

A. I have been on the northern frontier at Fort Brady two years, 
from 1850 to 1852; I have been stationed in Oregon and California from 
1852 to 1860. Since that time and during the war I served princi- 
pally in the Southwest, in Kentucky, Tennessee, and Mississippi. 

Q. Prior to the 25th of March. 1872, was there, to your knowledge, 
any regulation in the Army requiring sutlers or post-traders to reside 
at their posts t 

A. No, sir; there was not. 

Q. That is the first order ever made on the subject, so far ae yon 
knowt 

A. 8o far as I know. 

Q. What now do you say as to the fact of sutlers prior to that order, 
years ago, residing elsewhere than at their posts f 

A. As far as I &ve any knowledge, the sutlers were not required 
to reside at the posts. 

Q. Was it not also a fact that they frequently did not T The ques- 
tion is whether in dififerent instances they did, in fact, reside away 
from their post* t 

A. They did in one instance that I know of certainly. 

Q. Where was that t 

A. It was at Fort Brady. 

Q. Who was the sutler T Do you recollect f 

A. Mr. McKuight, of Detroit ; his business was conducted by his 
clerk during the two years I was there. 

Q. Do you not know of similar instances in California and Oregont 

A. I believe there were similar instances, but none at any other post 
that I was stationed at. At the posts where I was stationed in Or- 
egon the sutler happened to reside at all those posts himself. 

Q. Do you remember a firm by the name of Allen and somebody in 
San Francisco who were sutlers or traders at several different posts t 

A. Yes, sir; Green, Allen &• Co. 

Q. They staid at San Francisco, did they notf 

A. I believe they did. 

Q. Where were their posts f 

A. I am not positive, but I believe they had several posts. 

Q. At different places f 

A. At different places. 

Mr. Manager JENKS. Do not give your suppositions, but only 
facts if you know them. 

The Witness. I do not know the fact ftom my own knowledge, 
but merely from hearsay. 

Q. (By Mr. Carpenter.) What is your position at present in the 
Armyt 

A. I am Commissary-General of Subsistence. 

Q. Does that briug you into frequent ofiicial relations with the 
Secretary of Wart 

A. It does. 

Q. How long have you held that office t 

A. I was appointed Commissary-General in the latter part of April, 
1875, and took charge of the office and of the duties about the 10th 
of May, 1875. 

Q. Now I will ask you the same question I have asked others : 
From what you know of General Belknap while Secretary of War, 
and from official intorcouroe with him, what do you say of the gen- 
eral manner in which he performed the duties of that office t 

A. As far as I have any knowledge, the management was charac- 
terized by honesty and justice. 

Cross-examined by Mr. Manager McMahon : 

Q. In answering my question speak only from your own personal 
knowledge. How many instances do you know in which the post- 
trader or sutler did not reside at the post at which he was stationedT 

A. I only know one instance from my own knowledge. 
Be-ezamined by Mr. Carpenter: 

Q. But there was no regulation requiring any of them te reside at 
the post t 
, A. None to my knowledge. 

Q. They might have all lived somewhere else if they pleased f 

A. Yes, sir. 

General £. D. Townsend recalled and examined. 
By Mr. Carpenter : 

Question. On page 137 of the Impeachment Record counsel who 
opened this case for the prosecution referred to the fact that when 
General Grierson's letter was received it was sent, with a letter from 
Marsh to the Secretary of War applying for the post, up to the Sec- 
retary. Do you recollect the circumstance of that letter being sentt 

Answer. If I had General Grierson^s letter I might be able to recall it. 

Mr. Manager McMAHON. I think you have all the original papers 
except one that you returned to us at our request. 

The Witness. I left them with the stenographer to be placed in 
the Recorp. 

[The paperq were handed to the witness.! 
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Tlie Witness. [Selecting the letter referred to.] General Griereon, 
in his letter of February 28, 1872, alludes to a transaction with a Mr. 
Marsh, of New York, in the indorsement upon that letter, in these 
words, " War Department, A. G. O., March 11, 1872 ; respectfully for- 
warded to the Sec'y of War with application of C. P. Marsh for trader- 
ship at Fort Sill; signed, £. D. Townsend, A. G.," I find the solution 
of the question. It is the habit in the AdUutant-GeneraFs Office, in 
submitting a paper to higher authority which requires action, to send 
with it, without any other Instructions, such papers as may be re- 
ferred to in that letter or may bear upon it. Such was the case in 
tho present instance. 

Q. (By Mr. Carpenter.) The sending of Marsh's letter was your 
own act in the usual course of doing bumness f 

A. Yes, sir. 

Cross-examined by Mr. Manager McMahon : 

Q. Can you tell which letter of Mr. Marsh it was T August 16, 1870, 
was it not t 

A. The Indorsement designates it as " application of C. P. Marsh 
for tradership at Fort Sill.'' There is but one such application that 
I know of on file. 

Q. As General Grierson called attention to the fact that Evans was 
paying money to Marsh, you sent up Marsh's application because that 
threw light upon that charge t 

A. Merely because it was alluded to. 

Q. That IS the fact, is it not 1 

Mr. CARPENTER. One moment. We do not want the Adjutant- 
General of the Army to swear to the effect of this testimony. Ue says 
that in the usual course of business on the receipt of the Grierson 
letter he sent up Marsh's application. That is all there is of the fact. 

Mr. Manager LAPHAM. We want to see what the business was. 

Mr. Manager McMAHON. The gentleman has asked him whether 
he sent it up in the usual course of business. We propose simply to 
ask him in cross-examination, Did you not send it up with the Grier- 
son letter because Grierson's letter charged that Evans was paying 
money to Marsh, and you sent up the Marsh application for the pur- 
pose of intimating that possibly there was a little bargain under the 
Dusb t 

Mr. CARPENTER. Do you really propose to prove that by Gen- 
eral Townsend t 

Mr. Manager McMAHON. To try to. 

Mr. CARPENTER. Go on and do it. 

Mr. Manager McMAHON. Do you withdraw the objection 1 

Mr. CARPENTMR. Certainly I do. 

Q. ( By Mr. Manager McMahon.) Did you not send up the application 
of Marsh with that letter of General Grierson because yon found in 
Grierson's letter a charge that Evans was paying to Marsh $12,000 a 
y eirr t Look at the Grierson letter and see. 

A. There is such a charge in the letter ; but that was not the spe- 
cific reason which induced me to send the letter with it. 

Q. What was it r 

A. Because I always send letters which bear in any way upon the 
one which is to be submitted. 

Q. How did that bear upon the one that wan submitted except in 
the way I have indicated f 

A. Mr. Marsh's name was mentioned in it. 

Mr. CARPENTER. One moment. The two letters are here. They 
will settle the onestion. 

Mr. Manager McMAHON. He is speaking about his own judgment 
in tegard to the matter. 

Mr. CARPENTER. He has stated what was his motive about it 
and there are the two letters. Now do the gentlemen propose to ask 
him how one bears on the other f 

Mr. Manager McMAHON. We are satisfied. The argument makes 
itself. The gentleman is right ; the question is withdrawn. 

Nelson H. Davis sworn and examined. 
By Mr. Carpenter : 

Question. Are ^ou an officer of the Army 1 

Answer. Yes, sir. 

Q. What position do yon holdf 

A. I am Inspector-General with the rank of colonel, United States 
Army. . 

Q. Did you ever know a post-trader by the name of E. H. Dnrfee t 

A. I knew a firm of traders bv the name of Dnrfee & Peck. 

Q. E. H. Dnrfee was one of that firm. Where were they t 

A. On the Missouri River. 

Q. How many posts did they have T 

A. Forts Rice, Stevenson, and Sully, I believe. 

Q. Did they not also have Fort Buford f 

A. I think not at the time I knew of them. 

Q. Were you instructed by General Belknap as Secretary of War 
at any time to investigate into the standing and character of Dnrfee 
& Peck 1 

Mr. Manager McMAHON. We object, Mr. President. We want to 
know first whether that instruction was in writing or whether it was 
verbal. 

Mr. CARPENTER. I ask the witness, Did you investigate it 1 

Mr. Manager McMAHON. I object to that. Colonel, before you 
go on, we want to know whether tne order was in writing. 



Mr. CARPENTER. I waive the order now, and ask did he inves- 
tigate. 

Mr. Mana^r McMAHON. We object to that. 

Mr. CARPENTER. The question is whether he had at one time 
been directed by the Secretary of War to investigate into the stand- 
ing as business men of Dnrfee & Peck. 

Mr. Manager JENRS. I would ask the learned counsel what his 
object is in introducing this testimony 1 

Mr. CARPENTER. It has been insisted upon here that the fact 
that Mr. Evans was not appoiute<l in the first place upon the recom- 
mendation of the officers of the Army was because General Belknap 
had some corrupt design of conferring it on Marsh. 

Mr. EDMUNDS. Were they the predecessors of the trader at Fort 
SiUf 

Mr. CARPENTER. Mr. Dnrfee was Evans's partner, and Mr. Evana 
informed the Secretary of War of that fact. The Secretary of Wai 
had his suspicion that Dnrfee & Peck or Dnrfee himself was not 
the proper man to be appointed, and we propose to show that he 
ordered this witness to proceed there and inquire into the matter ; 
that he did inquire into it, not at that particular post, but as to these 
men, and it was in consequence of that that Mr. £}vans, who, it was 
understood, would go into company with Durfee if he was appointed, 
was not at that time appointed. Afterward he did not form that 
partnership, and he was appointed without objection. 

Mr. Manager McMAHON. Our objection is that it is all matter 
of record ; but the counsel and the client do not seem to understand 
each other about this matter, and we cannot expect to understand it 
unless we see the record. 

The PRESIDENT pro tempore. The managers have objected to 
this question. Shall it be admitted T 

The question was decided in the affirmative. 

Mr. CARPENTER. Mr. President, I want now to renew to the 
Senate the statement I have already made about the utter impossi- 
bility of putting in our testimony so as to give it any emphasis or 
force without having the testimony of Mr. Evans, and to ask this 
court to acljonm some reasonable time for Mr. Evans to reach here. 

Mr. Manager McMAHON. Mr. President, we shall most undoubt- 
edly resist any motion for a continuance. The line of examination 
that the managers had pointed out for themselves was that Mr. Evans 
should be called first ; but Mr. Evans was not here, and we recon- 
structed our case and tried it in a different way ; and I never yet knew 
a case which could not proceed until a particular witness had been 
examined, unless the witnesses who were to come after that man 
whose testimony was of a hypothetical character and to whom the 
facts, for example in a medical case or a matter of art, had to be 
submitted for their opinion ; and of course no intelligent hypothet- 
ical case could be put until the facts had been put in evidence upon 
which the hypothetical question could be basea. 

Now, I think the counsel ought to state something about what they 
expect to prove by Mr. Evans in regard to this matter. Possibly we 
can agree to the proposition they may want. It cannot be something 
so mysterious and hidden but what it may be developed. Wo will 
not interfere with Mr. Evans in any shape or form. It is to be known 
to this court ; why can it not be made known now as the basis of the 
application f There is entirely too much mystery about it. 

Mr. EDMUNDS. I wish to ask the counsel the following question, 
which I send to the Chair, if, as 1 understand, he applies to postpone 
this case on account of the absence of Evans. 

Mr. CONKLING. Before that question is put, as a matter of order, 
I want to understand the role under which any Senator, in writing or 
otherwise, can interrogate counsel. We are trying to observe the rmes, 
and I ask for the reading of Rule 18, governing impeachments. 

The PRESIDENT pro tempore. The Senator from New York calls 
the attention of the Chair to the fact that the rule does not author- 
ize the questioning of counsel, but of witnesses. 

Mr. CONKLING. Then I object to it. 

The PRESIDENT pro tempore. The rule will be read. 

The Chief Clerk read as follows : 

JLViii. If a Senator wifthea a qnestlon to be pat to a witness, or to ofl^r a mo- 
tion or order, (except a motion to adjourn,) it shall l>e reduced to writinf; and 
pat by the presiding officer. 

Mr. EDMUNDS. I ask the Chair to have that rule again read, and 
see whether it prohibits asking counsel a question. Perhaps I did 
not hear it quite. 

The rule was again read. 

Mr. CONKT^ING. Now, Mr. President, I raise as a i>olnt of order 
and ask the Chair to rule upon it, the (][uestion whether, apart from 
that rule. Senators may ask such questions as they choose, and if so, 
whether there is anything which requires them to be reduced to writ- 
ing t 

Mr. EDMUNDS. That is hypothetical. I ask the Chair to rule on 
my question. 

Mr. CONKLING. I ask the Chair to rule on my point of order. I 
do not mean to object to the Senator from Vermont any more than 
any other Senator; but I want the rules observed that I may know 
what they are in common with the other members of the body. 

Mr. EDMUNDS. So do 1. 

Mr. WHYTE. I ask the Chair to submit that question to the 
Senate. 

The PRESIDENT pro tempore. The Chair will state that adminit»- 



Digitized by 



Google 



TRIAL OF WILLIAM W. BELKNAP. 



259 



teriog the rale he would not feel authorized to permit a qnestion to 
he pat to the counnel or the managers, for the rale provides only for 
Senators to question witnesses, and not counsel or managers to he 
questioned hy them. The Chair will however submit the question to 
the Senate whether Senators shjdl be permitted to put questions to 
the counsel or the managers. 

Mr. EDMUNDS. Mr. President, I rise to a jjoint of order. That 
is not the question I proposed. I wish the Chair to submit whether 
I shall be allowed to put that question in writing. 

The PRESIDENT pro tempore. The Chair has ruled on the point 
of order raised by the Senator from New York. 

Mr. CONKLING. What is the ruling of the Chair 1 

The PRESIDENT jpro tempore. The Chair holds that according to 
the rule the question cannot be put. 

Mr. EDMUNDS. From that 1 appeal. 

The PRESIDENT pro tempore. The Senator from Vermont appeals 
from the decision of the Chair. Shall the decision of the Chair stand 
as the judgment of the Senate f 

Mr. CONKLING. Is that debatable, Mr. President T 

The PRESIDENT pro tempore. Not in a trial session. 

Mr. HAMLIN. It is in order to have the rule read, is it not t 

The PRESIDENT pro tempore. The Secretary will read the rule, 
and the Chair will put the question. 

The Chief Clerk read Rule 18. 

Mr. EDMUNDS. Now I ask the question to be read that I pro- 
posed to ask the counsel, so that the Senate may see whether it is in 
order or not. 

The PRESIDENT pro tempore. The question will be read. 

The Chief Clerk read as follows : 

Are not tiie counsel bound by the rules of practice to state, or show 
by affidavit, what it is that it is expected that the absent witness 
will testify, in order that the court may know whether the evidence 
will be material? 

The PRESIDENT ^0 tempore. The Chair will ask the Senator from 
New York to state hispoint of order. 

Mr. CONKLING. We are proceeding under rules established for 
the government of the Senate when sitting in trials of impeachment. 
One of those rules prescribes the way and the instance in which mem- 
bers of the Senate may put questions, and the rule confines those 
auestions to interrogatones addressed to witnesses. My point of or- 
er is that if, despite that rule, proceeding without the rule, members 
of the Senate may do this in writing, they may do it orally ; in short, 
that the rule amounts to nothing unless it is held to cover the ground 
to which i^ 'applies; and, if it does, I submit that we ought to adhere 
to it« and that it excludes interrogatories, particularly I should say 
of this kind, being in the nature of argument addressed to the coun- 
sel on one side or the other. 

The PRESIDENT pro tempore. The Senator from New York has 
stated the point of order, and the Chair simply holds that under the 
rule No. 18, and which is the only one bearing upon the subject and 
upon which he rules, the Chair sustains the point of order. 

Mr. EDMUNDS. From that I appeal. 

The PRESIDENT jm> tempore. From that the Senator from Ver- 
mont appeals to the Senate. 

Mr. EDMUNDS. I ask for the yeas and nays on the appeal 

The yeas and nays were ordered. 

The PRESIDENT jpro tempore. The question is, Shall the decision 
of the Chair stand as the judgment of the Senate? 

The yeas and nays being taken, resulted — yeas 18, nays 21 ; as fol- 
lows: 

YBAS— Meears. Bogy, Booth, Braoe, Conklmg, Cooper, Cragin, Hamlin, Howe, 
Logan, McCreery, Merrimou, Mitcholi, Ogleaby, Pxuldook, Patterson, Bandolph, 
Sherman, and westr— Itj. 

NAYS— Messra. Caperton, Cockrell, Davis, Dawes, Dennis, Edmonds, Oordon, 
Hamilton, Harvey, Kelly, Keman, Key. Maxey, Morrill,* Norwood, Kobertson, Saols- 
bnry. Wallace, whyto, Withers, ancf Wright— 21. 

NOT VOTING— Messrs. Alcorn, Allison, Anthony, Bamam, Bayard. Boutwell, 
Bumside, Cameron of Pennsylvania, Cameron of Wisconsin, Chrlstiancy, Clayton, 
Conover, Dorsey, Eaton, Ferry, Frelinghuysen, Goldthwaite, Hitchcock, Infmlls, 
Johnston, Jones of Florida, Jones of Nevaila, McDonald, McMillan. Morton, Kan* 
som, Sftrgent, Sharon, Spencer, Stevenson, Thurman, Wadleigh, and Windom— 33. 

The PRESIDENT pro tempore. The decision of the Chair does not 
stand as the jud^ent of the Senate. The Senator from Vermont 
proposes a question to counsel, which will be read. 

Mr. CONKLING. Is it now in order for me to ask a question of 
order of the Chair? 

The PRESIDENT pro tempore. It is. 

Mr. CONKLING. If it is, I want to inquire whether the questions 
wo address hereafter to these gentlemen on both sides must be in 
writing. The rule does not apply to such a case ; and I should like 
to know how to govern myself, for I do not want to be out of order. 

The PRESIDENT pro tempore. As this does not come within the 
mle, in the judgment of the Chair, he would hold that there would 
be no rule governing it. 

Mr. CONKLING. Then we can ask such a question orally. 

Mr. EDMUNDS. That is a hypothetical decision of the Chair on 
which I shall want to be heard wnen I get a chance. 

The PRESIDENT pro tempore. The inquiry of the Senator from 
Vermont will be reported. 

* The Senate was to-day advised of the resignation of Mr. Moruill. of Maine, so ' 
that the " Mr. Morriu." hereafter mentioueu is Mr. Mouuil.l, of Vomiont 1 



The Chief Clerk read as follows : 

Are not the counsel bound hj the rules of practice to state, or show 
by affidavit, what it is that it is expected the absent witness will tes- 
tify, in order that the court may know whether the evidence will be 
material f 

Mr. OGLESBY. Mr. President, I ask the Chair to whom that in- 
terrogatory is addressed f 

The PRESIDENT pro tempore. The Chair does not know except by 
the language. 

Mr. EDMUNDS. When I sent it to the Chair I said that I wished 
to ask the counsel the question which I sent up in writing. 

Mr. OGLESBY. I do not understand from that which counsel. 

Mr. EDMUNDS. Counsel for the respondent. There are managers 
on one side and counsel on the other. 

Mr. OGLESBY. But the managers are all counsel. 

Mr. CARPENTER. Mr. President and Senators. I do not under- 
stand that we are bound by the rales of practice— by which I under- 
stand the rules of practice in the judicial courts in criminal cases — 
to state or show by affidavit what we expect to prove by our witnesses 
until we can have them called. If we were in default in this matter, 
if we had not subpoenaed this witness or done everything in our power 
to subpoena him, and were asking an indulgence of this court to give 
us an opportunity to summon the witness and get him here, having 
been in default ourselves, I think a court would compel us to say 
what we expected to prove by him as the terms and conditions on 
which they would grant us a favor. We are not asking a favor 
here — I use that language with no disrespect — we ai'o demanding a 
right. The Constitution says we shall have our witnesses ; we shall 
have compulsory process to bring them. We have done everything 
in our power to securo that end ; we have applied to the court ; we 
have f limited the list of witnesses; the court ordered them to be 
subpoBuaed by the Sergeant-at-Arms ; we have no control over the 
Sergeaut-at-Arms ; we have done everything in our power. Now 
upon what principle should we be compelled to disclose what we 
expect to prove by a witness and see whether the other side will 
admit itt No lawyer would be willing to try a case in that way. 
The impression from such a proceeding would be that the side which 
admitted it thought it amounted to nothing, that it was a trifling 
aliair, and that would be trying a case very unjustly and very un- 
fairly in any court in the worlo. If we had been in default, if it 
was our fault that this man was not here, that might be the rule ; but 
I have never, answering so far as my own practice in criminal courts 
goes, known a defendant compelled to testify what he expected to 
prove by his witness on an application for a first continuance. 

The rule of our State' courts, as I understand it, is that on the ap- 
plication for a second continuance the affidavit sball show what is 
expected to be proved by the witnesses, but on an application for a 
first continuance from one term to another parties are never required, 
so far as I know, to state what they expect to prove by the witness 
upon whose absence they ask a continuance. In the late criminal 
trials in the circuit court before Judge Dnimmoud, the whisky cases, 
as they are usually called, last fall, he did rule that in applications 
for a continuance from one term to another the parties should state 
what they expected to prove by the witness. I do not know of any 
other instance in twenty-five years' practice where a court of law re- 
quired that to be done in a criminal case on an application for a first 
continuance from one term over to another. 

Mr. Manager HOAR. Mr. President and Senators, I understand 
the rule an(f practice to be perfectly well settled and enforced in all 
courts where justice is admmistered according t-o the forms and prac- 
tice of the common law that a party in a civil or criminal case ap- 
plying either for a continuance or a postponement on account of the 
absence of a witness must show — 

First. That the witness has been duly summoned ; 

Second. That the evidence which the witness would give if pres- 
ent is material and important to his cause ; and 

Third. That the evidence must bo so set forth that the opposite party 
may, if he choose, elect to admit that the witness, if present, would 
so testify ; not to admit the fact, but that the witness, if present, 
would so testify ) and that election is always tendered to the oppo- 
site party. 

There is but one exception to the universality of that rule, which 
is, that where the evidence is of itself of a character which the wit- 
ness only could state, that is not required of the party, as, for in- 
stance, if the question were of the construction of a dam which had 
been taken away, the scientific expert under whose direction that 
structure was biiilt would be the only person who could describe it, 
and it would be impossible for the party ordinarily to say what his 
witness would testify to on that subject if he were present ; but with 
that exception, of the evidence of experts where it is of such a char- 
acter that the evidence could not be understood by the party who 
undertakes to set it forth, the rule is universal. 

In the present case I fully concede that the defendant's counsel 
ought to stand before the Senate as if they had summoned the wit- 
ness. They applied to the Senate for a subpoena. The Senate granted 
the order. The Sergeant-at-Arms did not execute it because, as he 
understood, there had been a subpoena issued already and served at 
the instance of the other party. So we agree that the defense stands 
here in all respects having used all diligence to obtain the presence 
of this witness j but the defendant shows no reason whatevci why 
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ho shonid not etate the evidence which Mr. Evans wonld give if he 
were present and civ© ns an opportunity to elect to consent to that 
evidence. In fact Mr. Evans, it appears, has been twice examined 
very fully in regard to this whole transaction before two different 
committees of the House. It is true that there was nobody present 
at that examination representing the defendant, and therefore cer- 
tainly it is true that the defendant cannot be sure that the facts favor- 
able to him within Evans's knowledge were brought out in that ex- 
niuination. I do not overlook that. I make that concession also as 
fully as the learned counsel could.desire. Still, either he can state 
what Mr. Evans wonld testify if he were present, and his reasons for 
believing that he would so testify, or he has no reason to believe 
that Evans's testimony would be valuable to him if he were here. 
He cannot escape, as it seems to me, that dilemma. Either he has no 
reason to suppose that Mr. Evans would be more important to him 
than any other citizen of the United States who is at a distance of a 
thousand miles from this place or he can state what it is that this 
witness knows and would prove, and give us the opportunity to make 
onr election. 

I conceive that any distinction in practice which has grown up in 
State courta between a first continuance from term to term and a 
second continuance from term to term has nothing whatever to do 
with this matter. This is not a court having terms. It is a court 
which expires with its first and only term. This is not the case of 
an application for a continuance of a trial made before trial. It is a 
case where the trial has begun and has proceeded with the full con- 
sent in this particular of both parties. The evidence is fresh in the 
minds of all the members of the court. This, therefore, is a simple 
application for the postponement of a trial which is already far ad- 
vanced toward its termination. 

My associate [Mr. Manager Jenks] desires roe to state the case of 
the trial of Smith and Ogden in the circuit court of the United States, 
where Judge Paterson establishes the rule that I have stated. 

Mr. CARPENTER. Was that a civil case t 

Mr. Manager HOAR. It cannot be worth while to cite in this body 
of lawyers an authority in favor of one of the best elementary prin- 
ciples of the law. 

Mr. BLACK. What is the elementary principle yon allude to 1 

Mr. Manager HOAR. The rule of practice in regard to postpone- 
ment on the application of a party because of the absence of a wit- 
ness. 

Mr. BLAIR. Mr. President and Senators, it is proposed, I suppose, 
from this initiatory proceeding to treat this as an application for a con- 
tinuance. Everything that has been said proceeds upon the assumption 
that we have applied tor a continuanceof this case, whereas we only ask 
that a witness who has been duly summoned, who ought to be here now, 
for whose absencewe are not responsible, should be allowed a reasona- 
ble time to make his appearance, being detained by freshets or some 
other cause for which the party defendant is not in any way respon- 
sible. We have no disposition to abuse the patience of this body. 
We do not expect a delay beyond the time when the Senate will be 
in session in the transaction of its other business. We do not expect 
to detain this body with any long speeches. We have evinced no 
disposition whatever at any time, as I may appeal to the experience 
of every gentleman who hears me, to abuse the patience of this body 
in any respect, and above all not to try any sharp practice upon this 
body, but to have a fair trial. 

I utterly protest against the application of rules derived from 
other proceedings altoj^ether to the occasion which has arisen now, 
which is not an application for a continuance. We only ask that 
this body will wait until a man who has been summoned by its order 
makes his appearance here so that we may proceed with our examina- 
tion. 

While I am up I will say, however, that my learned friend on the 
other side and the very learned gentleman who makes this proposi- 
tion are altogether mistaken or lam in regard to the niles of practice 
about what terms a partv is to have who makes his application for a 
continuance. The gentleman who is associated with me has said 
that on application for a second continuance under the rules of the 
State in which I have practiced the party is required to state what 
the witness is expected to prove. The practice which prevails in the 
circuit court of this Distnct and in Maryland, as my learned friend 
who represents that State on this floor [Mr. Whyte] will bear me 
out, is that where a party makes an application for a continuance 
and states what he expects to prove by the witness, that proof is as- 
sumed to be a fact, not that the witness has proved it, but it is as- 
sumed to be a fact, an indisputable fact, according to the practice 
prevailing in this District, and in Maryland, from wliich State we de- 
rive the practice that prevails in the Distxict. So that if the rule is 
to be enforced here and the analogy is to be taken from the practice 
prevailing In this District, if we state what we expect to prove by 
this witness and they proceed to trial, what we expect to prove is as- 
sumed to be an undisputed fact. That is the law of this District and 
the practice of the courts of the United States in the District of 
Columbia. That is a peculiar law. It does not prevail in the other 
courts with which I am familiar. It does not prevail in Missouri, 
where I practiced a sreat many years; but it isa law of this District 
and of Maryland. So then there are differences in respect to the 
laws of the different States. There is no imiform law on this subject. 



There is no common law upon this subject. There is none here recog- 
nized by this body. This court will have to make a rule for itself, 
and especially will it have to make a rule for itself in a proceecling 
which is not a motion for a continuance, but a motion for the delay 
of this trial until a witness can reach here who has been duly sum- 
moned. 

Mr. Manager HOAR. I desire before the counsel sits down to ask 
him a question, and that is, if he knows of any court in his large ex- 
X»erience where postponement was granted on account of the absence 
of a witness witnout satisfying the court that the witness, if present, 
would testify to something material to the interest of the party mak- 
ing the application T Does he know any tribunal on earth where 
there is a practice of postponing a case without doing that 1 

Mr. BLAIR. The gentleman knows perfectly well that when cases 
are called for trial in the ordinary courts of judicature the parties 
are asked whether they are ready for trial, that then and there the 
parties announce whether they are rea<ly or not, and that motions 
for continuance are made and settled before theyproceed to trial. 
Here there has been no occasion of that kind. We have been re- 
quired to go to trial on this occasion without any " ifs " or " ands " 
about it, whether we were ready or not. We have been appointed a 
given day to be here. We have been notified that oar witnesses 
would be summoned, and we have had the allowance of a committee 
of this body to summou them. We put their names in the hands of 
the officer to summon them. He has summoned them; and it is not 
our fault that this witness is not here. The analog^ies of the f(entle- 
man break down. One of the most unjust things in this world is to 
apply false analogies. It is the most misleading of all modes of rea- 
soning. 

Mr. Manager HOAR. I understand the learned gentleman's answer 
to be, then, in substance that he does not know of anv such tribunal. 

Mr. BLAIR. That may be the gentleman's conclusion. I state 
openly and fairly what I mean on this occasion, and it is for this body 
to determine and say for iteelf whether I have satisfied them. I do 
not hope to satisfy my learned friend on the other side. 

Mr. BLACK. Will the gentleman accept an answer from me on 
that subject T 

Mr. Manager HOAR. Y ^, sir. 

Mr BLACK. I say that where the conrt has a doubt abont the 
good faith of counsel when they ask for a continuance of a cause, the 
counsel are always bound to satisfy the court that that doubt is not 
well founded. 

Mr. Manager HOAR. If the learned gentleman will permit me, it 
does not seem to me to be a question of good faith of the counsel. It 
is a question of correctness. The counsel may suppose that certain 
testimony wonld be competent which the conrt would deem entirely 
incompetent if the witness were here. It is not a question of good 
faith; it is a question of fact or of law. 

Mr. BLACK. No; this is it: Where a witness is absent whom the 
party was desirous to examine and had goo<l reason to believe wonld 
be present, and the counsel suddenly finds himself in a situation 
where he cannot proceed any further in the cause without the presence 
of that witness, a simple statement of that fact to the conrt is always 
sufficient to require that the court shall give a reasonable continuance 
until the witness can be brought, unless there is some donbt about 
the materiality of the witness. If the conrt has any reason to sup- 
pose that if the witness were here he would not be material, then it 
ought not to grant the continuance. That is the case here. If anv- 
body doubts the truth of what Mr. Carpenter has said, that we really 
cannot ^et on well without him, then the mere fact that he is a ma- 
terial witness, that he is absent, and it is very desirable we should 
have him here before we proceed any further, is a sufficient reason 
why there should be no objection made at alL When we are called 
upon to satisfy the court of the materiality of a witness it is not a 
proper thing for a court or anybody else to insist ux>on a statement of 
the specific testimony which the witness would give. It is a very 
great hardship upon us to ask it of ns at this time, l>ecause in truth 
and in fact we cannot state it with the sort of precision that ought 
to be given. If we are to answer the question, "What precisely do - 
you want to prove by that witness t" we say, " We want to prove the 
truth by him." 

Mr. DAVIS. We cannot hear a word the counsel says, on this side 
of the Chamber. 

Mr. BLACK. I was trying to satisfy the honorable managers that 
they ought to make no objection to what we are asking for now, 
namely, a continuance for a day, or such length of time as will enable 
us to get Mr. Evans here. I deny utterly the nile which they liiy 
down with so much emphasis as l>eing the true aud only rule appli- 
cable to such a case, that is, that when a party is caught with an ab- 
sent witness whom he had used all diligence to get here, and who 
he had good reason to brieve would be here, it is either fairer just 
or law to push him forward or make him show the specific testimouy 
which the witness would give if he were here, unless there be some 
reason to doubt the good faith of the application or the materiality 
of the witness, supposing him to be hero. 

The managers have produced a book, The Trials of Smith and 
Ogden. There the couusel for the accuse<l asked for the continuance 
of the cause until they should be able to get certain witnesses from 
Washington, to which it was objected that they had not stated what 
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specific facts the witnesses would prove if they were present in court. 
Mr. Golden, of counsel for the defense, answered : 

That is not the law as we have hitherto nnderatoorl it. If we are obliged to offer 
an affidavit, we conceive it to be auffioient^ in tho Uratinstanvo, to declare (;cncrullv 
that the witnesaea are material without specifying the particular points to whicii 
they are to testify, and that witboat them oar clieut cannot safely proceed to trial. 

To which the answer of the judge was this: 

You must oflbr an affidavit, and most show in what respect the witnesses are ma- 
teriaL 

Now mark the reason upon which that ruling was founded : 

The facts chai^god in tho indictment took place, and are laid, in New York ; the 
witnesses are admitted to have been during tliat period at Washington. Tho pre- 
BumpHon is therefore that they cannot be material, and this presumption must be 
removed by affidavit. 

That is the rule. If we were asking for a postponement on ac- 
count of a witness who manifestly was a thousand miles off at the 
time the fact which we wished to examine him upon occurred, that 
would raise such a presumption against us that the court would very 
properly call upon us to show how that witness could he a mat* rial 
witness. They have cited this book as a precedent, and, so far as I 
have read it, it is a sound precedent. Let them follow it up. What 
happened immediately after that f The counsel in that case, as they 
bore a conscience in their bosom, foiewent the advantage that they 
got by this decision, and they said, *' We will not push you forward." 
They just had a little conference, laid their heads together, and said, 
** We will not ask you to go on to-day." Now, let the managers go 
and do likewise. 

Mr. Manager JENK8. Mr. President, if the learned counsel will 
be so good as to come and lay their heads with ours and show us 
wherein it is necessary ( hat John S. Evans should be here before they 
prove the good character of their client as an officer, ic is possible 
and highly probable, if it appears to us to conduce to the ends or 
purposes of mstice, that we shall act Just as the counsel did in this 
case. But the inquiry here turns upon what is the law. What is the 
law that refers to this in United States courts ? I do not agree fully 
to the extent that my honorable colleague fi-om Massachusetts [Mr. 
Manager Hoar] has stated, that tho law is always uniform that the 
applying party must state and swear what the materiality is specifi- 
cally, because so for as my experience in United States courts goes it 
would be something like this: The United States jud^ in any par- 
ticular district are very largely intiuenced by the decisions and laws 
ot the State in which they are sitting. What might be accepted in 
one district very often is not accepted in another as a ground for con- 
tinuance. Therefore the practice is not uniform, as I understand, but 
the rule is uniform that there is never a continuance had unless there 
be sworn evidence to sustain it. A party can swear that the witness 
is material, at least, but as to whether he must swear to the facts 
which constitute that materiality there is some discrepancy in the 
decisions, I believe, in the different United States courts. In the case 
cited of the trial of a misdemeanor in the circuit court of the United 
8t«tes in New York it was ruled that they must set forth the very 
ground of his materiality. Then what should be the rule in this 
court is really more pertinent than what has been the rule in other 
courts. 

The learned counsel who last addressed the Senate states that tho 
other side cannot give the Senate the very facts because they do not 
know them. Then the learned counsel does not know the very facts 
which make this witness material. In that case, on what do they 
found their opinion f Their clieut, I suppose, has told them that 
Evans is a material witness. If their client has not told them mate- 
rial facts which they can state or which they can swear to which 
would make him material, the counsel cannot conscientiously state it. 

We go further than that. It is the right and province of a court 
to exercise its own judgment as to the materiality or immateriality 
of any testimony sought to be introduced. It may be merely cunm- 
lative. Here we stand in a particular place in this trial. The trial 
has gone through on the part of the prosecution. The defense have 
other witnesses in the case. This witness is on the road. Their wit- 
nesses in the ease chiefly pre with reference to character, as I under- 
stand. Why may they not at least go on with them f If they do 
not, at least let them state to the Senate why this witness must be 
ctUled before they can go on with the other testimony. We disar- 
ranged our cause for the sake of expediting the trial. The Senate is 
not such a body that if you do not put in the testimony in a specific 
order it will not accept it. 

I submit, therefore, that it is sufficient to decide the case at present, 
without establiBhing precedents for the future, that they have shown 
no ground for this continuance except the mere ipse dixit of cotinsel 
that they desire a continuance for the sake of order without stating 
why. We insist that this trial shall proceed. 

Mr. CONKLING. Mr. President, I ofter the order which I send to 
the Chair. 

The PRESIDENT pro tempore. The Secretary will report the pro- 
posed order. 

The Secretary read as follows : 

Ordered, That the Senate will receive any evidence otherwise competent, which 
the counsel for the respondent aHsure the*Senate will be connected with the case 
by tho testimony of tho witness Evans, now absent, bat whom the respondent duly 
asked to have summoned and who is expected to appear. 

Mr. EDMUNDS. That is all right. 



The PRESIDENT pro tempore. The question is on agreeing to this 
order. 

The order was agreed to. 

Mr. EDMUNDS. I rise, if it is in order, to ask a question of the 
Chuir. I ask whether the question to postpone the present procedure 
has been disposed oft 

The PRESIDENT oro tempore. It has not. 

Mr. EDMUNDS. Then that is the pending question. 

The PRESIDENT pro tempore. There is no question. The request 
on tho part of counsel has been made, but no formal motion has been 
entered. The Chair will receive a motion in writing. 

Mr. SHERMAN. The order just agreed to may dispense with any 
further action on the question. 

Mr. CARPENTER. Mr. President, there are some witnesses here 
which the respondent may call and examine, particularly on the sub- 
ject of character, without regard to the witness Evans. We propose 
to go on and put in all the testimony we can, and then take our 
chances afterward. 

Nelson H. Davis's examination continued. 
By Mr. Carpenter : 

Question. Colonel Davis, how long have you been in the Army? 

Answer. Since 1846. 

Q. What position do you hold now 7 

A. The position of Inspector-General. 

Q. You were in the Army, then, during the entire administration 
of the War Department by General Belknap t 

A. Yes, sir. 

Q. Holding constant official relations with him f 

A. Part of the time direct, so to speak. A part of the time I have 
been with the department commander, and therefore my communi- 
cation with him officially has been indirect. 

Q. From all you know of the subject, and from all you know of 
General Belknap, I ask you what has been the general character of 
his administration of the War Department? 

Mr. Manager JENKS. Stop. The objection I make to that is that 
a witness must testify to character instead of to the specific acts of 
this man or general acts. He must know what has been said by those 
who are familiar with his administration in that office, instead of how 
has he done the business. 

Mr. BLACK. It is character in the sense of reputation we are ask- 
ing about. 

Mr. Manager JENKS. It is character in tho sense of reputation 
that you should confiue yourself to. 

Mr. Manager HOAR. We understand also that it should be the 
opposite of the particular offense char^^ed. If a man is charged with 
adultery, his reputation for chastity; if he is chargetl with perjury, 
his reput'itiou for veracity. We suppose the question should be, 
"What is the reputation of the Secretary for official integrity?" 

Mr. CARPENTER, (to I he witness.) Answer the question. 

The Witness. I ask tho question to be read. 

The question was road by the reporter. 

Mr. Manager HOAR, (to Mr. Carpenter.) That question we under- 
stand you modify. 

Mr. CARPENTER. No, we do not. 

Mr. Manager JENKS. It must not be the personal knowledge of 
the witness, but reputation. 

Mr. Manager McMAHON. '' What do other people say of him f ' is 
the question. 

Mr. CARPENTER. That opens up a very large question which I 
am certainly in no condition even to state to-day. We shall claim 
when we come to sum up this case that the general management of 
the War Department by General Belknap is a proper subject of cou- 
sideration ; that if they could establish this particular charge we 
could still prove the general management and official conduct of the 
Department, and then appeal to the Senate upon the whole record of 
the administration of that office whether this man shall be driven out 
into a little comer of his life or whether his whole conduct in tho 
office is to bo considered. 

Mr. Manager HOAR. We do not understand that it is competent 
to prove by a subordinate officer in the Army, as an expert, the gen- 
eral character of the administration of a great officer of state. Tnere 
is no such thing as an export in such an administration. We object 
to the question unless it is limited to the reputation of the Secretary 
for official integrity. 

Mr. BLACK. For integrity. 

Mr. Manager HOAR, ^ell, yon may Idave out the word '^official" 
if you prefer. We will not object. 

The PRESIDENT pro tempore. Does the counsel modify the ques- 
tion ? 

Mr. CARPENTER. No, sir. 

Mr. Manager HOAR. Then we obiect to it. 

The PRESIDENT pro tempore. Objection is made. The question 
will be read by the reporter. 

The question was read, as follows : 

Q. From all yon know of the suldect and from all you hnow of General Belknap, 
I ank/yoa what luks been the general character of Ms admiuistratlan of the War 
Department! 

The PRESIDENT pro tempore. The question is, Shall this inter- 
rogatory be admitted ? 

The question was decided in the affirmative. 
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Q. (By Mr. Carpenter.) Answer the question. 

A. So far as my knowledge goes of the manner in which the admin- 
istration of the War Department has been conducted by the late Secre- 
tary of War, General Belknap, it has been correct and upright ; and 
80 far as I know with regard to his character in that capacity it has 
been one of integrity and honesty. I know of nothing to the con- 
trary. 

No cross-examination. 

Mr. CARPENTER. We will next call General Hancock. 

The PRESIDENT pro tempore. The Chair is informed that Gen- 
eral Hancock is too sick to leave his hotel. 

H. T. Crosby, recalled and examined. 
By Mr. Blair: 

Q. Mr. Crosby have yon the post-traders' book T 

A. Yes, sir ; I have one of them. 

Q. What is the history of that book 7 

A. The history of that book follows the legislation on that subject 
made in 1870. As soon as the law of 1870 came to be put into execu- 
tion, giving to the Secretary of War the appointment of post-traders, 
a great many applications for that office came into the War Depart- 
ment from all soarces, and it became necessary, as is usual in the War 
Department, to put them upon the record. They were so put upon 
the record in the AcUutant-GeneraPs Office ; and I also kept a list, or 
several lists, of the applications and the recommendations. Prior, 
however, to my keeping any book or any proceeding being taken, the 
Secretary of War called for a report from every division and depart- 
ment commander as to who were at that time acting as post-traders 
by the appointment of any individual except the Secretary of War. 
Those lists were furnished from every department ; I had them in 
my office on my desk ; and I then commenced to keep lists of new 
appointments made under the act of 1870 by the Secretary. 

Q. Have you got that book with you f 

A. Yes, sir. [rroducing a book.] 

Mr. Manager McMAHON. Let me see the book before it is offered. 
[Examining book.] Proceed with the examination. 

Q. (By Mr. Blair.) Turn to "Evans, Fort Sill,*' there, and say 
upon whose recommendation Evans was appointed. 

Mr. Manager LAPHAM. Mr. President, we have all the paners 
upon which that appointment was made already in proof. Surely a 
record in the office of those papers can be of no avail or force. 

Mr. BLAIR. This is merely introductory. 

Mr. Manager LAPHAM. We have the original papers. They have 
been introduced in evidence and printed. 

Mr. Manager McMAHON. I think it will not disagree with what 
wo have presented. 

Mr. BLAIR. Certainly not. 

The PRESIDENT pro tempore. If there is no objection the witness 
will answer the question. 

The Witness. [ Examining book. ] He appears to have been recom - 
mended by all the officers of the post at Fort Sill. 

Q. (By Mr. Manager McMahon.) That is the way it is entered, 
is it? 

A. Yes ; the papers themselves, of course, are on the public records. 
This is a mere memorandum entiy. 

Q. That is your mere conclusion from other papers that are on 
record? 

A. That is what I took from the papers. 

Q. (By Mr. Blair.) Have you the papers there showing that John 
C. Dent was a trader at that post f 

A. This book does not show that Dent was a trader at that post at 
the time. 

Mr. Manager LAPHAM. That has been proved undoubtedly. He 
was there at the time. 

Mr. BLAIR. I put the question merely as introductory. Of course 
there can bo no objection to the question from the fact that you have 
already proved it. 

Mr. Manager McMAHON. Get to the substance of what yon really 
want to prove. 

Q. (By Mr. Blair.) Was he removed from that post and appointed 
to another post 7 

A. Yes, sir; his appointment was necessarily revoked by his ap- 
pointment to another post by the order which the Secretary of War 
had issued in general. 

Q. To what post was he appointed 7 

A. The post of Fort Union. 

Q. Have vou got his appointment there f 

A. I think not. 

A. Is it entered on the book 7 

A. It is entereil on the book. 

Q. How many post-traderships are there 7 

A. 1 think about a hundred. 

Q. How many of them have more than one trader 7 

A. I think not more than two. 

Q. Do you remember the time when General McDowell was at the 
office previous to the making of the order of the 25th of March, 18727 

A. Yes, sir. 

Q. Have you got theori^^nal of that order 7 

A I have not. The original of that order was left with Mr. Mur- 
phy, the reporter. 



Q. Were you present at the conversation between McDowell and 
the Secretary of War in regard to that order 7 

A. I was not present at one of the conversations, which took place 
in the inner room, the room next to the Secretary's corner room. Af- 
ter General McDowell came out of that room there was some conver- 
sation respecting that circular or order. 

Q. Do you recollect the points of that conversation, and can you 
repeat them so as to let the Senate understand the spirit of the par- 
ties in making that order 7 

Mr. Manager McMAHON. What do we want with the spirit of the 
conversation 7 Give us the fact, and we can draw the spint from the 
results accomplished by it. 

Q. (By Mr. Blair.) You understand what I want. State the cir- 
cumstances. 

A. General McDowell brought in his hand, to the best of my recol- 
lection, a draught of that order written in his own handwri ti nc. Con- 
versation took place between him and the Secretary of War as to 
every material point in that circular. It was read over together. I 
heard the reading and the conversation. At this late day I cannot 
recollect the precise language used in that conversation by either 
party ; but I do know that some of the points which were dwelt upon 
were the irresponsibility of soldiers to the trader for any goods pur- 
chased on credit, and tne position in which the soldier would stand 
without some law or rule put upon the traders in regard to their 
prices. The subject of trading in appointments was al^ dwelt upon 
in consequence of the article which appeared in the New York Trib- 
bnne ; and one of those paragraphs was at that time framed for the 
very purpose of correcting such abuses as appeared in that article in 
the Tribune. That is the best of my recollection about it. I copied 
from General McDowell's manuscript what is called now the original 
onler, which is in the hands of Mr. Murphy. 

Q. Did the Secretary express a desire to have all the evils com- 
plained of in that article remedied 7 

A. Yes, sir; I so understood him. 

Mr. Manager LAPHAM. One moment. To that form of question 
we object. 

Mr. BLACK. Stateyour objection to the form. 

Mr. Manager LAPHAM. It does not ask for anything that was 
said. 

Mr. Manager McMAHON. It is leading. That is the objection of 
the managers. 

After consultation by the managers the objection waa withdrawn. 

The question was read by the reporter, as follows : 

Q. Did the Secretary express a desire to have all the evils oomplahied of in that 
article remedi^ ? 

A. The paragraphs, to my understanding, were framed for the very 
purpose of meeting eveiy material point in that newspaper article. 

Q. (By Mr. Manager McMahon.) That was the object of that 25th 
of March, 1872, order 7 

A. That was my understanding. 

Q. (By Mr. Blair.) Did General McDowell have that article there 
at the time with him 7 

A. I do not know whether General McDowell had it. It certainjy 
was there with the Secretary of War. 

Q. Did you hear it discussed between them 7 

A. I did. 

Mr. Manager LAPHAM. The article in the Tribune you mean 7 

Mr. BLAIR. Of course, the article in the Tribune. (To the wit- 
ness.) How was it discussed between these officers 7 

A. I heard them discuss that article. 

Q. (By Mr. Blair.) Did they discuss the language that was used 
in the order to meet the points of the article 7 

A. Yes, sir. 

Q. Was the discussion long continued 7 

A. Not very long. The omer was already fi*amed, and the conver- 
sation took place, as I understand and i-emember it^ for the purpose 
of meeting by words, if words could express it, the points of that ar- 
ticle, to stop'such abuses as were alleged to exist there. 

Q. Are these the books that are called the semi-official index-books 7 
(Referring to the books produced by the witness.) 

A. Yes, sir ; these are tliose books. 

Q. Were thoy kept by you 7 

A. They were kept by me. 

Q. Was this Marsh letter that we have heard about here entered 
on these books 7 

A. Yes, sir. 

Q. How was that book — take one of them — prepared 7 

A. When I was placed on duty in the office of the Secretary of 
War^ that is to say in General Belknap's room, I had handed to me 
by him many letters, both official and those that were personal, which 
I found it necessary to keep the run of in my memory. For that pur- 
pose I got this book. I was not directed to get it by General Bel- 
knap. I did it because it is the usual form of Keeping public recoixls 
in the Deimrtracnt of War. In it I entered everything that I thought 
it material to remember, so that I should be relieved from the tax 
upon my memory and have it here where I could always refer to »*i 
and see what had been done with such a communication. 

Q. Now I want the Senate to understand what is the character oi 
these books. Are they secret books 7 Were they regarded in any 
sense by the Secretary as secret books f 
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Mr. Manager LAPHAM. That we certainly object to— how they 
were regarded by the Secretary. 

Mr. BfJLlB. Well, I will make it different. (To the witness.) 
Were they regarded in the Department as secret books 7 

A. No, sir ; I think not. 

Mr. Manager LAPHAM. By " secret " you mean " private,** I sup- 
pose? 

Mr. BLAIR. Yes ; books to be withheld for any reason from oCBl- 
cial examination. 

The W1TNK88. There was no such character as that about them. 
They lay on my desk subject to even^ body's inspection who came in. 

Q. (By Mr. Blair.) What sort of papers were put upon them 7 
Give some general idea to the Senate of the character of the papers 
that were eutered upon those books. 

A. I do not know that I could do that better than by reading one 
or two of them to show their character. 

Mr. BLAIR. Well. 

The Witness. Take the top of this pace 

Q. Is that the page on which the Marsh letter appears to be en- 
tered? 

A. No, sir ; that is in the other book. 

Q. Suppose you take that book and look that up and Just read what 
is eutered on that page where the Marsh letter is. 

A. [After examining a book.] 

£. A. Fierce, San Rine, Indiiua. 

Letter received on Gib of October d»ted October 3, 1870. 

ReoomoienUed by the Vice-President and Senator Prstt for tiiepoet-tradershipat 
Cunp Supply. 

The next entry is : 

Charlee Hnbbell, Keoknk. 

RequMts letter of introdaction to Oeneral Schofleld and to the officers comniNid- 
ing at San Diego. 

G. L. Lilly, Washington. 

Inquires what proof or evidence will be required to establish a claim onder the 
loint resolution of July 11, 1&70. 

G. S. Wilson, Dubuque. 

EeoomnienoH J. U. McKnight for a post-trader. 

Allen Dodge, Georgetown. 

Requests an appointment as agent of the Goyemment for the sale of arms. 

That shows the character. 

Q. Is not the Marsh entry on the same page f 

A. Yes, sir.* 
C. P. Marsh. 

Letter leceived October 10, 1870, dated October 8, 1870. 
C. P. Marsh, New York. 

Requests that the appointment of post-trader at Fort Sill be made out in the 
name of John S. Rvans. 

Cross-examined by Mr. Manager McMahon : 

Q. How long have you been chief clerk in the War Department T 

A. Since Ju^^ 1872. 

Q. What position prior to that time did you occupy in the War 
Department T 

A. I was the Secretary's clerk. 

Q. How long previous to 1872 T 

A. Since November 1, 1869. 

Q. During the time you were clerk to the Secretary you were tol- 
erably familiar with bis Uusiness f 

A. I cannot answer that so broadly. I knew something about it. 

Q. These indexed books that you have shown us relate all to the 
public business, do they not? 

A. I think not. 

Q. Have you any particular letter there now that you can pick out 
that does not refer in some way to the public business ? 

A. [After examining.] Here is one. ''William Read, chairman, 
Philadelphia. Invitation to reception of Saint John's Commandery." 

Q. Addressed to him as Secretary of War, was it not! 

A. Tes, sir. 

Q. Give me some other instance. 

A. I should not say ** as Secretary of War.** That I cannot stat«. 
Of course it was addressed to General Belknap. What the address 
is I do not remember now. 

Q. Give me some other instance of a letter purely private? 

A. " Chairman of the Father Matthew convention, Henry V. Mul- 
hall. An invitation to the Secretary to be present or to write a 
friendly letter for publicaf ion." 

Q. That is to him as Secretary of War, is it not f 

A. I do not know. 

Q. He did not belong to the Father Matthew Society, did he f 

A. I do not know. 

Q. Give me another instance. Take one that is a business matter, 
outside of invitations to him as Secretary of War. 

A. The next one is : 

H. J. Ramsdell, Washington correspondent Tribune. 

Wants copies of public documents for use of the London correspondent of the 
Tribune. 

Q. Is that about Mr. Belknap's private business f 

A. I do not know that it is. 

Q. I do not want anything except some instance about his private 
correspondence that is indexed in that book. Is it not either some- 
thing official or semi-officiaU that is entered there ? 



A. Here is " Professor Cameron, of Princeton," who " wants letters 
of introduction to people abroad." 

Q. That is addressed to him as Secretary of War officially, is it not f 

A. I do not know. 

Q. I will pass from that, if you cannot give me any other instance. 
Why did you give these books up and send them to the Secretary of 
War when the great m^ority of letters that are referred to there 
concern the public business f 

A. A great many of these letters will be found upon the public files. 
When they were of an official character they were sent to the public 
files as well as entered here. Of course, those letters are still on the 
public files. 

Q. Mr. Marsh's letter, however, requesting the appointment to be 
mode to Mr. Evans was not on the public tiles 9 

A. No, sir. 

Q. You have been speaking about opening a book of post-traders 
after the new law was passed in July, 1870. That is the book that 
you opened, is it 9 [Exhibiting one of the books produced by the wit- 
ness. Y 

A. Yes, sir ; it is. 

Q. Your first column is headed "Garrison 9" 

A. Yes, sir. 

Q. The next is headed <<Po6t f" 

A. I believe so. 

Q. In that column is entered the name of the particular post f 

A. Yes, sir. 

Q. And the third column is entered under the head of " former 
trader." That means the man who was in when the law was passed f 

A. Yes, sir. 

Q. The next is " present trader." What does that mean ; the per- 
son who was appointed by the Secretary under the new law 7 

A. Yes, sir. 

Q. Then the next column, "appointed," gives the date of his ap« 
pointment ; the next the date of his acceptance, under " accepted ;" 
and then the next column is "by whom recommended;" and the 
next, "remarks!" 

A. Yes, sir. 

Q. Now look at your book and state how many different applicants 
there were for this position at Fort Sill and by whom they were rec- 
ommeoded. Give us the names, one after the other, of all the differ- 
ent applicants for the position. 

A. I can give you such names as are on the book. 

Q. That will do. 

A. But the date of the application I cannot give yon. 

Q. That will do for the present. 

A. John J. Fisher, recommended by officers. 

E. H. Dnrfee by Senators Rice, McDonald, and L. H. Rouse. 

C. P. Marsh by Senator Sherman and Hon. Job Stevenson. 

W. O. Latimer by Hon. Alexander McDonald, Hon. Thomas Boles, 
Hon. John Cobum, and J. C. Abbott. 

General W. W. McCall by Hon. Simon Cameron. 

Henry Warren by J. W. Flanagan, O. P. Snyder, and Hon. W. 
Williams. 

Those are all the entries that are in my handwriting. 

Q. There are some others, are there not 9 

A. Yes, sic 

Q. Give us all from that record. 

A. Levi Wilson, recommended by General Hancock, General Pope, 
General Sheridan, and General Van Vliet. 

William Matthewson, by L. L. Crounse. 

W. C. Hershberger, by Colonel Lewis Nye and Senator Sherman. 

These latter ones are entered subsequently to the commencement of 
this trial. 

Q. I do not care about those. 

Mr. Manager LAPHAM. Since this trial commenced 9 

A. The last one I read, by Senator Sherman, was referred to the 
post council of administration. 

Q. (By Mr. Manager McMahon.) Where is the letter that you refer 
to there in your band writing as sent by Senator Sherman recommend- 
ing Mr. Caleb Marsh 9 You had charge of these papers ; where is 
that letter 9 

A. That letter 'ifent on the public files and is there stilL 

Q. Have you it there now 9 

A. It has been produced before your committee. 

Q. The letter of Senator Sherman 9 

A. No ; no letter of Senator Sherman. 

Q. That is what I want to know about. Why did you enter there 
"Recommended by Senator Sherman " when you have no letter from 
Senator Sherman 9 

A. There may be a recommendation verbally aa well as by letter. 

Mr. CARPENTER. This is not index of correspondence merely. 

Mr. Manager McMAHON. We shall find out atiout that. 

The Witness. I do not understand why this entry was made of 
any recommendation from Senator Sherman when none appears. I 
do not recollect whether he ever recommended him or not, of my own 
knowledge. 

Q. You have no recollection at all of any letter from Senator Shsr- 
man9 

A. None whatever. 

Q. Have you any recollection of any communication from the Sec- 
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vetBTv of War to enter Senator Sherman as a person recommending 
Marsh f 

A. No, slr^ I do not recollect any such thing. 

Q. How did that get on your book^ then f 

A. I cannot understand it myself. 

Q. How did Job Stevenson's letter get on that book when it was 
dated the 2d of November, a month after Mr. Evans was appointed 1 

A. I think I have explained heretofore that before I opened this 
book I kept lists upon which I entered recommendations. In draught- 
ing off from those lists I may have added any other name that came 
in m the mean time. 

Q. By the recommendations that were put on file yon mean the 
recommendations upon which the appointment was made, do you not f 

A. Any recommendation that came. I do not know whether it was 
the recommendation on which the appointment was made or not. 

Q. We will pass from that. You know of no letter or no verbal 
recommendation by Senator Sherman f 

A. I have no recollection of any. 

Q. This book was opened immediately after the law was passed 
was it not f 

A. I. think this book was not opened probably for two or three 
months after. 

Q. You remember when the law was pending in Congress, do you 
notf 

A. Not distinctly. 

Q. Do you not remember that there were conversations between the 
Secretary of War and members of Congress in regard to this particu- 
lar change of the law f 

A. I recollect something about it ; but it is very indistinct. 

Q. Do you not remember that the Secretary of War was anxious 
to have the law changed so that he should have the appointment of 
post-traders f 

Mr. CARPENTER. That is a little too general Ask him what the 
Secretary of War said f 

Mr. Manager McMAHON. I have a right on cross-examination to 
put a direct question. 

Mr. CARPENTER. You have no right to ask whether the Secre- 
tary was not anxious for a thing. 

Mr. Manager McMAHON. Since when under the law have I not 
the right to put a direct question 7 

Mr. CARPENTER. Since never. 

Mr. Manager McMAHON. That is well answered. I repeat the 
question, Mr. President. 

Mr. CARPENTER. The objection is 8im}>ly that they cannot ask 
him whether the Secretary of War was anxious for something. Ask 
him anything the Secretary of War said or did. 

Mr. Manager McMAHON. I will put the question in this way. 
(To the witness.) Did he not take an interest in the passage of the 
law changing the appointment of post-traders as it did f 

A. I suppose he did. 

Q. (By Mr. Manager McMahox.) Do you not know that he did 9 

A. t have not much recollection about it. 

Q. Have you not testified that he did f 

A. I do not recoUect. 

Q. Did you not testify before the board of managers that he did? 

A. I do not recollect. 

Q. Were you not sworn before the board of managers in their room 
in this building f 

A. I was. 

Q. Was not that question put to you f 

A. I have no recollection of it. I may have said something in gen- 
eral terms ; I do not recollect. 

Q. What do you say now ; did he not take an interest in having 
the law .changed so as to vest the appointment of post-traders in 
himself? 

A. To the best of my recollection be did take some interest. 

Q. As soon as the law was passed, where did the Secretary of War 
gof 

A. That I do not know. 

Q. Do you not remember his taking a trip to Iowa f 

A. I recollect his taking several trips to Iowa. 

Q. At that particular time do you not remember that he was gone 
to Iowa for some time f 

A. No, sir ; I have no recollection about it that is of any conse- 
quence ; indeed I have no recollection at all of his going about that 
time. 

Q. Look at your poet-trader book, and give us the date of the first 
appointment of any post-trader under the new law. 

A. That would be pretty difficult to find. 

Q. It will not be if you run through the dates. Give us the earli- 
est. See if you find any earlier than the Ist of October, 1870. [The 
book was handed to the witness and examined by him.] State after 
an examination of this book what is the date of the earliest appoint- 
ment by the Secretary of War of any post-trader under the new law. 

A. I do not know of my own knowledge. 

Q. I ask 3^ou to state it from the book. 

A. That shows either October 5 or 6. There are several of Octo- 
ber 6. 

Q. You hold in your hand what is a book, as I understand, that is 
kept as a sort of official record by yon in regard to post-traders f 



A. Yes, sir. 

Q. By whom recommended and who was appointed, the date of his 
afipointment, the date of his acceptance, and everything connected 
with it, and you have a final column there for '* remarks," have yoa 
notf" 

A. Yes, sir. 

Q. State whether that book shows anything of the letter which we 
have produced here in which Caleb P. Marsh requests the appoint- 
ment at Fort Sill to be made out in the name of John S. Evans. 

A. No, sir, this book would not be likely to show that. 

Mr. Manager LAPHAM. That we did not ask. 

Q. (By Mr. Manager McMahon.) It does not show it, does it f 

A. It does not. 

Q. The letter that I speak of now is the letter that you iicave up to 
the Secretaiy of War the day before or the da^ of his resignation f 

A. I do not think I gave it up to him. I think I gave it up to him 
with the package. 

Q. (By Mr. Manager Lapham.) Do you mean that you did not give 
it singly? 

A. Yes, I do not think I did ; I think I put it in the package. 

Q. (B:^ Mr. Manager McMahon.) You picked it out singly f 

A. I picked it out singly and looked at it. 

Q. When you j;o back to the War Department we want you to ex- 
amine the official records there of the issuing of orders and the send- 
ing of letters from the 17th day of July, 1870, to the Ist day of Sep- 
tember, 1870, and then tell us when you come back whether Secretary 
Belknap was in Washington City during that time, and, if so, how 
long, and, if not here, where he was. These two indexes and the one 
that indicates the letter of Marsh of October 8 are the books that 
you surrendered to the Secretary of War with certain letters t 

A. Yes, air. 

Q. On the day or about the day of his resignation T 

A. Somewhere thereabouts. I do not recollect the precise date. 

Q. About how many letters; how large a package f 

A. I think there was a package about the size of the book. [Ex- 
hibiting one of the memorandum books produced by the witness.] 

Q. (By Mr. Manager Lapham.) About how many in number should 
you judge? 

Mr. CARPENTER. Are they not all indexed there T 

A. They are not all here A great many of them are on the poblio 
files. 

Mr. Manager Lapham. Our question is as to the number delivered 
to the Secretai-y. 

A. I cannot tell the number delivered to the Secretary, because all 
were not delivered that are marked on this index. 

Q. (By Mr. Manager Lapham.) But state something about it. 

A. I have no way of getting at the number. 

Q. (By Mr. Manager McMahon.) There were as many as two hun- 
dred, probably, were there not? 

A. There may have been all the way from fifty to three hundred ; 
I do not know. 

Mr. Manager McMAHON. That will do. The witness is not dis- 
charged. We want him to return after having made this seai'ch. 

Re-examined by Mr. Blair : 

Q. When was Evans appointed, according to that book ? 

A. [After examining.] October 10, 1870. 

Q. Look and see if the appointments at Forts Dodge, Hays, Reyn- 
olds, Sill, Sanders, Bridger, Buford, Ransom, Totten, Kandall, DaviS; 
Halleck, and a. number of others were not made before his. 

Mr. Manager McMAHON. We do not make any point as to (he 
onier of time. 

Mr. CARPENTER. We do. 

Mr. Mauager McMAHON. We make no objection, then. I simply 
thought you were oftering it as in answer to our cross-examination. 
Go aueaa. 

Mr. BLAIR. I thought you intended to show that there was great 
haste about the appointment of Evans. 

Mr. M.'inager McMAHON. Not at all. Wo.had another object. We 
wanted to get the date of the first appointment. There is no objec- 
tion to the question being answered. 

The Witness. The first appointment was at Fort Dodge, made 
October 6, 1870. 

Mr. BLAIR. You need not examine it now. Yon can take that list 
wilh you, and when you come back give us the dates. 

Mr. Manager McMAHON, (to the witness.) We understand that 
you are to examine each particular day between the dates I have 
given you and find out what days the Secretary signed the letters 
and oiders in the War Department. 

By Mr. Carpenter : 

Q. Do you not recollect that the Secretary of War was in Iowa in 
September of that year f Were you not there with him at Des Moines 
at a military gathering there ? 

A. Yes, sir ; now that you speak of the military gatheriog I remem- 
ber that I was there. 

Q. Was General Belknap there f 

A. General Belknap was there. 

Q. And came from there back to New York ? 

A. I think he did. I do not recollect that. 
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Mr. CARPENTER. The testimony of Mr. Marsh takes it up and 
shows that he remained there some days and then retnmed to Wash- 
ington. 

Mr. Manager McMAHON. Yes. 

Q. (By Mr. Carpenter.) Aboat how long was he in lowaf 

A. To the best of my recollection, about ten days or two weeks. 

By Mr. Manager McMahon : 

Q. Do you remember the date of that gathering in Iowa f 

A. I do not. 

Q. Was it about the 1st of September f 

A. I think it was. 

Q. What makes you think it was about the let of September? 

A. Well, I do not know what makes me think so. That is my im- 
pression. It was just at the end of the summer or beginning of the 
fall. 

Q. Did you go with himf 

A. I think I did. 

Q. You went from here to New York first, did you not t 

A. I do not recollect that. 

Q. You went from New York then West to Iowa, did you not T 

A. I do not recollect. 

Q. Did you not return by way of New York T 

A. I do not think I did. I may have done it. 

Q. Did yon return with General Belknap f 

A. That I do not recollect. 

Q. Do yon remember now that Mr. Evans was here trying to work 
up his application for this post- tradership just after the law passed f 

A. I do not recollect much about that, because I very seldom spoke 
to Mr. Marsh. 

Q. I am not speaking of Marsh ; I am speaking of Evans. 

A. I know Mr. Evans was here. 

Q. How soon after the law was passed was it that he was here f 

A. That I do not recollect. 

Q. Was It not a short while 7 

A. I do not know. I do not recollect that distinctly. 

Q. Do you not remember now that he field a recommendation that 
was dated on the 2dd of June, 1870, nearly a month prior to the pas- 
sage of the law 7 

A. I do not know anything about that. 

Q. Do you not remember seeing Mr. Evans out in Iowa 7 

A. No, sir ; I do not recollect that. I have heard that said, but I 
do not recollect it. 

Q. Do you not remember that Mr. Evans was out there and made an 
application to the Secretary of War for this place, and that he told 
bim to wait until he got to Washington ; that he would not consider 
these matters until he got back to Washington City 7 

A. I have no recollection of ever hearing him say that or seeing 
him there. 

Mr. BLAIR. We ask the Secretary to read an extract from the re- 
port of the Secretary of War. 

Mr. Manager McMAHON. We have no oblection to that going in 
in view of the fact that it was after the election of the incoming 
Congress. 

Mr. CARPENTER. If you have no objection it is not worth while 
to sum np on it at present. 

Mr. Manager McMAHON. I simply state the fact. 

Mr. BLAIR. This is an extract from the report of the Secretary of 
War for the year ending June 30, IST.S, the annual report. 

Mr. Manager McMAHON. It is really December, lri75. 

The Chief Clerk read from the report of the Secretary of War, 
dated November 22, 1875, as follows : 

By the act of July 15, 1H70, the Secretary of War wm anthorised "to permit one 
or more trading establiahmeDts to be maintained at any military post on the front- 
ier, nut in the vicinity of any city or town, when he oellevua ancb an establish- 
ment is needed for tho accomniodation of emifraats, freigliters, or other citizens. 
The persons to maintain snch eHtablishmenta snail be appointed by him, and shall 
be under prot«ctif*n and control as camp-followers." Tlus changes the previous 
custom, under which the department commander bad charge of the appointment 
of sutlers for military posts. I sngsest that a law bo passed giving the appoint- 
ment of sutlers, as heretofore, to department commantfem. Including in its provis- 
ions authority, as it now exists, to the council of administration at each post to 
retaliate the prices of the goods to be sold by the traders, and also authority to the 
proper military commander to limit the amount to which a soldier shall be trusted 
D V tho sutler, that amount to be collected from his monthly pay. A provision of this 
kind would, I think, be wise, as it would prevent that excess of expenditure which 
now occurs where there is no supervision exercised. 

Mr. Manager McMAHON. Gentlemen, have you any other message 
or recommendation prior to that, between 1870 and I&75 f We have no 
objection to that going in as well. 

Mr. CARPENTER. We desire to return our thanks for the eueh- 
ing generosity of the managers, which we have not noticed until very 
recently, or else we should have acknowledged it before. 

Mr. Manager McMAHON. It was to the poverty of the gentlemen 
that I made the appeal. I knew they had none to offer. 

Mr. CARPENTER. That detracts very much from the generosity 
I gave the manager credit for. 

Napoleon B. McLaughlin sworn and examined. 

By Mr. Blair : 
Question. State your position and occupation. 
Answer. I am a mt^jor rn the United States Army, Tenth Cavalry. 



Q. Where st>ationed T 

A. At Fort Sill. 

Q. How long have you been stationed at Fort Sill T 

A. Nearly two years. 

Q. Are you a member of the council of administration at that post? 

A. A council of administration is appointed every month or two. I 
was a member of the council of administration two mouths ago at 
Fort Sill. 

Q. Was Mr. J. S. Evans recommended by you as a member of that 
council for the post-tradership f 

A. He was. 

Q. Did the whole council join in his recommendation f 

Mr. Manager McMAHON. When is this that you are referring to; 
what date? 

Mr. BLAIR. When he was a member of the council. 

Mr. Manager McMAHON. That is since March 2, Hf^fd, is it not. 

Mr. BLAIR. Yes. 

Mr. Manager McMAHON. That has been ruled out by the Senate, 
Mr. President; the recommendations of this party 

Mr. CARPENTER. The record was ruled out. We now want to 
establish the fact by the witness. 

Mr. Manager McMAHON. Perhaps I ought properly to ask first 
what you expect to prove. 

Mr. CARPENTER. To prove that Mr. Evans was a first-rate trader 
and good business man. 

Mr. Manager McMAHON. I expect we shall agree to that. 

Mr. CARPENTER. That is the end of it, then. 

Mr. BLAIR. That is all we wanted to prove by Major McLaughlin. 

Mr. CARPENTER. Let us have tiiis agreement understood. I un- 
derstand that the managers consent that Mr. Evans was a first-class 
trader and a good business man, recommended unanimously by the 
board? 

Mr. Manager McMAHON. We admit that the appointment itself 
was a good appointment ; but it was unfortunate that he had to get 
it in the way he did. . That is our admission. 

Mr. CARPENTER. I guess we had better go on with the witness. 
Your generosity is fading out again. 

Mr. ALonager McMAHON. I concede all you ask. 

Mr. Manager HOAR. We concede that he was a good post- trader 
and a good business man. 

Mr. Manager McMAHON. We do in good faith. 

Mr. CARPENTER. And was unanimously recommended by the 
council of administration and all the officers at tho post about the 
8th dav of March, 1876 f 

Mr. Manager McMAHON. Yes, sir. 

Mr. CARPENTER. That is admitted, is itT 

Mr. Manager McMAHON. Yes, that is agreed. Not only was he 
so then, but was back in 1870 as well. 

Mr. BLAIR. Then we need ask no more questions of this witness. 

Mr. Manager McMAHON. We shall put none. 

Christopher C. Augur sworn and examined. 
By Mr. Blair: 

Question. What is your rank and present oommandf 

Answer. My rank is that of brigadier-ceneral in the Army, and I 
at present command the Department of the Gulf. 

Q. How long have you held that command f 

A. I have held that command since some time in Maioh of last 
year. 

Q. Where did you oonmiand previously f 

A. I commanded previously to that the Department of Texas. 

Q. How long did ^ou command in Texas f 

A. I commanded in Texas from early in January, 1872. 

Q. Did these several commands that yoo have held bring you into 
relations, correspondence, and official communication with the Sec- 
retary of War ? ^ 

A. Yes, sir. 

Q. Did you become well acquainted with himf 

A. Very well. 

Q. Will ^ou be good enough to state, from your own knowledge 
and from his reputation among commanding officers in the service, 
what his character is as an effluent and honest administrator of his 
Department f 

A. So far as I know and so far as I had relations with bim in ref- 
erence to my own department — I speak particularly of that — and so 
far as I know in other respects, his administration was regarded as 
a just, able, and efficient one. He was zealous for the interests of the 
service, so far as my own departments were concerned. I know that 
from his manner and from my intercourse with him. 

Q. Was his character upright in dealing with all biisineesf 

A. So far as I ever beam. 

Cross-examined by Mr. Manager McMahon : 

Q. Where did Mr. Belknap reside before he was appointed Secre- 
tary of War f 

A. I do not know of my own knowledge. I understood that he was 
a resident of Keokuk, Iowa. 

Q. Were you aware of the fact that he was collector of internal 
revenue for some years in Keokuk, Iowa f 

A. Not of my own knowledge. 
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Mr. CARPENTER. Will the managers fltate what the object of that 
kind of examiuation is 1 

Mr. Manager McMAHON. I want to inquire upon cross-examina- 
tion the extent of the witness's knowledge, and to open a matter that 
we may go into before we get through. The gentleman would not 
take our admission, and now we want to inquire what the reputation 
of General Belknap may have been at Keokuk, Iowa, in public mat- 
ters in connection with internal revenue. 

Mr. CARPENTER. We shall be glad to have you do it. 

Mr. Manager McMAHON. The gentlemen may laugh ; but if they 
press the inquiry we have the right to cross-examine. 

Mr. CARPENTER. You can sail right in. 

Q. (By Mr. Manager McMahon.) State whether you had any ac- 
quaintance with or Knowledge of what people said about him in the 
town in which he lived as to his reputation for honesty and fair deal- 
ing in public office. 

A. I Know nothing of it. 

Q. About how much asHociation have you had with people who are 
intimately acquainted with General Belknap f 

A. None, except with officers of the Army. 

Q. How near did you ever live to General Belknap T 

A. I do not know. I have been on the frontier at Omaha since 1B67 
and in Texas. I do not know where the Secretary resided during that 
time. 

Q. And you have no knowledge of what his neighbors and those 
who associated with him say about him at home in Keokuk f 

A. No, sir ; I only know him through his connection with the Army. 

Ralph P. Lowe sworn and examined. 
By Mr. Carpenter : 

Question. Where do you reside f 

Answer. In Washington City. 

Q. How long have you resided here ? 

A. Two years last May. 

Q. Where did yon previously reside T 

A. I formerly resided at Keokuk, Iowa. 

Q. What official positions have you held in the State of Iowa f 

A. I was prosecuting attorney for the State of Iowa and for the 
Federal Government a part of the time; I have been on the district 
bench ; I have filled the office of governor and member of the supreme 
bench of Iowa. 

Q. How long had you lived in Keokuk before coming here 7 

A. Twenty-five years. 

Q. How long have yon known and how intimately have you known 
General Belknap f 

A. About a quarter of a century. 

Q. How intimately f 

A. I should think as intimately and as closely as any other person 
outside of his own family. 

Q. Do you know his reputation and character in the city of Keokuk 
in regard to private and public life f 

A. I think I do. He was a close nei^^hbor of mine. He lived next 
door to me with his family up to the time he came here as Secretary 
of War. 

Q. What was that character? 

A. I think it was very good. During the twenty-five years I have 
known the General I had no reason to distrust 

Mr. Manager McMAHON. Never mind that. It is only his general 
reputation among his neighbors that is competent. 

Q. (By Mr. Carpenter.) As the manasers are getting a little 
anxious on one point, I will ask you if you know anything about his 
reputation as internal-revenue collector f 

A. I know something of it, his general reputation. 

Q. Was that good? 

A. The collections of the internal revenue in that district were very 
large, unusually large during the time he was collector. I think the 
collections were very close indeed. 

Mr. Manager McMAHON. That is not the question. The question 
is his reputation. I obiect, of course. The proper question is what 
his neighbors said on the point. 

Q. (By Mr. Carpenter.) Very well ; what was his reputation in 
that respect f 

A. I think it was very good indeed. 

Cross-examined by Mr. Manager McMahon : 

Q. Were yon ever connected with him in business f 

A. Yes, sir ; he was a partner of mine in the practice of the la^ . 
When he first came there he entered my office as partner. 

Q. By whom was he appointed collector of internal revenue f 

A. I presume he was appointed by the President of the United 
States. 

Q. Who was President at that time 7 

A. I believe it was Andrew Johnson. 

Q. How long did he hold that place f 

A. He held it up to the time he was appointed Secretary of War ; 
two, three, or four years. 

Q. Are you acquainted with Hon. Mr. McCrart, Representative 
from that district f 

A. Very well. 



Q. You can state now all you know about certain charges, if any, 
being preferred against the collector of internal revenue, if there were 
any, lu regard to the management of matters in that district. 

A. I never heard of any. 

Q. Was there not an effort made for his removal? 

A. I never heard of it. 

Q. Are you not aware that Mr. McCrart when elected made formal 
application to have him removed f 

A. I am not. I never heard of it before. 

Q. You did not know that f 

A. No, sir. 

Q. I understood you to say that you left there two years ago. 

A. A little over two years ago. 

Mr. CARPENTER. Will the Sergeant-at-Arms go over to the House 
and request Mr. McCrary to come here as a witness 7 

Mr. Manager HOAR. I think Mr. McCrary has gone home for the 
session. 

The Witness. Mr. McCrary has returned home. He is not here. 

Mr. Manager McMAHON. I was not aware of the fact myself when 
I put the question, or I should not have put it in that shape. 

Mr. CARPENTER. We ask the court now for a subpoena to be 
issued at once and be delivered to the 8ergeant-at-Arms at once for 
Hon. Mr. McCrary, a member of the House from Iowa. . 

Mr. Manager McMAHON. The gentleman had L)etter put it in a 
different shape. Mr. McCrary being a member of the House, and 
the House being in session, whether a subpcBua could reach him is a 
question that the gentleman had better consider. 

Mr. CARPENTER. He cannot protect himself against a subpoena 
of the court by leaving bis duties m the House. 

Mr. Manager McMAHON. If the House has given him leave, it is 
a matter between him and the House. 

Mr. CARPENTER. If he is absent on leave he is a private citizen 
pro tan to. 

Mr. Manager McMAHON. I have no further suggestion to make. 

Mr. CARPENTER. Much obliged to you for what you have made. 

Mr. Manager McMAHON. I will proceed with the cross-examina- 
tion of Mr. Lowe. TTo the witness.) Have you never heard the 
transactions of the defendant impeached by people that were his 
neighbors out in Keokuk, Iowa 7 

A. I never heard of but one circumstance, and that grew out of his 
real-estate operations. All the real-estate operators there went over 
the board in the crisis of 1857, and General Belknap, like all the oth- 
ers, was unable to meet all the liabilities that he had incurred duriug 
the few years prior to that crisis. 

Mr. Manager McMAHON. I do not care about those matters. 

Mr. CARPENTER. Had you not better go on and press it 7 

Q. ( By Mr. Manager McMahon. ) What I want to get at is whether 
you ever heard any person speak of his transactions ; I do not want 
the transactions themselves. 

A. I heard of a rumor of a particular transaction which was settled 
to the entire satisfaction of all the parties as I understood. 

Q. It required settlement, did it 7 

A. I do not know ; it was settled. I saw Mr. Lomax's communica- 
tion to the Tribune — he wa^ the party concerned — in which he stated 
that the transaction had been settled to his entire satisfaction, and 
I think of the public there generally. 

Q. While that thing was unsettled was there talk about it 7 

A. There was some talk about it. 

Q. Of what character 7 

A. Of the character that he did not meet his liabilities ; that he 
had incurred a certain liability which he waa unable to meet; but as 
soon as he got able, as soon as he came out of the Army, he bad 
some money and settled it to the satisfaction of all parties. The 
transaction came out, I think, while he was in the Army. He did 
not meet the liability at the time perhaps he should have done, but 
very soon after he came out it was arranged to the satisfaction of 
everybody. 

Q. What did yon hear, if anything, in regard to his transactions as 
collector of internal revenue, not only at the time that he was col- 
lector, but at any time then or subsequently 7 

A. All that I heard was very good ; all in his favor. 

Q. That is, there was a great deal of revenue 7 

A. I heard that he was praised here at Washington for his prompt- 
ness and fidelity as an officer and for the large collections which he 
made in that district. 

Q. Do yon not know that they made very large collections in Mis- 
souri; that while the thing was running ''crooked'' there the collec- 
tions were very large 7 

A. I do not know. I did not hear anything about that. 

Q. And since the law is enforced the collections are very small, are 
they not 7 

A. I do not know about the operations in Missouri. I never heard 
anything about them until this '' whisky ring" was ferreted out and 
the parties punished. 

Re-examined by Mr. Carpenter : 
Q. Yon said that a cert'*^n transaction was settled. The manngci 
asked you if it was a transaction that needed settlement. How ih it 
abont book accounts between two individuals; do they need settle- 
ment? 



Digitized by 



Google 



TRIAL OF WILLIAM W. BELKNAP. 



267 



A. I Boppose 80. 

Q. When a promiseory note is paid that is a settlement of the note, 
is it not f 

A. I presume so. I understand it to be so. 

Q.The sum and substance, head and front, of this thing was that 
Ocueral Belknap was a little short at one time f 

A. Yes, sir, unable to meet his real-estate obligations. 

Q. That is common with all speculators in that town? 

A. Yes ; about three-fourths of the town, I think, became bankrupt 
then. 

Q. Of course I understand you to say, Governor, that he subse- 
quently did meet the obUgation to the satisfaction of the man to 
whom he was owing t 

A. I saw a statement under the hand of Bir. Lomax to that effect. 

Mr. CARPENTER. Mr. President, I desire to call Senator Aluson, 
of Iowa. 

The PRESIDENT pro tempore. The Senator will stand in his place 
and be sworn. 

Hon. William B. Allison sworn and examined, standing in his 
place. 

By Mr. Carpenter : 

Question. Where do you reside f 

Answer. I reside at Dubuque, Iowa. 

Q. How far from Keokuk 7 

A. About two hundred miles. 

Q. How long have you known General Belknap f 

A. I have known General Belknap since 1859, 1 think. 

Q. Are you acquainted with his general character and reputation 
in the city of Keokuk, and the State of Iowa, and all around that 
neighborhood? 

Mr. Manager LAPHAM. Mr. President. I desire to make an objec- 
tion to that question. If there is any rule in the world that is well 
settled, it is that a witness not of the vicinage of the person to be 
sustained cannot be called to prove his general character. No man 
can go two hundred miles for the purpose of ascertaining the repu- 
tation of another and then testify to it. The question has been re- 
peatedly decided. 

Mr. BLACK. How near must he be 7 

Mr. CARPENTER. Will the honorable manager allow me a ques- 
tion 7 

Mr. Manager LAPHAM. Certainly. 

Mr. CARPENTER. What would be the vicinage of General Grant 
if his character was in question, or General Sherman, or General 
Phil Sheridan 7 

Mr. Manager LAPHAM. Either their former residence or their 
present residence. 

Mr. CARPENTER. We could take our choice? 

Mr. Manager LAPHAM. Yes. 

Mr. CARPENTER. But could not take both. 

Mr. Manasrer LAPHAM. You may prove the ^neral reputation of 
General Belknap at any former period of his life by anybody that 
knew what it was ; but I admit tnat the rule is perfectly well settled 
in all courts that no man can go from the vicinage of another a dis- 
tance of two hundred 4uiles and there learn sufficient to enable him 
to speak upon a question of general reputation. 

Mr. BLACK. What is the precise distance, Mr. Lapham ; how 
many miles, furlongs, feet, and inches must the witness have resided 
from the party's residence 7 

Mr. Manager LAPHAM. Within what is termed *' the neighbor- 
hood." 

Mr. CARPENTER. That means the Jurisdiction of the Justice of 
the peace, does it not 7 Is not that '* the vicinage^ to which the man- 
ager refers 7 

Mr. Manager LAPHAM. Not quite that. 

Mr. Manager McMAHON. I suggest that the proper foundation is 
this : If the witness who proposes to speak is well acquaint^ed with 
the neighbors who are about the party, ne can then speak as to what 
the neighbors say. I think that is the true rule. 

Mr. CARPENTER. Will not the reporter read that question 7 

The PRESIDENT pro tempore. The reporter will read the question. 

The question was read by the Official Reporter, as follows : 

Q. Are yon acqnainted with his (Belknftp'n) ceoeral character and reputation in 
the city of Keokuk, and the State of Iowa, and all aroond that neighborhood ? 

The PRESIDENT pro tempore. Do the managers insist on the ob- 
jectiou f 

Mr. Manager LAPHAM. Yes, sir ; we object. 

The PRESIDENT pro tempore. Shall this interrogatory be ad- 
mitted 7 

The question was decided in the affirmative. 

The PRESIDENT pro tempore. The question will be answered. 

A. I have no special knowledge of General Belknap's character at 
Keokuk. Of course I know a good many people in Keokuk. I know 
in the State of Iowa, that, so far as acquaintance goes, he bore a 
good name. 

No cross-examination. 

Hon. George G. Wbioht sworn and examined standing in his 
place. 



By Mr. Carpenter : 

Question. How long have you known General Belknap f 

Answer. About twenty-five years. 

Q. How far do you reside from him 7 

A. Counting Keokuk as his home, I reside about one hundred and 
fifty miles. 1 did reside, however, for fifteen years within fifty miles 
of him. 

Q. You say you have known him for about a quarter of a century 7 

A. Yes, sir. 

Q. Do you know his general reputation in the State of Iowa 7 

A. I think I do. 

Q. What is it, good or bad 7 

A. Good. 

Cross-examined by Bfr. Manager McMahon : 
Q. Did you ever hear a Keokuk man speak of Greneral Belknap 7 
A. O ! yes, sir. 

Q. Did you ever hear his integrity questioned 7 
A. Never. 

Thomas H. Ruoer sworn and examined. 
By Mr. Carpenter: 

Question.' You are an officer of the Army f 

Auswer. I am. 

Q. A graduate of West Point 7 

A. I am. 

Q. Have you been some years superintendent at West Point? 

A. I have been. 

Q. How long 7 

A. Since the 1st day of September, 1871. 

Q. Are you still there 7 

A. I am. 

Q. Have you as Superintendent of the Military Academy been in 
official communication and relations with the Secretary of War while 
General Belknap was in that office 7 

A. Yes, sir. 

Q. From your knowledge of General Belknap and his manner of 
doing business, I ask you what, in your opinion, was the general char- 
acter of that administration 7 

A. So far as the Military Academy is concerned, the character has 
been that of a person who was zealous for the welfare of the academy 
and attentive to his duties 

Mr. Manager McMAHON. That is not in issue in this case. 

Mr. CARPENTER. O, yes, it is. 

Mr. Manager McMAHON. I certainly must raise that question. 
We have no objection to his honesty, integrity, and official patronage 
being brought m ; but, as to the Military Academy, I fail to see how 
it comes in. 

Mr. CARPENTER. It only comes in as one branch of the service 
over which he was administering. 

Mr. Manager McMAHON. You are only entitled to ^,0 into general 
reputation. 

Mr. CARPENTER. General reputation as to each branch of the 
business. 

Mr. Manager McMAHON. No ; general reputation for honesty and 
integrity ; not in any particular branch, but generally. I submit the 
question to the Senate. 

Mr. CARPENTER. Let the question be reported. 

The question and answer were read by the Official Reporter, as 
follows. 

Q. From your knowledf^e of Creneral Belknap and his maimer of doing boaiiieae, 
I ask yoa what, in yonr opinion, has been the general oharacter of that adminis- 
tration t 

A. So far as the Military Academy is conoemed, the character hss been that of 
a person who was sealoos for the welfare of the academy and attentive to hia 
duties 

Mr. CARPENTER. Nothing further. 

Mr. Manager McMAHON. If that is all, we have no questions to 
ask. 

S. V. Bkn^ sworn and examined. 
By Mr. Cakpentbr : 

Question. Yon are an Army officer 7 

Answer. Yes, sir. 

Q. A graduate of West Point 7 

A. Yes, sir. 

Q. How long have you been in the service 7 

A. About twenty-seven years. 

Q. What is your present position 7 

A. Chief of Ordnance, United States Army. 

Q. Were you Chief of Ordnance during^ the time General Belknap 
was Secretary of War or some portion of it 7 

A. I have been Chief of Ordnance since June, 1874. 

Q. Before that, in what position were you 7 

A. I was acting Chief of Ordnance for several months prior to that 
date, and prior to that I was assistant in the office of the Chief of 
Ordnance since October, 18(59. 

Q. And from that time you were more or less familiar with the bus- 
iness of the office 7 
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A. Yes, sir ; entirely familiar with it. 

Q. What is about tbe amount of fands disborsed through your 
Bureau annually f 

A. 1 4lid not know that question would be asked, biit I jessed at 
it, and I should say that we have expended through the omce — I can- 
not say how much annually ; but since July, 1869, there has been ex- 
pended over $13,000,000. 

Q. Yours is a Bureau of the War Department f 

A. Yes. sir. 

Q. And the funds that go to that and to all the other Bureaus of 
the Department are in a general way supervised by the Secretary of 
War, are they not f 

A. Yes, sir. 

Q. Drawn on his reauisition from the TreasTiry Department f 

A. Yes, sir ; all of them. 

Q. I a^ you now, from your knowledge of General Belknap and his 
connection vdth the public service and yourself with him as public 
officers, whether in your opinion the general administration by Gen- 
eral Belknap of the War Department nas been a good one or a bad 
one or what it has been 9 

A. My impression is that his administration has been most excellent. 

Cross-examined by Mr. Manager McMahon. 

Q. Explain how this money was passed through the Secretary's 
hands and how many persons are in the difierent Departments who 
are checks upon it. It is not in his private pocket to handle as he 
pleases, is itT 

A. Not at alir 

Q. Explain how many checks there are upon that to guard it. 

A. Whenever I desire money to be sent to a disbursing officer at an 
arsenal, I make a requisition upon the Secretary of War for a certain 
amount of money under a certain appropriation to be transferred to 
that officer. He then makes a requisition upon the Treasury Depart- 
ment, and the money is sent from the Treasury Department to the 
officer. 

Q. How many different persons would be able to show that money 
had been abstracted by him if it had been abstracted by him, accord- 
ing to the checks and method of doing business in the Department f 

A. I cannot answer that question. 

Q. More than one person, would there not be f 

A. In fact, I do not see how he could abstract it at alL 

Mr. Manager McMAHON. That will do. 

Re-examined by Mr. Cabpenter: 

Q. Would it be possible for an unscrupulous Secretary of War to 
have fingers in contracts of considerably large amounts f 

A. If he had some one to help him, probably. 

Q. Are there not a good many ways by which a Secretary of War. 
if he were a dishonest man, could lav aside a good deal of money! 

A. I think so. I think it almost impossible to have the checks 
and balances so closely and perfectly arranged that a diBhonest man 
could not take advantage. 

Recross-examined by Mr. Manager Hoab : 

Q. Do yon mean to say that it would be possible for a Secretary of 
War to have those fingers— to use the phrase of the counsel— in con- 
tracts with your knowledge or without your knowledge f 

A. I say that usually in such transactions it requires more than 
one party. 

Q. But you were asked by the counsel whether it would not be 
possible for an unscmpulons Secretary of Waur to have fingers in con- 
tracts, and you said it would. Now I ask you whether tuat would 
be possible without your knowledge f 

A. I think it might be without my knowledge, but I have my 
doubts. I do not know that I could answer the question positively. 
I do not really know that he could very well. 

Q. Then it would not be possible for an unscrupulous Secretary of 
War to commit that dishonesty without being detected by you and 
being exposed? Is that what you mean to say f 

A. I should think it would be very difficult. 

Andrew A. Humphreys sworn and examined. 
By Mr. Carprntbr : 

Question. You are an Army officer, and a graduate of West Point f 

Answer. Yes, sir. 

Q. Chief of Engineers f 

A. Chief of Engineers. 

Q. How long have you been in the service f 

A. Since 1831, with the exception of a year or two. 

Q. Were yon Chief of Engineers during the administration of Bel- 
knap B» Secretary of War f 

A. I was. I became Chief of Engineers in August, 1866. 

Q. Your Bureau is part of the War Department, of coarse f 

A. Yes, sir. 

Q. Are your duties of such a character as to bring you into very close 
eommunication officially with the Secretary of War f 

A. Very constant and close communication. 

Q. From what you have seen and known of his administration as 
Secretary of War, I ask yon whether it has been a good one or a bad 
one! 



A. His reputation has been high as a man of integrity and as a man 
of ability. 
No cross-examination. 

R. B. Marcy sworn and examined. 
By Mr. Carpenter: 

Question. You are an officer of the Army f 

Answer. Yes, sir. 

Q. A graduate of West Point? 

A. Yes, sir. 

Q. What position do you hold at present f 

A. Inspector-General of the Army. 

Q. Have you held that office during the administration of Belknap 
in the War Department T 

A. All the time. 

Q. Are the duties of your office of a character to bring yon into close 
relations with the Secretary of War f 

A. Quite so. 

Q. From your knowledge and experience under his administration 
what do you say of it ; was it good or bad t 

A. I should say that he conducted the affairs of the War Depart- 
ment, in my judgment, with eminent zeal, ability, and integrity. 

Q. I want to ask you about sutlers in the Army previous to 1872. 
Under the old system were they always living at theur posts or were 
they sometimes living away from their posts f 

A. I never knew one who lived away from the post. There may have 
been exceptions to that, though. When I was stationed at military 
posts on tbe frontier, the sutlers always made their homes at the 
posts. They wore away purchasing goods a portion of the time, but 
they were generally at the post. 

Q. Was mere any regulation of the Army requiring them to reside 
at their poets previous to that of March 25, 1872? 

A. I do not think there was any specific regulation, but it was gen- 
erally understood that they were to do so. 

No cross-examination. 

William McKeb Dunn sworn and examined. 
By Mr. Carpenter : 

Question. Are yon an officer of the Army— the Judge-Advoeate-Gen- 
eral? 

Answer. Yes, sir. 

Q. Have you been present during the testimony so as to know what 
is meant by the '' Robinson letter ^that has been introduced hero f 

A. Yes, sir. 

Q. Where did you first see that letter f 

A. I think I first saw it in the office of the Secretary of War. 

Q. At what time T 

A. About the time it was received, I should think; not long after 
it was received. It was before there was any action taken ouHhe 
record of his triaL 

Q. Where did yon see it afterward. 

A. I saw it afterward in the office of the Judge- Advocate-€toneral. 

Q. You were assistant judge-advocate-generalat that time f 

A. At the time I first saw me letter I was the assistant Judge-advo* 
cate-general. 

O. Was the case of Robinson being considered in the office of the 
Judge Advocate-General f 

A. I think it was at that time. My recollection is that I was called 
into the office of the Secretary of War and was asked whether the 
record was in my office in the War Department building. It was 
not. That was the first I had heard of the case. 

Q. And that was about tbe time you saw the letter? 

A. I think so. I either saw the letter then or it was read to me. I 
became acquainted with the contents of the letter in some manner. 

Q. While the case of Robinson was under consideration in the De- 
partment f 

A. Yes, sir^before the ease of Robinson was acted nx>on by the 
Secret-aryof War. 

Q. Do yon know that the Secretary of War recommended the ap- 
proval of the finding of that court 9 

A. I have every reason to believe he did. It was my business when 
reports of cases of officers were sent up from the Judge-Aclvocate- 
General to read them to the Secretary of War ; and while I do not 
distinctly recollect that I read that record to him, I think I did. At 
least I have sufficient reason to believe that he thought the sentence 
ought to bo approved. 

Q. You have held this office while General Belknap was Secretary 
of War? 

A. Yes, sir. 

Q. What, in your opinion, was the general character of his admin- 
istration of the War Department t 

A. So far as I could judsc, I would characterize it as General Marey 
did ; that it was able, zeuous, and honest. 

Cross-examined by Mr. Manager McMahon : 

Q. Do you remember how it was that the Robinson letter was found 
or hunted up in your office after the resignation of the Secretary of 
War? 

A. Yes, sir. 
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Q. It was through a pnblicatioo of Robinson's, was it not f 

A. I think that after Robinson made a publication the letter was 
biquired for. 

Q. The President of the United States ordered a search for it, did 
he uQt f 

A. I know nothing abont that. General Townsend, I think, was 
the party who first made in^niry about it. 

Q. There hud been a publication by Robinson in which he alluded 
to it You remember that fact, that he had written such a letter? 

A. Yes, sir. 

Q. Search was made, and it was found in your office f 

A. I do not know that he had alluded to the fact that he had writ- 
ten such a letter, but in some way or other he claimed credit for the 
ez|>oeure of Secretary Belknap. 

Q. And claimed, did he not, in an interview to have brought the 
attention of the President to it as wellf 

A. I do not remember. There was some newspaper article published 
in regard to it. 

Samuel F. Miller sworn and examined. 
By Mr. Carpenter : 

Question. Yon are, I believe, a civil officer of the United States? 

Answer. I have the honor to be one of its officers ; a member of the 
Supreme Court. 

Q. How lon^ have you been acquainted with General Belknap ? 

A. I think since 1851 or 1852; I am not precisely sure which year. 

Q. Where do you reside ? 

A. I reside in Keokuk, Iowa. General Belknap came to Keokuk, I 
think, a year or a year and a half after I did. 1 went there in the 
spring of 1850. 

Q. You have known him ever since f 

A. I have known him, I think, very well since. He married just 
shortly afterward a young lady across the street from my house, and 
my sister-in-law was bride-maid to bis first wife ; and we have been 
on social and friendly terms from that day to this. 

Q. Are you acquainted with the general character of Belknap in 
the city of Keokuk? 

A. I think I can say that I am. 

Q. What is it, good or bad? 

A. It is very good. 

Q. What is his character, if he has any, in the city of Keokuk as a 
collector of internal revenue ? 

A. General Belknap was collector of internal revenue after I came 
to be a jndffe, and I resided in Keokuk abont three or four months in 
the year; Iremember paying my own income tax to him ; and I never 
heard anything said against General Belknap in the world as regards 
his character as a collector of internal revenue. 

Q. It has been si»d here ^at at some one time of his life he was 
pretty short and could not pay some debts that he had contracted for 
real estate. Do you know anything about that ? 

A. I think that was true. 

Q. Do you think he lost any character in Keokuk on account of it ? 

Q. I do not think ho did. I think, if you will permit me to say so, 
that I did the largest collecting business at that time in Keokuk or 
Southeastern Iowa, and among other collections I had a good many 
notes and claims against Mr. Belknap, and I know of no man in those 
pressing circumstances who acted with more honor uniformly than 
GeneraTBelknap did. 

No cross-examination. 

Hon. John A. Kasson sworn and examined. 
By Bir. Carpenter : 

Q nest ion. You are a member of the House of Representatives from 
the State of Iowa ? 

Answer. I am. 

Q. Where do you reside in the State ? 

A. At the capital. Dee Moines. 

Q. How long have you known General Belknap ? 

A. I cannot say exactly. I should think eight or ten years; perhaps 
longer. 

Q. Do you know what his general character is in the State of Iowa? 

A. I think I do. 

Q. What is it ; good or bad ? 

A. His reputatiou is good, and unimpeached until the matter now 
under consideration by the Senate. 

No cross-examination. 

Mr. CARPENTER. NoWj Mr. President, we have completed all the 
testimony that in our opinion as counsel we can properly and safely 
introduce until Mr. Evans is sworn. We now repeat the request that 
the court adjourn for a reasonable time to enable Mr. Evans to be 
present. 

Mr. Manager McMAHON. We certainly renew our oblections, Mr. 
President, to a continuance without a compliance with the rule, or, if 
not the rule, a rule that ought to be established by the Senate, that 
the materiality or pertinency of the testimony expected be submit- 
ted to the Senate. The question has been argued. 

Mr. BLACK. Do you mean to say that you want us to make this 
statement on oath? 



Mr. Manager McMAHON. The Senator from Vermont put a ques- 
tiou awhile ago which indicated the idea. 

Mr. SHERMAN. I ask what is the probabUity of getting Mr. 
Evans here and when ? 

Mr. Manager McMAHON. Abont seven days, I should judge from 
what has Ixmu said. I may be wrong about that ; but he is the other 
side of Fort Reno, and I understand that the commander at Fort Reno 
is here and says that when these streams get up they stay up for three 
or four days. The railroad is torn up and the stages cannot get 
through. 

Mr. SHERMAN. I should like to know whether General Belknap or 
his counsel had any opportunity to cross-examine the witness Evans 
when he was examined before the committee of the House. 

Mr. CARPENTER. Of course not. 

Mr. Manager McMAHON. I think not. 

Mr. ROBERTSON. I move that t^e Senate sitting as a court of 
impeachment a^oum. 

Mr. CARPENTER. Will not the SenatOT withdraw that for a mo- 
ment? 

Mr. ROBERTSON. I withdraw the motion. 

Mr. CARPENTER. Mr. President and Senators, we ask leave to file, 
in support of a motion for postponement of this trial to some reason- 
able time, the following affidavit : 

lo TTDited States Senate sitting aa a ooart of hnpeachment 
The UiuTBD States 
vi, 

WUXIAM W. BbLKH AP. 

District of Columbia, m. .* 

W. W. Belknnp, beins first Aoly sworn on oath, says that he has stated to his 
oonnsel, Hon. J. S. BIaok, Montgomery Blair, and Ma^ H. Carpenter, what be ex- 
pects to prove by John 8. Evans, and after sacb statement is advised by his said 
oonusi'l, and verfly believes, that the testimony of said Evans is material and neoea- 
sary for bis defense in tbis cause, the said Evans being the same person upon whose 
appointment the articles of impeachment are based ; that said affiant is infomtod 
and bilieves thatHaid Evans ifien route for Washington and detained by high 
water obstmctin;; the roads, but that he will be in as soon as be can get here, and 
this application for postponement of the trial is made in good fiUth, and not for de> 

^' WM. W. BELKNAP. 

Subscribed and sworn to before me this 13th day of July, A. D. 1876. 

w. J. Mcdonald, 

Ohi^ Clerk Senate, 

Mr. Manager McMAHON. The objection has been fully stated, and 
we only rise now to enter it formally here. 

Mr. EDMUNDS. May I ask the Chair what the pending question 
is if it is in order to make an iffqulry f 

The PRESIDENT pro tempore. Counsel on the part of the respond- 
ent have presented an affidavit and counsel have asked a postpone- 
ment in accordance therewith. There is no formal motion. 

Mr. EDMUNDS. I ask that the motion for postponement be reduced 
to writing, if it is in order to make such a request. 

The PRESIDENT pro tempore. The counsel will reduce their mo- 
tion to writing as required. 

Mr. CONKLING. I should like to inquire of somebody the date 
when Evans's name was furnished to the appropriate authorities U\ 
be summoned as a witness. 

Mr. Manager HOAR. Mr. President, I think I ought to state a fact 
which perhaps will bo considered as favorable by the counsel for the 
defendant, but I will state what I am informed b^ the Sergeant at- 
Arms. I understand that Evans has actually been in attendance be- 
fore the Senate, in obedience to the subpcBua, if it were a subp<Bna| 
or to the telegraphic information that a subpcena had issued. 

Mr. CONKLINte. When was that! 

Mr. Manager HOAR. I am not able to say ; the Sergeant-at-Arms 
must give the information. I suppose that rather strengthens than 
weakens the claim of the dofense. 

Mr. CONKLING. My purpose was only to know what diligence 
they had observed in getting him summoned. 

The PRESIDENT pro tempore. The retuni can be read which will 
show the fact that the Senator from New York has inquired about. 
The Secretary- will read tho return. 

The Chief Clerk read as follows : 

"Washikgton. D. C July 1, 1876. 

I made service of the within snbpcena, tclgraphing the same to the within-named 
John S. Evans, at Fort Sill, Indian Torntoty, on the evening of the 23d day of 
Jnno, 1878. 

JNO. K. FRENCH, 
SergeaeU^-Arme Un*t*d Slatet it enate . 

Mr. CONKLING. Mr. President, my inquiry was simply when the 
respondent or his counsel took the proper steps to have this man 
summoned first; what date that wasT 

Mr. BLACK. I should say immediately after the time was fixed for 
the trial, as soon as it was possible for us to do so. 

Mr. EDMUNDS. He is in the general list of witnesses ordered by 
the Senate. 

Mr. BLACK. I understand the managers to say what I know to be 
true myself, that we have used all possible diligence to get this wit- 
ness here ; that there can be no objection to anything we ask for of 
which that is a sufficient ground. 

Mr. Manager LAPHAM. Mr. President, I desire to make a single 
suggestion to the Senate upon the i>oint of our objection that tne 
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respondent in Bnpport of this application should be required to state 
-what be expects to prove by this witness as a condition of postpone- 
ment at this stage of the case. The respondent entered upon the 
trial without objection, upon the assumption that he was ready for 
trial. We are now in the midst of the trial ; and a different rule, I 
submit, applies to this case from what would have been applicable 
if this application to postpone had been made before the trial com- 
menced, upon the ground that Evans was not here in attendance. We 
have waited until the evidence on our side is completed, with the right 
to call this witness in case he comes, for we want him, I apprehend, 
mnch more than the defense. We have waited until the defense have 
exhausted in the main their evidence according to the suggestion of 
fJie counsel. Now they propose to stop this trial midway, and post- 
pone the further hearing by reason of the absence of this witness, 
without any suggestion as to what they propose to prove in respect 
to this case by him. I submit that an application now, pending the 
trial, is upon an entirely different footing from an application made 
before the trial is entered upon on the supposition and statement that 
the party is not ready for trial and cannot properly commence it. 
The defendant did not ask to postpone this case on tlie ground that 
his witnesses were not here. He entered upon the trial on the 0th 
of the present month, the day assigned by the Senate for the trial, 
without objection that he was not prepared to go through with it. 
It was then the proper time, if his witnesses were not here, for him 
to have asked a postponement until their arrival. Having entered 
upon the trial, and having proceeded to the point we now have 
reacheil, I submit that the application to postpone is upon a different 
footing from what it would nave been if made then. 

Mr. CARPENTER. Mr. President, the reason for strictness against 
an application made to adjourn a cause after the trial of it has com- 
menced in a court of law is that a Jury is not a continuiuj^ institu- 
tion. It is summoned for a term, and it never comes again. That 
particular body never comes a second time. That is the reason, and 
it is always stated so, why greater strictness is observed in regard to 
the postponement of a trial commenced before a jury. Everything 
that has been done must be lost. The testimony at the next term 
must be retaken, and the whole case proceed de novo. Here is a trial 
in the court of impeachment before the Senato of the United States, 
' a bo<ly that cannot die as long as the Government lives, a continuous 
institution, that is not to lose the benefit of what has been done. 
The strict attention which has been paid by every Senator here to 
this testimony shows that it will never fadB from his recollection. 
There is not the slightest fear that when the Senate shall postpone 
this hearing for a week or ten days to have this witness arrive, any 
of the testimony will be even faintly fa<ling away at all in the minds 
of the Senate. The argument, therefore, made by the managers as 
to a nisi prius trial before a Jury has no application. 

Again, he says we ought to have applied for a continuance before 
we commenced the trial. I have already stated to the Senate, and 
now i-epeat, that when we made our application to have this witness 
subpoenaed he was not subpoenaed in our behalf, because the Govern- 
ment had subpoenaed him themselves. The Government were here 
with their case, and Mr. Evans was one of their witnesses, and we 
have heard from first to last that he was one of their main and princi- 
pal witnesses, the thought of whose absence makes their grief over- 
flow. We had no doubt that the managers were acting in good faith. 
W^e had no donbt that they would not proceed to the trial until they 
knew their chief witnesses were at command. We had no donbt that 
Mr. Evans would be here; and as soon as the fact came to our knowl- 
edge that he was not here, we even intemipted a witness on the stand 
to give notice that we should be unable to proceed with our evidence 
without him, and on an order moved by the Senator from Vermont, 
I think, a subpoena was actually issued, and was put into the hands 
of the Sergeant-at-Arms at once. 

Mr. BAYARD. I should like to ask counsel are we to understand 
that the defendant, has not summoned this witness at all, but has 
relied on the subpoena issued on the part of the prosecution 7 

Mr. CARPENTER. The fact is this : We applied in the first appli- 
cation made to have Evans subpoenaed as onr witness, and supposed 
that he had been. After the trial commenced and we came to inquire 
into the matter, we ascertained that the officers had not subpoenaed 
him for the defendant because they had subpoenaed him for the prose- 
cution. 

Mr. Manager McMAHON. The order was simply this : That wit- 
nesses were to be summoned at the expense of the Government whom 
a certain committee said should be summoned. The respondent was 
at liberty t^ summon any one at his own expense. 

Mr. BLACK. It was the 14th day of June that the list of wit- 
nesses summoned on the part of the accused was ordered to be trans- 
mitted to the Secretary of the Senate. 

Mr. CARPENTER. This matter is very easily settled. Here is the 
application which we made for onr witnesses and which the Senate 
ordered to be submitted to a committee named in the order, and on 
the first page of that list is the name of John S. Evans, and this came 
from the committee approved by the committee, sigued by Senators 
Frblinohuysrn, Thurman, and Christiancy, and it wals received 
by the Clerk of the Senate on the ^Ist day of June. So we had a 
right to suppose that the witness was to be here, and we supposed 
tlmt he was here. The very moment we ascertained that he was not 



here we did everything that we could to protect our rights in the 
matter. 

Now I respectfully ask the following order: 

"The respondent's counsel ask for an order that the further trial of 
this cause be postponed until notice be given by the Senate to the 
House of Representatives of the United States and to the respondent." 

I put it in that form because he may be here by Saturday ; ho may 
not until Monday. I do not know anything about his whereabouta 
or when he will be here, except what has l^n stated in the Senate. 

Mr. ROBERTSON. Is it known that he will be here at all f 

Mr. CARPENTER. It has been stated several times in the Senato 
that tele^pims have been received that he is on his way and is only 
staid in his coming by freshets which prevent travel, and that he will 
be here iust as soon as he can. Precisely how high the tide isrisinjg 
there or how broad the freshet is, I do not know. The testimony is 
that he is on his way and will get here as soon as he can. I there- 
fore ask for that order in that form. 

Mr. Manager JENKS. I will ask the counsel whether all the rest 
of their testimony has been given f 

Mr. CARPENTER. There are two or three witnesses that we can- 
not properly call, as I have said, until we see Mr. Evans. Aside from 
that I think we have none ; and yet if anything should occur in the 
mean time, we do not wish to be cut off by a formal close at this 
point. 

The PRESIDENT pro tempore. The Secretary will report the order 
asked by the counsel. 

The Chief Clerk read as follows : 

The rospondeDt's counsel ask for an order that the farther trial of this eanse be 
poetponod nntil notice be siven by the Senate to the Honae of Bepreaentativea of 
the tJnited States and to the respondent. 

The PRESIDENT pro tempore. The question is on the order just 
read. 

Mr. CONKLING called for the yeas and nays, and they were ordered. 

Mr. BAYARD. Pending that call I move that the Senate sitting 
as a court of impeachment do now adjourn. 

The motion was agreed to ; and (at five o'clock p. m.) the Senate 
sitting for the trial of the impeachment acyonmed. 



Thursday, July 13, 1876. 

The PRESIDENT pro tempore. The legislative and executive busi- 
ness of the Senate will l>e suspended, and the Senate will proceed to 
the consideration of the articles of impeachment exhibited by the 
House of Representatives against William W. Belknap. 

The usual proclamation was made by the Sergeant-at-Arms. 

The PRESIDENT pro tempore. The House of Representatives will 
be notified as usual. 

Messrs. McMauox, Jenks, Lapham, and Hoar, of the managers 
on the part of the House of Representatives, appeared and were con- 
ducted to the seats assigned them. 

The respondent app^ured with his counsel, Messrs. Blair, Black, 
and Carpenter. 

The PRESIDENT pro tempore. The journal of yesterday's trial- 
session will be read. 

Mr. SHERMAN. As the journal is really in printed form lying on 
our tables in the Record, I move to dispense with its reading. 

Mr. Manager McMAHON. Mr. President, before that is done I no- 
tice in the Record that on an objection which was made and sus- 
tained by tht) Chair, the ruling of the Chair is not ent-ered. It is in 
that place, Mr. Carpenter, where you ofiered the second item of Gen- 
eral Sheridan's testimony. We objected on the ground that it had 
already been settled. 

Mr. BAYARD. Mr. President, I should like to be informed whether 
the Sergeant'-at-Anns has any facts in regard to the witness Evans, 
obtained since our adjournment yesterday 7 

The PRESIDENT pro tempore. The Chair is just informed that he 
has, and will submit them. They are reduced to writing, and the 
Chair will submit the paper as soon as the minutes are disposed of. 
Counsel are agreeing on some difiference. 

Mr. Manager McMAHON. On page 17 of the Record of to-day as 
put before us here, we find this: 

Mr. CARPEimcR. Now T call attention— it need not be rewritten or ooi>{e<l, of 
conrso— to the stipulxition onpa;^ 15dof the lifPBACHHRxr Krcord, of three points 
of fact Hnbmitted. 

Mr. Mana^r McMahon. Section S is not competent, and to that we have re- 
served the objection. That is: 

"II. That in regard to all the applications made for leave to sellllqnors nt the 
military posts the matter was referred by the Secretary of War to him, and by hf m 
investigated and repcMrted on, and his report in sll oases was adopted by the secre* 
tary of war." 

On this we make the point that the record mnst speak for itself, which is the 
question already made and settled ; and we put in the objection now to that pitrtio- 
mar matter. 

The President nodded but said nothing, and the reporter fails to 
have the sustaining of the objection notect. 

The PRESIDENT pro tempore. The Chair sustained the objection. 

Mr. Manager McMAHON. The Record does not show that the 
objection was sustained. 
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The PRESIDENT pro tempore. It xvill be corrected in that par- 
ticalar. Shall the farther readiogof the minates be dispensed with 9 
The Chair hears no objection. 

The Senate is ready to proceed with the trial. Before considering 
the pending proposition tne Chair will lay before the Senate a com- 
mnoication from the Sergeaut-at-Arms, which will be read by the 
Secretary. 

The Chief Clerk read as follows : 

Sbnatb of thb Umited States, Office of the SERaEANT-AT-ABMB, 

Wathington, July 13, 1876. 

Sir : Pennit me to commimieate throagh van to the Senate the ttcta in relation 
to the snmmoning of John S. Evans ae a witnesft in the impeachment trial, and as 
to his absence so &r as they are known to me. 

I first snmmoned John S. Evans as a witness at the request of themanacers, and 
by telegraph, April HSL Mr. Evans in response to this summons reoorted in Wash- 
ington on May 3 and remained in attendance until the trial was atUoumed to July 
6. He was then excused, not discharged, by the managers until July 6. 

John S Evans was summoned the second time nnd on this occasion in behalf of 
re«pondent, ard by telegram June 9S, Uie receipt of which he acknowledged next 
day. /Believing ttiat his response in person to the first summons gave leg^l effect 
to that summons although the same was by telegraph, and that therefore an at- 
tttchment could issue upon that summons if ho should fall to appear upon tbo Gth, I 
Judged It a wise economy to save the expense of a deputy's Journey to Fort Sill 
with the sf>oond. and indeed the Senate will believe it was quite an absolute neces- 
sitv when they learn that thus far in executing the orders of this court and secur- 
ing the attendance of witnesses, I have been oMiged to furnish every needed dollar 
from my own lean purse. 

I h>arn through Mr. Fisher, the partner of Mr. Evans, by sereral telesrams from 
Mr. Sbearcroft, Mr. Evans's book-keeper at Fort Sill, and by telegram from one of 
the oflicers stationed at that fort, that Mr. Evans, about the middle of the first 
week of Ju^y, started for Washincton, by Fort Bene, which would give him two 
hnudred miles of staging before reiaching railroad at Wichita, Kansas ; and I far 
thtr learn that that route within the past ten days has been subjected to unusual 
fioods so as to greatly interrupt ihe passage of stages. Between Fort Sill and 
Wichita there is no line of telegraph. 

I have men at Wichita, Fort Sill, and Saint Loois, to hurry Mr. Evans toward 
Wa»biugton if he should appear at either point 
Very respectfully, 

^^ JOHN R FREWCH, 

SergetuU-at'Amu, Stnats UniUd StaUt. 

To the Hon. T. W. Frrkt, 

Frendent of the Senate. 

Mr. CARPENTER. I have a telegram from General McDowell 
wishiug to make a correction of a single word omitted by mistake in 
the printing of his testimony, and I will ask to have the telegram 
read. 

Mr. Manager McMAHON. That has been agreed to. We have a 
duplicate copy of the dispatch. 

The PRESIDENT pro tempore. The dispatch will be read. 

The Chief Clerk read as follows : 

New York, July 10, 1876. 

To Mr. Gabpbntbr, 

Of eouneel/or Oener^ Belknap, Waekmgton^ D. 0-: 

In line 43, page 1S6, record of impeachment trial, next after the words " except 
so far an " and before the word "subletting," the word ** forbidding " is omitted 
and the lack of it makes the answer absurd. May not this obvious correction be 
made without my having to turn back and come in person before the court ? Have 
telegraphed Maiaager McMahon. Please see him. 

lEwiN Mcdowell, 

Maoor-OeneroL 

The PRESIDENT pro tempore. Is there objection to this correc- 
tion f The Chair hears none, and the correction will be made. 

Mr. WHYTE. Before voting on the pending order I desire to pro- 
pound an inquiry to connsel. 

The PRESIDENT pro tempore. The inqoiry of the Senator from 
Maryland will be read. 

The Chief Clerk read as follows : 

Do the connsel for the respondent decline to state for the informa- 
tion of the Senate what they expect to prove by the absent witness, 
John S. Evans f 

Mr. THURMAN. Mr. President, it seems obvious from the state- 
ment we have heard from the Sergeant-at- Arms that this witness may 
be here any day. I move that the conrt adjourn until to-morrow. 

The motion was not agreed t.o. 

Mr. BAYARD. I propose an order which I send to the Chair. 

l^he PRESIDENT pro tempore. The Senator from Maryland has 
propounded a question to counsel which bas been read. The question 
of tne Senator from Delaware will be read. 

Mr. WHYTE. Mr. President, I ask that either a response be made 
to that inqninr of mine or a refusal noted. 

Mr. SHERMAN. Let the interrogatory be read again. 

The PRESIDENT pro tempore. The interrogatory of the Senator 
from Maryland will be read. 

The Chief Clerk read as follows: 

Do the counsel for the respondent decline to state for the informa- 
tion of the Senate what they expect to prove by the absent witness, 
John S. Evans f 

Mr. BAYARD. If it will not interfere with the intelligible reply 
of connsel, I ask that the order I have sent up may be r^td for in- 
formation. 

The PRESIDENT pro tempore. The Secretary will report it for in- 
formation. 

The Chief Clerk read as follows : 

That as a condition-precedent to the order for postponement of this trial asked for 
jn (he 12th instant by the respondent., it is 

Ordered, That the respondent inform the Senate what in substance he proposes 
U> prove by John S. Evans, the witness on the ground of whose absence postpone- 
ment is asked. 



Mr. CARPENTER, Mr. President and Senators, I desire in the 
first place to enter a respectful protest against being compelled in a 
criminal case to state what we expect to prove by a witness. I do 
that, not for its importance in this case so much as I hold that every 
lawyer defending a person accused in any court owes it to his pro- 
fession to stand by the regular practice, and I understand that to be 
the regular prac'tice almost without exception, that where a defend- 
ant in a criminal case is not in fault as to the subpoenaing of a wit- 
ness he is not compellable to state what he expects to prove by that 
witness. 

In this case, however, one or two things I may state. In the first 
place we expect to prove by Mr. Evans one reason why he was not 
appointed wnen he first applied for this position, and that was that 
he intended to form a partnership with Durfee, whose character we 
shall show as a business man not to have been good, and that that 
was one important reason why he was not appointed at first. 

In the next place, let me say that Mr. Evans is the man upon whose 
appointment tnese articles rest. We have never examined him nor 
had an opportunity to do so. He has sworn twice before a commit- 
tee of the Hcmse, and the testimony presented by the managers is 
quite voluminous in manuscript. We nave never read it ; at least I 
have never read it ; and I never supposed we should be called upon 
to read it, because we had the assurance of the Government that Mr. 
Evans was to be here. It seems now, from the statement of the Ser- 
seant-at-Arms, that Mr. Evans was here and was released temporarily 
by the managers themselves without consultation with us. Our wit- 
ness has been subpoenaed by the order of the Senate, has been here, 
has been discharged or released temporarily by the opposite party 
without consultation with us, and we desire to call and examine him. 

Now we ai-e asked, " Will you state what you expect to prove by 
him t" We cannot, because we do not know what he will swear to 
in regard to certain points. And, sir, in a trial like this where every 
word we utter goes upon the record to be called back in the summing 
up of this case to show that we were mistaken about what the wit- 
ness would swear, we should be guarded and prudent. We know 
this man Evans has had intimate' knowledge of the management of 
that tradership from first to last, for he has been the tnuler. We 
know from glancing through certain other testimony and from cer- 
tain other fact« within our knowled^ that he must have knowledge 
of certain subjects which we think if he would swear one way will 
be important. to us ; if he would swear the other way it might not be 
so beneficial to us. We think he will swear in our favor ; and yet 
we do not know what he will swear ; and therefore we do not know 
what we expect to prove by him. 

Mr. THURMAN. Mr. President, I suggest to the Senate that we 
can lose no time whatever by adjourning until to-morrow. The river 
and harbor bill is ready to be token up, and no time whatever will be 
lost. In the mean time this witness may arrive. I renew my motion 
that the conrt adjourn until to-morrow. 

The PRESIDENT pro tempore. The question is on the motion of 
the Senator from Ohio. 

Mr. CARPENTER. If the Senator will excuse me a moment, on 
consultation with my client, I am informed that I have put the case 
a little too strong as to Durfee's bad character. That is not the point ; 
but there were other objections to Mr. Durfee's being appointed, not 
touching his character as a business man, and I wish to correct that 
statement right on the spot. 

The PRESIDENT pro tempore. The Senator from Ohio Aioves that 
the Senate sitting for the trial of the impeachment adjourn. 

The motion was agreed to; there being on a division— ayes 26, nays 
13 ; and (at twelve o'clock and twenty-five minutes p. m.) the Senate 
sitting for the trial of the impeachment adjourned. 



Friday, July 14, 1876. 

The PRESIDENT pro tempore. Legislative and executive business 
will be suspended, and the Senate wifl now proceed to the considera- 
tion of the articles of impeachment exhibited by the House of Rep- 
resentatives against William W. Belknap, late Secretary of War. 

The usual proclamation was made by the Sereeant-at-Arms. 

The PRESIDENT pro tempore. The House of Representatives will 
be notified as usual. 

Messrs. McMahon, Jenks, and Lapham, of the managers on the 
part of the House of Representatives, appeared and were conducted 
to the seats assigned them. 

The respondent appeared with his counsel, Messrs. Blair, Black, and 
Carpenter. 

The Secretary read the journal of proceedings of the Senate sitting 
yeet«rdav for tne trial of the impeachment of William W. Belknap. 

The PRESIDENT pro tempore. The Senate is ready to proceed with 
the triaL The Secretary will read the application of counsel which 
is yot pending. 

The Chief Clerk read as follows : 

The respondent's counsel ask for an order that the further trial of this cause be 
postponed until notice be given by the Senate to the House of BepresentaUves of 
the united States and to the respondent. \ 

Mr. CARPENTER. That order was submitted in that form siinply 
as a matter of convenience, because these openings and aA^onrnings 
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from day to day take so much of the time of the Senate. If tbe Sen- 
ate wiiradjoum until Monday or until Tuesday or any day fixed, of 
course that is all we want. We want the testimony of this witness 
very much ; we cannot do justice to the defense without it. 

Mr. SHERMAN. I move that the court adjourn until Monday and 
then continue the trial, whatever that expression may imply. 

The PRESIDENT pro tempore. The Senator from Ohio moves that 
the Senate sifting for the trial adjourn to Monday next. 

Mr. SHERMAN. The trial then to go on. 

The PRESIDENT jw-o tempore. The trial then to go on. 

Mr. COCKRELL. I desire to ask if anything has been heard from 
the absent witness, Evans f 

The PRESIDENT pro tempore. A communication has been placed 
in the hands of the Presiding Officer by the Sergeant-at-Arms which 
will be read by the Secretary. 

The Chief Clerk read as follows: 

The Sergeant-at>Ax]ns was telegnq>hed from 'Wichita, TCanaaa, yesterday noon, 
in these words: 

"Ko stages for several days; streams all impassable." 

He has also a telegram this morning from one of his deputies looking for Evans, 
saying that he has reliable information as to Evans npon which he bases the belief 
that he will be in Washington by Tuesday next. 

The PRESIDENT pro tempore. The question is on the motion of 
the Senator from Ohio that the Senate sitting in trial acUourn until 
Monday next ; the trial then to proceed. 

The motion was agreed to ; and the Senate sitting for the trial of 
the impeachment adjourned until Monday next. 



Monday, July 17, 1870. 

The PRESIDENT pro temj^e. The Senator from Kansas calls for 
the regular order. Legislative and executive business will be sus- 
pended, and the Senate will proceed to consider the articles of im- 
peachment exhibited by the House of Representatives against Will- 
iam W. Belknap, late Secretary of War. 

The usual proclamation was made by the Sergeant-at-Arms. 

The PRESIDENT pro tempore. The House of RepresenUtives will 
be notified as nsuaL 

Messrs. Lynoe, McMahon, Jenks, and Lapham, of the managers 
on the part of the House of Representatives, appeared and were con- 
ducted to the seats assigned them. 

The respondent appeared with his counsel, Messrs. Blair, Black, and 
Carpenter. 

The Secretary read the journal of the proceedings of the Senate 
sitting on Frid^ last for the trial of the impeachment. 

The PRESIDENT pro tempore. The Senate is ready to proceed with 
the triaL 

Mr. CARPENTER. Mr. President and Senators, I understand from 
the Sergeant-at-Arms that he learns from a deputy of his who is with 
Mr. Evans that he is on his way and will be here to-morrow evening; 
that he lost by an accident on the railroad about twenty-four hours 
in his passage or he would have been here that much quicker. The 
Senate having indulged ns two or three days to get this testimony. 
I take it now, when we have a very good assurance that he will be 
here to-morrow night, it will give ns until Wednesday morning for the 
purpose of having the witness here. 

Mr. CONKLING. Is the dispatch there f 

The PRESIDENT pro tempore. The Chair will submit to theSenate 
a communication from the Sergeant-at-Arms. 

The Secretary read as follows : 

Sbnatb of Tmc Unitrd Statis, 

Office of the Sbrgeant-at-Arms, 

WashingUm, July 17, 1876. 
To Hon. T. W. Firbt, 

PreHdent qfthe SenaUi, 
Sib: John 8. Evans oiune oat of the Indian Territory by the flrst stage for seve- 
ral days on Fridav ni^ht Satordav morning at four o^lock he took the cam at 
Wichita, K ansa s , for Washington. "By accident he was delayed twonty-fonr hours 
on the Atehieon, Topeka and: Santa F6 road, so that he did not make Saint Lnnis 
nutil this morning, w ithont f artlier accident Mr. Evans will reach Wasliington 
Tuesday evening. 

Yery respeotfoUy, 

JOHN R. FRENCH, 
S0rgeant<U-Amu. 

Mr. CONKLING. May I inquire whether there is a dispatch from 
Saint Loo is f 

The PRESIDENT pro tempore. The Secretary will read the dis- 
patch from the Sergeant-at-Arms's depoty. 
The Secretary read as follows : 

Saiht Louis, Mo., July 17. 
(Received at 0.46 a. m.) 
To Hon. Jom? R. Fbbnch, 

SergeantrOt-ArTM, Senate^ Washington, D. O. : 
Telegram received. Evans arrived. We leave for Washington this morning, 
via Vandalla. 

W. S. DODGE. 

Mr. MORTON. I desire to inqaire whether there is any affidavit 
or statement on file showing what is expected to he proved hy this 
witness, to show the materiality of his testimony. 

The PRESIDENT pro tempore. The Secretary will report the aflS- 
davit made on a prior day. 



.] 



The Secretary read as follows : 

In United States Senate sitting as a ooort of impeachment 
The UinTBD States 

VM. 

William W. Bbi^knap. ! 
DiSTBicT OF Columbia, m.* 

W. W. Belknap, being first duly 9woro, on oath says that ho has stated to his 
counsel, Hon. J. S. Black, Montgomery Blair, and Matt H. Carpenter, what he ex- 
pects to prove by John E. Evana, and after each statement is advised by his said 
counsel, and venly believes, that the testimony of said Evans is material and neces- 
sary for his dofeuse in this cause, tbe said Evans being the same person upon whose 
appointment the articles of impeachment are based ; that said aflRant is informed 
and believes that said Evans is en route for Washington and detained by high 
water obstructing the roads, but that he will be in as soon as he can get here, and 
this application &r postponement of the trial is made in good faitii, and not for 
delay. 

WM. W. BBLESTAP. 

Snbsoribed and sworn to before me this 19th day of July, A. D. 187G. 

w. J. Mcdonald. 

Ohi^f OUrk Senate. 

Mr. EDMUNDS. Mr. President, I shonld like to hear the order 
read on which the last adjournment took place. 
The PRESIDENT pro tempore. It will be read. 
The Secretary read as follows from the joamal of Friday last : 

On motion of Mr. Shbbman, 

Ordered, That when the Senate sitting for the trial of impeaehment a^Jonms it 
be till Monday next, and that the trial wen proceed. 

Mr. EDMUNDS. Mr. President, I move that the connsel have leave 
to examine Evans at any stage when he arrives, and that we go on 
under the order as it stands. 

The PRESIDENT pro tempore. The Senator from Vermont moves 
that counsel have leave to examine the witness at any time during 
the trial. 

Mr. CONKLING. I suggest that that order ought to be reduced 
to writing. It involves particulars which we ought to consider. 

The PRESIDENT pro tempore. The Senator from Vermont will re- 
duce his motion to writing. 

Mr. CARPENTER. WiU the Senate allow me to say, in that con- 
nection, that we want to examine two or three witnesses, at least we 
expect t^ do so, after examining Mr. Evans f The whole examination 
of the witnesses after Mr. Evans arrives, on our part, I do not think 
will exceed three hours ; but it is im'possible for us to know what wit- 
nesses precisely we wish to call until we do examine him, and we 
have no testimony that we can put in until we hear the testimony of 
Mr. Evans. 

Mr. Edmunds's order was reduced to writing and read, as follows: 

Ordered, That the respondent have leave to examine John 3. Evans at any st^e 
of the proceedings prior to tlie teruinatiofn of the argnment>in-ohief, to any matter 
material to his defense. 

Mr. CONKLING. Mr. President, may I inquire of somebody whether 
that order would give the managers the right to call witnesses in 
reply and the counsel for the respondent the right to examine wit- 
nesses other than John S. Evans T 

Mr. EDMUNDS. It would not without special leave. 

Mr. CONKLING. Debate, 1 believe, is not in order, Mr. Preudent. 

The PRESIDENT pro tempore. It is not. ♦ 

Mr. WHYTE. I offer the following as a substitute for the order 
proposed by the Senator from Vermont. 

The PRESIDENT pro tempore. The substitute of the Senator from 
Maryland will be read. 

The Secretary read as follows : 

Ordered, That the Senate sitting in this trial a^oom nnta Wednesday, the 19th 
instant. 

Mr. EDMUNDS. Is that in order as a substitute f 

Mr. CONKLING. It is in order to ac^joum. 

Mr. EDMUNDS. So it is, but it is not in order as a substitute. 

The PRESIDENT pro tempore. Tbe question is on the motion of 
the Senator from Maryland, [Mr. Whytb] 

The order was agreed to ; and the Senate sitting for the trial of the 
impeachment adjourned until Wednesday, the 19th instant. 



Wednesday, July 19, 1876. 

The PRESIDENT pro tempore. Legislative and executive business 
will now be suspended and the Senate will proceed to the considera- 
tion of tlie articles of impeachment exhibited by the House of Repre- 
sentAtives against William W. Belknap, late Secretary of War. 

The usual proclamation was made by the Sergeant-at-Arms. 

The PRESIDENT pro tempore. The House of Representatives will 
be notified as usual. 

Messrs. Lord, Ltnde, McMahox. Jbnks, andLxPHAM, of the man- 
agers on the part of the House of Representatives, appeared and were 
conducted to the seats assigned them. 

The respondent appeared with his counsel, Messrs. Blair, Black, and 
Carpenter. 

The Secretary read the journal of proceedings of the Senate sitting 
on Monday last for the trial of the impeachment. 

The PRESIDENT i>ro tempore. The Senate is now ready to pro- 
ceed with the trial. 
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Mr. CARPENTER. We propose to call John S. Evans. We un- 
derstand he is here. 

John S. Evans was called and took the stand. 

Mr. CARPENTER. Mr. President, I desire to say to the managers 
that Mr. John S. Evans is now upon the stand. If they wish to ex- 
amine him as a witness on the part of the prosecution, we make no 
ohjoction to their doing so. If they do not, we give them notice that 
wo shall insist on their being held to a proper cross-examination. 

Mr. Manager McMAHON. Mr. President, we desire to state to the 
Senate that we shall claim the right to call out on cross-examination 
whatever is legitimate and proper in this case. I think, after having 
waited for nearly a whole week for the witness to come to acconmio- 
date the defense, that the Senate will endeavor to expedite matters 
by enabling us to put our questions to the witness upon cross-exam- 
ination with the full privilege of the gentlemen in rebutting to ask 
him to explain all those matters about which we may inquire^ which 
will make one examination answer all the purposes of this case, 
whereas if we now examine him the gentlemen on their side will 
have a right only to cross-examine him as to what we examined into, 
and then they mast put him on the stand, we cross-examine him, and 
so on, making really a double examination, and upon the good sense 
of the Senate on that question we rely now. The gentlemen may ex- 
amine Mr. Evans. 

Mr. CARPENTER. Mr. President and Senators, it will be recol- 
lected that the manager stated to the Senate that Mr. Evans was one 
of his most important witnesses. When he closed his case, he closed 
it reserving the ri^ht to call Mr. Evans if he should appear at auy 
time during the trial. Mr. Evans is now present. We waive all ob- 
jection to his being examined in chief on the part of the Government 
if they wish to examine him. If they do not, we shall insist, as far 
as we can insist, that when they come to the cross-examination they 
shall be restricted to the proper rules of cross-examination. 

Mr. CONKLING. Mr. President, to avoid misunderstanding and 
save time hereafter I offer the order which I send to the Chair. 

The Secretary read as follows : 

Ordered, Tliftt the managers proceed to exaxDine the Tdtneas Evans in chief ; or, 
(riioold tbey decline to do so, tbe respondent may proceed to examine the witness in 
chief, with the right of the managers to cross-examine him like any other witness. 

The PRESIDENT pro tempore. The question is on the order pro- 
posed by the Senator from New York. 
The order was agi'eed 1o. 
The PRESIDENT pro tempore. The managers will take the witness. 

John S. Evans sworn and examined. 
By Mr. Manager McMahon : 

Question. Where do you reside now T 

Answer. Fort Sill, Indian Territory. 

Q. Are you the post-trader at that point T 

A. I am not now. I am still there, not having turned over my 
business. I have been removed and another party has been appointed. 

Q. Who is your successor T 

A. Messrs. Rice and Byers, Saint Louis, Missouri. 

Q. How long have they been there f 

A. They are not there at all. I do not turn over. the business until 
the 15th of August. Tbey take possession at that time. 

Q. That is under an order of the 6th of March last, I believe. How 
long had you been post-trader at Fort Sill prior to your removal t 

A. Since the establishment of the post, in 1869, 1 think. 

Q. You derived your oriffinal appointment from whom T 

A. On the recommendation of tne officers I was {^pointed by the 
department commander. 

Q. Who was he at that time f 

A. General Schofield, I think. 

Q. Where were you when the law of July, 1870, was passed? 

A. I was at Fort Sill in 1870. 

Q. How soon after the law was changed was it that you came to 
Washington City f 

A. I beg pardon. I was not there when the law was changed. I 
came to Washington before the law was changed. 

Q* Whose recommendations did you bring with you for appointment 
under the new law f 

A. Every officer of the post, indorsed by the post commander. 

Q. When did you first lay those recommendations before the Sec- 
retary of War? 

A. I do not remember. 

Q. How soon before or after the law passed f 

A. I cannot remember. The Secretary of War left the city and 
went West a short time after the change of the law, and I do not re- 
member whether I placed these documents before him before his leav- 
ing or after his return. 

Q. How long was the Secretary of War gone at that time T 

A. I think some three months ; I do not remember exactly, but I 
suppose two or three months, perhaps four. 

Q. Where did you stay in the mean time 1 

A. I was here part of the time and among my friends in the East ; 
no place in particular. 

Q. Were you expecting the return of the Secretary of WarT 

A. I met the Secretary of War. I went to Keokuk while he was 
absent from here. 

18 I 



Q. About what time was it you met him at Keokuk f 

A. I am not able to say. 

Q. Do you remember the month T 

A. I do not. 

Q. What did you go to see him for at Keokuk 9 

A. I went to see him in reference to this appointment at Fort Sill. 

Q. Was that the first occasion you had ever seen the Secretary of 
WarT 

A. It was the first time I had ever met him. 

Q. You do not know how soon he saw the paper that you filed with 
the Department 7 

A. I do not. 

Q. State all the conversation that passed between you and the Sec- 
retary of War at Keokuk in regard to this appointment. 

A. It was very brief indeed. I was introduced by Mr. Peck, an ac- 
quaintance of mine and also an acqnaintance of Creneral Belknap. 

Q. What did you say to him 7 

A. Mr. Peck, if my recollection serves me, told him I was an ap- 
plicant for the appointment at Fort Sill. He said to me that he was 
not attending to any of that business here ; he would attend to it 
when he rotniued to Washington ; he was ot£ on a pleasure trip. That 
was about the sum and substance of the conversation. 

Q. About when was that, do you know 7 

A. I cannot teU. It was probably after June of that year. 

Q. Do you remember when you got back to Washington City; what 
month it was 7 

A. I do not. I returned East and remained here until his return — 
remained partly in New York and partly in Philadelphia. 

Q. Did you explain to him at Keokuk, Iowa, that you were already 
the post-trader and had been there, and explain 

Mr. CARPENTER. Ask him what the conversation was. 

Mr. Manager McMAHON. Just state the whole conversation. 

The Witness. I do not think I made any mention of being an 
applicant here. Mr. Peck merely said that I was an applicant for this 
place. I do not remember what his remarks were, but they were very 
brief. The Secretary had very few words to say on the subject. 

Q. (By Mr. Manager McMahon.) Where did you go to from Keokuk 
next 7 

A. I returned East. 

Q. How soon did you come back to Washington City 7 

A. I do not think I returned here until the return of the Secretary. 

Q. How did you set information of the return of the Secretary 7 

A. I am not positive ; probably through the papers; but I do not 
remember. 

Q. When yon got here state whether you found the Secretary here 
or whether he was not yet home. 

A. That I am not able to say. 

Q. You have no recollection on that point 7 

A. No recollection whatever. 

Q. You did meet the Secretary afterward, personally 7 

A. I met him afterward. 

Q. How many times 7 

A. But once. 

Q. State who introduced you and where this took place. Give all 
the conversation between you. 

A. My introdnction was so slight at Keokuk to the Secretary thit 
I did not suppose he would know me. E. W. Rice of this city intro- 
duced me. I knew there were a great many applications for these 
positions. I did not suppose the Secretary would know me or re- 
member me, and for that reason I thought it best to get some one. 

Q. Did Rice introduce you personally, or did he see the Secretary 
in advance, or give you a letter 7 

A. He saw the Secretary in advance. 

Q. Did any conversation pass between you and the Secretary in the 
presence of General Rice or anybody else 7 

A. No, sir. 

Q. State what the conversation was between you and the Secretary 
when you went to see him. 

A. I called upon the Secretary and made myself known to him, and 
he appeared to recognize me wnen I came in. I told him I was an 
applicant for this position and that my papers were before him. I do 
not remember at what time I placed my papers before him, but they 
were in his possession at that time. I called his attention to that 
fact. He said they were, and they were in every way satisfactory, 
that is my recollection of his remark, but that he had already made 
the appointment or had promised it to another party. 

Q. What other party was that 7 

A. Afterward I found it was Mr. Biarsh. 

Q. Did he mention the name of the party 7 

A. I do not recollect that he did at that time. 

Q. How did you discover who the party was 7 

A. Through Mr. Belknap, Secretary of War. That was subsequent. 

Q. Now give all the conversations that passed between you and the 
Secretary of War, and all arguments, if any, that you adduced to him 
to give you the nomination. 

Mr. CARPENTER. State all the conversations. 

Mr. Manager McMAHON. That is what I want. 

The Witness. The Secretarv recognized me as an applicant when 
I introduced myself and told him who I was. He said he remem- 
bered mo as having met me at Keokuk. Of course I told him my 
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business, and he said my documents were every way satisfactory, 
but that he had already made the appointment or promised the ap- 
pointment to another party, and that I might possibly be able to 
make some arrangement with that party ; he did^^not know whether 
he wanted to go there particularly or not ; that he would be in the 
city and I conld see him. That was about the substance of the mat- 
ter. He said that my papers were satisfactory. I told him how I 
was situated there, that I had a large investment, and what the con- 
sequences would be to me if I did not receive the appointment. I 
should have to move my goods oflF the reservation and my buildings 
would be worthless. He said that he thought I could probably make 
some satisfactory arrangement with this party. I do not give this 
as the esact language. 

Q. (By Mr. Manager McMahon.) What was the remark he made — 
I understood yon to state it a while ago—about this party not want- 
ing to go out there f 

A. I am not positive he said that, but that is my recollection, that 
he did not know whether this part.y would go himself or whether he 
wished to go there or not. 

Q. When did he say this party would be in the cityT 

A. I will not say positively whether he said that night or not, 
but he asked me where I was stopping. I told him, and on the same 
evening or the following evening — I am not positive as to that — ^Mr. 
Marsh called upon me. 

Q. You had a conversation with Mr. Marsh that evening about 
this matter. Did you come to any arrangement that evening f 

A. I do not think we came to a positive arrangement. My impres- 
sion is Mr. Marsh wished me to pay him, in the lirst place, $20,000 a 
year, saying that ho had understood from good authority the post was 
a very valuable one and worth a great deal of money— I give this as 
my recollection — but I would not listen to that. I did not feel in- 
clined to pay $20,000, and told him so. After considerable conversa- 
tion he consented to have me appointed or to take the post in his 
name for $15,000 a year. On that basis we separated. I do not think 
I acceded to that at the time, but when I went to New York the next 
day in the same train with Mr. Marsh I met him and succeeded in 
securing the position from him at the rate of $12,000 a year. 

Q. Was there not a contract drawn up between you f 

A. Yes, sir. 

Q. [ Handing to the witness the agreement between himself and C. P. 
Marsh, heretofore produced in evidence.] Is this the paper that was 
signed by yout 

A. [Examining.] That is my signature attached to that docu- 
ment. 

Q. Xiookat the date of this; October 8, 1870, 1 believe 9 

A. Yes, sir; that is the date. 

Q. Was that agreement executed on the day it bears date f 

A. It was, to the best of my recollection. 

Q. After the agreement was executed, what action did Mr. Marsh 
take, if any, to have you appointed? 

A. It was fully understood that the appointment should be made 
out in my name between Mr. Marsh and myself. 

Mr. CARPENTER. I suppose that is not competent 

Q. (By Mr. Manager McMahon.) Have you the original appoint- 
ment with you T 

A. I have not. 

Q. Who has it r 

A. I think it is here. I think I left it with Mr. Cltmbr's com- 
mittee. 

Mr. CARPENTER (to the managers.) You read it in evidence. 

Mr. Manager McMAHON. Yes, we nave read it in evidence. (To 
the witness.1 Do you remember who drew up that agreement f 

A. I would remember the name of the gentleman if I heard it. It 
was Mr. Marsh's lawyer. 

Q. (By Mr. Carpenter.) Mr. Bartlett, was it not f 

A. Yes; Bartlett. 

Q. (By Mr. Manager McMahon.) Did yon at anv time learn from 
the Secretary of War the name of the friend to whom this post had 
been promised f 

A. 1 think he told me that night of our interview that it was Mr. 
Marsh. 

Q. Did he state where he lived f 

A. I think he did ; New York City. 

Q. When Mr. Marsh came to see you had you had any previous ac- 
quaintance with him or any knowledge of him f 

A. I never had heard of the man before except through the Secre- 
tary of War. 

Q. Were you hunting for him or did he find you T 

A. He came to my hotel where I was stopping. 

Q. Had yon informed the Secretary of War of the name of the hotel 
at which you were stopping T 

A. I think so, 

Q. How many interviews did you ever have with the Secretary of 
War about this post-tradership matter? 

A. One only; that was the first and last that I ever had with him. 

Q. Of course you except from that the Keokuk interview ? 

A. Yes, sir. 
• Q. You met but once in Washington Cityf 

A. But once on that business. 

Q. When you were introduced at Keokuk state whether the name 



of the post for which you were an applicant was named by your friend 
who introduced you. 

A. That I cannot say. 

Q. State whether, when you came on to Washington City, you 
brought with you your application for this post, signed by the officers, 
or whether it was sent and mailed to you after you had left there. 

A. I brought it on with me. I brought the papers with me. 

Q. How soon did you file them in the War Department f 

A. That I do not remember. As I stated before, I do not remember 
whether it was prior to the departure or after the return of the 
Secretary of War, but I think previous to his leaving the city. 

Q. Qo on and state whether under that contract, which we have 
put in evidence, the payments were made; and, if so, how frequently. 
St>ate if any change was made in the amount, and why ; and state how 
much in all you have paid to him. 

A. I have a statement that I can submit here. 

Mr. CARPENTER. That would not vary, I suppose, from Marsh's 
testimony about the payments. 

Mr. Manager McMAHON. I think not. I want the statement, 
however, su&tantially. (To the witness.) Look through your state- 
ment and give us the amount you have paid altogether to Mr. Marsh, 
and about the sums, whether quarterly, semi-annually, or how? 

A. I will state that a great many oi these remittances were made 
as we conld procure exchange. In that country we could not regu- 
larly meet our agreement. Our agreement was quarterly in advance. 
I find in September the first payment of $3,000. Then come a great 
many small payments. 

Q. How many times did yon pay $3,000 at one time in cash f 

A. Wo never at one time paid more than $3,000. 

Q. I understand that ; but how regularly did you pay $3,000 at one 
time? 

A. There appear here seven items of $3,000. 

Q. For how long a time was the payment of $3,000 made quarterly? 

A. I cannot tell distinctly about that. This matter was taken right 
off my books as the payments were made. I find we frequently made 
payments as we could get exchange. We did not make payments in 
full, because we could not secure exchange. Consequently the books 
show exactly the payments as made. 

Q. How much did you pay Mr. Marsh altogether ? 

A. The sum-total is $42,317.02. 

Q. Up to what date did you make the payment? 

A. September 30, 1875. 

Q. That was the last payment? 

A. The last payment. 

Q. You paid in advance, I understand. 

A. I was paying in advance. 

Q. The last payment you say was the 30th of September, 1875 ; how 
much? 

A. An item of $1,575.25. 

Q. That was only the half of the payment; was it not? 

A. Only half. 

Q. When did you send him the other half of that payment T 

A. October 11. 

Q. How much did you send him October 11, 1875 ? 

A. Fourteen hnndied and twenty-one dollars and seventy-five cents, 
making the $3,000, 1 believe. 

Q. When was this amount that you paid to him, $12,000 per annum, 
reduced and to what was it reduced ? 

A. I cannot tell by this statement. I think the twelve-thonsand- 
dollar payment nn for a year and a half, or about that time ; but I 
cannot tell exactly. In the statement it is not explained. 

Q. Did you ever see the Secretary of War after yon were here in 
October, 1870? 

A. Yes, sir ; I did. 

Q. Upon how many occasions ? 

A. I recollect but once. I may have seen him oftener ; I recollect 
only once. 

Q. Did any conversation pass between you and him in regard to 
this matter? 

A. Not any whatever ; it was on a different subject entirely. 

Q. A different matter ? 

A. Yes, sir. 

Q. Did the Secretary of War ever address you any letter or any 
conunnnication whatever inquiring into the fact as to whether yon 
were paying Mr. Marsh any money ? 

A. He never did. I never had a line from him on the subject. 

Q. Did any person claiming to be authorized by him ever make any 
inquiry of yon upon that question?' 

A. They did not. 

Q. Why did you continue to pay this money ? 

Mr. CARPENTER. He paid it under the contract. 

The Witness. I made a contract to do so to hold my position. 

Q. (By Mr. Manager McMahox.) For what purpose did yon keep 
paying the money ? 

A. To hold my position, of course. 

Q. Had Mr. Marsh any capital ever invested in your concern ? 

A. Ho had not. 

Q. This was no portion, then, of the profits of your concern coming 
to him on account of any capital or laobr he bad invested in it? 

A. Not any ; nothing of the kind. 
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Q. Throaffh whom did you receive your appointment ; do you re- 
member T That is, did it come directly from the War Department 
or through some person else f 

A. I think it came through Mr. Marsh. 

Q. State through whom you addressed a communication to the 
Secretary of War when you desired any information or any favors t 

A. As I recollect — I may be mistaken about it ; I will not be posi- 
tive — they went through Mr. Marsh. 

,Q. K you had a copy of your letter of appointment, would it not 
snow? 

A. I am at sea in regard to that. 

Q. When you wanted any favors or hold any communication with 
the Secretary of War in regard to matters at Fort Sill, state whether 
you communicated directly with the Secretary of War or whether 
you communicated through somebody else. 

A. All such communications were addressed through Mr. Marsh, as 
far as I recollect. I never addressed a communication to the Secretary 
of War directly in my life that I recollect. 

Q. You directed it to him t 

A. I may be mistaken in regard to that; but that is my recollection. 

Q. Are your books here, Mr. Evans f 

A. They are. 

Q. Is there any doubt about your having paid this $43,000 ? 

A. My books aro here to be examined. I made the copy from my 
books. It is an exact cony. 

Mr. Manager McMAHON, (to the counsel for the respondent.) You 
may eross-examine, ffontlemen. 

Mr. SARGENT. I should like to know of the managers if they do 
not propose that the witness shall state fully his conversation with 
Marsh at the time the bargain was made by which Marsh was al- 
lowed this payment. If I understand his testimony, the Secretary of 
War stated that he had promised the appointment to Mai'sh ; but as 
Marsh might not wish to go to the Indian Territory, he perhaps could 
make an arrangement with him : and that Marsh called on the wit- 
ness at his hotel. It seems to me it would be interesting, perhaps 
important to the truth, to know what conversations he hail with 
Marsh at that time in order to know if Marah at that time stated 
that he had to divide this money with any person as an inducement 
why the payment should be larger than the amount the witness was 
willinff to pay. 

Mr. Manager McMAHON. I have no objection to that qnestion. 

Mr. CARPENTER. We do not regard such oxaminatious as quite 
proper; it is a conversation between third persons ; but we have no 
objection to make. 

Q. (By Mr. Manager McMahon.) Mr. Evans, state the con vereatiou 
that took place between you and Mr. Marsh that preceded the making 
of the agreement and all your conversations from the time you left 
Washington until you finally consummated the a^eement, that may 
shed any light on this contract. From the time that Marsh saw you 
at the hotel is what the Senator's question leads to. 

A. Mr. Marsh came there and sent up his card, I recollect, to my 
room. I received him there, and the matter was broached without 
any delay, so far as I recollect. I stated to him the condition of our 
afi'airs there at Fort Sill. 

Q. (By Mr. Carpenter.) Tell what you stated to him. 

A. I stated to him that myself and partner had an investment, or 
rather means and stock, amounting probably to $100,000. I think 
that our stock there at that time was fully $80,000. Whether that 
included our buildings or not I do not recollect, but that is my recol- 
lection. I stated to him that our investment was about $80,000, and 
it would be a great loss to us to be compelled to leave the post. I 
showed considerable anxiety to make some arrangement, I know, with 
Mr. Marsh. My idea is that I offered to make a partnership with him. 
My recollection is that I proposed to go into partnership with him or 
that I was willing to sell out to him ; that I made the propositiim to 
sell to him or asked him for a proposition to buy. 

Q. That is, to buy your stock and buildings T 

A. Yes, sir ; I did not want to submit to a sacrifice. I told him I 
could not pay the amount. As I said before, my recollection is he 
wanted $20,000. I told him that was very exaggerated ; that I could 
not pay any such amount, even with the monopolv of the trade ; and 
when he submitted the proposition of $15,000 1 still expostulated with 
him that I was not able to pay it, that the business did not lustify 
it, and I did not think it would be right and just that I shoaid pay 
such an amount. I may have consented to accept his proposition for 
$15,000 ; I think I did not, however ; but there were a ^rcat many 
applications for that post and it was a matter of very serious impor- 
tance to me that I should secure it, rather than submit to the sacri- 
fice of being moved off the reservation, as I supposed would be the 
case should another party be appointed. 

Q. (By Mr. Manager McMahon.) In that connection you say that 
something was said about the monopoly of trade there. State fully 
what was said on that subject. 

A. When I say monopoly I mean there was to be but one trader. I 
understood there was to be but one trader appointed at any post. 

Q. From whom did you learn that fact T 

A. It was general remark in the city. A large number of men in 
the same condition were here, and it was general talk among us. 

Q. What did Mr. Marsh say in regard to this matt-er as to whether 
there was to be more than one at your post f 



A. My recollection is he said there would be but one appointment 
made. 

Q. That was the understanding? 

A. That was the understanding. There was to be but one appoint- 
ment at the post. As I say, I do not recollect whether I consented to 
pay the $15,000. At all events, Mr. Marsh said he was going to recarn 
to New York that evening, and I told him I should go there also, which 
I did. We went over in the same train. The next morning I happened 
to take up an Army paper and noticed that there was to be a removal 
of a portion of the troops from the post. I went to see Mr. Marsh 
during the morning and submitted that to him, and told him there 
was going to be a reduction of the force, and that I was not justified 
in paying such an amount ; and we compromised on $12,000. Whether 
I suggested paying that in place of the $15,000 or whether he sub- 
mitted it, I do not remember. I accepted it, and our contract was 
drawn up on those terms, at the rate of $12,000 a year, payable quar- 
terly in advance. 

Q. Had Mr. Marsh at this time actually the appointment or the 
simple promise of it f 

A. It was my understanding that the appointment had not been 
made out ; that the appointment would be made to him if we came 
to an agreement. I understood at that time there had been no ap- 
pointments made under the new law. It was my understanding that 
there had been no appointment made at any post. 

Q. There had then beeq no appointments as you understood 7 

A» That was my understanding at that time. I may be mistaken, 
however, about it. That is my recollection. 

Q. nave you stated all now that passed between you and Marsh t 

A. That is the substance of the interview, so far as I can recollect ; 
I have not used the exact language. The interview with Mr. Marsh 
was probably two hours long. I cannot go into the details of the con- 
versation. 

By Mr. Sargent: 

Q. Did Marsh in either of those conversations tell what he was 
going to do with the money that he received from you f 

A. He did not. 

Q. Did he state whether he was to divide it with any person f 

A. Not at alL Of course it was understood that it was for him- 
self. 

The PRESIDENT pro tempore. The question must be reduced to 
writing. 

Mr. SARGENT. I suppose the reporter has the question. 

Mr. Manager McMAHON. We are through with the witness for 
the present. 

Mr. RANDOLPH. There is one question which I should like to ask 
the witness. 

The PRESIDENT pro tempore. The Chair will observe that the 
Senator must reduce his question to writing. The rule requires ques- 
tions by Senators to be reduced to writing. 

Mr. RANDOLPH. I know the rule requires it, but I also know that 
the rule has not been kept, and inasmuch as this is the first time I 
have obtruded a question upon the court, I do not know why the ex- 
ception should be made in my case. 

The PRESIDENT pro tempore. The Chair will observe at this time 
that so far as questions have been pat to witnesses by Senators the 
rule in the recollection of the Chair has been observed until this time, 
and the Chair called -the attention of the Senator from California, 
who put a question just now without reducing it to writing, to the 
fact that the rule required it to be done. The question having been 
put and it having been reduced to writing, by calling the attention 
of the Senator to the rule the Chair did his duty. Heretofore no ques- 
tions have been put to witnesses, as the Chair recollects, without hav- 
ing been first reduced to writing. Is there objection to the Senator 
from New Jersey asking a question of the witness 9 

Mr. EDMUNDS. Stand by the rule. 

Mr. RANDOLPH. If there is no objection I should like the re- 
porter to take my question down. 

The PRESIDENT pro tempore. The reporter will take down the 
question. 

Mr. RANDOLPH. The question is this: What amount of goods 
did Mr. Evans sell at Fort Sill during any one year pending this con- 
tract ? That is the first question. 

Mr. CARPENTER. The object of that question seems to be to show 
that ho made an improvident contract with Marsh and paid him too 
much. I submit that that can have no materiality to this case. If 
the managers trace $500 home to Belknap in the form of a bribe, it 
is jnst as complete a case as $50,000. If he paid him an unreasonable 
bribe, it is no worse than to pay ten cents. 

Mr. RANDOLPH. I am unfortunately placed to argue the ques- 
tion with the counsel 

The PRESIDENT pro tempore. Debate is not in order. The ques- 
tion will bo put. 

Mr. CARPENTER. Wo object to it. 

Mr. RANDOLPH. I ask the opinion of the Senate upon the pro- 
priety of the question* 

The PRESIDENT pro tempore. Shall this question be submitted to 
the witness ? 

The question was determined in the affirmative. 

Tiio PRESIDENT pro tempore. The reporter will read the question. 
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The reporter read the qaestion, as follows : 

Q. WhAt amount of goods did yoa sell at Fort Sill during any one year, pending 
this contract t 

A. This was a military appointment. I was doing an extensive 
bnsiness there in contracts for supplies. I shonltl like to know 
whether the question applies to my Indian bnsiness, military business, 
or contracts, or all combined, or military business alone. 

Mr. RANDOLPH. His business as post-trader. I do not know 
how many kinds of bnsiness he was engaged in. 

Mr. CONKUNG. Then the question I suggest should be, How 
mtfch did you, as post-trader, sell f 

Mr. RANDOLPH. Very well ; let the question be put in that way. 

The Witness. That I cannot answer. My bnsiness was all com- 
bined. 

Mr. CARPENTER. I should like to suggest to Senators that pos- 
sibly the cross-examination would bring out a great many facts which 
Senators want, and if they will give us leave first to cross-examine 
the witness it might reduce the number of questions Senators might 
wish to put themselves. 

Mr. RANDOLPH. I have no objection to delaying my question. 

Cross-examined by Mr. Carpenter : 

Q. Yon saw Mr. Belknap for the first time at Keokuk, Iowa f 

A. I did. 

Q. You said that yon thought Secretaiy Belknap was absent from 
Washington in 1870 two or three months, or it might be four. Did 
you mean months or weeks f 

A. Since I made that remark a while ago I think I was very much 
mistaken about the time. 

Q. It was about three weeks f 

A. Yes, probably it would be that time. I was on East here and 
the whole trip I got in my mind, and I was mistaken. 

Q. You say von had no conversation with him whatever at Keokuk 
about Fort Sill f 

A. Only that I mentioned the matter mvself . 

Q. You were merely introduced to him f 

A. It was in the presence of three or four or half a dozen gentle- 
men. 

Q. You next saw him in Washington f 

A. I next saw him in Washington. / 

Q. And yon had but one interview with him in regard to this ap- 
pointment f 

A. One interview only. 

Q. That was in his office in Washington, in the War Department., 
I suppose f 

A. It was at his dwelling-house. 

Q. There you showed him your papers f 

A. The papers were already in his possession. 

Q. You said yoa thought they had been filed in the Department f 

A. Yes, sir. 

Q. In that conversation you say that he told you he had promised 
it or had appointed a friend of his to that place, and told you who it 
wast 

A. Yes, sir ; he did in the course of the conversation. 

Q. Did yon not then enter into a conversation with him in regard 
to the stock of goods yon had and the value of the buildings you had 
on the premises f 

A. I did. I laid the whole facts before him. 

Q. Did yon not ask him whether some arrangement for a partner- 
ship or something of that kind could not be niade between you and 
Marsh? 

A. I asked him whether he thought such an arrangement could be 
made, whether I could dispose of my interest there or form a part- 
nership. 

Q. Dispose of your interest or form a partnership f 

A. Yes, sir. 

Q. What did he say in replv f 

A. He said he could not tell whether this gentleman would wish to 
go to the Territory ; that I might possibly be able to make some ar- 
rangement. 

Q. Did he use any persuasion with you to make an arrangement 
with Marsh f 

A. Not any whatever. 

Mr. Manager MoMAHON. Ask what he said. That is not a fair 
question. 

Mr. CARPENTER. It is calculated that way, for if so then fol- 
lows what then did he say. (To the witness.) What did he say to 
yon then about seeing Mr. Marsh f Did he ask you to see him f 

A. The Secretary of War appeared to have some sympathy for me 
in the matter. He said he thought it was a pretty ham case that I 
should have to leave the reservation, but that the promise already had 
been made. 

Q. Bv Mr. Carpenter. Was not all that was said on the part of 
Mr. Belknap suggested with a view to help you to get rid of your 
goods to Marsh T 

Mr. Manager McMAHON. I think the question ought to be, did he 
say anything to yon so and so. I do not object to leading ciuestions 
on cross-examination, but I do not want leading questions in regard 
to motives and inferences. I want the facts, and am entitled to have 
them in the proper way. 



Q. (By Mr. Carpenter.) Did he request yon to go and see Mr. 
Marsh f 

A. He did not Mr. Marsh was not in the city, as I understood. 

Q. Did he request yon ever to see him on his behalf f 

A. He did not. 

Q. It was in reply to your asking him whether any arrangement 
for a partnership or for a sale of yonr stock could be made with this 
man tnat he tola you this man would be in town and you could see 
himf 

A. He said, "I do not know what arrangement yon can make ; yon 
may possibly be able to arrange it," or, " I do not know what arrange- 
ment yon can make; bnt this gentleman, Mr. Marsh, will be in the 
city''— whether he said that night or the night following I cannot 
remember—and I could see him. Then I probably asked him where 
I would meet him. I do not say I did. 

Q. Did not Mr. Marsh tell you that he had come down there in con- 
sequence of having seen the Secretaiy of War and had been told by 
him that he must make some arrangement with yon to save you from 
ruin or he would not appoint him f 

A. I do not recollect what he said in coming there. 

Q. Did he not explain the fact to be that he had come there in con- 
sequence of what tne Secretary of War had told him f 

A. That was my understanding. He came over there. 

Q. In consequence of what the Secretary of War said to him f 

A. Yes, sir. 

Mr. CARPENTER. Mr. Marsh has sworn that the Secretary of War 
would not appoint him if he did not make some arrangement. 

Mr. Manager McMAHON. Never mind stating what Mr. Marsh 
swore to. That is in the record. 

Q. (By Mr. Carpenter.) In that conversation which you had 
with Mr. Marsh I suppose you were trying to got as low a price and 
he as high a price as he could for the arrangement, was he not f 

A. I was trying to make the best arrangement I could in my o\7n 
interest. 

Q. He was up to about the same thing in his, was he not ? 

A. That was my impression when I got through with him. 

Q. In that conversation did Mr. Marsh say to von that he had to 
divide anything he got from you with anybody T 

A. He never breathed anything of the kind; he never intimated it 
at all. 

Q. When did you first ever hear that any such thing had been done f 

A. I never heard it until this matter was brought to Washington. 
It was rex>orted through the Army. I heard it spoken of, that that 
was the impression. 

Q. I mean at what time did yon have any knowledge that Marsh 
ha<l paid the money f 

Mr. Manager McMAHON. You did not ask for knowledge, bnt 
when he fir^ heard of this division ; and he is telling you he heard 
it rumored through the Army. Do not change bases. 

Mr. CARPENTER. The manager can have me to enforce it as 
often as he pleases. (To the witness.) Did you ever hear it talked 
about in the Army prior to the article in the New York Tribune on 
the subject f 

A. I do not know that I did. I think that originated it. 

Q. (By Mr. Carpenter.) You think it originated with that article f 

A. I think so. 

Q. What was your business at Fort Sill? 

A. It was general merchandising; Army trade, Indian trade, con- 
tracting with the Government for supplies. 

Q. What was the whole amount of your business at that point 
worth per annum in 1870f 

A. I cannot telL 

Q. Give as near an estimate as yon can. 

A. I should suppose, probably, $150,000. 

Q. Do yon mean profits f 

A. No, sir ; I mean our trade; the quantity of goods sold. It may 
have exceeded that. 

Q. Of that, how large a proportion was the tradership, the mere 
sales of stock to the soldiers and officers f 

A. I should suppose, probably, about one-third, not to exceed $75,000. 
We had one year a large force. There is another little item I should 
mention. We were building a post there, and had a large number of 
citizen employ^ included in this estimate. I cannot give any idea; I 
suppose it exceeded |50,000. 

Q. Was it through yonr position as post-trader there that yon were 
enabled to run all these otner branches of business f 

A. I had an Indian license, which would have enabled me to have 
run outside of the military reserve; but it was a great advantage to 
be on the military reserve. 

Q. It was a great advantage to yon to be on the military reserve in 
regard to your other business than trader f 

A. Yes, sir ; it was. 

Q. Did that enter largely into the sum you agreed to pay Mr. Marsh f 

A. I do not understand you. 

Q. Did that consideration enter into the fixing of the sum with him 
that you were willing to pay to Marsh f 

A. It did. 

Q. It was not merely, then, for the profits yon could make as trader, 
bnt the advantages that would result to vou in general bnsiness there f 

A. Tliat was the idea. I merely wish to state that I never would 
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have consented to have paid any snch amount of money as military 
trader alone. My business in that capacity never justined it. 

Q. It was your other business in connection with it that induced 
you to pay so large a sum f 

A. Of course it was. 

Q. And you never understood from Marsh, in any of the negotia- 
tions with him about it, that he had to divide a cent of the money 
with any human being f 

A. I never heard anything of the kind intimated. 

Q. Who was with you when you called on General Belknap in 
Keokuk t 

A. Mr. Peck, of the firm of Durfee & Peck. 

Q. How many fiosts had Durfee Sd Peck at that time? 

A. My recollection is that they had three posts ; probably more. 

Q. They had three posts under the old law, had they f 

A. I do not say under the old law. My impression is they had more 
than that under the old law. Under the new law my impression is 
they had but three. I am not positive about it. 

Q. At the time you called at Keokuk to see General Belknap how 
many posts did that firm have t 

A. I cannot say ; my impression is three or four. 

Q. When you subsequently applied to the Secretary of War in 
Washington were you contemplating a partnership with Mr. Durfee 1 

A. I had at one time contemplated a partnership with Mr. Durfee, 
and made my application with his name attached to the application. 

Q. [Handing a paper.] Is that a copy of the application you made f 

A. It is. It was on file here, in the War Department. The part- 
nership had not been agreed on at that time. It was contemplated, 
however. 

Q. At that time did yon not understand Mr. Belknap to say that 
one reason why he could not appoint you was that you were in part- 
nersh^g with Durfee f 

A. There is an impression in my mind that he refused to appoint 
Mr. Durfee to any other position ; whether he told me that person- 
ally himself or whether Mr. Marsh told me that, I do not remember. 
I probably stated to Mr. Marsh that this application had been made. 

Q. Did not Mr. Belknap tell you distinctly that he would not ap- 
point you in connection with Durfee f 

A. I do not recollect that he ever said so distinctly, but I have the 
impression that I was told, probably by the Secretary, that Mr. Dur- 
fee could not have any further appointment. 

Q. Then you say it is your impression that General Belknap did 
tell you that Mr. Dnrfee could not have or be interested in any more 
appointments f 

A. It was either himself or Mr. Marsh ; I cannot recollect which. 

Q* I understand you to say that it was the general understanding 
all around that there was to be but one trader at any military post 
under the new law f 

A. That was my understanding. 

Q. What favors did you ever apply for of the Secretary of War 
through Mr. Marsh f 

A. An <^>plieation was made regarding the limits of the reservation. 

Q. Enlarging the reservation f 

A. It was understood between Mr. Marsh and myself that the res- 
ervation should be extended. 

Q. One application was in regard to an enlargement of the reser- 
vation f 

A. One was. I think that I communicated to Mr. Marsh regarding 
that matter, that the reservation had not been extended to the limit 
that was understood. 

Q. What did you next hear from that application t 

A. I have no recollection. 

Q. Let me see if I cannot recall your recollection. Do you not re- 
member that you received a letter from the War Office informing you 
that the recommendation of General Pope had been adopted enlarg- 
ing the reservation as he recommended f 

A. I have only an indistinct recollection of it, nothing very defi- 
nite. 

Q. Did yon ever hear anything from Mr. Marsh about itf 

A. I do not remember that. 

Q. Was your letter addressed to Marsh or addressed to the Secre- 
tary of War and sent through Marsh t 

A. It was addressed to Mr. Marsh. I do not recollect ever having 
addressed a communication to the Secretary of War about it. I do 
not recollect sending any such oommnnication, but very likely I did. 

Q. What other application did yon ever make to the Secretary of 
Warf 

A. There was an application made for the introduction of liquors 
there for the use of the officers at the poet, I am not positive whether 
that was sent directly or through Mr. Aiarsh ; whether it went through 
the regular channels or not. 

Q. [Handing papers to the witness.] Look at that and it will prob- 
ably refresh your recollection. 

A. [After examining.] That is correct ; I remember. 

Q. Yon addressed that directly to the Secretary of War f 

A. To the Secretary of War. 

Q. What response did yon receive to that I 

A. The permission was granted. 

Q. Was it granted through the regular military channels f 

A. Through the regular military channels. 



Q. Did you ever ask any other favor as a post-trader f 

A. I do not recollect of any. 

Q. Then the only two you remember was one in regard to this 
liquor-selling business and the other in regard to the extension of the 
reservation f 

A. That is my recollection. 

Q. Did you ever have any other favor or indulgence of any kind 
from the Secretary of War which was not common to all traders f 

A. I do not recollect any. 

Q. What was your situation there in regard to protection t Had you 
any other protection than all post-traders hadf 

A. None other whatever. 

Q. And the only privileges you enjoyed there were those which per- 
tained to your appointment as post-trader f 

A. As I understood, all orders sent there were sent to all traders 
through the country. 

Q. Can you describe what the regular military channels aref 

A. From the adjutant of the post up through all the grades of offi- 
cers to the post-commander, to the division commander, and the di- 
vision headquarters, and then to Washington, to the A^jntant-General 
of the Army. 

Q. These applications are seen and read at all these headqnartersf 

A. Through all these channels. 

Mr. Manager McMAHON. We object to proving by this witness 
or any other that any communication went through the regular mili- 
tary channels without producing the records to show the indorsements 
on them and that they did so pass. 

Mr. CARPENTER. Mr. President, we oflfer now a certified copy 
of Mr. Evans's letter asking permission to sell liquor, &c., and aU 
the references of it that were made from that post clear up to the 
Secretary of War, which are the exhibits A, B, C, D, E, and P. in the 
documents in my hand, except that we shall not ask the Clerk to 
read one map which probably he could not do intelligibly. 

The Chief Clerk read as follows: 

FoBT Sill, Indl4n TBBRrroRr, 

November 30, 1873. 
The Hon. Sicbktabt op Wab, 

Wathinglan, D. C, : 

Owing to the isolated position of this poet and the diffioalties attendinff the ship* 
ment ot mocchandise. it is inconvenient and almost impossible to make ihipmonta 
of whisky and brandy monthly as provided in paragraph 3 of War Department 
order dated October 28, 1871. 

I therefore respectfully requeHt that said paragraph be so modified that the in- 
trodnction of these liquors may be allowed in like manner to that of ale and wine, 
the quanti^ and disposition being as at present subject to the absolute control and 
direction of the post-commander. 

Very reepectf ally, your obedient servant, 

JOHN S. EVANS, 

Post-Trader. 

Exhibit A is a description by diagram or map of the Indian Terri- 
tory. 

BxmBrrB. 

Wab DEPARTlfKNT, 

Washington City, October 28, 1871. 
Orders. 
I. On the order of any officers of the earrison, approved by the oommandinic offi- 
cer, the poet-trader at Fort Sill has authori^ to take to that poet from points out- 
side the Indian Territory a limited qnantity of wines, porter, and ale, provided 
snob supplies are for the nse of the officer so ordering. 

n. Tne poet-trader at said post has anthority to take to said post not to exceed 
ten gallons of brandy and ten gallons of whisky monthly, to be used only for 
medicinal pnrpoees and sold only on the anthority of the post-commander. 

WILLIAM W. BELKNAP, 
Secretary of War, 

ExmmrC. 

War DiPABTMEin', 
Washington Oity% February 8, 1873. 
Orders, 
The following is hereby eubsUtnted for paragraph I of orders dated October 38, 
1871, paragraph II to remain as at present : 

L PermisMon is hereby granted the post-trader at Fort Sill to carry thereto and 
keep on hand for sale to officers Anoh qnantity of wines, ale. porter, or other malt 
Uquors as the commanding officer at the post may deem advisable, to be sold only 

on his approvaL ^ ^^ «.»,«-^*.« 

^ WM. W. BJSLKNAP, 

Exhibit D. 

Wab Depabtmbrt, 
Washington OUy, January 3, 1873. 
Orders, 
Paragraph II of orders dated October 28, 1871. authorising the post-trader at Fort 
SiU, Inman Territory, to take to that post a limited qnantity of brandy and whisky 
monthly, "to be used only for medicinal purposes and sola only on the authority 
of the post oommander," is hereby so modified as to permit uie introduction of 
liquors m Iho same manner and under like restrictions as in the cases of ale, wine, 
and porter, (vide orders dated Februarys, 1872,) the quantity and disposiUon thereof 
to remain subject to the control and direction of the post-commander. 

^M. W. BELKNAP. 

Secretary iif War. 

Eximirr E. 
Headquarters, Fort Sill, Indian Terbitort. 

February 17, 1873. 

Mr. J". S. Evans, 

Post-trader: 
Under the provisions of War Dept orders of January 3rd, 1873, modifying War 
Dopt. orders of October 28, 1871, you are hereby authorized to bring to this i>o8t 
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the following qnantitles and kinds of liqnors, and to dispose of the same under sach 
rules and rostnctions as the post-oommander may hereafter impose, vis : 
100 casks ale and porter. 
100 cases imperial wine. 
50 bbls. whisky. 
5 " brandy. 

By order of Major Geo. W. Schoflold. 

C. E. NORDSTROM. 
Ut LU lOtA Catalry, Pott Adjutant 

Exhibit F. 
Copy of indorsement on application of J. S. Evans &, Co., jioet-tradera, for modi- 
floation of par. 2, War Department orders, dated October ^ 1871, regulating shii>> 
ment of whisky and brandy. 

(First indorsement.) 
Hbadquartebs, Fobt Sill, Indian Tburitory, 
December 2, 1879. 
In the opinion of the post-oommander, it would be better for both trader and pur- 
chaser were the trader permitted to introduce liquors in quantities larger than is 
now permitted at one smnment. 

With a view to aooompUsh this, the within request is recommended to the favor- 
able consideration of the honorable Secretary of War. 

GEORGE W. 8CH0FIELD, 
Major 10th Cavalry, fjommanding, 

Q. (By Mr. Carpenter.) Do these papers which have been read 
cover all the Indalgonces granted to yon in regard to the selling of 
liqnor f 

A. They do. 

Q. Every one of them made suhject to the control and discretion of 
the poet-commander f 

A. In every case. 

Q. This and the enlargement of the reservation were the only favors 
you ever asked or received f 

A. All that I have any recollection of. 

Mr. CARPENTER. Mr. President, we ask leave to call General 
Townsend at this point for the porpose of identifying some records. 

E. D. Townsend recalled and examined. 
By Mr. Carpenter : 

Question. [Suhmitting a paper.] Is that the order enlarging the 
reservation at Fort Sill? 

Answer. This is the order of the President declaring the reserva- 
tion at Fort Sill on the 29th of January, 1872. It makes the reserva- 
tion contain thirty-six square miles. 

Mr. CARPENTER. We ask the Secretary to read it. 

The Chief Clerk read as follows : 

Headquarters, Dbfartment of toe Missouri, 

Fort Leavenworth, Kaneas, January 29, 18752. 
General Orders No. 2.1 

By anthority of the President of the United States, and in accordance with the 
instroctions of the Secretary of War, dated January 19, 1872, the militaiy reserva- 
tion at Fort Sill. Indian Temtory, is do«i'?nated as follows : 

The initial point of the survey is the lIs^-stalT. From this point due north two 
(2) miles and lonr hundred and fortv (440) yards, to a point on the northern bound- 
ary line of the reservation ; from this point due east three (3) miles to the northeast 
comer; thence due south four (4) mihis to the southeast comer; thence due west 
nine (9) miles to the southwest comer ; thence due north four (4) miles to the north- 
west comer; thence due east six (G) miles to the above-mentioned point on the 
northern boundanr line, to close the boundary. 

The points of uie compass mentioned are magnetic The variation of the mag- 
netic needle in Juno, 187l. was ll^ ^ StK' east. 

Monuments of hewn stone with cut letters "U. S. M. R." on the one side, and " L 
T." on the other, marlc the comers of the reservation ; all half miles ore marked by 
plain posts. 
The reservation contains thirty-six (36) square miles. 
By command of Brigadier-General Pope: 

R. WILLIAMS, 
AsiUtant AdjiUant-Qen&rdL 
Official: 

B. D. Townsend, 
Adjutant' Oeneral. 

Q. (By Mr. Carpenter.) What paper is that? [Suhmitting a 
paper.] 

A. This is a copy of a letter dated " Headquarters, Department of 
the Missouri, Fort Leavenworth, Kansas, Aojj^st 12, 1871," addressed 
" to the Adjatant-Generalof the Army," by Ooncral Pope, command- 
ing the Department of the Missouri. 

Q. Please road the paper entire and all the indorsements on the 
hack I 

A. The letter is: 

HSADQUABTESS DEPABTMENT OF THB MiSSOUm, 

Fort Leavenworth, Kantat, August 12, 1871. 
To the Adjutamt-Genebal op the Abmy, 

Washington, D. O.: 
(Through Headquarters Military Division of the Mlsaonrt) 
Sm : In compliance with the instructions of the General of the Array of JnneO, 
1868, 1 have the honor to transmit herewith accompanying, a map and field-notes 
of the United States military reservation at Fort Sill, Indian Territory, with a view 
to tlieir being properly decUred by the War Department 
1 am, sir, respectfully, your obedient servant, 

JNO. POPE, 
Brevet Major-Oenerdl Commanding. 

[Indorsement J 

IIbadquabtbrs Depabtment of the Missoubi, 
Office of the CnrnF Enginbeb, 

Fort Leavenworth, Kansas, , 187-. 

Description of the United States military reservation at Fort Sill, Indian Torri- 
tory. 



Q. State the substance of these indorsements without taking time 
to read them in fuU. 

A. These notes which I commenced to read are the same as those 
read in the general orders. 

Q. State by what officers that is indorsed and recommended, the 
channels through which it came. 

A. It is indoi-sed first by the assistant a(]|jutant-generaly at head- 
quarters Military Division of the Missouri, Chicago, August 22, 1871. 

Q. Who is that? 

A. James B. Fry. 

Q. Sheridan's adjutant-general? 

A. Yes, sir. Next it is indorsed: 

Adjutant-Genebal's Ofmcb. 

Washington, August 29, 1871. 

Kespectfnlly submitted to the Secretary of War, recommended, and with remark 
that it would seem proper to obtain the consent of the Indian Bureau before declar- 
ing this reservation, as it appears to be within the "Indian reserve as sot apart by 
treaty of October Si, 1867, with the Kiowas and Comanches. (Statutes at Large, 
volume 15, page 582.) 

B. D. TOWNSEND, 
Adjutant- OeneraL 

Q. That is by yourself . 

A. Yes, sir. 

Q. Now I ask you if you have the paper there giving the consent 
from the Interior Department f 

A. I have. 

Q. Read it in that connection. 

A. The first is the letter of the Secretary of War to the honorable 
Secretary of the Interior. 

Wab Defabtmbnt, 
Washington City, September S, 1871. 

SiB: Inviting your attention to the acoompanying letter in relation to and plan 
and description of the military reservation at Fort Sill, Indian Territory, which 
appears to be within an Indian reserve, I have the honor to inquire if the Indian 
Department has control over this property, and, if so. whether there is any legal 
obstacle known to the Department of the Interior to its being set apart as a mili- 
tary reservation. 

The return of the papers is requested. 
Very respectfully, &c., 



Hon. Secbetabt of thb Iktbriob. 



W. W. B.. 

Secretary of War, 



This is a copy of the original letter. The next is : 

Defabtmrxt of tub Intbbiob, Office of Indian Affaibs, 

Washington, D. C, September 7, 1871. 

SlE : I have the honor to acknowledge the reoeint, by reference from the Denart* 
ment, for my views of a communication from tne honorable Secretary of War, 
dated the 2d instant, inclosing map, witffaccomnanjing papers, of the site of the 
proposed military reservation of Fort Sill, luuian Territory, and inquiring if 
there is any legal obstacle known to the same being sot apart for the purpose 
stated. 

In reply, I will state that Fort Sill is located in the country set apart for the 
Klo\vns and Comanches by the second article of the treaty concluded with said lu- 
diuns October 21 , 1667. (Statutes at Large, volumes 1 4, 15, page 582.) 

By the seventh clause of the eleventh article of said treaty the Kiowas and Co- 
manches *' agree to withdraw all opposition to the mi litfu'y posts now established in 
the western Territories." This is tne only provision in said treaty regardlog mili- 
tary posts, and I am of opinion that there can be no objection to the setting apart 
of the military reservation in question. 

It is proper to state that in accordance with the terms of the treaty concluded 
with the Kiowas, Comanches, and Apaches, October 21, 1867, (Statutes at Large, 
volumes 14 and 15, paj;e 5^9,) the latter became confederated with the former, and 
accepted a permanent home on the Kiowa and Comanche reserve. 

The papers referred by you are returned herewith. 
Vei-y respectfully, your obedient servant, 

H. K. CLUM, 
Acting Commissioner, 
To the honorable Secbetaby op the Intebiob. 

The next is a letter to the honorable Secretary of War, inclosing 
that: 

Depabtment of the Intebiob, 

Washington, D. C, September B, 1871. 
Sib : Bespectfully referring to your communication of the 2d instant, inclosing 
map with accompanying papers, and making inquiry as to the propriety of the site 
proposed at Fort Sul being set apart as a military reservation, I have the honor 
to transmit herewith for your information copy of a report from the Acting Com- 
missioner of Indian AjOfairs, dated the 7th instant, in rekition to the subject, in 
whose views I concur. 

Very respectfully, your obedient servant, 

B. R. COWEN, 
Acting Secretary, 
To the honorable the Secbetabt of Wab. 

There was a subsequent commnnication from the Secretary of War, 
dated— 

Wab Depabtment, October 11, 1871. 
Hon. Secbetabt of the Intebiob: 

Sib: The President having been pleased to set aside for military uses and aa a 
military post the reservation at Fort Sill, Indian Territory, I have the honor to 
forward to vou for compliance therewith liis directions that the same be not4Ml in 
the General Land OiBce, and also the plats and notes of survey of the reservation, 
which, when no longer needed, please rettun to this Department, together with tho 
President's order. 

Very respectfully, your obedient servant, 

W. W. BELKNAP, 

Secrvtary qf War. 

That letter is acknowledged by the Secretary of tho Interior: 

Department of tiie Ixtbbiob, 

Washington, D. C, 13th October, 1871. 
SlB: I have the honor to acknowledge the receipt of your letter of the 11th In- 
staiit, transmitting the President's onk^r of 7th instant, setting aeidu for militiuy 
uses the lands at Fort Sill, Indian Territory. 
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A copy of yoar letter, and all the papers aocompanyin;; it, have tonlaj been sent 
to the Commissioner of the General Land Office, for appropriate action. 
Very respectiolly, your obedient servant, 

C. DELAKO, Secretary. 
Hon. William W. Belknap, 

Secretary of War. 

Q. Now return to the paper you were reading and finish the in- 
dorsements on that. You had read your own letter and stopped there. 

A. The remaining indorsements are simply office marks showing 
that the paper I hold in my hand is a copy of the original papers sent 
to the Interior Department from the War Department. 

Adjutant-General's Office, 

Wmhington^ January 30, 1872. 
Official copy for file in the Adjutant-General's Office. 

E.D.TOWNSEia), 

AdjxUani- QeneraL 

Then come sundry memoranda of the dates and so on. 
Q. Was not that approved by the Secretary of War and then by the 
Prudent f 
A. Yes, sir. 
Q. All those t 
A. I beg pardon. 

Q. You stopped with reading your own letter in which you advise 
that the Department of the Interior should be consulted. 
A. The third indorsement is : 

"War Department, 
Washxngton Cfity, September 15, 1871. 
Approved and respectfully submitted for the action of the President 

WM. W. BELKNAP, 

Secretary of War. 
The fourth indorsement : 

ExBCUTTVB Mansion, October 7, 1871. 
The reservation at Fort Sill, Indian Territory, as deHcriboil in the accompanying 
plat and notes of survey, approved by the Secretary of War, is made for military 
purposes, and the Secretary of the Interior will cause the same to be noted in the 
General Land Office to be reserved as a military post. 

U. 8. GRANT. 
Q. That completes that document, does it f 
A. Yes, sir. 
BIr. CARPENTER. That is all for the present, General. 

John S. Evans recalled. 

Cross-examination by Mr. Carpenter continued : 

Qnestion. I understood you to say that tbe enlargement of the res- 
ervation, which has Jnst been explained here, and the licenses about 
the sales of liquors were the only favors yon ever asked and the only 
ones you ever received as post-trader from the Secretary of Wjit ? 

Answer. I have so stated. 

Q. When you returned from Washington to your fort who was com- 
mander of the post at that time f 

A. Qeneral Grierson. 

Q. Did you communicate to him the contract which you had made 
with Marsh I 

A. I did. 

Q. How soon after your arrival there I 

A. Probably tbe same day. 

Q. About what time was that f 

A. I think it was the evening of the same day. 

Q. About what time did you ^et home f 

A. Some time early in November. 

Q. You communicated it to Grierson in November, 1870 1 

A. I did. 

Q. And all the facts that you knew about it f 

A. All the facts that I knew about it. 

Q. You said that when you came to Washington von were intro- 
duced to the Secretary of War. Did you mean thatf 

A. When I came to Washington I was introduced indirectly 
through Mr. Rice. 

Q. Did Mr. Rice go with you to the Secretary of War? 

A. He did not. 

Q. Did he give you a letter I 

A. No ; he saw the Secretary prior to it. 

Q. That is what you understood from him f 

A. Yes, sir. 

Q. But when you went to the War Department you were recognized 
by General Belknap as the man he had seen at Keokuk, were you t 

A. I was. 

Q. And you do not know of yonr own knowledge that anything 
passed between Rice and Belknap about it t 

A. I never heard a word. I never saw them together in my life. 

Q. Since your appointment you have been, you say, the only trader 
at Fort Sill! 

A. The only military trader at Fort Sill. 

Q. Is that post exceptional in that respect or not t 

A. It is not an exception. 

Q. There is but one at any of the posts f 

A. That is my information. 

Q. Have you related all that took place between you and the Sec- 
retary of War in regard to any arrangement to be made between you 
and Marsh f 

A. I have. 

Q. Do you know whether the Secretary of War knew that there 



was any arrangement made between you and Marsh, or what were 
the terms of the arrangement f 

Mr. Manager McMAHON. Speak only of your own knowledge ; 
give no impi-essions or belief, but simply what facts you know. 

Mr. CARPENTER. That is what 1 asked him. (To the witness.) 
Did you communicate the fact of having made a contract with Marsh 
to the Secretary of War f 

A. I never spoke to the Secretary of War on the subject. 

Mr. Manager LAPHAM. He says he did not see him; he went 
away withont seeing him. 

Mr. CARPENTER. He might have communicated it without see- 
ing him, in a letter, or in the dark. (To the witness.) You say you 
did not communicate that fact to the Secretary of Wart 

A. In no way, shape, or form. 

Q. (By Mr. Carpenter.) After you returned to Fort Sill and after 
that contract maxle between you and Mr. Marsh, by which you bound 
yourself to pay him sums of money on dates fixed in the contract, did 
yon put up the prices of your goods at the fort I 

Mr. Manager McMAHON. One moment. Mr. President, that is a 
question that has already been settled, as I understand, by the Sen- 
ate two or three times, and we do not care to go into that matter as 
to whether be put up the prices of bis goods. 

Mr. CARPENTER. I do not understand that it has been settled 
at all. We offered certain questions here, we put to witnesses certain 
questions, and I stated that I proposed to follow the questions with 
this proof; and, notwithstanding that statement, it is true the Sen- 
ate excluded the questions ; but that does not exclude the offer. It 
might be that the Senate thought the question was an improper one, 
although the offer would be perfectly proper. This is, if I recollect, 
the first time we have distinctly offered to prove the fact, and I now 
offer to prove by this witness that he never nut up his prices one 
cent in consequence of that arrangement with Mareh. 

Mr. Manager McMAHON. Mr. President, certainly the memory of 
the gentleman must be at fault, for I think if any one thin^ was con- 
tested with some warmth and zeal in the trial of this case in chief it 
was this identical proposition whether it made any difference in the 
trial of this case whether by reason of this tribute that Evans was 
paying to Marsh the soldiers or anybody else were charged higher 
prices than they had been before; and if that question was not set- 
tled by this Senate, not only once but twice or three times, then I 
have failed to see entirely the »i>plicabil!ty of a decision to a point 
made. 

Mr. CARPENTER. Allow mo to interrupt, you a moment. 

Mr. Manager McMAHON. Certainly. 

Mr. CARPENTER. The question put to the Senate was not would 
the offer made be proper when it should bo reached ; tho^ only ques- 
tion submitted was shall this interrogatory be put. It is true that 
by way of inducing the Senate to allow the question, I stated tho 
proof that I expected to follow it up with ; but non constat that the 
question would be proper even if the poof would be proper ; and tho 
only question submitted to the Senate, and tho only one which the 
Senate passed upon was whether the particular interrogatory should 
bo answere<l, not whether this offer of proof would be proper when 
the time came to offer it. 

Mr. Manager McMAHON. Undoubtedly, because I never knew be- 
fore that a court of law settled questions in a bunch. 

Mr. CARPENTER. That is the reason they did not setfle this. 

Mr. Manager McMAHON. But whenever they settle a particular 
question upon a particular principle, I never knew before that that 
principle which waa then establisned by the court in that particular 
case did not apply in every subseanent stage of the case when tho 
same question arose. I do not unuerstand that a court of law lays 
down rules for all questions that may be offered ; but the principlo 
that is applicable to the particular question, if a subsecjuent question 
is the same in substance and involves the identical i>omt, is to be ap- 
plied. It seems to me it is wasting time to argue it. 

But now let me put a question to the gentleman. I want to hear 
from him— and I will allow the interruption— upon the materiality 
of this testimony once more. 

Mr. CARPENTER. The fourth article, if I remoml>er the number 
rightly, charges that in consequence of this arrangement between 
Marsh and Evans the soldiers and officers of the Union Army were de- 
frauded and compelled to pay extravagant and exorbitant prices. 
Now we offer to show that that is not true. Let the mana^rs strike 
it out of the articles, and we do not care for the proof. If it remains 
in the articles, we offer to disprove it and will prove by this witness 
that he not ouly did not increase his prices, but that they were abso- 
lutely lower from that time out until he was removed than they had 
ever been before, and not, as he expresses itu the one-tenth ^art of 
one cent was added to the price of goods sold to the soldiers in eon- 
sequence of that arrangement. 

Mr. Manager McMAHON. Now I think that the argument the gen- 
tleman has made will recall to the Senate at once the fact that this 
qnestion was thoroughly and completely argued not only upon one 
occasion but iijwn two and probably three different occasions, because 
the honorable gentleman will remember that at one stage of the case 
I alluded to these very words upon which he put so much stress, and 
it seems the honorable gentleman is more troubled about the aggra- 
vations of this case than about tho crime that has been committed or 
charged. 
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Mr. CARPENTER. There is not any crime. 

Mr. Manager McMAHON. 01 I put this illnstration, that it was 
J ike charginij in an indictment that the act was against the peace and 
dignity of the State in which the particular offense was committed. 
Raising prices on the soldier is not the crime charged against this in- 
dividual. That may he an aggravation, but whether it exists or does 
not exist, the crime is just as absolute and complete, if proven, as it 
would be if it raised the prices ten times on the soldiers. 

Mr. CARPENTER. Then why not concede the fact that it did not 
raise the prices 1 

Mr. Manager McMAHON. Simply because the question has been 
settled. The pertinacity with which the gentleman undertakes to 
overrule the Senate surprises me, and I think I shall save the time of 
the Senate by insisting that this testimony is not competent, has noth- 
ing to do with the trial of this particular case. It may have some- 
thing to do with some outside or ulterior purpose which either the gen- 
tleman or his client mav have in his bosom, but so far as this case is 
concerned, it is imposssble for me to see how it can have any bearing 
whatever. If he were able to prove the fact, as he says, that after 
this tribute of $12,000 was put upon him ho lowered his prices, it is 
a yery remarkable fact and one that I should like to see proven in 
some other tribunal for the purpose of ascertaining some new patent 
method for reducing prices. 

I submit this question to you Senators; we have discussed it twice, 
and it having been twice decided, it seems to me the question ought 
to be set at rest. 

Mr. CONKLING. May we hear the question read t 

The PRESIDENT pro tempore. The question will be read by the 
reporter. 

The reporter read the question, as follows : 

Q. After your return to Fort Sill and after that contract made between yon 
ana Marsh oy which you bound yourself to pay bim sums of money at the dates 
fixed in the contract, aid you put up the prices o'f your goods at the tort t 

The PRESIDENT pro tempore. The Chair will put the question to 
the Senate, "Shall this interrogatory be admitted t 

Mr. MOkRILL called for the yeas and nays. 

The yeas and nays were ordered ; and being taken, resulted — yeas 
26, nays 13 ; as follows : 

YE AS— Messrs. Allison, Booth, Cameron of TVisconsin, ConUine, Ck)oper, Cragin, 
Dawes, Ferry, Frelinghuvsen, Harvey, Hitchcock, Howe, InsaUs, Logan, Morri- 
mon, Mitchell, Morton, Of;lesbv, Paddock, Patterson, Bandmph, Sargent, Wad- 
leigh. West, Windom, and Wright— 26. 

^AYS— Messrs. Bocry, Caperton, Cockrell, Dennis, Edmunds, Grordon, Kelly, 
Keman, Maxey, Morrill, Norwood, Whyte, and Withers— 13. 

NOT VOTINO— Messrs. Alcorn. Anthony, Barnum, Bayard, Boutwell, Bruce, 
Buraside, Cameron of Pennsylvania, Christiancy, Cla3rton, Conovor, Davis. Dor- 
sey, Eaton, Goldthwoite, Hamilton, Hamlin, Johnston, Jones of Floridii. Jones of 
Nevada, Key, McCreery, McDonald, Mc^IUlan, Ransom, Robertscm, Saulsbury, 
Sharon, Sherman, Spencer, Stevenson, Tburman, and Wallace— 33. 

So the question was decided in the affirmative. 

Mr. CARPENTER. Answer the question. Let it be read. 

The question was read to the witness by the reporter, as follows : 

Q. After your return to Fort Sill and after that contract made between you and 
Marsh by which you bound yourself to pay him sums of money on the dates fixed 
in the contract, did yon put up the prices of your goods at the fort t 

A. I did not. 

Q. (By Mr. Carpenter.) Did you continue from that time on to sell 
your good^ at the fort at as low a price as you were selling when that 
contract was made or lower. 

A. At the time I was removed from that post I think I can safely 
say I was selling goods 25 to 33 per cent, cheaper than I was at the 
time I had that appointment made. 

Q. When was that I 

A. In 1870. 

Q. When was your removal f 

A. In the early part of March this year. 

Q. Then all the time yon remained post-trader and the contract 
between you and Marsh continued in existence, you were soiling 
goods to the soldiers and officers at a lower rate than you were before 
the contract was made? 

A. I was. As my facilities for getting goods into the country were 
better, I reduced my prices. 

Q. The day after yon returned to Fort Sill I suppose the facilities 
for receiving goods were Just about the same that they were the day 
you left FortSiUt 

A. About the same. 

Q. And you did not at that time, in consequence of the Marsh con- 
tract, increase your prices a cent f 

A. I did not. I never increased an article in my establishment one 
cent. 

Q. How much did you ever pay totheSecretaiy of War for this ap- 
pointment f 

A. I neyer paid him a cent. 

Q. Who were traders prior to July 15, 1870, at that post besides 
yourself f 

A. E. H. Dnrfee and J. C. Dent. 

Q. Where did they reside t 

A. One of them resided in Leavenworth, Kansas, and the other, I 
think, at Fort Union. 

Q. Neither of them resided at the post f - 

A.'Neither one was ever at the post to my knowledge. 



Q. How long have you been acquainted with this post-trading or 
sutler business f 

A. Since 1863 or 1864. 

Q. Do you know any other posts except that of Fort Sill where the 
trader lived away from the postt 

Mr. Manager McMAHON. Speak only from your own knowledge, 
not from information. 

Mr. CARPENTER. That is what I am asking for. 

A. I do not know any others. 

Q. (By Mr. Carpenter.) These two traders at Fort Sill you say 
lived away f 

A. They lived away at that time. 

Q. Did you receive any information from Mr. Belknap in regard to 
the new law f 

A. I never received any information from Mr. Belknap regarding 
the law. 

Q. Were you in partnership with Mr. Durfee when you were ap- 
pointed by General Belknap I 

A. I was not. 

Q. That contemplated partnership was abandoned prior to the 
time when you were in fact appointed I 

A. It w:is. 

Q. Do you not recollect that in the conversation with the Secre- 
tary of War he spoke disparagingly of appointing Mr. Durfee, in 
some way t 

A. I cannot recollect anything of that kind; I have only an indis- 
tinct recollection of some remarks having been made to that effect, 
either by the Secretaiy or by Mr. Marsh. 

Q. Did you have an interview with the Secretary of War about 
November 1, 1871, in regard to this liquor business, in the War De- 
partment t 

A. Yes, sir ; at the War Department pffice. 

Q. Did Mr. Fisher also call I 

A. I do not recollect liis doing so. I do not know that he did. 

Q. About what time did you call on the Secretary of War I I will 
state the object of the question. 

Mr. Manager McMAHON. We understand it. 

Mr. CARPENTER. I was afraid you did not. The witness may 
not, and I will tell him. (To the witness.) There is a letter written 
to you by the Secretary of War on the 2d of November, 1871. Where 
were you on that dayt 

A. I was in the States. 

Q. (By Mr. Carpenter.) Not at home t 

A. No, sir. 

Q. Did yon call on General Belknap soon after that and before you 
had gone home and received that letter T 

A. That letter, I think, was forwarded me here from Fort Sill. 

Q. Did you see the Secretary before or after yon received tiiiat let- 
ter! 

A. After I received that letter. 

Q. And did not see him before 1 

A. I did not. 

Q. Reflect a little on that subject, and be as particular as yon can 
about it. Try to recall when you came here, what date. 

A. I cannot remember. I cannot remember the year really. 

Q. Then how do you know that you did not see the Secretary of 
War soon after the 2d of November T 

A. I did not say I did not. I did not mention any date. I say I 
called upon him in reference to that matter, but I cannot tell the year. 

Q. Have you any means by your books or anything else of telling f 

A. My partner probably would recollect. 

Q. Is he here f 

A. He is. 

Q. What is his name? 

A. Fisher. I would presume it was in 1872, shortly after the license 
was granted. The documents will show. 

Mr. Manager McMAHON. I think they were in 1871. 

Q. (By Mr. Carpenter.) Can you say whether or not yon saw the 
Secretary of War between the 1st and 8th of November, 1871 f 

A. I cannot. 

Q. Tou cannot say whether you did or not t 

A. I cannot say whether I did or did not see him. 

Re-examined by Mr. Manager McMahon : 

Q. I understand yon to say that you do remember that the letter 
was sent to yon at Fort Sill and returned to yon in the States t 

A. That is my recollection. 

Q. And after receiving that letter yon went to see the Secretary of 
Wart 

A. I did. 

Q. How long did it take a letter to go to Fort Sill in those days t 

A. I should suppose from ten days to two weeks at that time. 

Q. You stated a while ago that you did not increase prices on ac- 
count of this contract. 

A. I did ; but after that reduced them. 

Q. What improved facilities did you have for the shipment of your 
goods T Ton have alluded to something ; what were the^ f 

A. The extension of the railroads into the Indian Temtory was a 
very considerable a^ncy which reduced the expense of getting goods 
thoroi besides reducing the risks of shipping. 



Digitized by 



Google 



TRIAL OF WILLIAM W. BELKNAP. 



281 



Q. And your rates of transportation were reduced t 

A. Rednced to probably one-fourth of what they had been before. 

Q. The cost of transportation is one large item, is it not, in the price 
of goods f 

A. A very considerable item at that time and is even to this day. 

Q. And it was by reason of the diminished cost of traosportotion 
that yon were not compelled to pat up the prices of your goods f 

A. It was the increased trade he gave me by being the sole trader 
at tbe poet. 

Q. By having the exclusive privilege. Now, with your diminished 
cost of transportation, would you not have been able to put the prices 
of your goods down if it had not been for this (12,000 a year you had 



to pay to Mr. Marsh f 



Certainly I could have sold my goods, whatever that percentage 
was, that much less on my sales. 

Q. So you really had to make that $12,000 out of your sales in or- 
der to make the profit that you had been previously making t 

A. I did not change my prices except as the cost of transportation, 
the cost of getting goods in, reduced the cost. 

Q. You could have reduced your prices to the soldiers and emi- 
grants Inst as much less as the $12,000, if it had not been for the 
112,000 f 

Mr. CARPENTER. Would you f 

Mr. Manager McMAHON. Never mind about that " Would you 1 " 
is too long back, Brother Carpenter. (To the witness.) When yon 
went to see the Secretary of War the day after General Rice had 
been to see him, according to your statement, state whether any con- 
versation passed between you and the Secretary as to the fact of Gen- 
eral Rice having been to see him. 

Mr. CARPENTER. That I object to. You have examined on that 
point. 

Mr. Manager McMAHON. This is simply re-examining on what 
you cross-examined about. State your ground of objection. 

Mr. CARPENTER. The objection is that you have been over the 
ground twice. 

Mr. Manager McMAHON. I have not been over this gronnd, but 
the gentleman has been over it. 

Mr. CARPENTER. Go ahead. 

Q. (By Mr. Manager McMahox.) StAte now whether in that con- 
versation between you and the Secretary of War he in any way al- 
luded to the fact that General Rice had been to see him for you the 
day before. 

A. I have no recollection that he did ; I do not remember about it. 

Q. Did you employ Mr. Rice as your attorney to go and lay your 
case before the Secretary of War f 

Mr. CARPENTER. That we object to. He has already said that 
he does not know that Rice ever saw Belknap or that Belknap over 
saw Rice : he never saw them together ; he knows nothing about it 
except what either Rice or Belknap told him, and he says Belknap 
never told him anything. If they want to know anything about Itlr. 
Rice call Mr. Rice. 

Mr. Manager McMAHON. He said he does not know. 

The PRE^DENT pro tempore. The Chair sustains the objection. 

Recross-examined by Mr. Carpenter: 

Q. Mr. Evans, after you went back to Fort Sill with your appoint- 
ment would you have reduced your prices but for the contract made 
with Marsh f 

Mr. Manager McMAHON. We object to that. The question is, 
Would you have done so but for something f 

Mr. CARPENTER. Yes: but for this contract with Marsh. 

Mr. ManM[er McMAHON. We object. 

Mr. CARPENTER. Why, Mr. President, they asked this man if he 
could have sold for less if he had not paid money to Marsh. It hardly 
required a witness to prove that. He could nave given away his 
goods. The question is whether he would have done so ; in other 
words, the question is whether his trade with the officers and soldiers 
was at all influenced by the contract he had with Marsh. They asked 
him, ** Could you have sold for less if you had paid less and made the 
same?" That is mathematics. Now, the question is whether he 
would have done so. Mathematics will not settle that ; this witness 
can. After they have proved the mathematics of the question I offer 
to prove the fact. 

Mr. Manager McMAHON. The question can be submitted to the 
Senate. 

The PRESIDENT pro tempore. Shall this interrogatory be admit- 
ted? 

The question was decided in the negative. 

Mr. CARPENTER. That is all. Now, Mr. President, following the 
example of the managers. I offer here in partial corroboration of this 
witness his examination Wore the committee of the House, in which 
he swore distinctly that he would not have made the change of a 
shilling and that he never would have put prices down until he was 
compelled by the commission of officers that had jurisdiction. 

Mr. Manager McMAHON. This matter is considered to be ruled 
out under the decision already made, I take it. If the Senate will 
not let him swear to it here in open court, they certainly will not al- 
low yon to corroborate him in that way. 

Mr. CARPENTER. That is not the point at all. They have called 
the witness. This case is a great deal stronger than it was four days 



ago. They called a witness, Mr. Marsh, examined hiin, and then 
offered the evidence he had given before the committee in corrobora- 
tion of his statement here. That struck me as being peculiar ; but 
the Senate admitted it. The prosecution has now called another 
witness and examined him, and I propose to introduce his testimony 
before the same committee. I could introduce it for the purpose of 
contradicting him—that would be proper enough — ^but I want to fol- 
low the shade of the managers. I do not consent in any case 
which I try that the opposite counsel shall be more irregular than I 
am, and following precisely in their wake I offer this testimony to 
corroborate the testimony of the witness on the stand. 

Mr. Manager McMAHON. Mr. President, as to the opposite coun- 
sel in any case being more irregular than the gentleman, he can always 
rest easy and assured in his position upon that question. I know 
nobody who can ever compete with him in that particular regard. 
But now to the point : I do not know whether to say that I am sur- 
prised at the position of the honorable gentleman in undertaking to 
claim that there is a parallel between tne conduct of the managers 
in offering Mr. Marsh's testimony and his present offer in regard to 
this particular matter. I scarcely am able to think that the honor- 
able gentleman is really in earnest about the proposition, for I have 
too high a regard for his intelligence as a lawyer and his respect for 
the intelligent men before whom he is trying this case. We offered 
Mr. Marsh% t-estimony simply for the purpose of drawing a conclusion 
from the action of the Secretary of War when it was read to him. 
That was all ; not to corroborate Marsh, not to contradict Marsh, and 
it was expressly ruled in by the Senate upon that ground. 

Mr. CARPENTER. The manager forgets his own statement. 

Mr. Manager JENKS. Here it is, on page 190 of the Record. 

Mr. Manager McMAHON. I need not waste any time on a question 
like that before a Senate composed, a majority of them, of lawyers ; 
but the point now on which I desire the honorable gentleman's at- 
tention because he amazes me. He is not permitted to prove by this 
witness that he won Id not have decreased bis prices but for this con- 
tract. The Senate by a unanimous vote says he shall not put that 
question. Then, for the purpose of corroborating the witness as he 
says, he offers to put in evidence a statement to the same effect that 
he wanted to prove now and which the Senate would not allow him 
to prove. Never before in all the extended practice that I may have 
had in a western town did I hear of corroborating your own witness. 
If you claim anything from him, I have heard of impeaching him by 
showing that he made a different statement; but I never heard of cor- 
roborating him by showing that he made the same statement on a 
different occasion : because, if he has made the same statement, what 
is the use of corroborating him by his oath on another occasion f He 
is in the court. We have not impeached him. There is no question 
of impeaching or of corroboration. I must say, with all due defer- 
ence to the gentleman, that I think he has lost his bearings in the 
books of evidence on this question. 

Mr. CARPENTER. I should not wonder if I had, for I have been 
reading the arguments of the managers too much. When the ques- 
tion was put to the manager why he claimed to put in that testimony 
given in another forum, where there was no cross-examination or any- 
thing of the kind, and whether it was to corroborate the witness or 
not, the manager answered in this way : 

Mr. Manager McMahon. Mr. President, the qaeetion pnt to tbe managers is as 
follows : ** Is it the object of the present inqairy to corroborate or discredit the tes- 



tratbf Illness of it. 

So far it was designed to corroborate Mr. Marsh. The precise ex- 
tent of corroboration that we shall get out of this evidence I do not 
pretend to state, because it is for the court to weigh the evidence and 
only for me to offer it. But the manager says he offered that other 
statement in corroboration so far; that is, so far as it could corrob- 
orate. I ask nothing more for this. I offer it in good faith as within 
the ruling of this court in partial corroboration of the testimony of 
the witness. 

Mr. Manager McMAHON. The Senate may decide. We have no 
anHwer to make. 

The PRESIDENT pro tempore. The question is, Shall this evidence 
be admitted f 

The question was decided in the negative. 

Mr. WRIGHT. I wish to put aquestion to the witness Evans : 

When you left the Secretary of War, after you met him at his house, 
and just before you made the contract with Marsh, it was understood 
that Marsh had been promised or had received the appoinment. Then 
you say you arranged with Marsh that you were to receive the ap- 
pointment. Now, was it understood between you and Marsh that he 
was to advise the Secretary of the change T If not, how was the Sec- 
retary of War advised of this change, and did you have anything to 
do with letting him know of such change f 

The Witness. It was my understanding that no appointment had 
been made out, but that the appointment had been promised or made 
verbally but had not been made out formally, and that the appoint- 
ment would be made to me originally. 

Mr. Manager McMAHON. The Secretary had better read the ques- 
tion to him. 

Mr. WRIGHT. Lot the question be read. 
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The reporter read the question of Mr. Wright. 

The WITNESS. 1 had no intercourse with the Secretary of War 
regarding this matter at all, after I met him that night. My recol- 
lection, as I stated, was that he told me that he had either promised 
Mr. Marsh or given him the appointment. 

Mr. Manager LAPHAM. The question was, how the Secretary was 
informed that you were to be appointed instead of Marsh. 

The Witness. I say that I know nothing about it at all. 

By Mr. Carpenter : 

Q. When you left the Secretary of War you were talking about 
either selling your property there to Marsh or mdking a partnership 
with him, were you not f 

A. Yes, sir. 

Q. Did you ever see the letter that Mr. Marsh wrote to Mr. Belknap 
asking him to give the appointment to you, as it would be more con- 
venient to have it managed in your name f 

A. I never saw it. 

Mr. WINDOM. Mr. President, I ask that the trial be suspended at 
some time most convenient to the court that I may make a report from 
the committee of conference on the sundry civil bill. 

The PRESIDENT ^gro tempore. If there be no objection proceed- 
ings will be suspended for tnat purpose. 

After some time spent in legislative session, the Senate resumed 
the trial of the impeachment of William W. Belknap. 

The PRESIDENT pro tempore. The Senate will resume its session 
for the trial of the impeachment of William W. Belknap. 

John S*. Eyans recalled and examined. 
By Mr. Carpenter: 

Question. I understood from you in the Hall a few minutes ago that 
there was one particular thing in which yon thought your testimony 
was misapprehended. You can make any explanation about it you 
please without objection, I presume f 

Answer. Mv impression on thinking the matter over as to the com- 
munication about the liquor business is that I received a telegraphic 
dispatch from my forwarding agent at the end of the railroad. In- 
stead of waiting for the letter which was subsequently forwarded, 
I received a telegram from the agent. 

Q. Upon that cud yon see the Secretary of War f 

A. Yes, sir. 

By Mr. Manager McMahon : 
Q. How was your recollection refreshed on this question f 
A. On thinking the matter over myself. 

H. T. Crosby recalled and examined. 
By Mr. Carpenter : 

Question. Do you recollect a call made by the House of Represent- 
atives on any of it« committees for a list of post-traders, &c. f 

Answer. Yes, sir. 

Q. About what time was itf 

A. It was some time in February, the latter part of February, I 
think. 

Q. February of this yearf 

A. Yes, sir. 

Q. Was such a report made by the War Department? 

A. It was. 

Q. Have yon with you or can you produce the list that was sent 
in obedience to that calif 

A. No, sir ; I cannot. 

Q. Can you produce the lett.ers that were sent with the list f 

2!ir. Manager McMAHON. Letters to whom f 

Mr. CAR^NTER. To the committee or to the Speaker, aa the case 
may be. 

The Witness. [Producing a paper. 1 This is the call of the House. 

Mr. CARPENTER. Hand it to the Secretary, and let it be read. 
• The Chief Clerk read as follows : 

Forty-foarth Congress, first session. 

Congress op the United States, 
In the House of Befresektatives, February 16, 187& 

On motion of Mr. Cltuer, 

Rewlntd, That the Secretary of War be requested to inform this House of the 
names, iwidenoe. and date oi appointment of the several post-traders of the sev- 
eral trading establishments ancl the place at x^hlch each one la trading ; and also 
what changes, if any, in the price oi goods, wares, and merchandise, or supplies 
of any sort and description whatever, as fixed by the post or other council of 
administration, has been made, and by what authority. 

Attest: 

6E0BGE M. ADAMS, Cflerk. 

Q. (By Mr. Carpbnter.) Produce any letters yon have, office let- 
ters or copies, to the committee or the House in obedience to that 
call. 

A. [Producini^ paper.] Here is a press copy of the reply of the Sec- 
retary of War, signed by General Belknap, dated February 23. 

Mr. CARPENTER. Pass it to the Clerk and let it be read. 

The Chief Clerk read as follows : 

The Secretary of War has the honor to transmit to the House of Representatives, 
in compliance with the resolntion of the House dated the ICth instant, the names 
of the several iMwt-traders, residence, datoof appointment, and place at which each 
one is trading. 



In reply to that portion of the resolution calling for information as to " what 
chan fifes, if any, in tho price of goods, wares, and merchandise, or supplies of any 
sort and description whatever, as fixed by the post or other council or administra- 
tion, lias beeu made, and by what authority," the Secretary of "War has the honor 
to report that councils of administration were authorized to establish the rates and 
prices at which post-traders' goods should be sold, by paragraph 1 of circular 
irom this Department dated March 25, lb7'2, as follows : 

[Circular.] 

"Wab Depabtuent, 
Woiliington Oity, March 25, 1872. 

I. The council of administration at a post where there is a post-trader will from 
time to time examine the post- trader's goods and invoices or bills of sale ; and will, 
subj<*ct to the approval of the po.st-commander, establish the rates and prices (which 
should be fair and reasonable) at which the goods shall be sold. A copy of the list 
thus established will be kept posted in the trader's store. Should the post-trader 
feel himself aggrieved by the action of the council of administration, he may appeal 
therefrom through the post-commander to tho War Department. 

II. In determining the rate of profit to be allowed, the council will consider not 
only the prime cost, freight, and other charg:es, but also the fact that while the 
tmuer pays no tax or contribution of any lund to the iiostrfnud for his exclusive 
privileges, he baa no li'iu on the soldier's pay, and is without the securi^ in this 
respect once enjoyed by the sutlers of the Army. 

III. Post-traders will actually carry on the business themselves, and will habitu- 
ally reside at the station to which they are appointed. They will not fum out^ 
sublet, ti ansfer. or sell or assign the business to others. 

IV. In case there shall be at this time any postrtrader who is a non-resident of 
the post to which he has been appointed, he will be allowed ninety days from the 
receipt hereof at his station to comply with this circular or vacate liis appointment. 

V. Tost-commonders are hereby directed to report to the War Department any 
failure on the part of traders to fulfill the requirements of this ciitsular. 

VI. The provisions of the circular from the A(\1utant-Creneral's OOice of June 7, 
1871, will contiuue in force except as herein modified. 

By order of the Secretary of War : 

E. D. TOWNSEND, 
AdjutaiU- General. 

This x>aragraph was republished in paragraph 6 of circular from this Depart- 
ment, dated June 7, 1875. 

A council of administration was appointed October 30, 1874, to audit the accounts 
of the post-treasurer at Fort Randall, Dakota Territory, and to tnuisact such other 
busiuess as may l>e properly brought before it. In their report dated Kovranber 
1, 1874, the council submitted a list of the prices at which the goods of the post- 
tnuler should be sold. On tho 33d of December, 1874, the post-cummander re-as- 
sembletl the council of adminLstration " for the purpose of receiving any commu- 
nication the post-trader mav desire to present in relation to the tariff on his goods 
agreed upon by said council." 

Mr. CARPENTER. The rest of the letter need not to be read. It 
is immaterial to this case. We only present it to show that a response 
was made. 

The Witness. Here is another letter from Mr. Clymeb, dated Feb- 
ruary 14, 1876. 
Mr. CARPENTER. I^t that be read. 
Tho Chief Clerk read aa follows : 

House op RsPRESENTAnvEs, 
Wanhinffton, February 18, 1876. 

To tho SWRETARY OF WaiI : 

DRA.U 8m: I am diroctetl by tho Committee on Expenditures in the War Depart- 
ment to make inquiry of you whether during your tenn of ofllco any letters, state- 
ments, or any comnu'inications have been received by the Department or yourself 
as its head, from any peroon or persons, or any officer or officers of the Army, urg- 
ing, suggesting, or advising the abolishment of sutlcrships in tho Army, or ailvLsing 
or protesting against the subletting of post-traderships in the same, and if so, to fur- 
nish the committee with copies of all the correspondence relatine to the foregoing 
topica. I am also directed to request you to furnish the committee with a uist of 
tho names and residence of aU persons who at any time have received from you 
Ucenso as post-traders and tho name of the several posts for which they may havo 
received license to trade, with the date thereof. By complying with the several 
requests ot the committee you will greatly oblige, yours, ^!|ry tndy, 

HlESTER CL7MER. 

Mr. CARPENTER. Now give us the reply to it. 

The Witness. I have a press copy which I will submit. 

The Chief Clerk read as follows : 

Fbbhuaby 28, 1876. 
Sir: Referring to my letter of the 19th instant in reply to yours of the 18th In* 



stant, on the subjectof post- traders, &o,, I now have the honor to inclose copy of re- 

* • * ': ■ ^ ■ ' edf ~- ■ "^ 

it of sutlerships an 

, lapers accompanying the r , 

mittcd, also a list of the names of all persons who at any time have received ap* 



port of the Adjutant-General, dated the 26th instant, in reply to your inquiry as to 
the abolishment of sutlerships and the subletting of post-tradersnips. 
The papers accompanying the report of the Adjutant-General are nerewith trans- 



pointmcnt from me as post-traders, names of the posts to which appointed, and 
where and through whom the appointments wore sent. 

The regulations issued by me from time to time (circulars dated June 7, 1871 ; 
March 25, 1872; and June 7, 1875,) for the government of this matter are also in- 
closed. 

Very respectfully, your obedient servant, 

WM. W. BELK:ifAP, 
Secretary qf War. 

Hon. HiRSTBR Cltmer, 

Chairman of CommUteeon Expenditwree qf War Department^ 

Houte q/XepreiientaUves, 

Q. (By Mr. CarpenterJ Can you state what that list in reply to 
this showed in regard to Fort Sill f 

A. It showed what this book of records shows. [Producing a book.] 

Q. Is that a book of records kept in the Office f 

A. A book of records in the Adjutant-General's Office. 

Q. Turn to it and read what it shows about Fort Sill f 

A. [Examining.] The heading is "Fort Sill, Indian Territory," 
and then the entries in the several columns are, name, John S. Evans ; 
date of appointment, October 10, 1870 : Secretary of War. or by whom 
appointed, W. W. Belknap ; when and where sent, Octooer, 11, 1870, 
care of C. P. Marsh, esq., 51 West Thirty-fifth street. New York City ; 
acknowledjred November 10, 1870 , letter to commanding officer, Oc- 
tober 11, 1870. 

Q. Those are the entries upon the book of records, from which tho 
statement made to the House was made out I 
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A. The report of the Adjutant-General was made up from that. 

Q. Is that an official L>ook of the War Department f 

A. This is the regular book of records of post-traderships in the 
War Department. 

Q. Kept in what Office 1 

A. Kept in the Adjutant-General's Office, of appointments of post- 
traders. 

Q. You spoke the other day of a letter which was sent from C. P. 
Marsh to Mr. Belknap requesting that the appointment at Fort Sill 
be made out in the name of Evans f 

A. Yes, sir. 

Q. Do yon recollect that letter f If so, what did yon do with it 
and why did yon do what you did with it I 

A. I received that letter, as I receive many others on the subject of 
post-traders, and I commimicated when the appointment was made 
out. The information that was desired was this^ or the directions on 
it were these : that Mr. Marsh desired the appointment of trader at 
Fort Sill to be made in the name of John S. Evans and sent to him 
at a certain address at New York. When the appointment was made 
out — I think I made it out myself — I entered that address on the ap- 
pointment, from which it was copied into that book. 

Q. Copied in the book which you have just presented here t 

A. Yes, sir J which I have just read from. 

Q. What did you do with the letter f 

A. The letter I placed amons the ordinary letters which I consid- 
ered of a private or personal character, and there it staid nntil the 
resignation of General Belknap. It was undisturbed there until that 
time. 

Q. Did Mr. Belknap give any direction to yon where to put that 
letter T 

A. I think he gave no special direction about it ; I have no recol- 
lection of any. 

Q. How long was it before Belknap knew where yon had put it, if 
yon know? 

A. I do not know that he knew it was there at all. 

Q. Who got up that system of keeping indexes and letters there f 

A. I kept that book myself, because I wanted to facilitate my mem- 
ory in recollecting the matters I was to do for him. 

Q. Was there anything about that letter which yon discovered, or 
which yon discovered from the manner of direction of Mr. Belknap, 
that required anv secrecy whatever? 

Mr. Manager McMAHON. Never mind that. We have had enough 
of your opinions about that, Mr. Crosby. 

Mr. CARPENTER. Is the question objected to I 

Mr. Manager McMAHON. Yes, sir ; the letter speaks for itself. 

Mr. CARPENTER. I was not asking about what the letter said. 

Mr. Manager McMAHON. We do not want his opinion on the 
matter. 

Q. (By Mr. Carpenter.) Did you think there was anything about 
that letter which required it to be smuggled f 

Mr. Manager McMAHON. I object to the question. I do not care 
what he thought about it. We want to know what he did about it, 
and then we can Jud^e what be thought about it. The fact is he did 
smuggle it, and that is enough. 

Mr. CARPENTER. The fact is he did not smuggle it. 

The PRESIDENT pro tempore. The manager objects to the ques- 
tion. 

Q. (By Mr. Carpenter.) Was there anything in the disposition 
of that letter pecnliar on your part I 

Mr. Manager McMAHON. I object to that question. 

Mr. CARPENTER. I insist on it. If he smuggled it as you say he 
did, let us prove it. 

Bir. Manager McMAHON. Mr. President and Senates, I think we 
have had enough so far as this witness is concerned of an attempt to 
exculpate the defendant by his opinions. How far his testimony in 
regard to acts may tend to exculpate the defendant is a question 
which we shall probably consider in the proper progress of this case ; 
but what this witness may think is not admissible. Whether there 
was anything peculiar in it is a question of simply this witness's opin- 
ion, and I think that there is nothing expert in regard to his testi- 
mony, nothing difficult for him to lay open before the Senate diiTerent 
from what Senators are able themselves upon an investigation of the 
facts to determine for themselves as members of the court and mem- 
bers of the jury that are to try the defendant. The question '^ Was 
there anythm|; peculiar that you did with this letter f " is not a proper 
question. It is^ what did you do with the letter ; where did yon put 
it; by whose direction did you put it there: with whose knowledge 
or consent did you put it there t That is alL If there was anything 
peculiar in that matter, that is a question for this court to determine, 
and not for the witness to undertake to swear to for the purpose of 
exculpating the defendant. 

Mr. CARPENTER. Mr. President, the manager asserts here that 
this letter was smuggled by this witness. I now ask him the ques- 
tion, was there anything peculiar in your disposition of that letter f 

Mr. Manager McMAHON. Why did I say that it was smuggled f 
Because upon the day of his resignation 

Mr. CARPENTER. Never mind arguing it. 

Mr. Manager McMAHON. You asked me the question and I wanted 
to answer. 

Mr. CARPENTER. No, I did not ask you anything. 



Mr. Manager McMAHON. I will ask to state it. On the day of 
the resignation this letter is by this man Crosby, the witness, taken 
out and delivered, as he testiiiod on one occasion, separately to the 
Secretary of War at the time the charges were made in reLation to 
this particular matter. I call that smuggling. 

The PRESIDENT pro tempore. The reporter will read the ques- 
tion and the Chair will submit it to the Senate. 

The question was read by the reporter, as follows : 

Q. Was there anything peculiar in your disposition of that letter t 

The PRESIDENT pro tempore. Shall tho interrogatory be ad- 
mitted f 

The question was decided in the negative. 

Mr. EDMUNDS. I should like to ask the witness, or request coun- 
sel to ask the witness — the reporter can take it down — whether there 
was anything in his treatment of that letter out of the ordinary 
course of business. 

Mr. CARPENTER. That is what I meant by the question I put. 

The Witness. I treated that letter precisely as I treated every 
other letter which is found in that package. 

Mr. Manager McMAHON. The Senatoi^ question is not being an- 
swered. Let it be read to the witness. 

The PRESIDENT pro tempore. The reporter will read the ques- 
tion. 

The question of Mr. Edmunds was read by the reporter, as fol- 
lows: 

O. Was there anything in your treatment of that letter oat of the ordinary conrse 
of bosinessf 

A. I think not, certainly not at the beginning nor during the whole 
period when it was there m the package, which was about four years. 
It remained perfectly undisturbed during that time along with the 
rest of the file of these personal letters. Subsequently I testitied here 
that I went and looked at that letter once about the time of General 
Belknap's resignation. My recollection is not clear whether I gave 
that letter to him singly or with the package. I have been disputed 
so much with by others with whom I have consulted about my recol- 
lection that I do not like to be positive about that. One of the gen- 
tlemen in the office thinks I gave it with the package, that I put It 
back in the package 

Mr. Manager LAPHAM. We object to that. 

Mr. Manager McMAHON. That other person can be examined 
when he comes. 

The Witness. I recollect nothing out of the ordinary course with it. 

By Mr. Carpenter. 

Q. Yon say it remained on file there for four years. Did it remain on 
file after the information contained in that book of records had been 
sent to the House of Representatives f 

A. It was there at that time. 

Q. And the report which was sent to the House of Representatives 
showed what the letter requested, that the appointment was sent 
through Marsh, did it notf 

A. Yes, sir. 

Q. That Marsh had requested it 1 

A. Yes, sir. All the information was on the public files, in other 
words. 

Q. What is your best present recollection whether you passed that 
letter over to Belknap distinct from the others, or with them in the 
package f 

A. It is very difficult for me to remember that distinctly. 

Q. When did you pass over this package of letters f 

A. I think it was a very short time, winiin a day or two, after his 
resignation. It may have been the same day ; the next day, or the 
day after. It was very near then. My recollection is not very dis- 
tinct. 

Q. Who had charge of those letters all that time f 

A. After I ceased to be General Belknap's clerk in the same room 
with him, that record ceased also, and the letters that were remain- 
ing in the pigeon-holes I put together in a package and placed in the 
next room m the bottom of a large closet there. 

Q. Was there any direction from General Belknap what to do with 
those letters officially! 

A. I do not think he knew where they were. 

Cross-examined by Mr. Manager McMahon: 

Q. This book that you have produced to-day is not one of the books 
that you had here the other day t 

A. No, sir. 

Q. This is a book which is produced for the first time to-day, is it 
not? 

A. The first time. 

Q. This is what yon call the official book? 

A. That is the official record of the Adjutant-General's Office. 

Q. That you have brought in f 

A. Yes, sir. 

Q. The book that you had the other day that we looked at was a 
book that you had kept, not as an official book but as a sort of pri- 
vate book t 

A. No, sir ; it was a sort of official book ; it was a memorandnm 
reference book. All commissions of officers are entered at largo. 
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These appointments were not in the Adjatant-Oeneral's Office, but 
were entered in that form. Copies of records of all commissions, ap- 
pointments of that sort are regularly kept. This was a memorandum 
book in the Secretary's office, so that we should not have to be 
sending up and down stairs continually. 

Q. The letter of October 8, 1870, requesting the appointment to 
be made out in the name of Evans is not found iu the Adjutant-Gen- 
eral's book ; there is no reference to it there, is there f 

A. No, sir. 

Q. None whatever f 

A. I believe not ; I do not know. 

Q. Was there any reference to it in the book you had here the other 
day which you kept in the War Department f 

A. No. 

Q. Where was there any reference to this letter to be found f 

A. In the personal books which I kept of the Secretary of War. 

Q. You have said that this letter was on the file. When you say 
''file,'' do yon not mean that it was among the letters that were kept 
in the Secretary of War's office, among what you called his private, 
semi-official papers t 

A. That letter was always where I have stated it to have been ; al- 
ways in the Secretary's office. 

Q. But was it not among papers that were open only to you as his 
chief clerk or his private secretary f 

A. I cannot say that: they were in open pigeon-holes. 

Q. But did anybody have the right to go in there and call for that 
oorrespondBuce and investigate itT 

A. I do not think they had. 

Mr. CABP£NT£B. That is matter of opinion, what you are op- 
posed to. 

Bir. Manager McMAHON. No ; this is routine of the office. 

Mr. CARraNTER. His opinion about routine. 

Q. (By Mr. Manager McMahon.) When yon say this letter was on 
the public files, do you not mean 

The Witness. I did not say that it was on the public files. 

Mr. Manager McMAHON. You may not have meant to say it; but 
you did say it. 

The Witness. I beg your pardon, I did not say it. 

Q. There is no reference to this letter on any book now except on 
this private, semi-official letter-book of yours f 

A. That is all. 

Q. How are you able, after the la^se of six years, to call to mind 
anything about what you did with this particular letter f What fixes 
it in your miudf 

A. There are two or three things that fix that in my mind. 

Q. Let us have them all. 

A. One is the index-book, which I kept myself. The next is the 
fact of finding it among the files. 

Q. Go on. 

A. And the production of it. That is all. 

Q. Now what does that bring to your mind f 

A. In what respect t 

Q. Have you any recollection whatever of the receipt of this letter 
independently of seeing these memoranda on the book, any indepeud- 
ent recollection. 

A. Certainly I cannot undertake to remember the receipt of that 
letter. 

Q. Have yon any recollection of ever having seen it except that 
you saw some marks on the back of it in your handwriting? 

A. I had forgotten it entirely, if it were not that I found it on the 
files again. 

Q. Now that you have found it upon the files, what do you remem- 
ber about its receipt t What distinct recollection have you now about 
anything that oocnned at the time you received it t 

A. I have not any verv distinct recollection. 

Q. Do you know whether you handed it to (General Belknap or not f 

A. I do not know whether I handed it to him. 

Q. Would you, as his chief clerk, have taken the responsibility of 
miudnff out the appointment to Mr. Evans without consulting him 
upon tnat letter f 

A. Certainly not. I took his directions about all appointments. 

Q. Then you must have shown that letter to him. 

Mr. CARPENTER. We concede that he did, and that Belknap saw 
it ; that he put it away where such letters belonged, and that it re- 
mained there for four years, and that it was found there when it was 
wanted. 

Q. (By Mr. Manager McMahon.) You have no recollection as to 
whether you received this letter or not f 

A. Yes, sir. 

Q. All you know is that it passed through your hands from the in- 
dorsements on the backf 

A. I recognize my handwriting on it. 

Q. Did you not testify the other day that whether letters went upon 
official files or semi-official files would depend on the opinion of the 
man who received the letter, and the instruction that he would give 
you at the time he delivered it to you f 

A. Generally speakiuff, I should say that. 

Q. Have you any recollection of this letter distinct from that f 

A. I have not. 

Q. Then, if you put this letter on the semi-official files, must it not 
have been from the direction of General Belknapf 



A. No ; it might have been from my own judgment. 

Q. I do not want what it might have been. You have no recol- 
lection about it T 

A. I have no distinct recollection whether it was by his order or my 
own judgment. 

Q. It was a matter that purely concerned the public business, did 
it not, tho making out of an api>ointraent for post-trader f 

Mr. CARPENTER. That is matter of opinion again. 

Mr. Manager McMAHON. This is simply the basts of a proper 
question. 

Mr. CARPENTER. You cannot put an improper question as the 
basis of another. 

Mr. Manager McMAHON. I have the right to cross-examine him 
in this way. (To the witness.) Was not this an official letter I 

A. I never regarded it so. 

Q. (By Mr. Manager McMahon.) Why not? 

A. Because it was of a personal character to (General Belknap. 

Q. Was it not a request to General Belknap to make out an appoint- 
ment for a post-trader in the name of John S. Evans f Do you call 
that a personal letter f 

A. I say so of it. 

Q. Was it personal, then, because of the relations existing be- 
tween Mr. Marsh, Mr. Evans, and the Secretary of War! 

A. I do not know of those relations you speak of. 

Q. Then this letter you treated just as you would treat any ordi- 
nary letter of that character, you think, unless directed by the Sec- 
retary of War to do otherwise T 

A. I have no recollection of that at the time, as I told you ; but it 
must have happened that that came in such shape to me by its en- 
velope, &C, — it looks like a note — ^that I regarded it as a private note. 

Q. How are you able to say that the Secretary of War may not 
have ordered you to put it on the semi-official filef 

A. I told you that I could not say that. 

Q. You do not say it f 

A. I do not say it. . 

Q. Have you any recollection about it at all f 

A. I have not. 

Q. Is it not all mere guess-work f 

A. I have not been guessing at anything. 

Re-examined by Mr. Carpenter : 

Q. Look at the letter and then look at the official book, and say what 
solid information thero is in the letter that is not on that book. 

A. I cannot discover any. 

Q. Then, so far as you can judge about it, everything that there is 
important in that letter was put upon the official book t 

Mr. ^ianager LAPIIAM. I object to that. 

Mr. Manager McMAHON. I want all there is about John S. Evans 
read. 

The Witness. The entries are : Fort Sill, Indian Territory ; name, 
John S. Evans ; date of appointment, October 10, 1870 ; Secretary of 
War, or by whom appointed, W. W. Belknap : when and where sent, 
October 11, 1870, care C. P. Marsh, esq., 51 West Thirty-fifth street, 
New York City ; acknowledged November 10, 1870 ; letter sent to 
commanding-officer, October 11, 1870. 

Mr. Manager McMAHON. Read all the rest that is there. We 
want the whole entry under that heading. 

A. I do not understand these entries very well. 

Mr. Manager McMAHON. Never mind, give us what they say, and 
we will try to make them out. 

A. Then under the column "remarks" is " see 434, A. C. P. Com- 
plaints about exorbitant prices. Revoked March 6, 1876." These are 
not in order. " Evans can remain until his successor is ready to fur- 
nish supplies, and in the mean time to sell at prices to be established 
by the council of administration." This was subsequent to the 
opening of this trial. 

Mr. Manager McMAHON. Just read the entries. 

Mr. CARPENTER. Continue them right through. 

The Witness. "Letter to commanding officer at Fort Sill, April 
5, 1875, stating Secretary of War desires post council to recommend 
another man. 

" Post council recommends Messrs. Rice & Byers, of Saint Louis, 2407 
A. P. C, '76, to Secretary of War, May 11, 187a" 

By Mr. Manager McMahon: 

Q. Is that all about Evanst 

A. Yes sir. 

Q. When you were on the stand the other day I asked you to give 
us the fact as to whether General Belknap was in Washington City 
from July 15 to the Ist of September, 1870, and, if so, how long a 
period of that time. 

A. I can only tell this from looking at the books. 

Q. Let us have the statement. 

A. A memorandum I have taken in pencil here shows that the letters 
of tho Secretary of War were signed by General Belknap as Secre- 
tary all through July until the 27th. From that time to the 2d of 
August his signature does not appear. There is a telegram of July 
28 to him at Watervliet arsenal. From the 2d of August until the 
12th of August, inclusive, he api>ears to have been in Washington by 
his signature to letters. ' 

Q. Now, go on. 
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A. From that time until about the middle of September, I thiuk, 
but certainly the first week, he was not in Washington apparently 
by the books. 

Q. He was not in Washington, then, from the 12th day of August 
until some time in September f 

A. No, sir. He was not here on September 7. 

Q. He had not still returned ontJie 7th of September? 

A. No, sir. 

By Mr. Cabpentbr : 

Q. Were not several poet-traders appointed under the new law be- 
fore Evans was appointed; and, if so, how many? Have you ex- 
amined the book to find out f 

A. There were about twenty-four. 

Q. Twenty-four before Evans. 

A. Twenty-four appointed October 6 or thereabouts. 

By Mr. Bfanager McMahon : 
Q. But none of them were appointed before the 6th of October 
A. No, sir. 

By Mr. Carpenter : 

Q. What caused the delay in the appointments after the new law 
was passed? 

A. I said once before that we had to call for reports from depart- 
ment commanders as to the number of the posts and the names of 
those who were then occupying the positions. Some of those reports 
came in pretty late. Here is one that came in August 27 from Gene- 
ral Pope. Oeneral Belknap was away, as I testified until about the 
middle of September, and there was not time to mak'out these things 
in due form. 

By Mr. Manager MoBiAHON : 

Q. He was absent from the 12th of August to about the middle of 
September? 

A. Tes. He being absent, there was not much opportunity to carry 
this law into effect until we got the list and perfected the books in 
some way and made our arrangements to open the books. 

Mi^or-General Winfield S. Hancock sworn and examined. 

Mr. CARPENTER. I will state to the managers that we detained 
General Hancock here several days to prove by him several matters 
which we have proved already by Mr. Evans and other witnesses, so 
that I will simply ask him in repird to character. 

Question. (To the witness.) How long have you known General 
Belknap? 

Answer. I knew General Belknap first about 1850, but I did not 
600 him again until subsequent to the time of his becoming Secretary 
of War. 

Q. (By Mr. Carpenter.) You are a West Point graduate? 

A. Yes, sir. 

Q. Have been in the Anny ever since ? 

A. Ye& sir. 

Q. Holding different positions from cadet up to major-general ? 

A. Yes, sir. 

Q. In your official intercourse with General Belknap while he was 
Secretary of War and from all your knowledge of his management of 
that Department, what was it, good or bad? 

A. I have never known anyuung to his discredit from any personal 
knowledge of mine. 

Q. What was his reputation as Secretary of War aside from this 
thing on trial here ? 

A. I know nothing against his reputation. 

No cross-examination. 

Bir. CARPENTER, (to the manaeers.) This is our case, gentlemen. 

Mr. Manager McMjLHON. We cloee. We have nothing to offer in 
lebuttaL 

Mr. EDMUNDS. I move that the court adjourn. 

Mr. CARPENTER. Will not the Senator withdraw the motion a 
moment for the purpose of having some understanding about sum- 
ming up the case ? 

Mr. iSOMUNDS. With pleasure. 

Mr. CARPENTER. How much time the Senate will give us and 
what order we are to speak in ought to be determined before the court 
adjourns to-day in order that we proceed to make our preparations. 
On the part of the defense, the three counsel for the defense desire to 
be heard in the argument. 

Mr. EDMUNDS. I ask that the twenty-first rule be read, Mr. Pres- 
ident. 

The PRESIDENTiw lempare. The Secretary will read the twenty- 
first rule. 

The Chief Clerk read as follows : 



and closed on the pan of the House of Representatives. 

Mr. CARPENTER. We apply, Mr. President, under that rule for 
permission to have three counsel for the defendant heard. On the 
part of the prosecution there has already been one argument and they 
propose, I understand, two more. 



Mr. Mana^rer LORD. What one argument ? 

Mr. CARPENTER. By Mr. Ltode. 

Mr. Manager LORD. A mere opening. It had nothing to do with 
the final argument. 

Mr. CARPENTER. It had a good deal to do with the final argu- 
ment if it was a pretty good opening, and it was. 

Mr. Manager LORD. In that view we concede it. Mr. President, 
we do not oppose the application of the other side if the Senate see 
fit to grant it ; but it seems to me proper to suggest that the time 
might be limited. 

Mr. CARPENTER. Upon that subject I think the thermometer is 
a sufficient limitation. 

Mr. Manager LORD. Perhaps so. 

Mr. CONKLING. Mr. President, may I inquire how many of the 
managers wish to be heard? 

Mr. Manager LORD. I will answer the Senator. Only two desire 
to be heard on the question of fact. If, however, the question is to 
be argued here as to the effect of the two-thirds vote, then another 
manager desires to be heard ; but on the question of fact on the final 
submission of the case under this rule only two of the managers desii-e 
to be heard. 

Mr. CARPENTER. That leaves us all at sea as to the manner and 
arrangement of our argument. The managers should let us know how 
man V of them wish to speak in the final summing up of this case. I 
think they may safely assume that we shall argue all there is in the 
case, and I think that one of the biggest points in it. 

Mr. Manager LORD. Mr. President, I understood that the other 
day, while Mr. Manager Lynde was proceeding to arsue the question 
as to the effect of the two-thirds vote, he was called to order, or at 
least stopped by one of the Senators, on the ground that that question 
had been decided. If there is to be a distinct argument on that point, 
one of the managers especially prepared himself in that direction, 
and therefore that would involve being heard by three managers ; 
but, under this Rule 21, 1 repeat we only desire to be heard by two 
managers. 

Mr. CONKLING. Mr. President, I suggest to the managers and to 
the counsel, assuming that three on a side are to address the Senate, 
that they arrange among themselves their order, which probably they 
can do in a moment, and not call on the Senate to make an order on 
that subject unless they disagree. 

Mr. Manager LAPHAM. Mr. President, I supposed we had already 
agreed on that question. 

Mr. Manager LORD. Not in consideration of three managers speak- 
ing ; only in regard to two. 

Mr. BLAIR. Mr. President, Senators will recollect that we did not 
avail ourselves of our right to make a statement of the case, which 
is substantially always an argument upon the assumed evidence that 
is to be given, as the managers did on their nart, expecting that all 
of us would join in summing up. They availed themselves of their 
right to open and made a very able speech, and they propose to sub- 
iom two more upon the facts and perhaps a third upon the law. Now 
it seems to me that under these circumstances it is not asking any- 
thing too much of the patience of the Senate to aUow all the def enu- 
ant's counsel be heard. 

Mr. EDMUNDS. Mr. President, if it is in order, at the suggestion 
of a Senator behind me, although he does not suggest the time, I 
move that three on each side be allowed six hours lor the summing 
up, to be arranged between them, if they are able to arrange it, as is 

<LOn iftAli.lllA- 

Mr. CARPENTER. Six hours for all ? 

Mr. EDMUNDS. Six hours to each side : twelve hours altogether. 

Mr. CONKLING. I do not understand that the rule fixes any limit 
of time. Let it be read. 

The PRESIDENT j»ro tempore. The rule does not prescribe the 
time. The rule will be read. 

The Chief Clerk read Rule 21, as follows : 

81. The ease, on each side, shall be opened by one person. The final argnmenfc 
on the merits may be made oy two persons on each slao, (unless otherwise ordered 
by the Senate, upon application for toat purpose,) and the aixument shall be opened 
and dosed on the part of the House of KepresentaUves. 

Mr. CARPENTER. I submit that six hours is too short a time. 
The Senate may safely assume that in the present state of the atmos- 
phere we are not going to talk here to waste the time of the Senate. 
This case is an important one ; it involves a great many important 
questions, and one certainly important constitutional question which 
has neither been argued nor decided ; that is, what is the effect of a 
mere minority vote m regard to the question of Jurisdiction, and we 
shall desire to be heard upon that and heard upon the other questions 
of law involved in the case and also on the facts, and I submit that 
six hours is altogether too short a time. 

Mr. CONKLING. May I inquire now whether the managers and 
counsel have agreed on the order in which they will address the Sen- 
ate? 

Mr. Manager LORD. I understand that we have. 

Mr. CONKLING. Then the only question they make is as to per- 
mission for three in place of two persons on each side to conclude the 
argument. 

Sir. CARPENTER. And the time, which under the rule is unlim- 
ited, as I understand. 

Mr. CONKLING. So I understand. Now, Mr. President, I should 
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like to inqaire is there any motion or order before the Senate touch- 
ing the number of counsel who may be heard f 

The PRESIDENT pro tempore. There is not. 

Mr. CONKLING. Then I offer an order which I will reduce to 
writing, that three managers and three counsel may be heard at their 
option in the order they have agreed upon. 

Mr. EDMUNDS. I believe I have a motion pending. 

The PRESI DENT pro tempore. The Senator from Vermont has sub- 
mitted a proposition. 

Mr. CONKLING. Then I will offer mine ns a substitute for that. 

The PRESIDENT pro tempore. That can be done. The Secretary 
will report the proposition. 

The Chief Clerk read the proposition of Mr. Conkling, as follows : 

Ordered, That three maoagera and three connBcl for the respondent may be 
hoard in the oondnding argument, in the order in wliich they state to the Senate 
they have agreed. 

Mr. EDMUNDS. Now I should like to hear the original proposition. 
The PRESIDENT pro tempore. The proposition of the Senator from 
Vermont will be read. 
The Chief Clerk read as follows : 

Ordered, That three persons on ecM^h side be allowed six hoars for the summing np, 
to bo arranged between them. 

Mr. EDMUNDS. We can get at it in a shorter way. I move to 
amend the amendment of my friend from New York by adding there- 
to ''and that the argument be limited to six hours on each side." 

The PRESIDENT pio tempore. The Senator from Vermont with- 
draws his original proposition and moves to amend the proposition of 
the Senator from Now York. 

Mr. EDMUNDS. The Chair is mistaken ; I do not withdraw it. I 
move to amend the amendment of my friend from New York by add- 
ing thereto ** and that the argument be limited to six hours on each 
side." 

Mr. CONKLING. I rise to a question of order. I submit to the 
Chair whether a Senator can offer an original proposition and when 
an amendment is offered to that, then offer the onginal proposition 
again as an amendment to the amendment f 

Mr. EDMUNDS. It is not the original proposition. 

Mr. CONKLING. I beg the Senator's pa^on. It is the original 
proposition in substance. I object to it. 

Mr. INGALLS. Is the question divisable on the amendment ? 

The PRESIDENT pro tempore. It is. The Secretary will reduce the 
amendment to writing and the Chair will nile on it. The Secretary 
will report the first proposition offered by the Senator from Vermont. 

The Chief Clerk read as follows : 

Ordered, That thrtw persons on each side be allowed six hoars for summing up, 
to be arranged between them. 

The PRESIDENT pro tempore. Tlie Secretary will now report the 
substitute by the Senator from New York. 
The Chief Clerk read as follows : 

Ordered, That three managers and three ooonsel for the respondent may be lieard 
hi the concluding argument, in the order which they state to the Senate they have 
agreed upon. 

The PRESIDENT pro tempore. The Secretary will now report the 
last proposition of the Senator from Vermont and the Chair will rule 
upon it. 

The Chief Clerk read the last proposition, as follows: 

And that the argument be limited to six hours on each side. 

The PRESIDENT pro tempore. The Chair understands the Senator 
from Vermont proposes that as an amendment to the substitute pro- 
posed by the Senator ft*om New York. It is in order. The question 
is on the amendment of the Senator from Vermont to the substitute 
proposed by the Senator from New York. 

Mr. CARPENTER. Mr. President, before that question is put, I de- 
sire to say to Senators that, if they will limit us to six hours and give 
us a day or two to get ready, that will be time enough ; but if wo are 
to prepare arg^ameuts now upon testimony not yet printed and which 
will not be printed until to-morrow morning, it seems to me the time 
is too short 

The PRESIDENT pro tempore. The question is on the amendment 
of the Senator from Vermont to the substitute of the Seoator from 
New York. 

The question being put, there were on a division — ayes 15, noes 29. 

So the amendmept to the amendment was rejected. 

The PRESIDENT pro tempore. The question recurs on the substi- 
tute proposed by the Senator from New York. 

The amendment was agreed to. 

The PRESIDENT pro tempore. The question recurs on the order as 
amended. 

The order, as amended, was agreed to. 

Mr. CONKLING. I move that the Senate sitting for the trial ad- 
journ. 

The PRESIDENT pro tempore. Before that, will the Senate allow 
the Chair to state that the Chair understands the witnesses on both 
sides can be discharged f He makes that announcement so that they 
can leave. The Senator from New York moves that the Senate sitting 
for this trial do now adjourn. 

The motion was agreed to ; and the Senate sitting for the trial of 
the impeachment adjourned. 



Thursday, July 20, 1876. 

The PRESIDENT pro tempore. Legislative and executive business 
will now be suspended and the Senate wUl proceed to the considera- 
tion of the articles of impeachment exhibited by the House of Repre- 
sentatives against William W: Belknap, late Secretary of War. 

The usual proclamation was made by the Sergeant-at-Arms. 

The PRESIDENT j>ro tempore. The House of Representatives will 
be notified as usual. 

Messi*s. Lord, Lynde, McMahon, Jenks, and Lapham, of tho 
managers on the part of the House of Representatives, appeared and 
were conducted to the seats assigned them. 

The respondent appeared with his counsel, Mr. Blair and Mr. Black. 

Mr. SHERMAN. I move to dispense with the reading of the jour- 
nal of yest-erday. 

The motion was agreed to. 

The PRESIDENT pro tempore. The Senate is now ready ifi pro- 
ceed with the trial. The Senate will hear the managers in the open- 
ing of the closing argument. 

Mr. Manager LORD. Tlie arrangement, Mr. President, is that Mr. 
Blair opens on tho part of the defense. 

The PRESIDENT pro tempore. The Senate is ready, then, to hear 
the counsel on the part of the accused. 

Mr. BLACK. Mr. President, I am sorry to announce to you and to 
the court that our colleague, who has the laboring-oar of this case in 
his hands and upon whose presence more depends than upon any- 
thing else I know of, has been taken so sick that it is impossible for 
him to be here to-day. It is a thing of the utmost import that a 
counselor who to answer an argument should hear it when it is 
delivered. I understand that there has been an arrangement made 
between tho gentlemen who are to speak on the other side and Mr. 
Blair, to which so far as I am concerned I give my full assent upon 
certain conditions, that Mr. Blair shall proceed with his argument 
first, and we have no objection that he shall make his opening and 
that his address shall be heard fully to-day ; but we would greatly 
rather, and indeed we think we have a right to hope, that neither of 
the managers will insist upon speaking to-day in the absence of Mr. 
Carpenter. I suppose Mr. Blair will occupy a very considerable por- 
tion if not the whole of this afternoon^ and there will be no consid- 
erable inconvenience to anybody in saying that the arguments on the 
other side shall open to-morrow, when we have reason to expect that 
Mr. Carpenter will be present. 

Mr. Manager LORD. Mr. President, we shall have to leave tho 
matter with the court in that regard. Wo are prepared to go on, 
and the managers are exceedingly desirous to have this case closed ; 
the House is desirous to have this case closed; but sickness is a thing 
which we cannot contend with, and therefore we have to leave the 
matter with the Senate. 

Mr. BLACK. Are you desirous to do your speaking in the absence 
of the gentleman who is to reply to you T 

Mr. Manager LORD. No, sir ; we are not desirous to do our speak- 
ing in his absence, but we are desirous to have this case proceed. I 
think I have said all that fairness requires when I say that we leave 
the matter with the court under the statement of the counsel. 

Mr. INGALLS. Is there any order asked for, Mr. President f 

The PRESIDENT pro tempore. No order is proposed, the Chair un- 
derstands. 

Mr. BLACK. We ask for something which will enable us to feel 
confident that after the conclusion of Mr. Blair's speech there will be 
an ac\joumment until to-morrow morning. 

The PRESIDENT pro tempore. What is the request of the coun- 
sel ? Tho Chair did not hear. 

Mr. BLACK. For an order that Mr. Blair proceed now and make 
his argument, after which the court shall adjourn until to-morrow 
morning, at which time the managers will be heard. 

Mr. SHERMAN. Is it in order to say a word on this subject f 

Mr. EDMUNDS. It is not in order for Senators to speak. 

The PRESIDENT pro tempore. Debate is out of order. 

Mr. BAYARD. Mr. President 

The PRESIDENT pro tempore. Debate is out of order. 

Mr. BAYARD. I suggest that while it is true that the argument 
of counsel will be reported, yet it will not be published until the day 
after it is spoken, and it is on that day 

Mr. EDMIINDS. Is this in order! 

The PRESIDENT pro tempore. Debate is not in order. 

Mr. ANTHONY. I hope the Senator from Delaware will be allowed 
to make a statement. 

The P RESIDENT pro tempore. Is there objection to hearing a state- 
ment f [Mr. Sherman rose.] The Seuator from Ohio rises for some 
puipose. Is there objection f 

Mr. INGALLS. I shall object unless the debate is to bo partici- 
pated in by whoever desires to speak. 

Mr. SHERMAN. I do not wish to speak ; I am willing to vote. 
All I wish to say is that there are soventy-two members of the Senate 
who are here in great physical debility, and they ought to bo consid- 
ered. 

Mr. ANTHONY. I hope wo slmll allow short suggestions to bo 
made by any Senators. They aid us very much. I hope there will 
be no objection. 

The PRESIDENT pro tempore. Is there objection to the snggeetion 
of the Senator fn)m Khodo Island f 
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Mr. WITHERS. I object. 

The PRESIDENT pro tempore. Counsel on the part of the accused 
desire that the counsel, Mr. Blair, be permitted to open on the part 
of the defense to-day, and that the Senate then adjourn until to- 
morrow without any further argument. Senators concurring will 
say "ay." 

Mr. KERNAN. I ask for a division of the question. 

The PRESIDENT pro tempore. There is no question but on the 
proposition that there shall be but one argument to-day. 

Mr. KERNAN. I withdraw the call. 

Mr. HOWE. What is the motion? 

The PRESIDENT pro tempore. The motion is that the counsel, Mr« 
Blair, be permitted to go on to-day, and that when he concludes the 
Senate adjourn until to-morrow on account of the sickness of his asso- 
ciate, Mr^Carpenter.. 

Mr. ANTHONY. I ask as a question of order whether, if that order 
is laid on the table and then the counsel so on, the question of ad- 
journment cannot be decided when he is miished f 

The PRESIDENT pro tempore. Certainly. 

Mr. ANTHONY. Then I move to lay the order on the table. Let 
the counsel go on, and we can decide whether to adjourn or not when 
he has finished. 

The PRESIDENT pro tempore. It is proposed to lay the order on 
the table. 

The motion was agreed to. 

The PRESIDENT oro tempore. The counsel will proceed. 

Mr. BLAIR Mr. President and Senators, I appeal to the Senate in 
now approaching the consideration of this case for its final determina- 
tion that the Senate may consider it with the calmness and deliberation 
and fairness which are appropriate to so solemn and important an oc- 
casion. I should not deem it pro^r to make even so brief an appeal 
to the Senate, if on a former occasion when this subject was discussed 
I had not felt that the proprieties of the occasion had not been ob- 
served by the managers on the part of the House of Representatives. 
On that occasion I witnessed a scene in this Senate which, I think, 
may be characterized as improper, when a manager, having the close 
of the argument, made an appeal to the Senate, pointing to the re- 
spondent here as a representative of the abuses which h:^ grown up 
In the administration of public trusts during his cai-eer in public life 
and asked the Senite to override the question of jurisdiction in order 
to make that man a victim of the reaction of the public mind against 
the abuses of the day. 

The object of such an appeal when the Senate had under consider- 
ation a question of constitutional law could bo no other than to con- 
strain the decision of the Senate, then sitting as a legal tribunal to 
decide an abstract question of constitutional law, by bringing to bear 
upon the body the aroused popular feeling against great and acknowl- 
edged abuses. The appeal of the manager was responded to by loud 
applause from the galleries. And the response was certainly as proper 
as the appeal of tue manager ; and that scene, which I thiuK will 
hereafter be remembered with shame, was only characteristic of the 
spirit which has been evinced throughout by the prosecution. 

The questions now to be considered are purely questions of law and 
evidence, and ought to be approached, I think, with deliberation and 
calmness and f re^ from the passions of the outside world and of the 
political campaign which is in prc^^ress, and the respondent's counsel 
nave studiously observed that rule and have endeavored to present 
nothing for the consideration of this body but what arises on tne evi- 
dence and the law. 

The questions are : 

First, whether the order dismissing the impeachment on the ground 
that more than one-third of the Senate have voted against the juris- 
diction shall be granted ; 

Second, wheth^ the question of jurisdiction be not involved in 
the plea of " not guilty " ordered by the majority of the Senate to be 
entered for the respondent; 

Third, whether the facts alleged in the articles are proved ; and 

Fourth, whether the evidence established any improper conduct 
on the part of the respondent. 

The two first questions will be discussed by me together, and after- 
ward the last two. As there can be no valid decision of any question 
of law or fact by a tribunal which has no power to decide it, it fol- 
lows of necessity that the question of the power to give a judgment 
is involved in giving any valid judgment, and also that it requires 
the same authority to determine the question of power which is re- 
quired to give the judgment, because the judgment itself is a formal 
and solemn assertion of the power to give it. 

These are self-evident propositions, and the only difficulty I appre- 
hend in applying them here and disposing of this case upon the re- 
**f corded vote of the Senate which demonstrates that the body cannot 
convict the respondent by the requisite two-thirds vote, arises from 
the attempt to evade meeting this plain proposition by a dexterous 
application to this special tribunal of the rule of practice which pre- 
vails in courts of general jurisdiction in regard to the time and man- 
ner of presenting and disposing of questions of jurisdiction. And be- 
cause in courts of general jurisdiction the question of jurisdiction 
must be raised by plea in abatement, and when so raised and acted 
upon by the court by judgment on that plea the question is liually 
disposed of, it is argued that this is equally true of the action of this 
coorton the plea to the jurisdiction filed in this case, and by insisting 



it requires but a majority to decide the c^uestion of the jurisdiction 
at that stage of the proceeding, because it is only on the final ques- 
tion of conviction that a larger number is required. 

But this reasoning overlooks the well-settled principle that a dif- 
ferent rule prevails in courts of general jurisdiction from that which 
prevails in courts of limited or special jurisdiction in regard to the 
time and manner and effect of making the question of jurisdiction. 
In courts of limited and special jurisdiction the question of power 
continues to the end and cannot be waived. In such tribunals it 
enters into and forms a part of and is formally and soleomly asserted 
in any judgment which may be given, and therefore it necessarily i^ 
follows, when it is ascertained by the recorded vote of the Senate that 
the requisite number of the. Senate to give its judgment of convic- 
tion cannot be had, the proceeding ought to be dismi^ed, just as a bill 
in equity is dismissed when it is ascertained at conference that the 
number of judges required to sustain jurisdiction to administer the 
relief prayed for cannot be had. This proposition is well settled by 
decisions of the Supreme Court of the United States in the case of 
Rhode Island ve. Massachusetts, 12 Peters, page 718, and by the Dred 
Scott case, 19 Howard, pages 473 and 564. 

Mr. Justice Daniel's decision in the Dred Scott case quotes, page 
473, 19 Howard, the passage I now read from the decisions in 12 
Peters: 

The question is whether on the case before a oonrn their action is jadicial or 
extn^adidAl, with or withont the anthority of law to render a jadgmeot or de. 
cree upon the rights of the litigant parties. 

A motion to dismiss a canse pending in the coni'ts of the United States is not 
analogous to a plea to the Jarisuiction of a court of common law or equity in £n- 

glancT; there the superior courts have a general iurisdiotion over all persons with* 
1 the realm and all causes of action between them. It depends on the subject- 
matter, whether the Inrisdictiou shall be exercised by a court of law or equity ; but 
that court, to which it appropriately belongs, can act Judicially upon the party and 
the subject of the suH, unless it sliall bo made apparent to the court that the Judi- 
cial determination of the case has been withdrawn from the court of general Juris- 
diction to an inferior and limited one. liua neceamry presumption that the court 
qf general juriedietum ean act upon the given cote when nothing appeare to the con- 
trary f henne hoe ariaen the rule that the party claiming an exemption from ite proeeee 
must eet otU the reaeons by a tpedal plea in abatement, and ehovo that eome ir^ferior 
court cflavj or equity ha» the exdurive coonizanee of the case ,• otherwiee the euperior 
court fMui proceed in virtue of itt general jurisdiction, 

A motion to dismiss, therefore, cannot be entertained, as it does not and cannot 
disclose a case of exception ; and if a plea in abatement it put in, it mutt not only 
mtUce out the exception^ buX poiiU to the particular court to which the case belongs. 

As there was no such pointing to any pariiculnr court other than 
this to which this case belonged, in the plea in abatement which we 
filed, it was no plea in abatement at all. It lacked an indispensable 
averment to make it a plea in abatement. 

There are other classes of cases where the objection to the Jurisdiction is of a 
different nature, as oua bill in chancery, that the sultject-matter is cognisable only 
by the king in council, and not by any ludicial power, or that the parties defenu- 
ant cannot be brought before any municipal court, on account of their sovereign 
character uid the nature of the controversy : or in the very common cases which 
present the question whether the cause properly belongs to a court of law or equity. 
To such cases a pica in abatement would not be applicable^ because the plaintiff cotad 
not sue in an inferior court. 

Hence, as the plaintiff in this case could only sue in this court, no 
plea in abatement would be applicable. 

Tlie ol](}cction goes to a denial of any Jurisdiction of a municipal court ia one 
class of oases, and to the Jurisdiction of noy court of equity or of law in the other ; 
on which last, the court decides according to their legal discretion. An ol\jection 
to Jurisdiction, on the ground of exemption from the process of the court in which 
the suit is brought, or the manner in which a defendant is brought into it, is waived 
by appearance and pleading to issue, but when the objection goes to the power of the 
court over the parties, or the subject-matter, the d^etMant need not for he cannot give 
the plaintiff a better u»rit or bilL Where no inferior court can have jurisdiction of a 
case in law or equity, the ground of the objection is not taken by pUa in abatement, <ts 
an exertion of the given ease, from the otherwise general mrisdietion of the court ; ap- 
pearance does not cure t he defect of iudicial power, and it may be relied on by plea, 
answer, demurrer, or at the trial or bearing, unless it goes to the manner of bring- 
ing the defendant into court, which is waived by submission to the process. 

As a denial of Jurisdiction over the subiJect-matter of a suit between parties 
within the realm, over wliich and whom the court has power to act, cannot do suc- 
cessful in an English court of general Jurisdiction, a motion like the present could 
not bo sustained consistently with the principles of its constitution. But as this 
court is one of limited and special original Jurisdiction— 

And certainly the court of impeachment is one of limited and of 
special jurisdiction — 

its action must he confined to the particular cases, controversies, and parties 
over which the Constitution and laws have authorized it to act; any proceedin;' 
without the limits prescribed is coram non iudice, and its action a nullity. And 
whether the want or excess qf power is objected by aparty^ or is apparent to the court— 

At any stage of the proceedings — 
it must surcease its action, or proceed extn^udidally. 

In the opinion of the court in the case of Dred Scott r». Sanford the 
court said : 

Before we speak of the pleas in bar, it will be proper to dispose of the questions 
which have ansen on the plea in abatement. 

That plea denies the right of the plaintiff to sue in a court of the United States 
for the reasons therein stated. 

If the Question raised by it is legally before us, and the court should be of opin- 
ion that the facts stated in ii dis(^ualify the plaintiff from becoming acitizen in the 
sense in which that word is used m the Constitution of the United States, then the 
iudgment of the circuit court is erroneous and must be reversed. 

It is suggested, however, that this plea is not before us, and thatas the Judgment 
in the court below on this plea was in favor of the plaintiff, he does not seek to re- 
verse it or bring it before the court for revision by his writ of error, and also that 
the defendant waived this defense by pleading over, and thereby admitted the Juris- 
diction of the court 

But, in making this ol]^ection, we think the peculiar and limited Jurisdiction of 
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ooorts of the TTnitod States has not been adverted to. This pecnliar and limited 
Jaiisdiotion has made it Deceesarv in these coarts to adopt dimrent rules and prin- 
ciples of pleading, so far as Jonsdiction is concerned, from those which regulate 
courts of coromoniaw in Endand and in the different States of the Union which have 
adopted the common-law nues. 

In these last-mentioned courts, where their character and rank are analogous to 
that of a circuit court of the United States ; in other words, where they are what 
the law tonus conrto of general Jurisdiction, they are presumed to have Jurisdic- 
tion, unless the contrary appears. No averment in the pleadings of the plaintiff is 
necessary in order to give Jurisdiction. If the defendant ol^eoto to it he must 
plead it specially, and unless the fact on which he relies is found to be true by a 
Jury, or admitteid to be true by the plaintiff, the Jurisdiction cannot l>e disputed in 
an appellate court. 

Now, it is not necessary to inquire whether in courts of that description a party 
who pleads over in bar, when a plea to the Jurisdiction has been ruled against liim, 
does or does not waive his plea; nor whether upon a Judgment in his favor on the 

Ideas in bar, and a writ of error brought by the plaintifl^ the question upon a plea 
n abatement would be open for revision in the appellate court. Cases that may 
have been decided in sucn courts, or rules that may have been laid down by com- 
mon-law pleaders, can have no influence in the decision in this court Because, 
under the Constitution and laws of the United States, the rules which govern the 
pleadings in Ite courto in questions of Jurisdiction stand on different principles and 
are regulated by difforent laws. 

This difibrenoe arises, as we have said, from the peculiar character of the Gov- 
ernment of the United States. For although it is sovereign and supreme in its ap- 
propriate sphere of action, yet it does not possess all the powers which usually be- 
long to the sovereignty of a nation. Certain specified powers, enumerated in the 
Constitution, have oeen conferred upon it ; and neither the legislative, executive, 
nor Judicial department of the Government can lawfully exercise any authority 
beyond the limits marked out by the Constitution. And in regulating the judicial 
depardnent, the cases in which the courts of the United States shall nave Jurisdic- 
tion are particularly and specifically enumerated and defined ; and they are not 9u- 
tiiorized to take oonDizance of any case which does not come within the description 
therein specified, tience, when a plaintiff sues in a court of the United Statrs, it 
is neoesjMuy that he should show in his pleadings that the suit he brings is within 
the Juri^ction of the court, and that he is entfUed to sue there. And if he omits 
to do this, and should, by any oversight of the circuit court, obtain a Judgment in 
his favor, the Judgment would be reversed in the appellate oourt for want of Juris- 
diction in the court l>e1ow. The Jurisdiction would not be presumed, as in the case 
of a oommon-law English or State court, unless the contrary appeared. But the 
record, when it comes before the appellate court, must show affirmatiyely that the 
inferior court had authority, under the Constitution, to hear and determine the case. 
And if the plaintiff daims a right to sue in a circuit court of the United States, un- 
der that provision of the Consutution which gives Jurisdiction in controversies l>e- 
tween ciuzens of different States, he must distinctly aver in his pleading that they 
are citixons of different States ; and he cannot maintain his suit without showing 
that fact in the pleadiogs. 

This point was decided in the case of Bingham vs. Cabot, (in 3 Dallas, 382,) and 
ever since adhered to by the oourt And in Jackson V9. Ashton, (6 Peters, 148,) it 
was held that the objection to which it was open could not be waived by the oppo- 
site party, because consent of parties could not ^ve Jurisdiction. 

It IS needless to accumulate cases on this subject. Those alreadv referred to 
and the oases of Capron v». Van Noorden (in S Oanch, 136) and Montalet vt. Mur- 
ray (4 Cranch, 40) are suflElcient to show the rule of which we have spoken. The 
case of Capron vt. Van Noorden strikingly illustrates the difference l>etween a 
oommon-law court and a court of the Unitoa States. 

Mr. Jastioe Cartis delivered a dissenting opinion from the court 
in that ease, bat ooncorred with the court in holding that when a 
party pleaded over after his plea to the jurisdiction had been over- 
ruled by a court of limited jurisdiction the question of jurisdiction 
was not waived. I will read a feW passages from his opinion to show 
the court his Tiews on this point : 

The part of the Judicial {Mwer of the United States conferred by Congress on 
the circuit courto being limited to certain described cases and controversies, the 

Question whether a particular case is within the cognizance of a circuit court may 
e raised by a plea to the Jurisdiction of such court When that question has been 
raised the circuit court must, in the first instance, pass upou and determine it 

When the plea was a^lndged insufliciont, the defendant was obliged to answer over. 
He held no altomative. He could not stop the further progress of the case in the 
circuit court by a writ of error, on which the sufDciency of nis pica to the Jurisdic- 
tion could be mod in this court, because the Judgment on that plea was not fln^ 
and no writ of error would lie. He was forced to plead to the merito. It cannot 
be true, then, tliat he waived the benefit of his plea to the Jurisdiction by answer- 
ing over. Waiver includes consent Here there was no consent 

But little comment on these cases is necessary. They show that 
from the very nature of such tribunals as this is there can be no 
waiver of jurisdiction, even when the party himself pleads over to 
the merits after judgment against him on the plea to the jurisdiction. 
A fortiori there can be no waiver where a party as in this case elects 
to stand by his plea to the jurisdiction and to make no plea to the 
merits but to ask for judgment of dismissal on the vote of the Senate, 
whereby it appeared that there could be no judgment of conviction 
against him for the reason that two-thirds of the body did not con- 
cur in holding that there was power to give it, and when the so- 
called plea tof>he merits was not the act of the respondent but of the 
minority of the Senate itself. 

It will be further seen by the case from 12 Peters that although the 
respondent's plea is a plea to the jurisdiction it is not a plea in almte- 
ment. Such a plea must undertake to show that some other court of 
law or equity has cognizance of the cause. That averment is indis- 
pensable to make a plea in abatement. This is entirely wanting in 
the plea filed herein, which is in effect a denial of the jurisdiction of 
any court. To such cases, says the Supreme Court in 12 Peters, in the 
opinion just read, a plea in abatement would not be at all applicable. 
The plea is therefore no plea in abatement, but a plea in bar, which 
cannot be overruled save by a two-thirds vote, because as the re- 
spondent elected to stand by this plea conviction followed on it« be- 
ing overruled. The failure on the part of the managers to ask for 
judgment is a clear recognition of the principle we here now contend 
for. But if the mtgority can assume that the miyority vote only is 
required to defeat a special defense and that they can themselves put 
the respondent on another defense, which will exclude that upon 
which he has elected to stand, it is manifest that the provisions of 



the Constitution requiring the concurrence of two-thirds of the Sen- 
ate to convict may be rendered absolutely nugatory. An issue can be 
made in any case upon which any one can be convicted by the required 
vote if the majority be determined, resolves to make the issues, and 
can overrule the defenses sma^m without being obliged to proceed to 
final judgment on them. 

The managers hold that a majority can decide against this or any 
other plea, and that it is competent for them on motion to procure an 
^rderof the Senate that on respondent's failure to answer as directed 
an order can be made entering a plea for us. It is true that when 
the motion for such an order was made by the managers, Hon. Mr. 
-Lynde said that he did so to cut off any further dilatory pleas or any 
demurrer, which he said he had understood was to be filed to these 
articles of impeachment. He said there was no precedent for the 
allowance of such pleadings in cases of impeachment, and held that 
all objections could be taken, under the plea of not guilty, whether 
of law or of fact. Hence, when the Senate ordered the plea of not 
guilty to be entered, it would be implied that every defense, whether 
of law or of fact, could be made under that plea. The inference would 
be that the Senators who voted against the jurisdiction could vote in 
the negative on that plea. 

If this view of the subject was accepted by the majority, as it is 
known not to be, it would not be by the minority, and hence the effect 
has been and will continue to the end to be most prejudicial to the re- 
spondent. It has operated unfairly, because a portion of the Senate has 
refused to participate in the in termediate proceeding, and all question . 
upon the admissibility of testimony has been decided without their^ 
votes, and a still larger number of them will refuse to partici- 

Sate on the final vote upon the issue framed by the majority of the 
enate, holding that by the vote already given the Senate has recog- 
nized its incompetency to convict the respondent, however the ques- 
tions may be shaped by the majority. 

When the Senate failed to convict by the required two-thirds vote 
upon the issue presented by special plea in bar of the respondent 
(for that is the nature of the plea as snown by the authorities^ they 
held that there could be no conviction upon any other issue m the 
case which the minority of the Senate might frame and order to be 
voted upon. Hence the trial is essentially one conducted by the ma- 
jority of the Senate, and it remains to be seen whether the constitu- 
tional requirement of the concurrence of two-thirds for conviction_L 
can be secured by a refusal of the majority to enter the judgment of 
dismissal required by that failure demanded, and proceeding to frame 
an issue for respondent which excludes his defense. If the respond- 
ent can be convicted by eliminating his defense in this manner, 
Blount might certainly have been convicted by similar action as that 
which it is now proposed the majority shall take, and I do not see 
why more than a majority should be required in any case. 

The proceeding is illegal and unjust. This is certainly an attempt 
to put in practice an extraordinary piece of ingenuity to coerce a por- 
tion of the Senate to vote for conviction in a case upon which they 
have already voted they had no power to act at alL When by a re- 
corded vote it is demonstrated that the two-thirds required to pro- 
nounce judgment of conviction cannot be had, because more than a \ 
third of the Senate hold that they have not the power to try the ac- 
cused, the prosecution can be continued only upon the unreasonable 
expectation that the Senators mean to stultify themselves and vote 
for conviction when they have voted that they had no power to main- 
tain the jurisdiction of the cause. These, I say, are circumstances 
utterly inexplicable, and show to the country the extraordinaiy char- 
acter of this proceeding. 

Mr. ROBERTSON. The language of the counsel strikes very hard 
in reference to Senators when he uses the word " stultify " in regard 
to their action. 

Mr. BLAIR. I beg the Senator's pardon. He is entirely mistaken 
in supposing that I made any reflection upon Senators. 

Mr. CONKLING. The counsel said unless it was expected that 
they would by so doing stultify themselves. It was a mere supposi- 
tion; a mere hypothesis. 

Mr. BLAIR. I beg to state again that the Senate may understand 
exactly the view I take of that matter. I said the persistence of 
this prosecution on the part of the managers, after this vote, seemed 
extraordinary to me, because it could be founded in no other theory 
than the expectation that Senators, who had by their solemn vote 
declared they had no power, would stultify themselves by assuming 
to have power and to pass a verdict in the case. 

I shall say a few words, and a few words only, in support of the plea 
upon which we ask that this case be now dismissea : because, after 
the very able and exhaustive arguments which are to be found on 
the question of jurisdiction which it involves in the opinions of the 
Senators already published, it would be certainly a work of superero- 
gation for me to attempt to add anything to the argument on the part 
of the respondent. But there is an opinion published among tnem 
which, from the high character of the gentleman who gave it as a 
lawyer, his reputation as a statesman, and the position he holds in the 
country, induces me to add a few remarks upon the positions which 
he has taken, and more particularly because he misapprehends the 
ground taken by the accused. I refer to Senator Thurman. His in- 
quiries are : 

First What was the legal signifloation of the technical term "impoachment" 
when the Constitution was adopted f 
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Second. Is that legal signification limited or modified by anything found in the 
Constitution t 

He tinrls that the term impeacliment in the Constitation has the 
common-law meaning^and that the Constitntion limits the proceeding 
in certain particnlars. The second limitation which he gives is that — 

In England all the Oueen's suljects are impeachable. In the United States, 
Blount's case seems to bold that impeachment is confined to treason, bribery or 
other high crimes and misdemeanors of civil otticerR, (the President and Vice-Pres- 
ident included,) leaving military and naval offloers to be dealt with by martial 
law. 

He says on page 3: 

But it has been earnestly contended that it makes another and sweeping change* 
namely, that it confines impeachment to cases where the aooosed is in the ofiice 
which he has abused at the time of his impeachment, conviction, and sentence: 
and that, consequently, if at any time before sentence he resign, the Inrisdiotion of 
the Senate is at an end and no judgment can be pronounced against him. 

That is an entire misapprehension of the ffronnd taken by the re- 
spondent. The respondent, it is tme, contends that impeachment lies 
only against those holding civil ofiBce ; hnt he does not contend that 
resignation after impeachment would defeat jarisdiction any more 
than a surrender of property after action brought would defeat an 
action of ejectment, and insists that impeachment could not be tried 
after resignation or eviction from office any more than ejectment after 
the surrendering of the possession of the property. In both cases 
the object of the action is the eviotion of the parties against whom 
they are brought, and the judgment would depend upon the posses- 
sion of the defendant when the actions were brought, to whicn time 
the judgment relates. The Senator assumes that, in saying the House 
shall have the sole power of impeachment and the .Senate the sole 
power to try by iropeacbment, the Constitution confers the unlimited 
power of impeachment exercised by the houses of the Britisb Parlia- 
ment, and that this power is limited only by the other provisions of 
the Constitution. It might be argued with equal reason that because 
the executive power is vested in tne President and the judicial power 
in one Supreme Court, &c., that the President and judiciary have the 
unlimited power of the executive and courts of England unless lim- 
ited by subsequent provisions; whereas the settled construction of the 
Constitntion by all parties has been that these clauses only designate 
the oflflcers who are to execute such executive and judicial functions 
as the Constitution expressly or by necessary implication grants. So 
that by parity of reason the clauses relating to the impeachment by 
tbe House of Representatives and trial by the Senate mean only that 
these bodies shall impeach in the cases provided for in that instrument. 

It is the first time in the history of the Government that power 
has been claimed because "it is not pretended that any provision of 
the Constitution explicitly denies'' it. That is a most extraordinary 
position to take at this time in the history of our Government. That 
the Constitution does not authorize the impeachment of any but civil 
officers or those who have been civil officers the Senator says was the 
judgment in the Blount case : but this decision could only have been 
reached by overruling the theory upon which his opinion rests, for 
the contest in that case, as in this, was whether the Constitution 
granted the whole common-law power of impeachment or granted 
onl^ the power to impeach given in tbe fourth section of the second 
article. It was not pretended in the argument of that case that the 
fourth section of th^ second article was a limitation upon the general 
grant of power. It was contended by the advocates of unlimited 
power that the only meaning of this section w;as that the officers 
named therein must he removed from office on impeaohmentj while the 
advocates of limited power contended that this section itself eno- 
merated all the cases which the House could present or the Senate 
try. The Senate adopted the latter view of the subject The Sena- 
tor says that — 

P The Senate in that case^ whether correctly or not it is unnecessary now to decide, 

seems to have considered the section as an enumeration of the causes for which 
an impeachment will lie and of the persons who commit the Impeachable offense. 

As the Senator has admitted that this clause of the Constitution of 
itself gives no power to the House to impeach or the Senate to try 
General Belknap, he has to fall back on the power of the general 
grant which he admits the decision in Blount's case repudiates. If 
there had been any such general grant of power the decision in 
Blount's must have been different, because it was not pretended in 
the argument of that case that the fourth section of the second arti- 
cle was or could be construed as a limitation upon the general power. 
That is manifestly either itself the grant of the power to impeach, 
and if so necessaril v the exclusive enumeration of the cases in which 
impeachment would lie, or it is simply as contended in Blount's case, a 
» requirement that the class of officers named in it shall be removed 
from office on impeachment. The Senator then argued that the clause 
as construed in Blount's case does not limit the time but only the per- 
sons, and is similar to sections 5501 to 5504 of the Revised Statutes. 
The difference, however, between these sections of the statute law 
and the fourth section of the second article is that the requirement 
of removal in the latter forms part of the description of the persons 
to whom it is applicable. It says distinctly that the persons subject 
to impeachment are those who can be removed, for it says that they 
shall be removed on impeachment. It is mandatory. This being the 
interpretation of Story and the practice heretofore,* it ought not to be 
disturbed unless palpably wrong. 

Now I proceed to consider the articles upon which this trial is to 
proceed. These are five in number. I ask the especial attention of 

19 I 



the court to the point I am going to make on these articles, because 
the question here is not whether General Belknap has committed 
some ffreat offense, has committed some immorality, or has demeaned 
himself in some general way improperly in office ; but the question 
for your consideration here now is whether he has committed the 
irregularities and the crimes which are described in these five arti- 
cles. What are those articles f 

The first article charges that, Belknap having promised the appoint- 
ment of post-trader to Alarsh and Marsh having entered into a con- 
tract with Kvans, Belknap appointed Evans, corruptly received cer- 
tain sums of money from said Marsh in consideration of said appoint- 
ment, and did receive from Marsh like sums in consideration of his 
permitting Evans to continue to hold the same. Consider that charge. 
It charges that Belknap promised the appointment of trader to Marsh : 
that Marsh entered into a contract with Evans in regard to it ; and 
that Belknap appointed Evans upon a corrupt bargain that he should 
receive certain sums of money ; and that he continued him in office 
that he might receive those sums of money. You will observe that 
this is not charged in the technical languaj^e of the law as bribery. 
The Judiciary Committee, by which this article was frwned, did not 
see their way clear to make that charge. The evidence did not, in 
their Judgment, warrant them in charging General Belknap with hav- 
ing received a bribe ; yet by circumlocution they have made a charge 
which no sensible man can distinguish from that charge. If it is not a 
charge of bribery, it is not a charge of anything. 

You will observe that the learned manager who opened this case 
did not analyze the articles or attempt to explain how the evidence 
which he proposed to introduce wonid substantiate the charges made 
in the articles against the defendant. Not one of the managers has 
undertaken to analyze the charges and show what they are ; but I 
say that no rational mind can make anything else of them than a 
charge of bribery. I want the managers when they come to speak 
to tell the Senate what they mean by these charges. I should like 
now to know whether the leading manager will rise in his place and 
tell whether he undertakes to charge bribery or not. There is no 
response. You will have to iuqaire for yourselves. The prosecution 
will not tell us whether they mean to charge bribery or not ; but I 
say that no other construction can bo put upon the charges. The 
charges are all identical in purport and legal intent with the first. I 
have analyzed them carefully, I have paid a great deal of attention 
and spent a good deal of time in drawing the page and a half, two 
lines apart, that I have written here in analyzing these charges. I 
am giving the Senate the benefit of my analysis m simple language, 
and will st^te the purport of each one of these charges. The first I 
have given. 

The second article charges that Belknap received $1,500 from Marsh 
in consideration that he would continue to permit Evans to hold the 
appointment ; that is, in consideration that he would continue to per- 
mit him to hold this appointment he received $1,500 ; that is, he re- 
ceived the money in consideration of the continuance of the man in 
office. Article 3 charges that Evans to procure the appointment 
agreed to pay Marsh, and did pay him, and that Marsh paid Belknap 
one-half ; that Belknap knew these facts, and yet continued Evans 
in office for the purjjose of getting the money from Marsh. 

New phraseology is used, but it is only the same thing stated in a 
variety of ways. Article 4 charges that he received the money in con- 
sideration of the appointment and gives fifteen specifications of dates 
and sums. Article 5 charges that Belknap continued Evans in office 
in order that he might receive the money. These articles, I repeat, 
all charge bribery. This cannot be controverted, and there can be 
no reason for not making the charge distinctly and squarely and not 
by circumlocution but a consciousness that the evidence does not 
substantiate it. It is a confession, by the frame- work of the articles 
themselves, that the gross fact which they mean but do not assert 
cannot be substantiated. 

Having considered the purport of these charges, let us consider the 
proof in support of them : and for the purpose of showing yon how 
entirely the case fails I snail take the proof in its strongest light 
against the accused. I will therefore assume for the purposes of this 
branch of the argument that the defendant knew the money he re- 
ceived from Marsh was derived from Evans ; that it was proved that 
Marsh remitted and that Belknap received all the money charged to 
be remitted and received in the several articles ; that the defendant 
knew that the money was received by Marsh from Evans ; that it was 
a very great impropriety for him to receive the money, and that he 
was conscious of that impropriety. This is certainly all that any 
candid man will claim to be proved by the prosecution. 

If the proof stopped here it might be argued that the receipt of 
the money implied that the appointment of Evans had been made in 
consideration of it, and that he was retained in office in order that he 
might continue tnese payments; but the testimony does not stop 
here. It does not stop with the proof of the appointment and of the 
making and receipt of the remittances. The witness who proves 
the remittances directly and positively disproves the fact sought to 
he inferred from the appointment and subsequent remittances, and 
proves that the remittances were not made in consideration of the 
appointment or of the continuance of the party in office, by showing 
that the appointment was given on an entirely different considera- 
tion and that no suggestion was ever made at' the time of the ap- 
pointment or subsequently that any pecuniary consideration should 
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be given for it; that the division of the bonns which he snbse- 
qnently made was the suggestion of his own mind and wholly vol- 
untary, and that the moneys were in fact presents which ho felt 
entirely at liberty to make or to withhold ; that the appointment was 
not made upon any promise or understanding that such payments 
should be made, nor were they subsequently made to procure the con- 
tinuaoce of Evans in office. Thus affirmatively and directly the wit- 
ness upon whom the case of the prosecution rests, in the most posi- 
tive and emphatic language which the English affords, denies the 
whole inference which Is sought to be made against the respondent. 
I must trouble the Senate at this point to read the testimony of this 
witness on this subject on page 178 of the Record : 

Mr. CAUPKimcR. (To the witneM.) Was there any aereement on your part to 
pay Mr. Belknap any money in oonaideration that he would appoint yon post-trader 
at Port Sill? 

Answer. Tlicro was not. 

Q. (By Mr. Cabfknteu.) At any time! 

A. At any time. 

Q. Was there ever any agreement between yon and Mr. Belknap that yon should 
pay him any pccnniarv consideration for or in consideration of his appoiuUnj^ Mr. 
Evans pos^tIador at Fort SiUf 

A. There was not. 

Q. Was there ever any a|7«ement between yon and Mr. Belknap that yon would 
pay him any money or other valuable consideration in consideration of his oontin- 
uiug Mr. Evans as post- trader at Fort Sill f 

A. Never. 

(2- So far as yon know was not the only inducement leading to that appointment 
the kindness which you and your wife had shown to Mrs. BcSaiap at your house f 

A. That certainly had a great deal to do with it, I presume. 

Q. Did you make or claim to have any bill against him for anything done for 
Mrs. Belknap t 

A. No, sir. 

Q. Your treatment of her was entirely gratuitous t 

A. Yes, sir. 

Q. But of course led to a feeling of friendship between the families t 

A. Yes, sir. 

Q. Yon say that the friendship which arose from the tact that Mrs. Belknap had 
been sick at your house, and been kindly treated, had a great deal to do with that 
appointment ; was there, apart from that friendly feeling, any consideration mov> 
ing from you to Belknap to procure that appointment f 

A. None. 

* * * * * * * 

Mr. MiTCHKLL. I send a question to be put to the witness. 

The PBBsmKNT pro tempore. The question put by the Senator fh>m Oregon will 
be read. 

The Chief Clerk read as follows : 

Q. Why did vou send to W. W. Belknap, Secretary of War. the one-half of the 
Taiions sums of money received by you from Evans at Fort Sill f 

The WrrKBSS. Simply because I felt like doing It It gave me pleasure to do it 
I sent him the money as a present always, gratuitously. That is the only reason 
I had. 

****** * 

Mr. Logan. I desire to propound a question which I send up in writing. 

The PusroBNT pro tempore. The question of the Senator from Illinois will be 
read. 

The Chi€< Clerk read as follows : 

O. Prior to the sending of the first money, had you said anything to any person 
or had any person ever said anything to you on tne subject of sending money to 
General Belknap ; if so, who was it f 

* « * * * * • 

The WrrNBSS. I had a conversation with the present Mrs. Belknap on the night 
of the funeral in Washington. 

Mr. Manager Lafham. That was after the first money was sent 

Mr. Manager McMauon. The question calls for conversation before any money 
was sent 

The WrrNKss. That was before I had sent any money to him. I had sent a re- 
mittance to her. 

* * * * * * * 

Mr. LooAK. Before the point is submitted, I will state that the first question I 

Sropoonded was not objected to by the Senate. The last one was objecteil to. I 
esire to have that first question fully understood, and I ask the Clerk to read it 
again to Uie witness and nave it answered before we proceed to another question. 

The PnEsiDSNT pro tempore. The interrogatory propounded by the Senator from 
Illinois will be road. 

The Chief Clerk read as follows : 

Q. Prior to the sending of the first money had yon ever said anything to any per- 
Bon or had any person ever said anything to yon on the subject of sending money 
to General Belknap; and, if so, who was it! 

A. No one that I remember. No other except what I have already stated, the 
ennversation with Mrs. Bower. 

***** * * 

Mr. Morton. I submit the following interrogatory t 

Q. Did General Belknap personally or through any person or by letter ever in- 
quire of you why this money was sent, and did you in anyway ever assign a reason 
to him for it? 

A. Never to my best recoUection. 

Mr. CONRLINQ. I propose a question which may have been answered in sub- 
stance, but I should like to have on answer to it: 

Q. Was your intention to send money to General Belknap and your act in send- 
ing it in consequence of any communication between you Mid Greneral Belknap ? 
And, if there was sny such communication, state it 

A. No, sir ; there was not 

* * ***** 
Mr. Logan. I desire to ask a question which I send to the Chair. 

The PuEsiUEXT pro tempore. The question propounded by the Senator from Illi- 
nois will bo read. 

The Chief Clerk read as follows : 

Q. From the conversation with the present Mrs. Belknap, mentioned by yon in 
Tour answer to my former interrogatory, you spoke of on understanding with the 
former Mrs. Belknap, now deceased. Please state what that undcrstanung was. 

* * ***** 
The WmcBss. I think not 

Mr. CoNKUxo. W bat does the witness mean when he says he thinks not f 
The Witness. I do not think I suted that I had an understanding with Mrs. 

Belknap. 
Q. (By Mr. Carpkntsb.) As I understand, the first money that yon sent was 

■ent to the former Mrs. Belknap, now deceased I 



A. Yes, sir. 

Q. And that was sent without any arrangement between you and anybody f 

A. Yes, sir. 

Q. A dean, dear present f 

A. Yes, sir. 

* * * * * * * 

Mr. Morton. I propose the following question : 

S, How often after tne first money was sent to BelknM> and before your ezMni- 
on before the committee of the House did you meet General Belknap, and waa 
the money ever referred to iu conversation at any of these interviews f 

A. For the first two or three years, I saw him perhaps two or three times a year. 
The first money I sent General Belknap must have been in the spring of 1871. I 
suppose probably through that year and 187S and' 1873 1 met him two or three 
times a yosr; but I have no reooUeotion of the money having been referred to in 
any conversation between us. 

By Mr. Manager McMahon: 
*** * * * 1 

Q. What is your best recollection as to whether you did or did not have a conver- 
sation with him personally, while you were here attending the funeral of his sec- 
ond wife t 

A. I can only state that I have a very indistinct impression about it I have 
sometimes thought that I said something to General Buknap on the night of the 
funeral, but I sometimes think I did not, and that the only conversation I had was 
with Mrs. Bower. 

By Mr. Cabpbntek : 

Q. Is there any way in your mind to strike an average between those two im- 
pressions f 

A. I cannot I never shall know ; I never shall be certain about it 

Q. The Senate will never know ^m you, then f 

A. I have thought about it night and day, but the more I think about it the leas 
I know. 

In this connection I propose also to read what the witness said in 
his examination before the Committee on the Expenditures of the 
War Department. In that statement, on page 191 of the Hecoud, he 
said: 

The WrrNlflS. In reply to your questions, I would state that in the summer of 1P70 
myself and wife spent some weeks at Long Branch, and on our return to New York 
Mrs. Belknap and Mrs. Bower, by our invitation, came for a visit to our house. 
Mrs. Belknap was ill during this visit some three or four weeks, and I supfiosu iu 
consequence of our kindness to her she felt under some obligations, for she asked 
me one day in the course of a conversation why I did not apply for a post-trader- 
ship on the frontier. 

• * * * * ** 

Mrs. Belknap and Mrs. Bower returned to Washington, and a fow weeks there- 
after Mrs. Belknap sent me word to come over. I did so. She then told me that 
the post-tradersbip at Fort Sill was vacant ; that it was a valuable post as she un- 
derstood, and that she had either asked for it for me or hat prevailed upon the 
Secretaiy of War to agree to give it to me. At all event«», I called upon the Sec- 
retary of War. and as near as I can remember made application for tnis post iu a 
regular printed form. The Secretary said he would appoint mo if I could tiring 
proper recommendatory letters, and this I said I could do. Either Mrs. Belknap 
or tne Secretary told mo that tlie present tnwler at the post, John S Erans, was an 
ap])licant for re-appointment, and that I had bettersce film, he being in the city, as 
it would not be fair to turn him out of oflice without some notice, as he wouhriuse 
largely on his buildings, merchandise, d&o., if the otllce was taken from him, and 
Uiat it would be proper and Just for me to mako some arrangement with him for 
their purchase if I wanted to run the post myself. I saw Kvans and found him 
alarmed at the prospect of losing the puice. 

Mr. Evans first proposed a partnership, which I declined, and then a bonus of a 
certain portion of the profits if I would allow him to hold the position and continue 
the business. We finally ain^cd up<m 815,000 per year. Mr. Evans and myself 
went on to New York together, where the contract was made and executed, which 
is herewith submitted. (Paper marked A.) During our trip over, however, Mr. 
Evans saw something in t^e Army and Navy Journal which led him to think that 
some of the troops were to be removed from Uie fort and that he had ofiered too 
large a sura, and before the contract was drawn it was reduced by agreement to 
$1:2,000, the same being payable quarterly in advance. 

When the first remittanco came to me, very probably in November, 1870, 1 sent 
one-half thereof to Mrs. Belknap, either, I presume, certificates of deposit or bank- 
notes, by express. Being in Washington at a funeral some weeks after this. I had 
a conversation ^ith Mrs. Bower to the following purport, as &r as I can now re- 
member, but must say that Just here my memory is exceedingly indistinct and I 
Judge in part perhaps from what followed as to the details of the conversation. I 
went upstairs in the nursery with Mrs. Bowers to see the baby. I said to her, 
"This child will have money coming to it before a great while." She said, " Yes. 
The mother gave the child to mo, and told mo that the money coming from me she 
must take and keep for it" I said, *'All right" and it seems to me isaid that per- 
haps the father oiight to be consulted. I say it seems so, and yet I can give no 
reason for it for as far as I know the fother knew nothing of any money transac- 
tions between the mother and myself. I have a faint recollection of a remark of 
Mrs. Bowi-r that if I sent the money to the father that it belonged to her, and that 
she would get it anyway. 

Further on in this same testimony the court will see in what light 
these remittances were probably viewed by the respondent. I quote 
from page 192 of the Bbcord : 
She- 
Mrs. Belknap, says the witness — 

wanted me to go before the committee and represent that she and I had business 
transactions to^rether for many years and that all this money I had sent the Secre- 
tary was money that she had from time to time deposited with moas a kind of biuiker, 
ana that she had instructed me to send it to the Seci'etary for her. 

To these last extracts I call particular attention, because they are 
contained in the testimony which the managers produced to prove a 
confession or admission by the defendant. The testimony was put in 
by them for that purpose, and of course that part of the testimony 
which controverts the accusation is as ^od for us as the other part, 
if there is any such thing in it, is good for them. 

In the course of this examination a Senator made an argument to 
the witness in the form of a question, implying that remittances by 
installments were ijconsistent with his assertion that they were 
presents. In the absence of positive proof to the contrary regular 
remittances of equal sums carries an implication of payment, but not 
more than a single remittance could convey ; and the i>ositivo asser- 
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tioDB of the witness that the remittances were all presents is as cred- 
ible as if he had spoken of one remittance only. And the circum- 
stances stated by witness in explanation of the transaction show that 
the number of remittances do not any way affect the character of the 
transaction at idl. He says that when* he transferred the place to Evans 
he at the time of the transfer resolved to give the Secretary's wife 
one-half of the bonus. If the bonus had been a round sum paid in 
hand and he had handed over to Mrs. Belknap one-half of it, not in 
pursuance of any agreement or understanding express or implied to 
^that effect, but £i*om a feeling of gratitude, as he expresses it, it could 
not be pretended that the de&ndant had either given the appointment 
or retained the appointee in office in consideration of a contract for 
money. 

It does not alter the character of the transaction that the bonus 
was not paid in hand biit was paid in installments as it was received, 
and a contract could no more be implied from a remittance of the one- 
half of the bonus in installments than it could be from the remittance 
of a round sum. As the witness swears positively that the appoint- 
ment was not made for any pecuniary consideration and that the ap- 
pointee was not continued in office for any such consideration, it can- 
not be inferred that the officer would have been removed on failure 
to pay. 

And this view of the case is demonstrated by the course of the 
managers to accord with their own line of reasoning. They studi- 
ously sunpressed the facts showing the origin of the appointment. 
This oould only have been done because they felt that the disclosure 
of the origin of this appointment and the nature of the consideration 
on which the witness expressly declared that it was conferred was 
fatal to the charge made in the several articles of impeachment. 
What other motive could they have had for failing to require Marsh 
to give his story in the chronological order he hiul given it before 
the Committee on Expenditures in the War Department but the con- 
viction this proof negatived the conclusions they sought to draw from 
the unexplained facts of the appointment and the remittances which 
followed 7 They evidently supposed that we would not supply that 
deficiency, because we had shown so strong an indisposition to bring 
before the public the names of those with whom Marsh had dealt in the 
beginning, and they did not anticipate that we would strike out the 
key-stone of the arch of presumption upon which they had built. 
They rested their case without asking their witness whether the 
statement made in the articles as to the consideration on which those 
remittances were made was true. Without mentioning anybody's 
name, we asked their witness that question, and the answer is a di- 
rect and positive contradiction; and the result is that all the articles 
are proved to be absolutely false by the only witness who is adduced 
to substantiate the consideration of which this appointment was 
made, which is the point on which the case presented in each one of 
"^e articles turns. 

There are a number of immaterial circumstances upon which the 
managers rely indirectly to defeat the effect of this direct testimony 
on the part of their own witness. They undertook to show, first j 
that Marsh had said, in a conversation with Bellcnap bad in the 
spring of 1872, that he had a contract with Evans, and also that that 
fact appears in Colonel Griersqn's letter written in answer to the in- 
quiries made by the Secretary of War on the publication of the famous 
article in the New York Tribune of 1872. But if the Senate will advert 
to the facts under which this appointment was maile, it will see in a mo- 
ment that Grierson'sand Marsh'sstatemen t on that point was important. 
After the promise had been given to Marsb, Evans appeared here, and 
an interview took place between Massh and Evans, the result of 
which was that Marsh applied to the Secretary to let the appoint- 
ment stand in Evans's name, as that would be more convenient for 
him at the time. When Evans applied, and told the Secretary how 
large an amount of money he had invested in buildings and in goods 
at the station, the Secretary told Marsh, as Marsh testifies at page 
164 of the Record, that he must make some arrangement with Evans, 
and that he would not appoint him unless he did so. This is Marsh's 
account of the interview. 

A. He said he woald appoint me to this place, post-trader at Fort Sill, I think, 
and he then told me that I had l)etter go and see Mr. Evans; that he was in the 



city and an applicant for re^tppointment ; and tliat if I was to ran the post myself I 
withont buying oat ms stock and boildings ; it would ruin hioi, or someihins of 



think be said"! oagbt to make an arrangement with him to bay out his stock of 
goods and his building^ because it would not be fair to turn him out of bis |>osition 



that kind, and ne would not consent to it. 

The Secretary had therefore said to Marsh that he would not consent 
to allow him to ruin Evans, and that he must go and make some ar- 
rangement with him by which their matters could be accommodated. 

Marsh's statement which I have just read you from his testimony 
before the Committee on the Expenditures of the War Department is 
to the same purport, hence the Secretary had required Marsh to arrange 
with Evans. Marsh had accordingly made the required arrangement, 
and Marsh had notified the Secretary that he had made it ; and it is also 
in evidence here that Evans communicated to the Secretary through 
Marsh. What other conclusion could the Secretary have formed in 
relation to them than that there were business arrangements between 
Marsh and Evans, and if business aJtrangements existed was it not 
fair to presume that it was a partnership f That relation was implied 
as it seems to me in the terms of Marsh's letter, in which he says that 
he wanted the business to stand for the present in the name of Evans, 
for the reason that it was not convenient for him to take charge of 



it himself. So when it was afterward disclosed to the Secretary by 
Marsh, in a conversation, that he had a contract with Evans, and 
when Colonel Griersou writes to him that he learns Evans makes 
remittances to Marsh, this was no more than the Secretary would 
have inferred from the facts already within his knowledge. 

The question is simply whether it was wrong for the Secretary to 
appoint Marsh, his friend, and not to appoint Evans, with whoni he 
had no such relations. Will the Senate hold this to be an offense f 
We may have a very defective civil service. I am not here to recom- 
mend favoritism in the administration of public affairs. But who is 
there in this body, or among the managers, or in the House they rep- 
resent, who has not recommended his fnends for appointment to office 
over those who were strangers to him f Who has not given place to 
friends when he had the power to do so f If this be an offense, it is 
one which few of those I am now addressing have not committed, and 
it would be a sufficient answer to the accusation to say. '^ He that is 
without this sin among you let him cast the first stone.'' 

No inference derogatory to General Belknap can be drawn from the 
fact that he used his political power to give position to one who had 
been kind to those who were dear to him. It was a political appoint- 
ment, and he disposed of it after the manner of the times, as he, as 
all know, the heads of Departments, and members of Congress, and 
other public men dispose of or recommend the disposal oi sucn ap- 
pointments. The crime comes in only when the party who makes or 
recommends such an appointment does so for pecuniary considera- 
tion to himself. He may have made all his appointments from fa- 
voritism, without justifying any unfavorable inference here. Indeed 
the evidence shows that, while he was doing what everybody else 
does in giving places to their friends, he did not indulge his kindly 
feeling so far as to be unjust. He maintained in this transaction the 
character for justice which all who have associated with him attrib- 
ute to him. He therefore made it a condition with Marsh that he 
should make some arrangement with Evans by which Evans's just 
rights should be saved. 

Evans had no right to the place. Congress, in passing the act 
which turned him out and put the power of making appointments in 
the hands of the Secretary of War, adjudged that he nad no right to 
the place. He therefore had no possible claim upon the Secretary 
of War for the continuance in the place, but he had invested largely 
in building and transporting merchandise there, and thus entitl<Ml to 
some consideration, and he was certified to also as an upright man, and 
it was therefore but right that the Secretary, in exercising the right 
given by Congress to supersede him by a persimal or political friend, 
should require his friend to make some arrangements to save the in- 
cumbent from ruin. And this the Secretary required absolutely. 
And now it is sought to turn this circumstance against him. If he 
had been the mercenary which it is sought to represent him to be, he 
would not have interfered. He would have ^ven Marsh the place 
unconditionally to make the most of it for division between them. 
But he takes directly the contrary course, and in the spirit of an hon- 
est man exacts justice from Marsh for the stranger. 

In this case, as the evidence shows, the consideration originated in 
his private relations. The man andnis family had been kind to Bel- 
knap's family, but he nevertheless imposed it as a condition that he 
nmst bring political indorsements, and he promised and finally se- 
cured the usual political indorsements upon which such offices are 
given, and we have here on file with the appointment the recom- 
mendation of a man of very great eminence in politics in the West, 
and it appears bv the record that one of the most distinguished mem- 
bers of this body also joined in the recommendation, whose recom- 
mendation has probably been lost. It is not at all tlie habit of the 
Departments to preserve mere recommendations to office after a cer- 
tain number of years have elapsed ; it would overwhelm the archives 
to keep the voluminous recommendations that are put there for office, 
and therefore they are not rotamed for any number of years, nor are 
they preserved with any special particular care after the appoint- 
ments are made, and hence it is not at all remarkable that the recom- 
mendation of ona of the gentlemen whose names entered upon the 
book as having joined in the recommendation of Marsh is not to be 
found. There is record evidence that there was such a recommenda- 
tion, if it be important to consider it all. 

But the case was disposed of jusC as other cases have been disposed 
of ; the position given to a political friend of the Secretary, on the 
recommendation of his political friends, because he is certified in this 
recommendation by Mr. Stevenson to bo a good republican was a pass- 
port to office not at all peculiar to this Administration. It is the habit 
of all administrations to confer office on their political friends. Hence 
this case, so far as the appointment goes, stands upon no different 
footing from any other appointment. It is the appointment by an 
officer upon considerations of which he alone was the proper judge 
and made so by the law, and that appointment was conferred upon 
his f nend, and he yet obliged that friend to make just terms with the 
incumbent. 

Hence the knowledge which the respondent had of the relations 
between Marsh and Evans, that Marsh did not £[0 there himself to 
carry on the business, but that Evans was carrying it on, and that 
he received commnnications through Marsh of Evans's wants, and 
acted upon them in the due course of official proceedings, was aground 
for the assumption that he had a contract of some kind with Evans, 
and probably a partnerahip. This also the resjK)ndont knew accorded 
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with the usages of the service, as testified to by Evans himself. Both 
the men who had been there before, Durfee and Peck, were partners 
in business, and did not live there at all, and yet they hod tniderahips 
at that point, and were carrying them on at that time, at this very 
Fort Sill by other persons, while they themselves lived at Saint Louis 
or elsewhere. So the Secretary naturally supposed that Evans was 
a partner of Marsh, upon whom and through whose iniineuce the 
appointment was conferred, and it was notning extraordinary, and 
no assumption derogatory to him can be based upon it, that he knew 
that there was a contract between them and that Marsh was receiv- 
ing money from Evans. 

Another circumstance upon which great stress is laid in this group 
of triiies is that complaints were made by Lvans through Marsh. I 
have explained that in connection with what I have already said 
about the knowledge of the contract, and I shall pass to other con- 
siderations. 

The third is the whisky order. After the great amount of time 
with which the explanation of that matter occupied the Senate and 
the complete refutation which was made by the official ordeis that 
there was involved in the whisky order any favoritism to Marsh and 
Evans, it cannot be necessary for me to dwell at any lengih upon this 
matter. A great stress, however, was laid upon it as a great stress 
is laid upon all these circumstances, and I think the Senate ought to 
infer from the stress laid on these unimportant circumstances by the 
prosecution the absolute poverty of the case on the part of the prose- 
cution. 

Think of the time, of the trouble, of the attention of this body, 
which has been attracted to this whisky order for the argument it 
was supposed to afibrd in support of the charges by showing Belknap's 
interest in Evans's affairs, and an immense importance was attached 
to it by the prosecution for that reason ; and when you come to sift 
it down what is it f It appears that the officers at Fort Sill them- 
selves wanted the post-trader to have the liberty to introduce a larger 
quantity of liquor at one time than he was allowed by the exis' .ng 
regulations to introduce, and that the application being ma<le by the 
post-trader for that liberty, it was referred by the Secretary of War 
to the several officers in due order of their grade, the subject duly 
considered, and the order given after each one of these subordinate 
officers had severally and aeriaihn given his sanction to it. When the 
Senate see the enormous weight that is attached to this petty and 
paltry and utterly insignificant circumstance; the days that have 
oeen exhausted here in this sultry season ; the weight that these gen- 
tlemen have laid on this immense whisky favor as they supposed, and 
then see how it all vanishes to nothing, you cannot fail to see how 
utterly frivolous and trifling and ridiculous the pretense is that Bel- 
knap went oat of his way to help Evans because he knew he was in- 
terested in his business. It is enough to show that the order in rela- 
tion to whisky, after it had been considered and reported on in due 
form by the post-commander, by the division commander, and the de- 
partment commander, is freely left entirely to the commander of the 
post and revokable at his pleasure, whenever the necessity for it 
ceased. 

Now pass to another one of these mighty and wonderful favors ad- 
duced with such a parade of circumstance to destroy the chimaoter of 
this respondent, and that is the grant of this extraordinary favor of 
the extension of the military reserve. It is true that the application 
was made by the trader; but it is also true that it ran the gauntlet 
of the military ordeal, went from post commander to division and 
depaitment commander, to the Adjutant-General, and to the Interior 
Department, came to the Secretary, and finall v to the President himself, 
and the question discussed and duly considered by all these various 
officers as to whether it was a proper order to be made for the public 
service, and only passed on and granted by the Secretary of War when 
it had come up from every one of the subordinate posts, sanctioned and 
indorsed by overv one, and finally approved by the President of the 
United States with all the sanctions going before him. It does seem 
to mo that it is one of the most significant things connected with this 
case that these parties should undertake to impeaoh their own wit- 
ness by adducing such circumstances as those I have been consider- 
ing. The object of the group of circumstances upon which I have 
been commenting is to contradict Marsh, who swears that Belknap 
had no contract with him under frhich he received the remittances 
in ({uestion. They wish the contrary to be inferred by showing that 
Belknap took a lively interest for Evans and such as evinced a knowl- 
edge on his part that he had a pecuniary interest dependent on 
Evans's snccess ; and the attempt is to show that the Secretary of 
War manifested some great and extraordinary interest in this post- 
trader because he granted these extraordinary favors. What do these 
favors consist of ? Nothing but these two matters, which are mere 
matters of military detail and ran the gauntlet without any sugges- 
tion whatever emanating irom the Secretary in favor of them at any 
time until they came back to him. having passed through all the sub- 
ordinates and with their approval oefore he puts his signature to them. 

Another fact to which undue importance is attached is the posses- 
sion by respondent of the short letter addresfled to the Secretary by 
Marsh recommending Evans's appointment. One of the managers 
has spoken of the removal of that letter as the '' purloining" of it, or 
some equivalent phrase. The witness Crosby does not remember how 
he came to deliver up that letter, whether it was deUveied up with a 
bundle of letters or separately. 



The argument will be that the Secretary sought to possess himself 
of this letter to suppress it as evidence of his guilt. But this » re- 
pelled by the fact of record that the contents of that letter were en- 
tered on the Adjutant-General's books. The letter was written for 
no other purpose than to ask the Secretary to send Evans's appoint- 
ment to him. Marsh, at some place in New York. That is the purport 
of the letter. Now this is entered on the Adjutant-General's book, 
and the fact was also communicated to Congress with the list sent 
ui)on the demand of the committee investigating this matter. That 
fact, which is supposed to be so damaging to the Secretary, is com-* 
municated to Congress, is recorded on the books of the Adjutant- 
General ; but ail this fuss is made because the letter itaelf , consisting 
of three lines and communicating no more than that the appointment 
be sent to him. Marsh, was handed to the Secretary after nis resigna- 
tion. Marsh was one of the persons on whose recommendation the 
appointment had been made, and the most influential person, too ; 
and he was accordingly entered in the books of record by the Adju- 
tant-General as the party to whom the appointment was sent AH 
those facts appear and are recorded in the books of the Adjutant- 
General's Office, and are communicated to Congress before these pro- 
ceedini^s are initiated. If the Secretary had been guilty and eager to 
hide his footsteps, and regarded this letter as one of them, would he 
have communicated the contents of the letter to Congress f There 
really is nothing in the letter. There is no circumstance connected 
with it that I can see of any importance, unless it be that it can be 
made out that the Secretary stole it. That would be a circumstance 
to communicate an interest to it ; but I do not see anything else to 
give the least interest to it; because, when examined by itself, when 
analyzed with all my powers, I see no inference to bo drawn from 
the possession of the letter to the prejudice of the respondent. And 
yet it is certain that that letter will figure in this argument as a 
damning circumstance to fix guilt. It does seem to me that the im- 
portance attached to such trifles shows the barrenness and poverty 
of the case on which the prosecution rests. 

Another one of the group of circumstances is that the Secretary 
was invited to read the examination made by the Committee on the 
Expenditures of the War Department ; that he read the evidence 
which is spread on this record ; and that he resigned after reading 
that paper. Does it signify more than an indisposition to meet this 
trial or make a contest publicly about the facts which we.-e there 
communicatedf Taken in ita strongest aspect, it proves nothing more 
than the evidence he read implies. Now I insist that if we sh uld 
demur to that evidence it does not convict the respondent of the of- 
fenses charged, because, as I have alreadv said and as I shall now 
proceed to show, the evidence of that wflness, taken in connection 
with other circumstances in this case, absolutely negatives the charges 
here presented. 

Passing from the consideration of the articles and of the proofs of 
these articles I come to the fourth head of the argument which I 
have submitted, and that is. What evidence is there here to show 
that the Secretary has committed any impropriety f By an analysis 
of these articles and by an analysis of the t^estimony adduced in sup- 
port of them, by a brief consideVation of eveiy circumstance that is 
brought forward to suf^ain ihem and to negative the testimony of the 
witness who positively disproves the gravaaien of these charges, I have 
endeavored to satisfy the Senate that these articles cannot be sus- 
tained by the proof. But I go further, and assert that the proof fails 
to establish anythiujj derogatory to the Secretary. 

If there is anything which may seem to derogate from General 
Belknap as the case stands it is because, and only oecause, the whole 
truth has not been brought to light. The managers have purposely, 
as I have already shown, suppressed a great part of it, and although 
their motive for doing this has not beeu kindness to Gtoneral Bel- 
knap, he is glad that they have taken that course, and he obliges his 
counsel to follow their example, because it is not necessary, in their 
judgment, to his acquittal on the charges to go further into the matter, 
and for other reasons which every intelligent and true man can ap- 
preciate. All the heads of the Departments, and every other officer 
of high grade in the country of eveiy branch of the service, and the 
man even with whom this inquiry originated, have been brought 
here and have borne testimony to the rectitude of the Secretary in 
his great office. 

One of the ablest, certainly, and one of the purest men that evQr 
sat upon the 8upn»me bench, a man whose vigor of intellect every 
lawyer admires, who has known this man fqr thirty years, to niark 
his sympathy for him in his trials and his confidence in his integrity 
came into this ly:dy before he was brought hero to testify, and sat 
down by the respondent's side when by reason of the obloquy which 
had been heaped upon him by the organized assassins of character in 
the sensational press he was shunned as a leper. When that brave 
and true man was afterward brought to the stand to testify to the 
character of the respondent no one who heard him could fail to have 
been impressed. Judge Miller said he had known Secretary Belknap ; 
he had known him for thirty years, he had known him in times of 
trial, he had known him during his financial embarrassment and 
when he was in distress, and had never known any man bear himself 
more honorably in trying circumstances than General Belknap. 

We have had similar testimony from other quarters : from the two 
Senators and Representatives from Iowa, from a former governor and 
a supreme judge of that State, all of whom have kuowu this respond- 



Digitized by 



Google 



TRIAL OF WILLIAM W. BELKNAP. 



293 



eDt in and oat of office, in private and in public life, wbo have testified 
to his honorable, Just, reliable, and faithful career in office and in pri- 
vate life. His administration in all save the isolated charge here pre- 
sented has also been vindicated by the committee which presented 
this charge. It appears by the testimonv of Mr. Cltmbk that the 
responden t's official career has been ransacked. That committee have 
sat in judgment on him for the last five months to explore every 
transaction. The House of Represent'atives reserved the rieht in 
preferring these charges to odd to them, if this search, which they 
ordered to go on and have continued, as the witness saia, until after 
this trial commenced, should reveal anything. But it has been utterly 
fruitless. Nothing is found to stain this man's record but this single 
transaction. And do not foi^t, Senators, that the respondent dis- 
tinguished himself in the service of his country. For the sacred object 
of preserving the Government which you are here administering he 
freelv ofiered his life and bore all its hardships, and bv his valor 
and his self-denial aided in perpetnating this glorious fabric of gov- 
ernment. He was put in his high position by the Chief Magistrate 
of the nation because of his distinguished services in that honorable 
field. Such a man ought not to be dishonored by a vote of this body 
npon proof relating to a single transaction in a career otherwise re- 
markable for its severe inte^ty and justice except npon proof which 
fixed this stigma upon him in the clearest manner. There is no such 
evidence here. 

There is no convincing proof in the record that General Belknap 
ever knew that the money remitted to him was derived from Evans 
at all. The witness Marsh says explicitly that he had no reason to 
believe that the Secretary knew of the first remittance to the de- 
ceased Mrs. Belknap. He pointedly re])eats in this examination this 
which he had said in his first examination. He says when Mrs. Bel- 
knap died he came to this city, and that after the funenil he was in- 
vited by Mrs. Bower to go up into the nursery and see the child, and 
while he stood looking at it he said to Mrs. Bower, *^ This child will 
have money coming to it by and by.'' " I know it,'' said Mrs. Bower, 
** and you are to give it to me for the child ; I am to keep it for the 
child.'' He says he thinks that he remarked that the father ought to 
know something of it, but his memory does not serve him. Now, Sen- 
ators, consider that that was the day of the funeral. Is it at all likely 
that he would have brought such a subject to the attention of a man 
with such an affliction so green upon him f The witness Marsh will 
not say that he did. On the contrary, he has veered from one to an- 
other opinion on the subject, and concludes as his better judgment 
that he did not then say anything about it to the Secretary, and he 
is certain that he never did afterward. It is, therefore, certain 
he did not tell the Secretary at any time where the money ho subse- 
quently remitted came from. 

Recollect then, Senators, that the remittances which subsequently 
took place to the Secretary were by the direction of Mrs. Bower, she 
claiming the money to be here* Does that convey any knowledge to the 
Secretary f Mrs. Bower was a lady of property, into whose affairs 
the Secretary had no right to inquire at alL Was it a circumstance 
to put the Secretary on his guard that she received money from Marsh 
and that Marsh remits it to Belknap by her direction f She was 
not then Mrs. Belknap. The remittances to her did not commence to 
be made to the Secretary when the appointment was made. There 
was therefore nothing to associate the t^o things. The appointment 
of Marsh had been made the year before the first remittance came to 
the Secretary for Mrs. Bower. Mrs. Bower, according to the testi- 
mony, afterward suggested to witness to say to the committee that 
she claimed the money as hers, and that he bad had it in his keeping 
for her and paid it to Belknap from investments made by him for her. 
Is it not probable that she gave this reason of the remittances to the 
Secretary f 

Recollect, too. Senators, that you are dealing with a man whose 
name is spotless, whose escutcheon is without a stain ; a man whose 
probity and justice is recognized in the Army, who was an honor to 
the Administration of which he formed apart down to the day when 
this charge was made. Are you going to presume against testimony 
like this that he had a guilty knowledge of facts, without proof and 
when his character and the proof all point to a dift'erent solution f 

Mrs. Bower went abroad. The proof creates the presumption that 
he received the money for her. That is not all. We have a ray of 
light shed upon this whole transaction by a witness for the prosecu- 
tion, for we are not allowed to bring in any here for ourselves. Mr. 
Emory^ of Illinois, had to deal with one of these vei;y checks pro- 
duced m evidence. He invested it and has charge of the investment 
now, and holds it for whomf He holds it for Mrs. Bower, now Mrs. 
Belknap. The facts show that she claimed this to be her property, 
and that the claim was recognized by the Secretary and that it was 
transferred to her by him on her return from Europe. Now, Sena- 
tors, if one piece of this property is thus shown clearly to be claimed 
by her and recognized by the defendant as her property, does not 
that show how all the property was claimed and to whom it was all 
recognized to belong f Consider, too, the present relations of these 
parties. They are now man and wife, and this disables us from giv- 
ing you a full explanation and a complete showing of what took 
place between them and to whom all this money was recognized to 
oelong. We are therefore not able to give you a clear and full ac- 
count of this transaction and to show where this money went to, ani 
who it was claimed by ; but we do show you where a part of it was 



claimed and where it now rests, and we say that we are entitled to 
your verdict. 

Recollect also. Senators, that Mrs. Bower was an old acquaintance 
of Marsh. They had lived as neighbors and friends in Cincinnati. 
They had relations of confidence. Belknap never saw Marsh in his 
life until he met him with his wife and family as their acquaintance, 
and he had taken them to his house. This lady comes to have busi- 
ness relations with him as Mrs. Bower. She was not Mrs. Belknap 
for three years. Why are you to suspect that he knew it simply be- 
cause he had given Marsh an appointment some time before, and be- 
cause remittances come to a lady, his sister-in-law, who goes abroad, 
and to whom he accounts for the money when she returns f Why are 
you to jump to the conclusion that this respondent takes presents 
from those upon whom he has conferred office when you have an ex- 
planation exonerating him even from this impropriety and when the 
dishonoring conclusion is not in character with the man at all, his 
whole official life showing him to be exemplary, just, and exacting f 

Consider his actions when complaints were made of the exactions 
of Evans in the Tribune article by Hazen and by Grierson. Did he 
act a^a man would have done who was conscious of receiving a bene- 
fit from these exactions f Not at all. He responded at once by the 
order mmle on the 25th of March, 1872. This order was drawn by 
Geneml McDowell to meet the evil as set before him by General 
Hazen in the Tribune article. It was approved by General Sheridan 
as just the thing needed. It was also just what was recommended by 
General Grierson, and exactly what was required by the Tribune 
article itself and General Hazen himself. Yet when all these mag- 
nates concur in saying that this was the very thing that was wanted to 
cure the evil, it is insufficient in the eyes of the managers to exonerate 
the Secretary from conniving at the extortions of the trader, and in- 
deed it is even adduced by them as proof that he aimed to protect the 
trader in his wrong-doing. This is because they have a foregone con- 
clusion which nothing can unsettle. They have an invinciule faith 
in the wickedness of the Secretary which nothing can shake. There- 
fore they c9.nnot see, what every other man sees, that these orders 
drawn by the skillful hand of General McDowell, approved by the ex- 
perience of General Sheridan, suggested themselves in the Tribune 
article, called for by General Grierson in his letter, are sufficient. 

I say that a man who had been a participant, who was dividing 
and knowing that he was dividing the spoils with Evans, would not 
have ** killed the goose that laid the golden egg" by such an order as 
that. Lot me call your atteution first to Grierson, page 137 of the 
Record. What is the cause of the high prices imposed upon the 
soldiers f It is because, says Grierson — 

Tho pricea conld not be regulated by a oouncil of odmi'ilatration, the tradisr not 
being a sutler. 

Hence, according to Grierson, the whole difficulty was that the 
council of administration could not regulate the prioes of the trader. 
The Tribune article on the same page makes the point : 

There is no eacape from bis rapacity— 

Of the trader, says Hazen, speaking in the Tribtme article — 
because the officers have no control orer him as they had over the sutler. 

I need not stop to tell you how the order of March 25 states this, 
because that order was read here repeatedly. Here are the two arti- 
cles of complaint brought to the attention of this Secretary by the 
Tribune article inspir^ by General Hazen, who himself saw, or 
thought he saw, what the grievance was and how to remedy it. Gen- 
eral Grierson says the same thing, and General McDowell, who hears 
the matter, took the way to do it ; and the only way to do it, all agree, 
was to subject this trader to the council of administration ; and al- 
though the Judge- Advocate-General had said that such an order could 
not be made, the Secretary *^ took the bull by the horns " and made it, 
to make sure of remedying and correcting the evil in regard to which 
these complaints were made. 

Look again at this Robinson letter^ Robinson who was here, one of 
the witnesses called for the prosecution. When we brought his let- 
ter to the attention of the Senate, then he incontinently ** vamose<l 
the ranche." What does the Seoretarjr do with that letter when it 
comes to himf He puts it in the archives of the Government and 
calls the attention of the President and of the Judge-Advocate-Gen- 
eral and the Adjutant-General of the Army to it. Is that the act of 
a guilty manf These gentlemen say he abstracted a letter, that he 
abstracted the Marsh letter. He did not abstract the Robinson let- 
ter, not a word of it ; but he communicated these charges against him- 
self, thinking they were idle, treating them as ridiculous. And there- 
fore the man who thinks he is afraid of having attention brought to 
them, and thus ar^es that tht-y shall be ventilated. No man would 
so act who was guilty. 

After having thus sketched the evidence and called the attention 
of the Senate to the leading facts in the case, I beg to say in conclu- 
sion that I hope the migority of the Senate will not force a vote on 
the plea which they ordered to be made. This, I repeat, puts the mi- 
nority of the Senate in an attitude wherein they cannot have a fair 
vote upon this question of guilt or innocence, because of the decision 
already had of the want of jurisdiction by more than one-third of 
this body. 

I have discharged my duty to the best of my ability under the cr- 
cumstances, very trying, owing to the heat of the day and the ex- 
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haustion of tho Senate, the late season of the year in which we have 
been forced to this argument, the wearied condition of mind in which 
you all must be, and the staleness of the subject itself, which leaves 
me to t<alk to so many empty seats. Can that be called a trial when we 
have the suectacle of more than half these seats empty f The utter 
indifference manifested to the subject shows that it is not one upon 
which this body ought to pass otherwise than by distnissing the ar- 
ticles for the reason that there cannot be any final vote which will 
represent the just sentiment of the Senate upon the merits of the case. 

Mr. MERRIMON. Mr. President, before the counsel takes his sate 
I wish to propound two questions which I should like to hear de- 
bated by counsel, either by himself or some of his colleagues, before 
the argument closes. I ask the Clerk to read the two questions which 
I send to the desk. 

The PRESIDENT pro tempore. The Secretary will report them. 

The Chief Clerk read as follows : 

If the Senate sits as a court to try cases of impeachment and there 
is no specified limit on the power of the court to decide all questions 
coming before it except in one respect, that of conviction, why is a 
Senator, dissenting from a decision of the court made by a majority, 
except in the case of the exception named, not bound by such decision 
just as a dissenting judge of the Supreme Court is bound by a decision 
made by a majority of that court f 

What is meant by the term " convicted'' as used in the sixth clause 
of section 3 of article 1 of the Constitution f Can there be convic- 
tion without judgment of disqualification to hold office f 

Mr. BLAIK. Mr. President and Senators, the first question which 
the honorable Senator from North Carolina makes is one which I have 
endeavored very ela^>orately to consider in the opening of this argu- 
ment. I endeavored to show, at some length and by authorities, that 
the plea which we put in was a plea not in abatement because, as 
the aecision I quoted shows, there can be no plea in abatement in this 
court. There cannot be, says the decision in 12 Peters, a plea in 
abatement to the Jurisdiction in any court wherein no other court has 
jurisdiction ; that is to say, the plea in abatement most point out the 
special jurisdiction. That is the form of the plea. It must not only 
cfeny the jurisdictio* of the body, but it must point out what body 
h;is the jurisdiction. Our plea did not do that or attempt to do it; 
and therefore by the express terms of the decision in 12 Peters it was 
n t a ple^ in abatement. It was a special plea in bar, and therefore 
being a special plea in bar, could not be overruled by any less than a 
vote which could convict, because that means conviction. When a 
special plea pleads special circumstances as a reason for not convict- 
ing, if the plea is overnilcd conviction follows. Hence conviction 
cannot follow in this case. The plea has not been overruled in this 
case because the requii-ed nnmber to convict has not been obtained. 
That is the law as laid down by the highest authority that I know, 
the Supreme Court of the United States stating expressly the prin- 
ciple that in no court of special jurisdiction is there a plea in abate- 
ment made to the jurisdiction by pleading over. Hence also the 
question inures in the case to the lust moment. 1 suppose no honor- 
able Senator will contend that anybody can give the judgment of 
conviction except the body that has tho power to give judgment. No 
body can give a judgment of conviction on final hearing of this case 
except by the assertion of the power of the court. It lies in, it is as- 
serted in, the very judgment itself. The power is inherent, and hence 
it of necessity requires something that is to assert that power and it 
does exercise it. That is the answer that I have endeavored to give 
more at large in the course of my argument. 

The second qneation which the honorable Senator asks is, What is 
meant by the term " convicted '' as used iu the sixth clause of section 
3 of article one of the Constitution f Can there be conviction with- 
out Judgment of disqualification to hold office T The disqualification 
to hold office has not been considered as <at all necessary. They may 
give it or they may not. It has never been maintained, I believe, by 
any commentator upon the Constitution, that it was necessary on con- 
viction to add to the judgment disqualification aa a part of the sen- 
tence. 

Mr. MERRIMON. Suppose two-thirds of the Senate should find the 
accused guilty, would it require a two-thirds vote to pronounce judg- 
ment f is the conviction complete without the finding, and also tlie 
judgment f 

A&. BLAIR. It is a question that I have not at all considered 
whether it does not require the same number to give judgment that 
it does to convict. As a question of first impression, I should say 
that the Judgment, or the sentence rather, necessarily is a part of the 
evidence of convictions; but most of the treaties on the Constitution 
with regard to impeachment have considered that the disqualifica- 
tion to bold oifice was a mere incident ; that the object of the pro- 
ceeding WW ejectment from office and the disqualification superad- 
ded, wliich may be put on or not, I thinks as circumstances require; 
that it was merely to insure the effectuation of the judgment. That 
is, if a man could be convicted and turned out of office and the Sen- 
ate could not put on a disablement from his being pat in again, the 
President might put him back again, and that contest would be a 
fruitless one. It was for such cases as that, as I have in my opening 
argument endeavored to explain, that impeachment appliecl, tnat is, 
only to cases of controversy between the great public bodies, the 
Executive and his appointees on the one hand, and the House repre- 
senting the people on the other; and that it would be applicable 



only to such cases. It could not be carried out in such oases without 
the power of the Senate to put in the disqualification, because if he 
were eject'Cd from an office, he might be put back the next day by the 
President. Therefore I have always supposed it was a thing eniirely 
discretionary according to the aggravation of the offense and accord- 
ing to the judgment of the Senate for the time being as to the of- 
fender. But I have not considered whether it required any greater 
vote to impose the sentence than to adjudge the conviction ; but I 
suppose as a matter of first impression that it would not, that the 
two things go together. I do not see that it has any particular bear- 
ing on the case now before the court. I do not see the bearing of the 
question 'upon the case at bar at all. It seems to me, as I have en- 
deavored to explain in this argument and in the other, that the 
whole reach of this proceeding is against an ofi'ender in office, and 
that the reason of the thing ceases when he is out of office before 
proceedings commence. 

Mr. INGALLS. Mr. President, I move that the Senate sitting in 
the trial do now adjourn. 

The motion was not agreed to. 

Mr. BLACK. Mr. President, I do not like to make any appeal to 
the mere mercy of the Senate ; but certainly it seems like a hs^ship 
that the case should be pressed on in the absence of the counsel who 
is to answer the arguments that will be made this afternoon, if they 
are made. I therefore ask very earnestly that there shall be no objeo- 
tlou made — and I am very much surprised that there should be any — 
to a continuance of the cause until to-morrow simply that Mr. Car- 

E enter, who is absent on account of illness which wholly disables 
im from being here, shall be present in order that he mav, by hear- 
ing the arguments of the other side, qualify himself to reply to them. 
It IS impossible for me to do it because the duty of replying mainly 
to the arguments which the gentlemen will deliver on the part of the 
House of Representatives this afternoon, if they go on at all, has been 
assigned to him and not to me. It is almost as bad as refusing to a 
man the privilege of being heard by his counsel altogether. 

Mr. CONKLING. May I inquire of the counsel who is now ad- 
dressing the Senate, inasmuch as the argument made to-da^ will be 
in print by an hour in the morning as early as that when his associ- 
ate will be up. thus giving him opportunity to peruse and mark it 
in print, whether the whole object which ho seeks will not be ob- 
tained substantially as well as if we go over until to-morrow and lose 
the rest of !ihis day f 

Mr. BLACK. I think not. There is no certainty that the argu- 
ment will be printed to-morrow. 

Mr. CONKLING. That occurred to me, and I should like to know 
from the managers, if we may know that, whether the argument 
which will be made this afternoon will be in print in the morning. 
If it should be delivered and withheld for revision, and a reply re- 
quired from counsel who is not to hear the delivery of the argument, 
that would be veiv awkward certainly. 

Mr. Manager LORD. I will answer the Senator that Mr. Lap- 
ham who is expected to make the next argument on behalf of the 
managers went home indisposed. I have now sent for him. I pre- 
sume that whatever he says on the subject will not need revision. If 
Mr. Lapham is not able, then Mr. Lyndb will have to go on, if the 
Senate does not acyourn. 

Mr. CONKLING. Will his argument be printed in the morning f 

Mr. Manager LYNDE. I should prefer not to go on, as I intended 
merely to speak on a single point of law, and not comment upon the 
testimony ; and, aa an arrangement was made yesterday as to the 
order of the argument, I did not come here to-day prepared to make 
my argument. 

Mr. Manager LORD. Mr. President, I will say again that I have 
sent for Mr. Lapham. He lives very near by, and he may be able to 
go on to-day. 

Mr. INGALLS. Has Mr. Lapham retired from the Capitol, being 
unable to remain f 

Mr. Manager LORD. He went home about an hour ago ; but still, 
I think he may be able to go on. I thought when he went away that 
Mr. Ltnde would take his place. I find now that Mr. Ltnde would 
prefer to go on in the morning, and I have sent for Mr. Lapham. 

Mr. ANTHONY. I should hke to ask counsel for the defense if Mr. 
Carpenter's indisposition is such that it is probable he will be unable 
to appear to-morrow f 

Ml*. BLACK. I think he will be here then. He is very sick now, 
but it is a sort of sickness that he is very likely to recover from by 
to-morrow morning. 

Mr. Manager LORD. You think he will be here f 

Mr. BLACK. I do think he will be here. 

Mr. CONKLING. I suggest that it might facilitate the determina- 
tion of this matter if the Senate sitting for the trial were to take a 
recess of ten minutes. When Mr. Lapham gets here these gentlemen 
can confer. 

The PRESIDENT pro tempore. The Senator from New York moves 
a recess of ten minutes. 

The motion was agreed to; and (at three o'clock p. m.) the Senate 
sitting for the trial of the impeachment took a recess for ten minutes. 

After the expiration of the recess— 

The PRESIDENT pro tempore. The Senate resumes the trial session. 

Mr. Manager LORD. I will say that I have sent for Mr. Lapham, 
and expect him here every moment. The messenger I sent has not 
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retained. He liyos at 407 East Capitol street, which I nnderstand is 
not very far f ronr here. If the Senate will wait two or three minutes 
he will verv likely be here. 

Mr. CONKLING. Bv way of preventing the Senate from being 
without business, I ask that the trial may be suspended aud that 
the bill which I just now reported aud in which the Senator from 
Maine [Mr. Hamlin] is very much interested may be taken up and 
acted npon. 

The PRESIDENT pro tempore. The Senator from New York asks 
that the trial session be suspended for the purpose of considering leg- 
islative business. Is there objection f 

Mr. OGLESBY. I understood that the court, or the Senate sitting 
in the trial, had taken a recess for ten minutes. 

The PRESIDENT pro tempore. The Senator is correct. 

Mr. OGLESBY. And that the President of the Senate had an- 
nounced that the recess had expired and that the court would pro- 
ceed with the case. Now, if the managers and counsel are not pre- 
pared to go on and the court is ready to hear them, let us conclude 
the argument and let the court take the case. I do not know that 
the Senate should be delayed day after day or hour after hour sitting 
here patiently waiting to hear evidence and hear argument, willing 
to hear counsel, willing to be enlightened by them, and if after the 
admonition the counsel and managers have received they are not 
ready to go on, I think it no more than prudent that the court should 
admonish the counsel and managers both that it is ready to take 
charge of the case without any fmiiher elucidation. 

Mr. CONKLING. Will the Senator allow me to inquire of him, did 
he hear one of the managers state that a messenger had gone to a 
house near by to recall one of the managers who left here a short 
time ago not feeling well, and that they expected him here moment- 
arily f 

Mr. OGLESBY. If the Senator from New York will permit me to 
reply, I will say that I did hear that statement. 

Mr. INGALLS. Mr. President, may I rise to a point of order f 

The PRESIDENT j)rotemj>ore. The Senator from Kansas rises to a 
point of order. 

Mr. INGALLS. Is the Senate in trial session or legislative session f 

The PRESIDENT pro tempore. In legislative session. 

Mr. INGALLS. What, then, is the question before the Senate f 

The PRESIDENT pro tempore. The consideration of the bill asked 
for by the Senator from New York. 

Mr. ALLISON. I have no objection to the consideration of that 
bill. 

Mr. OGLESBY. I asked the presiding officer of this body if the ten 
minutes had not expired, and before I made a remark I understood 
the President to say that the court was now ready to proceed with 
the trial. 

The PRESIDENT pro tempore. The Senator is right in that the 
Chair stated that the Senator was correct in regard to the recess. 
Since the recess, however, by unanimous consent the business of the 
trial was sutspended for the purpose of considering the bill which the 
Senator from New York reported. 

Mr. OGLESBY. To which I rose to object. 

The PRESIDENT pro tempore. The Chair did not hear the objec- 
tion. The Senator rose and the Chair recognized him on the biU as 
he supposed, no objection being made to its consideration. 

Mr. OGLESBY. I object now. 

The PRESIDENT i»rotomi>or6. The objection is now too late. The 
bill will be read. 

Mr. EDMUNDS. Mr. President, I rise to a point of senatorial cour- 
tesy. If the Senator from Illinois states that he rose to object, accord- 
ing to the universal usage in this body he is entitled to do it. 

The PRESIDENT pro tempore. The Chair did not understand the 
Senator to state that he objected before the bill was ti^en up. 

Mr. OGLESBY. I rose and addressed the President of the Senate, 
if the President will allow me to so remark, by asking the Chair one 
or two questions. The Chair replied to me in such manner as to 
leave no doubt upon my mind that we were now in trial session. After 
that and the motion had been made by the Senator from New York, 
as I understood from the President that the court was sitting, I did 
not offer an objection to the Senator's bill, but I took the liberty to 
make the remarks that I did. The Senate is sitting here patiently in 
this heated weather ready to go on with this trial. We are perfectly 
willing to hear counsel and managers, but they ought to be ready with- 
out asking a moment's longer delay. 

The PRESIDENT pro tempore. The Chair will state to the Senator 
from Illinois that the Chair recognized the Senator from New York, 
and put the question to the Senate, to which no objection was made, 
of suspending the business in trial session for the purpose of consid- 
ering the bin which the Senator from New York suggested. The 
Chair stated that the bill was before the Senate, and t>hen the Sen- 
ator from Illinois rose, as the Chair supposed, to address the Senate 
on the bill. The Senator now states that he supposed the Senate was 
in trial session, and on that he would ha^o a right to object to the 
consideration of the bill. 

Mr. CONKLING. The honorable Sk ^ator from Illinois in the course 
of his very eloquent remarks has said that he did not object to this 
bill in which the venerable Senator fmm Maine was so much inter- 
ested. The Senator from Illinois need not have made that remark ; 
because, knowing him as I do, I know that he i«''"*apable of making 



such an objection. He did not object to it ; he will not object to it. 
It is a little bill to change the name of a little fishing-vessel. The* 
papers are all complete ; there are full certificates which tho Senator 
from Maine, unlike some other Senators whom I might refer to but I 
do not, alwavs takes the pains to have, the official certificates and 
the full proof in these somewhat vexatious cases. He has taken the 
trouble to have all that now. He wants this little bill passed. It is 
a matter of accommodation to him and to his constituents. It would 
have taken about one-quarter the time which I have misexpended 
myself now in addressing the Senate. As I know the Senator from 
Illinois will not object to it, I ask now that this lilj^le bill may be 
taken up and passed in the absence of the Senator from Maine, so 
that, when he comes back, he may be rejoiced to know that the Sen- 
ate has done that little act of courtesy to him in his absence. 

Tho PRESIDENT pro tempore. The Chair reminds the Senator 
from New York that debate is out of order. The Senate is in trial 
session. 

Mr. OGLESBY. Do I nnderstand the Chair to decide that we are 
now in trial session f 

The PRESIDENT pro tempore. In consequence of the objection of 
tho Senator from Illinois ; and therefore debate is not in order. 

Mr. CONKLING. The Senator from Illinois will withdraw that 
objection. 

Mr. OGLESBY. I should be perfectly willing to accommodate the 
appeal of the Senator from New York. 

The PRESIDENT pro tempore. The Chair reminds Senators that 
debate is not in order. 

Mr. OGLESBY. Could I have permission to withdraw my objec- 
tion? 

The PRESIDENT pro tempore. The Senator can withdraw his ob • 
jection. 

Mr. OGLESBY. I was going to reply to the honorable Senator from 
New York that, under his touching appeal, with that rotund and irre- 
sistible elo<iuence that overwhelms every man to whom it is addressed, 
I would withdraw my objection if I felt that I should be supported 
by the Senate; but, as I see the Senate is determined to proceed with 
this trial, I shall have to stand on my objection. [Laughter.] 

Mr. Manager LORD. Mr. President, I would state that Mr. Lap- 
ham is not able to come, and Mr. Lyndb will proceed with his argu- 
ment. 

Mr. Manager LYNDE. Mr. President and Senators, I feel great 
delicacy in addressing the Senate at this time because of the arrange- 
ment which had been made between counsel for the argument of this 
case, that arrangement being that Mr. Blair should open the argument 
and should be followed by Mr. Lapham who would address the Senate 

Xn the evidence in the case and such points of law as he saw fit to 
ress them on, and that I should be called on to address the Senate 
on one single point of law ; and in fact I did not know that I should 
be called on to address the Senate on that question of law imtil yes- 
tenlay afternoon. Under these circumstances, as I am not to address 
the Senate upon the facts, (for I have made no compilation of the 
evidence in this case,) it is peculiarly embarrassing to me, inasmuch 
as the counsel on the other side have already addressed the Senate 
upon the facts, and the counsel who is to follow on the other side 
will undoubtedly ask the Senate that some of the managers shall ad- 
dress the Senate on the facts before he shall be called upon to reply. 
I do not feel. Senators, that we are at all to blame for not being able 
to proceed in the regular order of argument this afternoon. It is 
owing to the fact that one of the managers after spending two or 
three hours in this court has gone home sick, and that is an event 
over which neither Senate or managers have any control. It is 
usually considered a sufficient reason for giving some indnlgence to 
counsel even in the midst of the most important cases, but as a con- 
tinuation of this argument is insisted npon, I will say to the Senate all 
that I have to say npon this case and will occupy but a very short 
time. 

The only point to which I intended to call the attention of the Sen- 
ate is as to the effect of the vote npon the question of jurisdiction npon 
the final vote which will be taken on conviction. I do not proposo 
to enter into an argument on the qnestion which was argued here by 
the Senate for some thirty days as to the ^jurisdiction of this court. 
I take it that question has been as fully discussed as would be of ad- 
vantage in this case, and that every Senator is fully satisfied in his 
own mind ; but I am not advised that the other question, which I 
now present, has received the consideration of tho Senate. 

The question was asked this afternoon by one of the Senators as to ^ 
what was included in the word " conviction." When that question 
is answered it seems to me that it disposes entirely of the effect of 
this vote. If the word " conviction " embraces every step and every 
proceeding in the cause from the beginning to the end, every step that 
becomes necessary in the conrse of the trial of this cause, then there 
must be a concurrence of two-thirds of the Senators present. If, 
however, it includes nothing more than the vote on the qnestion of 
guilt of the accused, whether the allegat'ons in the articles of im- 
I>eachment are sustained by the evidence in the case, then all other 
questions can be determined by a minority vote. 

The qnestion of jurisdiction may be raised in different forms. In 
the case of Judge Barnard it was raised upon a plea that acts which 
were performed crimes committed by that jnd^e during a previous 
\^v\r* of his service, were not proper subjects of impeachment. What 
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^does that mean but that the oonrt had no inrisdiction of the allega- 
*tioD6 in tboae articles of impeachment, and tnerefore could not proceed 
with the trial of that cause f On that plea, which was presented to 
the court, the vote stood 9 against the Jurisdiction of the oonrt, against 
the validity of the articles, and 23 in favor of their validity. Amons 
the eminent lawyers and judges who participated in that trial and 
who voted upon this question I find that Chief Jud|^ Church, Judses 
Folger and Rapallo, Senators Foster, Harrower, Lewis, Lord, Murphy, 
anil O'Brien voted against those articles of impeachment, against the 
court taking jurisdiction of those articles for the reason the onense was 
committed m a prior term from the one in which he was then serving ; 
and yet those judges after that question had been decided, every one 
of them, voted in favor of sustaining the articles, those very articles, 
upon the final vote. What then becomes of this pretense that a Sen- 
ator sitting as a jndge or sitting in the trial of an impeachment case, 
when be feels that the Senate has no jurisdiction over the articles pre- 
sented and that question has once been decided by the tribunal, nas 
still a right to set up his own of>inion against the decision of the court 
and refuse to vote upon the articles presented t I see no reason, Sen- 
ators, why after a question is decided according to law, according to 
the practice of courts, the decision is not binding upon every party 
who has any act to perform in carrying out the a^udioatlon of that 
court. 

On the subject of conviction I would ask the indulgence of the Sen- 
ate to read from Story on the Constitution, $ 811 : 

When the answer is prepared and given in, the next regnlar proceeding is for 
the Honse of Representativee to filo a replication to the answer iii writing, in snb> 
stance denying the truth and validity of the dofeuse stated in the answer and aver- 
ring the truth and sufficiency of the char«;es and the readiness of the Honse to 
prove them at such convenient time and place as shall be appointed for that pur- 
pose by the Senate. A time Is then assigned for the trial, and the Senate, at that 
period or l>efore, adjust the preliminaries and other proceedings proper to be liad 
Wore and at the trial by fixed regulations, which are made known to tlie House 
of Representatives and to the party accused. On the day appointed for the trial 
the Honse of Representatives appear at the bar of the Senato, either in a body or 
by the managers seleoted for that purpose, to proceed with the trial. Process to 
compel the lutendance of witnesses is previously issued at the request of either 
party by order of the Senate ; and at the lime and place appointod they are bound 
to appear and .give testimony. On the dav of trial, the parties being ready, the 
managers to eondnct the prosecution open it on behalf of too Honse of Renresenta. 
tivcs, one or more of them delivering an explanatory speech, either of tne whole 
charges or of one or more of t hem. The proceetlings are then conducted substan- 
tially as they are upon common Indicial trials, as to the admission or reiection ot 
testfmoDy. the examination and cross-examination of witnesses, the rules of evi- 
dence, and the local doctrines as to crimes and misdemeanors. When the whole 
evidence lias been gone through, and parties on each side have been fully heard, 
the Sena' o then proceed to t be consideration of the case. If any debates arise they 
are conducted in secret ; if none arise, or after they are ended, a day is assigned 
for a final public decision, by yeas and nays, upon cai.'h separate charge in the ar- 
ticles of impeachment. When the court is assembled for this purpose, Qie question 
is prnpouufled to each member of the Senate by name' by the ^resident of tho Sen- 
ate, iu the following manner, upon each article, the same being first road by the 

Secretary of the Senato : " Mr. , how any yon, is the respondent guiltyor not 

guilty of a high crime and misdemeanor, as charged in the article of im- 
peachment'" Whertnipon the member rises in his place and answers guilty or 
not guilty as his opinion is. If upon no article two-thinls of the Senato decide that 
the party is gnilty. he is then entitled to an acquittal, and is declared accoidlngly 
to be acquitted by the President of the Senate. If he is convicted of all or any of 
the articles, the Senato then proceed to fix and declare the proper punishmenL 

It is very apparent that this great commentator on the Constitu- 
tion construed the word " conviction" as applying to the vote upon 
the articles of impeachment. That is the only vote which tho Con- 
stitution requires should be taken by yeas and nays. But it is impos- 
sible. Senators, for me to nnderstand how this question as to whether 
the Senate will try the cause and have a right to try the cause should 
in an^y manner be complicated with the question of conviction. It 
certainly cannot be complicated with it any more than the admission 
of evidence ; the question as to whether evidence is admissible in the 
trial of the cause where an objection is made ; and yet who has ever 
supposed that it required two-thirds of the Senate to admit testi- 
mony which was offered in the trial of an impeachment case f And 
if the Senate does admit the evidence, if a majority have a right to 
pass upon the <]^neetion as to what is le^al evidence and what testi- 
mony IS admissible in the case, that decision must be binding upon 
the court and every member of it. No member has a right to say tnat 
the majority of the Senate can admit the evidence and yet he have a 
risht to exclude it. 

In the impeachment case of Andrew Johnson, lately tried before 
this Senate, in fifteen oases where the yeas and nays were called on 
the admission of evidence there were less than two-thirds voting for 
the admission, and yet that evidence was received. Of nine cases 
where the yeas and nays were called and the evidence was rejected 
there were five or six where it was rejected by less than a two-thirds 
vote. 
X" It is a new idea that a judge upon the bench is not bound by legal 
decisions in the same case ; tnat a judge upon the bench is not bound 
to regard the law of the case when it is settled ; and if it is true that 
this question can be passed upon by a minority vote, the decision is 
binding upon the judge as well as upon the party. 

I will now read on the subject of the definition of " conviction," 
from a small work called The Cabinet Lawyer, from pages 62 and 63: 

When the case for the nrosecntion is closed, the prisoner or his counsel addresses 
the Jury and examines witnesses for the defense, to which the prosecuting counsel 
has the right of addressing the Jnry In reply, if witnesses have been called for the 
defense, except for the purpose of proving the prisoner's character,- for. if the de- 
fense rests entirely on character and cross-examination of prosecutor's witnesses, 
t)ie prisoner or his coqnsel has the last word, and no reply is allowed to the open- 



ing counsel. The evidence on both sides being dosed, the Judge sums up, as in 
civil causes, and the Jnry deliberate on their venlict, and until a verdict be given 
they cannot be discharged. If they find the prisoner not guilty, he is liberated ; but 
if they find him guilty, he Lb said to be convicted of the crime whereof he stands 
indicted. 

I also refer the Senate to Bouvier's Law Dictionary, twelfth edi- 
tion, title •* Conviction,'' for the legal definition of this word, which 
reads as follows : 

Conviction, (Lat conwj<w); from «m, with, wnccre, to bind.) In practice. That 
legal proceeding of record which ascertains the guilt of the party and upon which 
the sentenoe or judgment is founded. 

" Which ascertains the guilt of the party." What is it that ascer- 
tains the guilt of the party on these articles of impeachment as they 
are presented to the Senate f Is not that ascertained entirely from 
the evidence and from the verdict based upon that evidence ; the evi- 
dence that is properly before the court ; the evidence which the court 
has decided to receive f What has it to do with the fact that the 
court has voted upon the question as to whether it will proceed to 
try the cause f 

I feel myself embarrassed in presenting authorities to this court to 
maintain the position that all questions are to be decided by a major- 
ity vote, unless the Constitution or laws or the rules of court and of 
legislative bodies expressly prescribe a different rule. It would seem 
so familiar to Senators that to quote authorities to sustain it would be 
trespassing upon your time ; yet I ask your indulgence while I call to 
your minds a few. I do not claim that the vote upon the question of 
jnrisdiction is so far beyond the reach of the Senate that it is not sub- 
ject to reconsideration at any time during the progress of the trial, 
and on that vote of reconsideration every member will exercise his 
own opinion in voting on it ; but so long as it remains unrepealed, so 
long as it remains the standing order of the Senate, it is binding 
upon all. 

The rule of decision in all councils and deliberative assembliea— 

I read from Cushing's Law and Practice of Legislative Assemblies, 
page 167— 

whose members are eqnal in point of right is, that the will of the greater number 
of those present and voting— the assembly being duly constitntea--is the will of 
the whole body. 

The Senate act as a body, and not as individuals, when they pass or- 
ders or make laws. Tho Supreme Court of the United States nas de- 
cided over and over again that when a decision of that court is ren- 
dered even by a divided court it has the same force and effect and is 
just as binding as if it had received the unanimous vote of that 
court. I read from tho opinion delivared by Mr. Justice Field in 
the case of Dnrant r». The Essex Company iu 7 Wallace, 113: 

The statement which always accompanies a Judgment in such case, tliat it is ren- 
dered by a divided court, is only intended to show that there was a division among 
the Judges upon the questions of law or fact involved, not that there was any dis- 
agreement as to the judgment to bo entered upon snch division. It serves te ex- 
plain the absencx) of any opinion In tho cause, and prevents the decision from be- 
coming an authority for other cases of like character. But the Judgment is as con- 
clusive and binding in every respect upon the parties as if rendered upon the con- 
currence of all the Judges upon every question involved in the case. 

Therefore I call the attention of the Senate to the fact, that courts 
and legislative bodies, when they pass upon questions whether of law 
or any legislative proceeding, act as a body^ and when an act has 
been passed or a decision made by a constitutional vote, it is the vote 
of the body, and no individual member of the body nas a right to 
complain, no individual member has a right to set up bis conscience 
as af^ainst the law. I will now read a few more sentences from 
Cushing: 

Hence whatever is rcM^ilarly agreed upon by a ra^rity ef the members of a leg- 
islative assembly is a thing " done and passed " by that body. Where the assem- 
bly is equally divided, there is, of course, not a majority in favor of the proposition, 
wiiich is put to vote, and that proposition is oonsoqiiently decided in the negative. 

4L3. The right of tlie majority tons to decide, which is instinctively admitted as 
an ultimate tact, is also founded in good reason. In the iirst place, as has already 
been remarke<l with reference to electors, the members being supposed equal, it is 
at least probable, if not certain, that there will be more knowledge, wisdom, and 
virtue in a mi\{onty than in any smaller number ; secondly, there is no other prac- 
ticable way by which, in the last resort, any matter can be concluded, in reference 
to which there is a diversity of opinion ; thirdly, the supremacy of the minority is 
not the dominion of a certain nnmber of the individual members arrayed together 
for the purpose of governing the others on all questions and sul](Jecto ; but those 
who constitnto the mi^oiity or minority on any one point may change places on 
the next question that ai-ises ; and, fourthly, as a council or other organized assem- 
bly, consisting of several members, is considered as one person or body, as to all 
other persons and bodies, its will can be no other than that which predominates in 
it> where there are several disconlant wills among the members. 

41 4. For these reasons tho law of tho mi^iority is universally admitted in all legis- 
lative assemblies, unless, in reference to particular cases, persons, or circumstances, 
a different rule is prescribed by some puramount authority or is agreed upon before- 
hani and cstahlisned by the assembly itself, by which a smaller number is permit- 
tod, or a larger nnmber is required, to do some particular act But even in tbeae 
cases it is the will of the m^ority that governs, becanse it is by a major veto, in 
tho flist instance, that the rule itself is established; or where the nue is estab- 
lished by the Constitution or by law^ it derives its authority from the sovereign 
power or the people acting in a constitutional manner, which ultimately resolves 
itself into the will of the minority. The Constitution of the United States requires 
the agreement of two-thirds of each branch to pass a bill, notwithstanding the ob- . 
Jections of the Presitleot, and i*lso'allows oue-flfth of the nnmber necessary to a 
auornm to require a question to be taken by yeas and nays. There are exaiunlos of 
tne establishment by express provision of a rule of decision diflbrent from tne mli- 
Jority. 

Mr. EATON. Mr. President, is it proper that I should ask the man- 
ager a question f 
The PRESIDENT pro tempore. 



It hns l>een so ruled by the Senate. 
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Mr. EATON. The manager has read from the mnuual of Cnshiog 
where he says "a majority present and voting/' Now the Constitu- 
tion of the United States says: "And no person shall he convicted 
without the concun*enco of two-thirds of the members present;" not 
" present aud voting,'' but " present." The question that I desire the 
distinguished manager to answer is this : Suppose there be sixty mem- 
bers of the court present and but twenty-tive vot^j, is that clause of 
the Constitution of the United States satisfied by that vote when it 
says that do person shall be convicted without the concurrence of 
two-thirds of the members present f 

Mr. Manager LYNDE. Mr. President and Senators. I do not know 
what steps the Senate under those circumstances would feel itself 
called upon to take. I do not know but a Senator can remain in his 
scat and refuse to vote upon a question that is legally before the 
Senate ; but this I do think, if it is true that the Senate has no mode 
of enforcing its rules and requiring every Senator in his seat to vote, 
it should consider no person present who does not make himself ap- 
pear upon the record as present by his vote. Tliat is the only test 
that I know of to ascertain whether a member is present or not. If 
he should ^t up and refuse to vote and announce that he is present, 
I think he is not present within the meaning of the rules ana within 
the construction of the law, for the law supposes that every Senator 
present will do his duty and vote. The law presumes every Senator 
votes who is present. I know in legislative bodies with which I have 
bei^n connected it is frequently said when a question is asked on a 
motion for reconsideration whether the party who ma<le the motion 
voted with the majority it is answered that there is no record, the 
motion is ruled in order. I think that would be the proper rule to 
govern all cases where yon are to ascertain what Senators are present. 

I will now refer the Senate to an order in the House of Commons 
for the purpose of showing how these parliamentary rules have been 
construed i n othor bodies. I refer to the Lex Parliamentaiia, page 298 : 

April 3, 1604. A rale that ft qneAtlon being once mftde and cftrried in the afflrm- 
ativo or negatire cannot be qaeationed a^ain, but mast stand asajadgment of 
the Hooae ; the case of Sir Francis Goo<lwvn and Sir John Fortescue. 

This was a case where the king claimed that Sir Francis Goodwyn 
was not eligible to a position in the Parliament on the ground that 
he had been outlawed, and the Hquse of Lords sent down to the 
House of Commons to ask a conference on this question ; but the 
House of Commons replie<l that the judgment, where the order had 
once been made and carried in the affirmative, must stand as the judg- 
ment of the house. 

I will now ask the attention of the Senate to a reference which I 
find in 25 WendelPs Reports to Sidney on Apj^eals and Palmer's Practice 
of the House of Lonls. Sidney ou Appals is the book referred to, 
aud which 1 cannot find in any of our libraries: 

The cases referred to by Sidney on Appeals, and in Palmer's Practice of the 
House ot Lotds, which haveoccured since too deliberate Judgment of that tribunal 
upon the question of rehearing in January, 1607, will all oe found to be cases of 
tljat description. 

That is, upon the question of rehearing. 

Both those writers consider it as the settled practice of that oonrt— 

That is, the House of Lords. 

Mr. CHRISTIANCY. I wish to ask the manager what he now reads 
from! 

Mr. Manager LTNDE.' I now read from 25 Wendell, page 255. 

Mr. CONKLING. What is the case? 

Mr. Manager LYNDE. The case is The People vs. The Mayor and 
Aldermen of New York. 

Both those writers consider it as the settled practice of that oonrt, which has 
exi.sted for nearly a ceutnry aud a half, that there can be no rehearing or review 
of the canse upon the merits, after the minutes of the Judgment hare been settled 
and directed to be entenxl. Sydney says, "when the minutes of an order have 
been road at the tabic of the House of Lords, it is considered as final and uualter' 
able, even upon appeals frum chancery." (Sydney, 34.) And in Bemal m. The Mar- 
quis of Duuegal, in 1814, where a mistake In drawing up the order upon an appeal 
was corrected, &c. 

I read this for the purpose of showing the binding effects of orders 
made by this court. 

Mr. MITCHELL. If it will not interrupt the manager, I should 
like to ask him a question. The Clerk will read it. 

Mr. Manager LYNDE. Certainly. 

The PRESIDENT pro tempore. The Clerk will read the question. 

The Chief Clerk read as follows : 

Suppose t4ie plea in this case had been that of former conviction or 
fomii^r acquittal, would it have required a two-third migority to de- 
termine the issue; and if the plea were overruled by a mere majority 
vote would the Senators voting in the minority be legally bound by 
such decision t 

Mr. MITCHELL. There is one other Question which follows in 
connection with that, which I also ask to have read. 

The Chief Clerk read as follows : 

What difference is there, if any, between the case just supposed and 
the case at bar, in reference to the requisite msgority to determine 
^the issue f 

Mr. Mana^r LYNDE. Mr. President and Senators, with my view 
of this case it makes no difference what that plea may be, if the de- 
cision of it does not determine the merits of the case. Any plea which 
may be introduced, which must be disposed of preliminary to the vote 
on conviction, or vote on the guilt of the party, can be decided by a 
m^ortty vote of this hmly, and when so decided it is couolosive upon 
the Senate and upon the bo<ly. 



Mr. CONKLING. Mr. President, if I do not incommode the man- 
ager I should like to ask him a question to understand what he has 
said. 

Mr. Manager LYNDE. Not at all. 

Mr. CONKLING. 1 have understood the manager to argue and to 
hold that the presence on this record of an order, sustained by a ma- 
jority of the Senate, overruling the plea, constitutes the rule of ac- 
tion for every Senator ; and that while that order stands he is bound 
by his vote to assert Jurisdiction in this case. 

Mr. Manager LYNDE. So I understand. 

Mr. CONKLING. I beg to ask the manager a question. Take the 
case of a Senator who believes that the remedy by impeachment is 
confined to civil officers, that it touches nobody else, that Senator, 
under the manager's proposition, would be compelled, as lonj^ as that 
order stands, to assert by bis vote the contrary of his belief. But 
suppose, when this case comes to be ultimately disposed of some Sen- 
ator should s.ty, " Now, let us waive technicalities and let us by gen- 
eral consent deem the order vacated ; by unanimous consent, let it be 
dropped and expunged," then I understand it would follow that eveiy 
Senator would be remitted again to the duty of voting on his oath 
as he l>elieves the Constitution to be, merely because by general con- 
sent the order meanwhile would have disappeared. Is that the posi- 
tion of the manager f 

Mr. Manager LYNDE. My position is just this: that every Senator 
and every judge is bound by the law and the Constitution as it is con- 
strued and interpreted by the proper authorities; and that if a ma- 
jority of the Senate have a right to pass ujion the question and settle 
the question of jurisdiction, then that qnestion is settled according 
to the Constitution, and is binding upon the member, under his oatfi 
that be will support the Constitution, and he is not at liberty to set 
up his individual views as against the legal construction. 

Mr. CONKLING. That being the general principle, I want, if I 
can, to make the application exactly righl in my own case. There- 
fore I beg the manager to say in answer to my proposition, whether 
the rule and its application for which he contends means this: that, 
inasmuch as the oraer stands on the record overruling the plea, every 
Senator is bound for that reason to so vote as to assert the jurisdiction 
of the Senate, whereas the same Senators who disbelieved in the ju- 
risdiction, if by the onler or consent of the Senate that onler over- 
ruling the plea should be dropped or expunged, would then instantly 
be obliged to vote the reverse; that is to say, to vote in accordance 
with their own convictions. Is that the application which the man- 
ager gives? 

Mr. Manager LYNDE. He must vote as the law stands when his 
vot.e is given. 

Mr. CONKLING. By " the law " the manager there means the order 
which has been registered by the court! 

Mr. Manager LYNDE. The order which has been registered by the 
court so far as that order extends. I would not trace it beyond the 
plea, becanse that is all the order applies to. I mean by t hat, that 
the Senate are only bound so far as the order extends ; the Senate 
has overruled the plea to the jurisdiction and ordered an answer to 
the merits, and the issue to be tried is an issue upon the merits. 

Mr. CONKLING. Now expunge the order, and then what would be 
the duty of Senators f 

Mr. Manager LYNDE. If there is no plea to the jurisdiction in 
this case-: — 

Mr. CONKLING. I beg pardon ; take the plea just as is. Expunge 
the order overruling that plea ; let it be done by unanimous consent. 
It is obliterated. What I ask the manager then, in his view of the 
law, is the duty of a Senator like myself, who disbelieves utterly in 
the notion that the remedy of impeachment touches anybody but a 
civil officer t What is his duty then f 

Mr. Manager LYNDE. My answer to that would be that the plea 
standing to the jurisdiction of the court, if the Senator believed that 
the court had no jurisdiction he would then vote for the dismissal of 
the impeachment, and if the vote upon the guilt of the accused 
should be first taken and the Senate should convict, then the qnes- 
tion would properlv arise on a motion in arrest of judgment, and 
would come properly before the Senate. 

Mr. CONKLING. Now the manager comes to the onljr remaining 
inquiry which I wish to put, and it was part of my original inquiry. 
Suppose in place of a special direction of the Senate, by which the 
jurisdictional question was presented as a preliminary q aestion, the 
trial had proceeded until now, that remaining then as it is now one 
of the elements in the case, would it or wouldlt not, in the judgment 
of the manager and upoi^ the law as he understands it, be the duty 
of anv Senator to vote to maintain a jurisdiction which on his oath 
he believes does not and cannot exist f 

Mr. Manager LYNDE. The qnestion should be raised by the par- 
ties before the final hearing of the case. If not raised, it is true the 
court or any Senator would have a right to raise the question and have 
it disposed of ; but I think it should be disposed of as a separate 
question by the Senate in any event. 

Mr. CONKLING. But if it came simply on the general vote in the 
end, what would the law be, as the manager understands itf 

Mr. Manager LYNDE. I must answer the Senator that I never 
heard of such a case. I never -knew of a case of that kind, where 
the question was not raised before the final hearing, or suhsi^uently 
by a motion in arrest of judgment; and in those cases a nu^onty set- 
tle the question ; it becomes the ortler of the court. 
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Mr. CONK LING. Is it, then, the opinion of the manager, and the 
law as he asi^ertains it to be upon investigation, that if toe question 
were now first presented on a plea of not guilty, and the presiding 
officer propounded to me the question : " How say you, Mr. Senator, 
is the respondent gnilty or not gnilty f " and I made answer that he 
is guilty without in that verdict or vote including the element of 
jurisdiction, that I could so answer if I believed that I had no more 
right to pronounce upon him than the Senate to pronounce upon the 
honorable manager now upon the floor f Is that the view of the 
manager f 

Mr. Manager LYNDE. Mr. President and Senators, in response to 
the questions propounded by the Senator from New York, I will an- 
swer that if he votes at all, if he entertains jui-isdiction by partici- 
pating in the trial of the cause, jf he feels that he has a right to try 
the case, and thereby entertains jurisdiction, then he is bound to vote 
as to the guilt of the party ni>on the articles presented ; that he can- 
not try the cause and at Ibe same time insist that he has no right to 
try the cause, and thereby avoid a vote upon the issue loined upon 
the guilt of the accused. *If I may be pardoned, I would ask of the 
Senator, or any other Senator on this floor if they have ever known 
a judge to refuse to participate in the trial of a cause v/here the other 
judges sitting with him upon the bench had overruled him upon a 
preliminary question ; and that is aU there is of this matter. The 
very first question in the case naturally to decide is as to whether the 
Senate can try this case. It is purely preliminary, entirely independ- 
ent of the merits, involving no question of guilt, but barely whether 
the Senate has a right under the Constitution to try the cause. 
When that preliminary question is disposed of, which according to 
the decisions of the courts and according to the rules laid down in 
Cushiug which I have read to the Senate is a question to be deter- 
mined by tbe ms^ority, it is conclusive and binding in that case until 
reconsidered. 

Mr. McMillan, win the manager allow me to ask him whether 
I understand him correctly to say tlmt the question of jurisdiction in 
a trial of this kiud Is a preliminary question f 

Mr. Manager LYNDE. Yes, sir. 

Mr. McMillan. One that cannot be raised at any other stage of 
the casef 

Mr. Manager LYNDE. No ; the Senator did not understand me in 
that way. It can be raised at au^ time, even after conviction. 

Mr. McMillan. Then must it not be passed upon at the time it 
is raised f 

Mr. Manager LYNDE. Certainly ; but it must be passed upon as 
an independent question which a m^ority can determine. Parties 
sometimes ma^ waive the question of jnrisdiction ; but as a general 
rule the question of jnrisdiction can be raised at anytime during the 
progress of the cause. 

So rigid have the courts been in the construction of the rule that a 
majority shall govern, that when in the State of New Jersey a law 
was passed providing that no judgment of the supreme court shall 
be reversed by the court of appeals unless a majority of all the mem- 
bers elected shall concur in such reversal, the highest court in the 
State declared the law unoonstitutionaL (Clapp vs, Ely, 3 Dutcher*s 
Reports, 622 ; F. F. Frelinghuysen and C. Parker for plaintiflis in er- 
ror, Runyon and Bradley for defendants.) The syllabus reads: 

A law which provides that no Jadcmeut of the sapreme oonrt shall be reversed 
by this coarts unless a majority of those members of the court who are competent 
to sit on the hearing and decision of the cose shall concur in such reversal, is un- 
constitutional. 

But even if such law were constitutional, if a mi^oritv of the Judzes who are 
competent to sit m the cause, when it is decided, concur m reversal, wo Judgment 
should be reversed. 

Mr. President and Senators, I have presented my views on this sub- 
ject as fully as I care to present them. I have not presented to the 
Senate all of the authorities that I intended to refer to, but being forced 
to argue this question this afternoon, I have not l>een able to arrange 
the authorities so that I could refer to them readily. Therefore will 
not trespass further upon the time of the Senate. 

Mr. SHERMAN. I move that the court acljoum. 

The motion was agreed to; and the Senate sitting for the trial of 
the impeachment adjourned. 



Friday, July 21, 1876. 

The PRESIDENT pro tempore, Le^^islative and executive business 
will bo suspended, and the Senate will proceed to the consideration 
of the articles of impeachment exhibited against William W. Belknap, 
late Secretaiy of War, by the House of Representatives. 

The usual proclamatiou was made by the Sergeant-at-Arms. 

The PRESIDENT pro tempore. The House of Representatives will 
be duly notified. 

Messrs. Lord, Lynde, and McMahon, of the managers on the part 
of the Honso of Representatives, appeared and were conducted to the 
seats assigned them. 

The respondent appeared with his counsel, Mr. Black. 

The Secretary proceeded to read the journal of the proceedings of 
the Senate sitting yesterday for the trial of the impeachment of 
WUliam W. Belknap. 



Mr. SHERMAN. I move that the reading of the journal be dis* 
pensed with. 

Mr. CONKLING. I think the reading of the journal had better 
continue until the counsel or the managers who are to address the 
Senate come in. The manager, Mr. Lapham, who is to address the 
Senate is not here. If objection is made to doing anything except 
proceeding with this trial, I think we may as well read the journal 
until the manager comes in who is to address the Senate. 

The PRESIDENT pro tempore. The Secretary will resume the read- 
ing. 

The Secretary concluded the reading of the journal. ^ 

The PRESIDENT pro tempore. The Senate is ready to procecMl with 
the trial. 

Mr. BLACK. Mr. President, it is my duty to myself, to my col- 
league, to my client, to the court to encounter any misapprehension 
that may be necessary, but at all eventtf to lay before the Senate an 
affidavit from the physician of Mr. Carpenter showing what his con- 
dition is. If be is so sick as to make it absolutely impossible for him 
to come in now, then we are asking you for a postponement, an inter- 
mission in this argument upon grounds which I think have never 
been refused. To say that the counsel whose business and duty it is 
to make the concluding argument shall not have the indulgence that 
is asked for in this case in order that he may be here while the argu- 
ment is proceeding upon the other side, is a kind of, I would say 
harshness, but I am sure it is not me.\nt in that way. The Senate are 
tired, as we are, and everybody desires to get through with this busi- 
ness as soon as possible ; but it certainly is asking no more than would 
be granted in any case, no matter whether great or small, pending 
before any tribunal. I ask that this cause be postponed until the 
time mentioned in this affidavit as being the time when Mr. Carpen- 
ter will be able to be present, to wit, next Monday. 

The PRESIDENT pro tempore. The Secretary will read the paper 
for information. 

United States Senate sitting as a court of impeachment. 
The Unitbd States 



WiLUAM W. Belknap. [ 

DiBTBicT OF Columbia, Oounty of Washinffton^ at. : 

Personally appeared before me D. W. Bliss, who, being sworn according to law, 
says that be has been the family physician of Matt H. Carpenter for seven years 
wden in Washington ; that he is now under my care and seriously ill with acute 
gastritis, (inflammation of the stomach ;) that ne has been confined to hb bed for 
Uie past thirty -six hoars, and is not able to leave his room to-day ; and I state my 
belief that ho will be able to resome his duties on Monday, the 34th instant. 

D. W. BLISS, M. D. 

Sabsoribed and sworn before me this 91st day of July, A. D. 1876. 

A. E. BOONE, 
[SEAL.] Notary Public. 

The PRESIDENT pro tempore. Have counsel any motion to makef 

Mr. BLACK. I have moved the court for a postponement until 
Monday morning next. 

The PRESIDENT pro tempore. The counsel on behalf of the ac- 
cused moves that the trial be postponed until Monday next. The 
question is on that motion. 

Mr. Manager LORD. Perhaps it is due to the case to say that Mr. 
Lapham, who is elaborately prepared on the ipiestions of fact, the 
manager relied upon to bring before the Senate the questions of fact, 
while he hopes to be able to be here to-day, is really not able to be 
here. I recently left him, not half an hour ago. He thought ha 
would get out of his bed to come over and make his argument in 
regard to which he is thoroughly prepared. Under these circum- 
stances, the managers do not feel like opposing the application made 
upon the other side. I think if the time of the Senate can be taken 
up in legislative business, no time will really be lost by allowing Mr. 
Lapham to come in Monday morning and make bis argument. 

I will further say that the arrangement originally was that the man- 
agers and counsel should alternate ; but inasmuch as the managers 
have not yet opened on the questions of fact (for Judge Lynde, it 
will be remembered, confined himself wholly to a question of law) 
perhaps under the circumstances it would be just that Mr» Laphabc 
should have until Monday morning to recuperate, when he will take 
only two hours and perhaps less, and then the case will be ready for 
the other side. 

The PRESIDENT pro tempore. Is the Senate ready for the ques- 
tion on the motion of the counsel that the trial be postponed until 
Monday next f 

A division was called for. 

Mr. HOWE. I ask for the yeas and nays. 

The yeas and nays were ordered ; and being taken, resulted — ^yeas 
34, nays 5 ; as follows : 

YEAS— Messrs. Allison, Anthony, Bamnm, Bayard, Bojry, Bo-^th, Boutwell, 
Conkling, Cooper, Cragin, Davis, Dawes, Dennis. Eamumls. F'*rr.v Frelin^haysen, 
Hamilton, Howe, Ingalls, Kellv, Keman, Key, McDonald, Mitohell. Morrill, Nor* 
wood, Patterson, Randolph, Kansom, Sherman, Spencer, Wallace, West, and 
Wright— 34. 

NAYS— Messrs, Cockrell. jaitohcock, Oglesby, Paddock, and Withers— 5. 

NOT VOTING— Messrs. Aloom. Bruce, Bainside. Cameron of Pennsylvania, 
Cameron of Wisconsin, Caperton, Clii istiancy, CUyton, Conover, Dorsey, Eaton, 
Goldthwaite, Gordon, Hamlin, Harvey, Johnston. Jones of Florida, Jonesot Nevada, 
Logan, McCreery, McMillan, Maxey. Mernmon. Morton, Robertson, Sai^\mt, Saais* 
bury, Sharon, Stevenson, Thurman, Wadleigh, Whyte, and Windom— Sl. 

So the motion was agreed to; and the Senate sittiL*; for the trial 
of the impeachment atljourned until Monday next. 
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Monday, Jvly 24, 1876. 

ITie PRESIDENT pro tempore. The Senator from Vermont insists 
on the regular ortlcr. Legislative and executive business will now 
be suspended and the Senate will proceed to the consideration of the 
articles of impeachment exhibited by the House of Representatives 
against William W. Belknap, late Secretary of War. 

The usual proclamation was made by the Sergeant-at-Arms. 

The PRESIDENTpro tempore. The usual notice will be transmitted 
to the House of Representatives. 

Mr. LORD, one of the managers on the part of the House of Repre- 
sentatives, appeared. 

The respondent appeared with his counsel, Messrs. Black, Blair, 
and Carpenter. 

The Secretary read the journal of proceedings of the Senate sitting 
on Fridav for tihe trial of the impeachment. 

The PRESIDENT pro tempore. The Senate is ready to proceed 
with the trial. 

Mr. Manager LORD. Mr. President, I desire before submitting anv 
remarks to the Senate to have this affidavit which I send to the desk 
read bv the Clerk. 

The PRESIDENT pro tempore. The affidavit will be read. 

The Chief Clerk read as follows: 

United States Senate sitting as a conrt of impeachment 
Thb Untted States 



J 



WlLUAM W. BKUUIAI*. 

District of Columbia, County qf Washington^ m. t 

Personally appeared before me D. W. Bliss, M. D., a practicing physician, who 
being sworn according to law saiti, that Hon. A. G. Laphau has been nnder his 
professional care during the past three days and unable to leave his bed by reason 
of acute cellulitis and perineal aliscess, anil ho will not, in my opinion, be able to re> 
same his oihciid duties before Wednesday, the 36th instant- 

D. W. BLISS, M. D. 
Sworn and subscribed U> before me this S4th day of July, 1R76. 

A. B. BOONE, 

Notary PubUc 

Mr. Manager LORD. I desire yery briefly to state to the Senate 
the sitnatiou of this, case and then to leave it with the Senators. The 
managers have not yet opened on the facts. The other side, I think 
with entire propriety, insist that, before they come to reply on the 
facts, nuder the rules adopted by the Senate the managers should 
open on the facts. Mr. Lapuam has been relied upon for that pur- 
pose and is sick, aa described in this affidavit. I have just been to 
see him. He would have attempted to come this morning but for the 
positive prohibition of his physician ; and he is very confident that 
he can be here Wednesday morning. Probably the Senate can occupy 
its tiuie with legislative business ; but of course the managers cannot 
judge of this. I say this in the absence of the other managers. I 
take the i-esponsibility of saying that it would be agreeable to the 
managers to have the case postponed until Mr. Lapham can be heard. 

The PRESIDENT pro tempore. Does the manager submit any mo- 
tion! 

Mr. Manager LORD. Under the circumstances reluctantly, as we 
never have procured an adjournment, I submit a motion that the case 
be postponed until Wednesday morning. 

Mr. ANTHONY. Mr. President, I should like to ask a question of 
the managers ; that is, if they will be ready to go on Wednesday in 
case Mr. Lapham does not recover T 

Mr. Manager LORD. Yes, sir ; and I will say more, (in answer to a 
suggestion made by a Senator,) that we could go on this morning, but 
under all the circumstances I think something is due to Mr. Lapham. 
This, if I recollect aright, is the first time that the managers have 
suggested a postponement at all ; and were it not that I have just 
seen Mr. Lapham and know his strong desire to be heard in the sub- 
mission of this case, and were it not that I am also aware that he is 
thoroughly prepared, I would not make this suggestion or motion ; 
but aa it is, when I made the motion I had to do it in the absence 
of the other managers, as no one waa then here but myself. 

Mr. Manager Lyndb, Mr. Manager McMahon, and Mr. Manager 
Jbnks appeared. 

Mr. FRELINGHUYSEN. I do not know whether I understand the 
managers or not as saying that they could go on this morning. 

Mr. Manager LORD. Yes, sir. It is fair to the case to say, it is 
due to the managers to say, that the managers have not left this an 
open question, we are prepnreil to go on this morning in case the 
Senate concludes not to wait for Mr. Lapham. I have given the rea- 
sons why we desire to wait for Mr. Lapham. I cannot say nfbre than 
I have said ; but if the Senate conclude that it ought not to a4jouni 
the trial, the managers are prepared to go on. 

The PRESIDENT pro tempore. The managers submit a motion that 
the trial be postpone^l until Wednesday next. 

The motion was not agreed to. 

Mr. Manager LORD. Mr. President, I would ask, under the cir- 
cumstances, leave that Mr. Lapham be allowed to print his argu- 
ment. 

The PRESIDENT pro tempore. Is there objection t 

Mr. CARPENTER. There is objection, Mr. President. 

The PRESIDENT pro tempore. The Chair will submit the question. 

Mr. CARPENTER. We are willing to wait until Mr. Lapham can 



come ; but when he comes and makes his argument we want to reply 
to it. 

The PRESIDENT pro tempore. The Chair will submit the quesHon 
to the Senate. 

Mr. SARGENT. Allow me to ask a question of the Chair. I should 
like to inquire when this argument of Mr. Lapham will be printed, if 
its printing is allowed f In time to be read by counsel who is to re- 
ply, or in time to be read by the Senata before the decision f 

Mr. Manager LORD. I think it can be printed to-morrow morning. 

The PRESIDENT pro tempore. The mana^r asks that Mr. Lap- 
ham, one of the managers, be permitted to pnnt his argument. 

Mr. INGALLS. With the understanding that it is to appear to- 
morrow morning f 

The PRESIDENT pro tempore. The Chair is not advised as to that. 

Mr. CARPENTER. And also with the further understanding that 
we shall not be required to close the case on the part of the defense 
until to-morrow. It is manifestly unjust, Mr. President, to allow the 
argument which has been prepared on the part of the managers on 
the facts to come in here after our caae is closed. No court would 
tolerate that. 

Mr. Manager LORD. The managers projKtse this morning to sub- 
mit an argument on the facts, perhaps as exhaustive aa that of Mr. 
Lapham, and I presume veiy much in the line Mr. Lapham would 
take. I have no doubt that Mr. Lapham's argument can be printed 
by to-morrow morning. The facts relied upon by the managero, how- 
ever, will be presented to-day. 

The PRESIDENT pro tempore. The question is. Will the Senate 
allow the argument of Mr. Manager Lapham to oe printed f The 
counsel, Mr. Carpenter, has asked that the defense shall not be re- 
quired to reply until to-morrow after the print appears. 

Mr. Manager LORD. I suppose that is an independent motion. 

The PRESIDENT pro tempore. The Chair has submitted the sug- 
gestion of the counsel. He will now put the question, Shall this argu- 
ment be printed t 

The motion was agreed to. 

The argument of Mr. Manager Lapham is as follows: 

Mr. Manager LAPHAM. Mr. President and Senators, I approach 
the discharge of the important duty which now devolves upon me 
with an unfei^ed diffidence in my ability to render to the case that 
service which its great importance demands. It shall be my purpose 
as directly as possible to enter upon the discussion of the questions 
which the caae presents, and as briefly as a sense of duty will permit 
to submit my views for your consideration ; and I hope to be able to 
do so without trespassing upon your patience or unnecessarily con- 
suming the time or the Senate. 

The position occupied by the respondent down to the 2d of March 
last, the nature of the charges preferred against him by the House of 
Representatives, in whose name and behalf we are acting, undoubt- 
edly require that he should be entitled in the outset to that presump- 
tion of innocence which usually obtains in trials for crime, and that 
such presumption should only be overcome by that clear and satis- 
factory evidence of guilt which leaves no fairground for a reasonable 
doubt on the subject. 

For aught we know and as the defendant has shown, down to the 
time he was selected for the high office in question he was a citizen 
of good repute, of unblemished character, and high standing as a 
brave military officer. He had rendered such service and maintained 
such a rank as soldier and citizen that on the mere imputation of 
offense he could have said : 

I never robb'd the soldiers of their pay, 
Nor ever had one penny bribe from France. 
So help me God. aa I have watch'd the night- 
Ay, uicht by ni^ht— in etadying good for England, 
Tnat doit that e'er I wrested from the king. 
Or any groat I hoarded to my use. 
Be brought against me at my trial day I 
Ko I many a poand of mine own proper store, 
Beoanse I wonld not tax the needy commons, 
Have I disbursed to the earrisons, 
And never ask'd for restitution. 

Enjoying to such an extent the esteem of his countrymen, in the 

lang '-■- '— — — ---^ " = =-,^..„. 

cono 

one 

Secretary of War. 

If, as these articles charge, he has abused that confidence, betrayed 
his trust, and fallen from the high position almost at the first presen- 
tation of temptation, the conclusion that he is thus guilty deters all 
just minds from cultivating any sympathy in his behalf, however 
much we commiserate the position in which he is placed by his own 
voluntary acts. On the contrary, his case demands the most stern 
and fearless execution of all the punishments provided by the Con- 
stitution and laws in such cases. 

The articles of impeachment charge — 

First. That the defendant, lieing Secretary of War, promised to ap- 
point Marsh as post- trader at Fort Sill ; that thereafter, and on the 
8th day of October, 1870, Marsh and Evans made the agreement which 
has been put in evidence : that on tLe 10th of October, 1870. the de- 
fendant, at the request of Marsh, appointed Evans post-trader; and 
that on the 2d November, lf?70, and at the end of each three months 
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thereafter for one year, the defendant corrnpMy received from Marsh 
the sam of $1,500 in consideration of the appointment of Evans and 
of retaininffliim in his place. 

Second. That on the 4th of Novemher, 1873, the defendant cor- 
mptly took and receivod from Marsh the sam of $1,500, in considera- 
tion of which he cormptly agreed to retain said Evans at said mili- 
tary post. 

Third. That the defendant, being Sccrctaiy of War, and having 
authority to appoint a post-trader at Fort Sill, did, at the request of 
Marsh, on the 10th October, 1870, appoint Evans, who continued to 
hold the office to March, 1876 ; that before the appointment Evans 
and Marsh made the said agreement, and in pursuance of the same 
Evans paid Marsh quarterly for the first year the sum of $12,000 and 
large sums after that until December, 1875; that on (he receipt of 
eaon sum by said Marsh, he, said Mart^h, pstid one-half to the de- 
fendant; that the defendant, well knowing these facts and having 
the power to remove Evans, disregarded his duty aLd permitted him 
to remain the post-trader at Fort Sill. 

Fourth. That the defendant, on the 10th of OctoVer, 1870, did ap- 
point said Evans post- trader at Fort Sill^ and for such appointment 
and for continuing him in office did receive from Maroh largo sums 
of money ; and in this article are seventeen specitications setting forth 
the dates and amounts of each payment. 

Fifth. That on the 10th October, 1870, the defendant appointed 
Evans as post-trader at Fort Sill and permitted him t>o retain the place 
until March, 187G ; that the defendant was induced to make the ap- 
pointment at the request of Marsh, in consideration of which Evans 
paid Marsh $12,000 a year until the 25th March, lb72, and $G,000 a 
year thereafter, yet the defendant, in consideration he would permit 
Evans to retain said post, did receive from Marsh for his own use, or 
to be paid over to bin wife, the several sums of money stated in the 
specitications of the fourth article. 

To these articles the defendant has put in no answer or denial, bnt 
stands mute, and the trial by an act of mercy to him has proceeded 
as upon a plea of not guilty. 

If he really had a vuid and tangible defense, one would have sup- 
posed he would have gladly availed himself of the opportunity to 
spread it upon the record and to have called some one or more of the 
one hundred and ninety-seven witnesses we were notified he should 
call to prove such defense and to establish his innocence. 

Indeed, the learned counsel for the defendant [Judge Black] in sub- 
stance, in one of his earlier speeches during the progress of tbe trial, 
characterized the defense upon which General Belknap relied and which 
he believed to be complete as being so inexpressibly painful to him that 
the House had better have taken his life than put him on trial for 
this accusation. The defense has not been presented for the consid- 
eration of the Senate; none of the one hundred and ninety-seven wit- 
nesses have been called to establish the said defense under the as- 
sumed plea of not guilty. 

But he has been content to- call witnessess to prove that down 
to this charge he sustained a good character, and without attempt- 
ing to deny or disprove the payment of these large sums of money, 
amounting in the aggregate to over $21,000. His previous good char- 
acter will be of little avail if these payments and the purpose for 
which thev were made are established by the evidence in the case, as 
we shall claim they are beyond all question. It is only in doubtful 
oases, or those depending mainly upon circumstantial evidence, that 
proof of good character is of importance to a person accused of crime. 

It is not necessary in this case in order to convict the defendant 
that he shall bo shown to have committed an offense punishable by 
law as a statutory offense. This was fully settled in the case of Pres- 
ident Johnson, and the Barnard case in New York, and is the recog- 
nized doctrine of most of the elementary writers. 

The defendant may be convicted, we submit, under the fifth article 
for receiving for his wife and family those various sums of money and 
keeping Evans in bis place in consideration thereof, as well as for re- 
coivingj it for a like purpose for his own use. 

Admitting, as the evidence tends to show, that the first remittance 
was for bis second wife and the second and third for his child, yet 
the subsequent payments were, as sworn to by Marsh, for the defend- 
ant's own use, and the defendant's present wife was in no event to 
have any interest in the money. 

Before proceeding to a consideration of the detail of the evidence, 
it may be well to notice one or two of th^ theories which were atone 
time put forth by the defendant and those acting in his behalf. 

According to the evidence of Marsh as read to the defendant by 
Mr. Clymer, and according to the history of the case, it was pro- 
posed to set up that the money sent the defendant by Marsh was the 
income of a fund in Marsh's hands belonging to the defendant's sec- 
ond wife. The fatal difficulty with that theory was that after the 
Tribune article the iucome was diminished by one-half, and no in- 
vestigation or inquiry was ever made why it was so reduced. Had 
her property been lost or her income been depreciated, or what was the 
cause of so sudden and great falling off of iucome f The defendant 
never asked the question, but was as content with $3,000 per year 
paid half yearly as ho had before been with $6,000 per year payable 
quarterly. So that theory has been abandoned. 

Another theory was, and that is the one upon which the case now 
rests, that Mrs. Belknap and the defendant wore placed under great 
obligations to Marsh for his kindness to Mrs. Belknap in her illness, 



and that the defendant and his wife wanted to do something for 
Marsh in cousideratiou thereof. It is a little difficult to see how ap- 
pointing Evans instead of Marsh would accomplish that end, or how 
it should result in quarterly presents of $1,500 by Marsh to Mrs. Bel- 
knap instead of something by way of compensation by Mrs. Belknap 
to Marsh. The guise by which the real transaction in this case is 
thus sought to be covered up is entirely too thin to conceal the real 
truth, and will not deceive or mislead any Senator who carefully 
scans the evidence in the case. 

We are brought, then, to a consideration of the evidence with a 
view of ascertaining what are the facts proven to establish the guilt 
of the defendant. 

Senators will bear in mind it is only a question of fact which re- 
mains to be decided. The question of law as it affects the jurisdiction 
of the court has l)een decided, the judgment of the court has been 
entered thereon and the court has ordered the trial of this question 
of fact as upon a plea of not guilty. In the Barnard case in Now 
York three judges of the court of appeals and seven senators voted 
against jurisdiction on all the articles charging Judge Barnard with 
olFenses committed dnring a term of office which had expired before 
!ie was impeached. Yet the same judges and senators voted him 
guilty on the articles thus objected to for want of jurisdiction, on sev- 
eral of which the vote was unanimous that the respondent was guilty. 
After the question of jnrisdiction was settled there it became a ques- 
tion of fact, as it is here, does the proof establish the guilt of the 
respondent f 

That the relations be^^ween the defendant and Marsh were more 
than Usually intimate for some cause, is very fully established by the 
proof; and yet they were strangers until after the passage of the act 
of July, 1870, giving the appointment of post-traders to the Secretary 
of War. The section conferring that power was put in the Army ap- 
propriation bill on the recommendation of the Secretary of War, as 
stated in the Tribune article and as proved by Mr. Crosby and Jiot 
denied by the defendant. This change, which took from the post 
council of administration the imwer to contn>l the sutler in his prices, 
and superseded the act of 1866 which provided that the soldiers should 
have their supplies at cost, gave to a post-trader, when appointed, 
the sole occupant at a military post, a complete monopoly of prices 
without any check or restraint whatever. 

It appears by the evidence that the first application of Evans to 
be appointed post-trader at Fort Sill was made as early as the 23d of 
June, 1870, nearly a month before the act empowering the Secretary 
to make the appointment became a law. It is signed by 4II the offi- 
cers at that post, indorsed by General Grierson, and is, I venture to 
say, the strongest recommendation ever made to the respondent for 
such an appointment. By this it is evident that in military circles 
it was known or believed the respondent was to be clothed with this 
power. This, recommendation was accompanied by a letter from Gen- 
eral Grierson and an application from Evans, found on page IS) of 
the record. There was also a second recommendation forwarded 
by Evans, which is signed by the same officers as the one of the 23d 
of June, is without date, but was filed in the office of the Adjutant- 
General on the 25th of July, 1870. On the 18th of August, 1870, Evans 
wrote the defendant from Philadelphia, calling his attention to the 
recommendations he had sent and to the fact that he and Mr. Durfee 
had large interest's at stake and would suffer irreparable loss unless 
retained as traders at Fort Sill. 

There was no other application for the post at Fort Sill except the 
one made by Marsh, which bears date August 16, 1870, two days be- 
fore the letter of Evans. Was this letter written at that date, or 
being written afterward, and after Marsh had made the acquaintance 
of the Secretary of War, was it -antedated so as to precede the date 
of the letter of Evans f Bear in mind, Senators, the applications of 
Evans, so well supported, as I have shown, were on file from and 
after the 25th of July, 1870. 

Now what is the evidence as to the time when the defendant first 
saw Marsh f According to the recoUection of Marsh the first he ever 
saw respondent was at his house in September, 1870. The defendant 
undertook to show by Marsh that he first saw him at Long Branch 
in September, 1870, but Marsh does not remember that ; and what 
Marsh says upon seeing the letter dated Aiigust 10, 1870, is reasoning, 
and not recollection. These two applications by Evans and Marsh 
were filed the same day, September 23, 1870, and it is very evident 
from Marsh's testimony that he had not made the acquaintance of 
the defendant until that month. 

The ap])lication of Marsh bearing date the 16th of August, 1870, 
has upoft it two iudorsements in the handwriting of the defendant, 
as follows: *' Received August IG, 1870." The proof establishes, by 
the reconls of the War Office, that the defendant was absent from 
Washington from the 12th of August to about the middle of Septem- 
ber. He could not have received it, therefore, on the 16th unless ad- 
dressed to him at some other place, which is not to be presumed and 
is not shown. The double indorsement of its receipt by the defend- 
ant is, at least, a suspicious circumstance in the case. 

There was nothing in support of the application of Marsh. The 
indorsement of Congressman Stevenson bears date the 2d of Novem- 
ber, 1870, which was after the appointment of Evans was made. 
When it was received at the War Department does not appear. The 
evidence of Evans shows that he called on the Secretary of War early 
in October with reference to his application. The Secret aiy told him 
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he had promised the appointment to Marsh, who wonldhe in the city 
that or the next evening, and he had hett^r see him and they could 
prohahly make some satisfactory arrangement. 

Marsh says he was called to Washinc^on by a telegram from the 
respondent or Mrs. B. ; that he came here and called on the Sec- 
retary, and was informed by him that Evans was in the city and he 
had better see him. The Secretary also said that Evans had a large 
stock on hand at Fort Sill, and he (Marsh) ought to make some arrange- 
ment to save him from loss. The defendant told him where Evans 
would be found. (See page 164 of the record.) At this suggestion 
Marsh called on Evans, and they made the arrangement preliminary to 
the agreement of the 8th October. 1870. The sum of $20,000 wa6 first 
exacted by Marsh ; finally $15,000 was fixed, and the parties were to 
go to New York the next day and have the writings drawn. On the 
way to New York, the next day, Evans stated to Marsh he had seen 
a statement in the papers that a portion of the troops stationed at 
Fort Sill were to be removed ; that $15,000 was more than he could 
ay, and the sum of $12,000 was finally agreed upon to be paid quar- 
rly in advance. Why paid in advance f Clearly from the terms of 
the agreement to secure the certxiin payment of the bonus and to en- 
able Evans to hold the place. It was not to be a division of profits, 
but the payment in advance of a fixed sum whether Evans made prof- 
its or not. If he had not made a dollar or a dime, he was bound to 
pay this large bonus or surrender his post. I desire Senators to read 
at this time and in this connection the agreement as finally executed 
on the 8th October in the city of New York. It is as follows : 

Articlee of agreement made and entered into this 8tb day of October, A. D. 1870, 

bv and between John S. Evans, of Fort Sill, Indian Territory, United State** of 

j^mcrica, of the first part, and Caleb P. Marsh, of No. 51 West Tbirtyflfth 

street, of the city, oonnty, and State of New York, of the second part, witnesseth, 

siunely : 

Whereas the said Caleb P. Marsh has received from General William W. Bel- 
knap, Secretaiy of War of the United States, the appointment of post-trader at 
Fort Sill aforesaid ; and wherras thp name of said Jolin S. Evans is to be filled into 
the commission of appointment of said post-trader at Fort Rill aforesaid, by per- 
mission and at the instance and request of said Caleb P. Marsh, and for the pur- 
pose of carrying out the terms of tlus agreement ; and whereas said John S. Evans 
18 to hold eaSd position of post-trader as aforenaid solely as the appointee of said 
Caleb P. Marsh, and for the purposes hereinafter stated : 

Now. therefore, said John S. Evans, in consideration of said appointment and 
the sum of |1 to him in hand paid by said Caleb P. Marsh, the receipt of which is 
hereby acknowledged, hereby covenants and agrees to pay to said Caleb P. Marsh 
the sum of 112,000 annually, payable quarterly m advance, In the city of New York 
aforesaid : said sum to he so payable during the first year of this agreement abso- 
hiteiy and under all cireumstances. anything hereinafter containe<l to the contrary 
notwithstandbig; and thereafter sai^ sum shall be so payable, unless increased or 
r^uced in amount in accordance with the subsequent provisions of tbis agi«ement 

^ consideration of the premises, it is mutually agreed between the parties afore- 
said as follows, namely : 

First. This agreement is made on the basis of seven cavalry companies of the 
United States Army, which are now stationed at Fort 81)1 aforesaid. 

Second. If at the end of the first year of this agreement the forces of the United 
States Army stationed at Fort Sill aforesaid shall be increased or diminished not 
to oxceed one hundred men, then this agreement shall remain in full force and un- 
changed for the next year. If, however, the said forces shall be increased or dimin- 
ished beyond the numlier of one hundred men, then the amount to be paid under 
this agreement by said John S. Evans to said Caleb P. Mai-sh shall bo increased or 
rednc^ in aocordauce therewith and in proper proportion thereto. The above rule 
laid down fertile continuation of this agreement at the close of the firat year thereof 
shall be applied at the close of each succeeding year so long as this agreement shall 
remain in lorce and effect 

Third. This agreement shall remain in force and effect so long as said Caleb P. 
Marsh shall hold or control, directly or indirectly, the appointment and position of 
post-trader at Fort Sill aforesaid. 

Fourth. This agreement shall takeeffeot from the date and day the Secretary of 
War aforesaid shall sini the commission of post-trader at Fort Sill aforesaid, said 
commission to be issued to said John S. Evans at the instance and request of said 
Caleb P. Marsh, and solely tof the purpose of carrying out the provisions of this 
agreement. 

Fifth. Exception is hereby made in regard to the first quarterly payment under 
this agreraaent, it being agi-ee<l and untlerstood that the same may bo paid at any 
time within the next thirty days after the said Secretary of War shall sign the 
aforesaid commission of post-trader at Fort Sill. 

Sixth. Said Caleb P. Marsh is at all times, at the request of said John S. Evans, 
to use any proper influence he may have with said Secretary of War for the pro- 
tection of said John S. Evans while in the discharge of his legitimato duties in the 
conduct of the business as post-trader at Fort Sill afore.said. 

Seventh. Said John S. Evans is to conduct the said business of post-trader at 
Fort SUl aforesaid solely on his own resnonsibility and in his own name, it being 
expressly agreed and understood that said Caleb P. Marsh shall assume no liability 
in the promises whatever. 

Eighth. And it is expressly understood and agreed that the stipulations and 
eovenants aforesaid aro to apply to and bind the heirs, executors, and administra- 
tors of the respective parties. 

In witness whereof the parties to these presents have horonnto set their hands 
and seals the day and year first above written. 

JOHN S. EVANS. [8RAL.1 
C. P. MARSH. [»KAL.l 

Signed, sealed, and delivered in presence of— 
£. T. Bartlbtt. 

It will be noticed, Senators, tbotthe parties, after seeingtbe Secretary 
of War separately and receiving the directions as 1 have stated, made 
tbeir preliminary arrangement and left for Now York, without again 
calling on the Secretary on the subject. What do we next learn in 
regard to the appointment f It is the letter from Marsh to the re- 
spondent, written on the 8tb October, the same day of the agree- 
ment, and sent from the city of New York by mail to Mr. Belknap. 
This is the letter which was never put on the files of the War Depart- 
ment, which was never indexed by Crosby in the index of semi-official 
letters which was taken away by the respKmdent from the tiles of the 
War Office, and only produced here on notice by us that unless pro- 
duced we should give parol evidence of its contents. It is the key 



which unlocks the whole mystery which surrounds this case up to 
this point, and lays bare the motives which actuated the respondent 
in making the appointment of Evans. It reads: 

No. 51 West THiRTY-FurrH Strebt. 

New Tork (Hty, October 8, 1870. 
Dear Sir : I have to ask that the appointment which you have given to m« as 
post-trader at Fort SUI, Indian Territory, be made in the name of John S. Evans, 
as it will be more convenient far me to have him manage the bruinete at present, 
I am, my dear sir, your very obedient servant, 

C. P. MARSH. 
P. &— Please send the appointment to me, 51 West Thirty-fifth street, New York 
City. 
Hon. W. W. Bblknap. 

Seeretary of War, WauhingUm Oitif. 

Although this lettter is the one upon which the defendant obvi- 
ously acted in making the appointment in the name of Evans, as the 
appointment was sent according to the request contained therein, it 
was withdrawn from the War Office by the defendant about the time 
of his resignation and was only produced in pursuance of notice by 
us, as I have already stated. 

Two days after this the respondent made the following appoint- 
ment: 

War Department. 
WaehingUm Oity, October 10, 1870. 
Sir : Under the provisions of section 9S of the act of July 15, 1870, yon are here- 
by appointed a post-trader at Fort Sill, Indian Territory, and will be req^aired to 
assume your duties as such within ninety days from tho elate of this appomtment 
Tou will pleaso report to this Department throuf^h the A^utant-General's Office 
your acceptance or non-acceptance of this appointment. 

WM. W. BELKNAP, 

Secretary qf War. 
Mr. John S. Evans, 
Care of C. P. Marsh, Esq., 51 West Thirty-fifth street, New York City. 

Senators, can any man fail to see the obvious truth shown by this 
letter, and the inferences which are inevitable from the circumstances 
and language employed t Was there ever any agreement, says the 
defendant's counsel to Marsh, between you and Air. Belknap that he 
should share in any money paid you by Evans f Of course Marsh replied 
there was none. But what does this letter show f On its face it is a 
proposition to farm out this appointment for the benefit of Marsh. 
" I want my appointment as post-trader at Fort Sill mide in tbe name 
of Evans, as it will bo more convenient for me to have him manage 
the business for me at present," is the fair import of its language. 
Greneral McDowell was nearer right than appears on the snrface when 
he assumed that Marsh and not Evans was the post-trader at Fort Sill. 

Tho appointment it will be seen was sent to Marsh as requested, 
and Evans on the 1st day of December, 1870, accepted the same by 
letter to the Adjutant-General as provided in the appointment. On 
the 14th of January, 1871, the defendant issued an order as follows : 

A.G.: 

Commanding officer at Fort Sill to be notified to remove all traders from that 
post except Mr. J. S. Evans, who wa<« appointed by Secretary of War under act 
July 15, 1870. I understand that Mr. Walker still remains there with stock qfgoods. 

W, ^ B. 

January 14, 187L 

This was sent on the 17th of February, 1871, to Colonel Grierson, 
in command at Fort Sill, and on the 26th of February, 1871, Colonel 
Grierson reported to the Secret^iry as follows : 

Hraoquartebs, Fort Snx, Indian Tbrrttort, 
February 86, 1871. 
Sir: I have the honor to acknowledge the receipt of communication of Januanr 
17, 1871, relative to thu removal of all traders from this reservation other than J. S. 
Evans, who has heen appointed by tho Secretary of War. 

Immediately upon being informed by Mr Evans that he was prepared to enter 
upon the duties of trader, Mr. Walker was. notified to close his store and remove 
his stock. &c., from the military reservation without delay. (Copy of letter here- 
with inclosed.) 

Mr. Walker, failing to sell his goods to Mr. Evans, was given a reasonable time 
to obtain tho necessary transportation to remove his property, which arrangomont 
was perfectly s.itisfaotory to Mr. Evans, as he informed me then and since. The 
goods, buildings, &o., were all removed about tho 1st of January. 
Very respectfully, your obedient servant, 

B. H. GRIEBSON, 
Oolond Tenth Cavalry, Commanding. 
To the Adjutant-Gkneral, United States Army. 

Washington, District of Columbia. 

We prove by the Adjutant-General that simultaneously with the 
appointment of Evans an order was issued containing the following: 

As soon as Mr. Evans shall be prepared to enter upon thedischarge of his duties, 
you will cause tho removal from the military reservation at Fort SiU, Indian Tor- 
ritory, of all traders not holding a letter of appointment from the Secretary of War 
under said act. 

This the Adjutant- General states was the form of an order sent 
upon the appomtment of each post-trader; but the order of the 14th 
January, 1871, which I have read, was applicable at Fort Sill only. 
Upon the receipt of the order issued upon the apjiointmentof Evans, 
the officer in command at Fort Sill gave notice to the other traders 
at Fort Sill to immediately close their stores and remove from that 
military reservation. There were at that time trading at Fort Sill 
Messrs. Walker, J. C-Dent & Co., and Mr. Durfee. They all had val- 
uable stocks of goods, and it was as detrimental to them to be com- 
pelled to leave as the respondent said to Marsh it would be to Evans. 
But they were in the way of the objects sought to be accomplished 
by appointing Evans for the convenience of Marsh, and so they had 
to " step down and out," no matter at what sacrifice. On the 1st of 
June, 1(570, the respondent issued his order, among other things re- 
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▼okin^ the Army RegolatioDs in regard to sutlers, which are in the 
following words : 

196. The poet ooanoil shall prescribe the qiumtity and kind of clothing, small 
equipments, and soldier's necessaries, groceries, and all articles vhich the sutlers 
may be reonired to keep on hand ; examine the sutler's books and papers, and fix 

"~ of prices of the said goor 

nx the laundress's charges, ant ^ 

197. Pursuant to the thirtieth article of war commanding officers reviewing the 



the'tariff of prices of the said goods or commodities ; inspect the sutler'8 weights and 
measures ; fix the laundress's charges, and make regulations for the post school. 



proceedings of the council of administration will scrutinize the tariff of prices pro> 
posed by them, and take care that the stores actually furnished by the sutler cor- 
respond to the quality prescribed. 

So that hy this act of the defendant Evans was allowed to charge 
his own prices without check or restraint from any one. 

In October, 1871, a serious complaint was made against Evans that 
he was introducing spirituous liquors and wines and ale into the In- 
dian country. The complaint was made by the United States at- 
torney of the western district of Arkansas to the Solkitor of the 
Treasury, and by him on the 28th of October, 1871, referred to the 
Secretary of War. On the 2d of November, 1871^ the defendant in- 
formed the Solicitor that Evans & Co. had the right to take to that 
post ten gallons of brandy and ten gallons of whisky monthly for the 
use of the officers, but no permit had been given Lim to introduce 
any liquors into that country. The defendant has proved that on 
the 28th of October, 1871, the same day Solicitor Banfield referred the 
matter to him for consideration, be, without request from any one, so 
far as appears, and certainly without the advice of the officersstatioued 
at the post, or any of them, issued an order to Evans of his own voli- 
tion, which could not have reached Evans before the letters of the 
2d and 8th of November. On the 8th of November, 1871, the de- 
fendant addressed to the Solicitor the following : 

Wab Dkpabticent, November 8, 1871. 

Sib : In further response to your letter of the 36th ultimo on the subject of the 
alleged illegal introduction of Jiquom, &c.. into the Indian country by certain per- 
sons, among others Evans & Co., of Fort SiU. I have the honor to inform you that 
Hr. John S. Evans, post-trador at Fort Sill, through his friends, denies having 
taken liquor into the Indian countrv without authority. Mr. Evans was appointed 
to the nost'tradership on October 10, 1870. and holds it in his own name, and not in 
that of Evans &, Ck>^ and no complaint has ever been made against him by the mil- 
itary authorities at Fort Sill, he hiekving been regarded a good and law-abiding busi- 
ness man. 

I therefore request that no proceedings be commenced against him without a 
thorough investigation of the cnarges thai he has l>een engt^ed in such practices 
shows they were well founded. 
Very respectfully, &c., 

W. W. BELKNAP, 
Secretary ej TFar. 

The SouciTOB of Tmi Tbbasubt. 

Who were the ** friends" through whom the Secretary had been in- 
formed that Evans denies having taken liquor into the Indian conn- 
try without authority f Nothing could have been heard from Fort 
Sill, as it would have taken at least fourteen days to hear from there 
by mail if there were no delay in the answer. The records of the War 
Department show no such communication by mail or telegraph ; and 
this instruction not to prosecute Evans and the permit of the 28th of 
October were acts of favoritism on the part of the defendant, the 
reason for which will be apparent when we consider the remaining 
evidence iu the case. 

It does apiiear, however, that on the 18th of November, 1871, the 
defendant wrote General Orierson on the subject and received from 
him an answer, as follows : 

f Personal J 
Fort Sill, Ikdun Tbbbitobt, December 8, 1871. 

Sut : Respectfully referring to your letter of the 18th ultimo, I have the honor to 
report that more ale, wine, and porter was introduced by John S. Evans than was 
oontemplate<l by me in my indorsement of July (August; 92. 1871 ; but it was done 
by the authority of the omcer temporarily in command of t^o post while I was ab> 
sent in the Held. 



I do not think that the post-trader has strictly complied with the provisions of 
ny indorsement referred to ; yet I believe it was not his intention to violate the re- 
strictions imposed therein. As to the amount introduced, I respectfully refer you 



to the report of John S. Evans, also to a copy of the indoraemenl authorizing the 
introduction, herewith inclosed. 

Very respectfully, your obedient semnt, 

B. H. GRIERSON, 
OoUmH Tenth UnUedSUUee CaixUry, Vommanding. 
Hon. W. W. Bblknap, 

Secretary <^ War, Waekiiigton^ 2>. 0. 

Although this letter is marke^l *' personal,'' unlike the Marsh letter, 
not so designated, it was placed on the files of the War Office. On 
the 5th December, 1871. the defendant addressed a similar inqniry 
to General Sheridan, to which no answer was ever received or at 
least none appears on the records of the War Office. The alleged ir- 
regularity of Evans being thus bridged over for the time, nothing 
occurred to revive the excitement until the Tribune article of the 
16th of February, 1872. General Hazen, who had been in command 
at Fort Sill, furnished the facts therein stated. This the defendant 
knew, and he also knew the contents of the article so published. 

This publication, after stating the history of the abolition of the 
sntlerships, which were under the control of the council of administra- 
tion as to their charges, and stating the fact that after the war it was 
provided that the Commissary Department should furnish the arti- 
cles theretofore kept by satlers at cost price ; that this was regarded 
as irksome and was disregarded, and that on the recommendation of 
the der'endant the act of 1870 was enacted, concludes with the follow- 
iug quotation from an officer stationed at Fort Sill: 

I have incidentally learned that you have a desire to know whether a bonus is 
required from the traders here for the privilege of trading, and have been urged 



to write you the facts in the case. As there seems to be no secret made of the 
matter and as. In common with all others here, I feel it to be a great wrong I think 
yon will reatUly excuse the presumption which my writing unasked by you mi';ht 
indicate. I have read the contract netween J. 8. Evans, a Fort Sill trader, an«f C. 
P. or C. E. Marsh, of 1867 or 1870, Broadway. Now York, office of Herter Brothers, 
whereby J. S. Evans is required to pay said C. P. or C. B. Marsh the sum of $12,000 
per year, quarterly in advance, for the exclusive privilege of trading on this mili- 
tary reservation. I am correctly Informed that said sum has been p9id since 
soon after the new law went in force, and is now paid, to include some time in Feb- 
ruary next This is not an isolated case. I am informed by officers who were sta- 
tioned at Camp Supply that Lee St, Boynolds paid 1 10,000 outright for the same ex- 
clusive privilege there. Other cases are talked of, but not corroborated to me ; suf- 
ficient to state, the tax here amounts to near $40 per selling day, which must nec- 
essarily be paid almost entirely by the command, and you can readily see that 
prices of such goods as we are compelled to buy must be grievously augmented 
thereby. It not being a revenue for the Government and Mr. Marsh beine an en- 
tire stranger to every one at the poet, it is felt by every one informed of the fftcts 
to be, as I said before, a very great wrong. 

On the 17th of February, 1872, the defendant addressed to the 
commanding officer at Fort Sill the following order and inquiry : 

Wab Dkpabtmknt. 
WatMngton OUy, February 17, 187S. 

The commanding officer at Fort Sill will report at once directly to the AcUutaat- 
Oeneral of the Army, for the information of the 8ecretar\' of War. as to the busi- 
ness character and standing of J. 8. Evans, post-trader at that post, whether bis 
prices for goods are exorbitant and unreasonable or whether his goods are sold at 
a fair profit; whether the prices charged now and since his appointment to that 
position by the Secretary of War, under the act of July 13. 1870, are higher than 
those charged by him prior to that appointment, when he was trader under previous 
appointment; whether he has taken advantage of thefact that he is sole trader at 
that post to oppress pilhshasers by exorbitant prices ; whether he changes higher 
prices to enlisted men than to officers ; and whether he has complied with the re- 
quirements of the circular of the A^utant-Generars Office issued June 7. 1871. 

The commanding officer is expected to make as full and as prompt report as is 
possible. 

W. W. B. 

It will be observed there is not a word in this about the real evil, 
the payment of the $12,000 per year quarterly in advance, one- 
half of which had been regularly sedt to the defendant as we have 
proved. 

The response of Greneral Orierson shows how a disinterested and 
faithful officer performed his duty, and is as follows : 

Headquarters, Fort SaL, Ixdiax Terrttort, 

February 28, 1878. 
Adjutakt-Gknbral, UKTriD States Army, 

Washington, D. 0. 

Sir : I have the honor to acknowledge the receipt of your letter dated February 
17. 1873, relative to the post-trader at this post 

I understand J. S Evans's character as a business man is good, and he has here- 
tofore given general satisfaction ; but Mr. Evans is absent, and h&6 been for some 
months, and nas associated with him J. J. Ilshor, now also absent^ who has had 
control of the establishment and who claims to have the great«r pecuniary interest 
in the business, (the business being conducted, however, under the name of J. S. 
Evans.) Repeated complainta have been made to me of the exorbitant priceH at 
which goods were sold by them, and when I have represented the matter to the 
firm they replied that they were oblige<l to pay 1 1 '2.000 ye rly (to a Mr. Marsh, of 
New York City, who they represent was first appointed post-trader by the Secretary 
of War) for their permit to trade, and necessarily had to charge high pi ices for their 
goods on that account. I have repeatodl v urged them to represent this matter in 
writing to me, in order that I might lay tue matter before the proper authoiity to 
relieve the command of this burden, upon whom it evidently falls ; but they de- 
clined to do so, stating that they feared their permit to trade would be taken from 
them. / 

As the prices could not be regulated by a council of administration, tlie trader 
not being a sutler, it has l>een contemplated by some of the officers of the garrison 
to represent this matter, without reference to J. S. Evans, through the proper mil- 
itary cluuinels, but as it was claimed that the authority for tbo tradership emanated 
from the Secretary of xVar it was feared that that course might be constraed as tak- 
ing exception to the action of superior authority. 

The prices are considorably higher since his unMintment by the Secretary of 
War than previously, and he has undoubtedly takln advantage of his position as 
sole trader in charging these exorbitant prices, giving the reasons above quoted, 
stating that he could not. under the circumstances, sell gooc^s at lower prices. 

It has also been reported to me that he charges enlisted men greater prices for 
the same articles than be docs officers, and. at aU events, it is very eviucnt that 
tlio officers and men of this garrison have to pay most of the •la.'ooo yearly, re- 
ferrefl to above, they being the consumers of the largest portion of the stores. 

I feel that a great wrong has been done to this command in being obliged to pay 
this enormous amount of money under any circumstances ; the lai^est portion of 
which, at least, has been taken from the officers and enlisted men of this post, 
nearly all the money of the latter mentioned going to the trader. The responsible 
party of this great iivjustice should bo hM responsible and be obliged to rcfuud 
uio money. ^ 

If J. S. Evans baa not paid this exorbitant price for permission to trade, as stated 
by him. his goods shoulo be seized and sold tor the benefit of the post fund. 

In order to insure a h(«althy comjietition, to reduce t^ho piioe of goods, nud to re- 
lieve the officers and soldiers of tuis garnson from this imposition. I recommend 
that at least three (3) traders be appointed, and that those appointmenta l>o made 
upon tbe recommendation of the officers of the po>tt ; that each trader be known to 
be interested only in his own house, and that they be obliged to keep such ar- 
ticles as are reoiured for the use of officers and enlisted men of the Army, and to 
sell them at moaorate prices. 

The trader complies with circular of A. G. O. issued June 7, 1871, as far as I am 
aware. 

The buildings, (store, Ac.,) however, are not convenient to the present garrison, 
having been built at the time when the command was in camp, 
very respectfully, your obedient servant, 

B. n. GRIERSOX, 
OolonH Tenth Valvary, Commanding. 

Beoeired in the office of the Adjutant-General March 0, 1879. 
[Indorsement.] 
War Departmkkt, A. G. O., March 11, 1878. 

Respectfully forwarded to the Secretary of War, with application of C. P. Marsh 



for traderahip at Fort SilL 



E. D. TOWXSEXD, 

A^utant-OeneraL 
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What action did the defendant take on the receipt of this which the 
proof shows was on the 9th March, 1872 f None whatever. While he 
buonld have at once issued an order removing Evans, as the President 
did when the facts were brought to his knowledge, he forbore action 
mitil General McDowell waited on him and told him it was a ** thing 
that would be damaging to the service if it was not at once corrected,^ 
General McDowell also told him it concerned him personally. The 
Secretary said in substance that these traders were not sutlers and 
the military had no power to control them. He had obtained the un- 
qualified opinion of the Judge- Advocate-General, dated March 16, 1872, 
tnat he had not and could not exercise control over post-traders as 
to the prices at which they should sell goods to soldiers and others. 

Tet, with the concurrence of General McDowell, who was acting 
upon the mistaken view that Marsh was the post-trader and Evans 
his agent, he issued the order of the 25th March, which the A^futant- 
General says is all the notice he ever took of General Grierdon's letter ; 
and to this order I desire to call the particular attention of Senators. 
It is as follows : 

ICircnlar.] 

War Dbpabtmbnt, 
Wcufdngton City, March 25, 187S. 

L The ooimoil of administration at a poet wbero thero is a post-trader will from 
tbne to time examine the post-trader's goods and invoices or bills of sale ; and will, 
subject to the approval of thepost-oommander, OMtablish the rates and prices (which 
should be fair and reasonable) at which the goods shall be sold. A copy of the list 
thus established will be kept posted in the trader's store. Should the post-trader 
feel himself aggrieved by the action of the council of administration, he may appeal 
therefrom through the post-commander to the War Depargnont. 

II. In determining the rate of profit to be allowed, the council will consider not 
only the prime cost, freight, and other charges, but also the fact that, while the 
tnuler pays no tax or contridution of any kind to the i>ost fund for his exclusive 
privileges, he has no lien on the soldier's pay, and is without t^e security in this 
respect ouce eqloyed by the suUers of the Army. 

III. Post-traders will actually carry on the business themselves, and will habitu- 
ally reside at the station to which they are appointed. They will not farm out, 
sublet, transfer, or soil or assign the business to others. 

IV. In case there shall be at this time any post-trader who is a non-resident of 
ihe post to which he has been appointed, he will be allowed ninety days from the 
receipt hereof at his station to comply with this circular or vacate his appointment. 

V. Post-commanders are hereby directed to report to the War Department any 
failure ou the part of traders to fulfill the requiremenu of this circular. 

VI. The provisions of the circular from the Adjutant-General's Office of June 7, 
1871, will continue in force ex ce pt as herein modified. 

By order of the Secretary of War: 

B. D. T0WN8END, 

AeljtUant-OenemL 

It will be seen, as stated by my learned associate [Mr. McMahon] dur- 
ing the trial, that this order entirely fails to correct the real evil, that 
is, the payment by Evans to Marsh of $12,000 a year as a consideration 
for receiving the appointment and retainiug the post. It is true it 
professes to vest in the council of administration the power to-ex- 
amine the post-trader's prices, which the Judge- Advocate had just in- 
formed him he had no power to do, and to determine the prices at 
which the trader should sell, which should be fair and reasonable, oon- 
sidering not only the cost ami freight, but the fact that the trader had 
no lien on the soldiers' pay as sutlers had, and then adds : 

Should the past-trader fed himself aggrieved by the action </ the co%mcH i\f adminia- 
tration he inay appeal ther^rom to the War Department I 

Huw Marsh and Evans must have been gratified when they saw 
this order. The only effect it had on their arrangement w.ns to re- 
duce the amount to be paid from $12,000 to $(5,000 per year, of which 
reduction, as well as the Agreement with Evans, Marsh testifies he 
informed the defendant within a month after the Tribune article— 
the first time he saw him after, which was in New York — and the 
8ecretarv then informed him Hazen inspired that article, but made 
no iuquiry as to the terms of the contract with Evans or as to why 
the amount had been reduced from twelve to six thousand dollars. 

A part of the evidence of General McDowell is very pertinent in 
this connection, and I ask leave to call attention to it. It is as fol- 
lows: 

Question. (By Mr. Carpentbb.) I ask you. General, whether on reflection and 
after looking at that article you tbiuk you were or were not mistaken in saying 
that you supposed that Marsh was the post-trader at the time you ha^l your inter- 
view with the Secretary of War ? 

Antiwer. I can hardly ssiy what particular relations Marsh or Evans had with 
tills matter. The Secretary told me he had appointed Marsh, and I supposed he 
had received the otlice. Whether he had tranarerred it, or assigned it, or sublet it, 
or farmed it out, or what relations he had with it was not, in my mincl, a very spe- 
cial question. What I wanted to do was to correct an abuse ; but whether the form 
was that Marsh waH the ti'ader or the other man was the trader was not so much in 
my mind as to discuss the question that was then up 

Q. Was it of any importance whether Marsh was the trader and Evans his agent, 
or t he reverse I 

Mr. Manager McMahon. O, tou do not Insist on that question. 

Mr. CAttrKXTER. If not I should not have asked it. (To the witness:) What I 
mean is. would it have made any ditTerence with the order which you were to draw 
if you had known the fact te be exactly the reverse? Would not this order as you 
drew it have covered the abuse in the one case Just as well as the other f That is 
the question. 

Mr. Manager McMauom. We withdraw the objection. 

The Witness, (to Mr. Carpc*nter.) I do not understand you. 

Q. (By Mr. Caupentbu.) The question is this: Suppose you had known that 
EvaiiH was thetmderand lived at ITort Sill and that Marsh wan not the trader, 
would vou have drawn this order in any diCfereut terms than you did emplovf 

Mr. Manager Hoail Do y<m mean to suppose in your question that Marsh re- 
ceived any sum of money from Evans! 

Mr. CAia'B.N'TBR. If that occurs to me I will put it in my question. It had not 
occurred yet as part of my question. 

The Witness If the case was otherwise, it would have been different, of course. 

Q. (By Mr. Cabpbntbb.) How different would it have been f Sappoae yon had 



thought at the time that Mr. Marsh was the trader and lived in New York, what 
order would you have drawn diifijrent fmm this? 

A. That is what I supposed was the case, that Mr. Marsh was the trader Uvtuif 
in New York substantially, whether in form or not; and he had the control ot toe 
place as evidenced by the fact of his receiving this large tribute. 



O. As you supposed ? 



1 



As was true, and seemed to be understood. 

Q. Suppose the case had been exactly the reverse, and you supposed that Mr. 
Evans had control of it and was the trader, and not Marsh ; would your order have 
been drawn any difterently f 

A. I do not know. 1/themanvHureeiding atthepott,Idonotthinkitv>ouldhave 
tugaetted ititelf to my mind to toy he should go there, 

Q- That is one thing. Now let me call your attention to the first part of this or< 
der, to see if that is not the material partof it after alL Please read the first clause 
of the order. 

A. Itls— 

"I. The council of administration at a post where there is a post-trader will from 
time to time examine the post- trader's goods and invoices or bills of sale; and will, 
subject to the approval of the post-commander, establish the rates and prices (which 
should be foir and reasonable) at which the goods shall be sold. A copy of the list 
thus established will be kept posted in the trader's store. Should the post-trader 
feel himself aggrieved by the action of the council of administration, he may appeal 
therefrom through the post-commander to the War Department" 

Q. Now I want to know why that order would not have corrected the abuse there 
without regard to whether the trader Uved at the post or not, if the order had been 
executed by that council ? 

A. Very likely it might have done so. 

Q. Would it not have done so t 

A. I do not know. 

Q. Can yoQ conceive how it could fail to do ft f 

A. Yes; because it has failed. 

Ite-examined by Mr. Manager McMahon : 

Q. Did I understand you to say that General Belknap told yon he had appointed 
Marsh? 

A. He told me that he had offered the place to Marsh; I think he said he had 
offered it or had appointed him. and he told me why, under what circumstances. 

^ What were tnose circumstances ? What circumstances did he toll you I 
It was something b aring on the relations between Mr. Marsh and his wife. 
Friendly relations between them ? 
Relations of kindness while she was sick. 

Q. Do yon reminnber tJhe time that she was siokt 

A. I do not. 

Q. In this interview between yon and General Belknap, did he make any allnslon, 
or did you, to the fact that Evans was paying Marsh 112,000, as stated in that Trib- 
une article? 

A. I made it in the beginning of my conversation with him. 

Q. What did the general say in auMwer ? 

A. I cannot recollect that he said anything in answer to that, further than to 
ask me to draw up such an order as would correct the abuse which I had stated to 
him, that complained of . 

Q. Did he request yon then to draw np an order to correct the pajrment by Evans 
to Marsh of 113,000 a year ? 

A. No, sir. 

What has heeonie of the deht of gratitude to Mrs. Marsh for her 
kindness to Mrs. Belknap in her illness f The natural expression of 
oblij^ation would have heen to her. Marsh was about his business and 
at his store. Suppose, Senators, that the defendant had told General 
McDowell the truth, as he now claims it and as is abundantly estab- 
lished by the evidence — suppose he had said, '* General, I promised 
the place to Marsh, who had no support, in consideration of his kind- 
ness to my wife when ill at his house in September, 1870 f At the re- 
quest of Marsh I appointed Evans, which Marsh stated would be more 
convenient to him at present. Evans has paid Marsh $12,000 per year, 
as stated in the Tribune article. One-half of that sum Marsh has 
sent to me quarterly in advance : the first $1,500 for my wife, the next 
two payments of $1,500 each for my child, and since the decease of 
the child the like quarterly payments have been made to me for my 
own use and I have received and used the money, * asking no questions 
for couscienco sake.' '' • If he had said this, does any Senator or any one 
who hears me suppose that General McDowell would have drawn the 
onler of March SS I On the contrary, he would have fled from the 
War Department as from a pestilence, knowing that his kind offices 
would no longer be of any avail to the defendant. But the defend- 
ant concealed the truth, and, as I have already said, allowed General 
McDowell to act upon a mistaken theory, and that is the reason why 
the order made, and which it was supposed would correct the evil, 
in no manner reached it except to work the reduction from twelve to 
six thousand dollars. The onler did not in fact accomplish that. It 
was the alarm created by the Tribune exposure and the fear that if 
twelve thousand continued to be exacted from the soldiers it would 
inevitably lead to an investigation and would develop the monstrous 
iniquity and fraud with which the whole scheme leading to the ap- 
pointment of Evuns was tainted. 

Senators, in this connection I will call your attention for a moment 
to the evidence of General Hazen. He appears to have been an ear- 
nest supporter of the policy of the law of 1866 or 1867, which made 
provision that soldiers should be supplied with goods at cost. He 
estimates that it would have been a saving of two millions annually. 
Having command at Fort Sill and learning the complaints there about 
Evans, he wrote the facts upon which the article in the Tribune was 
based. He was summoned and appeared before a committee of the 
House and gave his testimony. Although that evidence has been ex- 
eluded on this trial, it is evident the defendant knew what it was. 
He also knew, for he complained of the fact, that Hazen inspired the 
article in the Tribune. Yet the defendant never made any inquiry 
of Mr. Smalley, the correspondent here who wrote the article, or of 
Whitelaw Reid who published it. He asked General Grierson for 
a report which he received before the order of the 25th of March, and 
upon which, as I have stated, no official action was ever taken. The 
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letters of Qeneral Hazen, written since to the defendant and to Mr. 
Clymer, are put in evidence to destroy his credit. I snhmit, Senators, 
that the letter to the defendant, written at his request after the 
Secretary had seen Hazen and frowned upon him as a military su- 
perior, so far from detracting from the credit due to General Hozen, 
strongly supports him for his sincerity and his subordination to su- 
perior authority. Even Qeneral Grierson, as Senators will remember, 
states in his answer of the 28th of February, 1872 : 

I h%yo repeatedly urged them— 

Evans & Co. — 



to represent this matter in writinir to me, in order that I miffbt lay the matter be- 
fore the proper authority to reliere the command of this burden, upon whom it 
evidently falls; but they declined to do so, ttating thoX they /tared their permit to 



trade tooiUd be taken from thent. 

As the prices could not be regulated by a council of administration, the trader 
not bein^c a sutler, it has be^i contemplated by some of the officers of tbe garrison 
to represent thts matter, without reference to J. S. Evans, through the proper mil- 
itary channels, but as it was claimed that Uio authority for the trader^hlp ema- 
nated ftt>m the Secretary of War U toas feared that that cotiree might be conetnied at 
toting exoeption to the amon qf euperior authority. 

Here is the same fear of superior authority expressed and exhibited 
by Hazen. A great and insufferable evil could not be even reported 
to the Secretary of War through military channels without fear that 
the course might be construed as taking exception to the action of su- 
perior authority ; a very delicate hint by General Grierson, ns the 
request of the Secretary gave him the opportunity to make It, that 
the Secretary probably knew all about the matter and it had received 
his sanction. 

Why, I repeat again, Senators, did the defendant pass by this most 
important letter ind the terrible disclosures it contained without ac- 
tion and without any instructions to General Grierson to conxjct the 
evil f There is, there can be no o^her answer than the one disclosed 
hf the case, that he had appointed Evans at Marsh's request and for 
his benefit, as an act of kindness to hiro, and that Marsh was remit- 
ting to him quo.rterly one-half of the $12,000 he received from Evans. 

Mr. Marsh st>atee that ho was accustomed when he received a lemit- 
tance from Evans under the contract of the 8th of Oct<»ber, 1870, to 
write the defendant in substance, ** I have a remittance for yon from 
the S. W. ; how shall I send it ?" He states that in answer thereto 
he received instruction by mail to send by express or by certilic»t« 
of deposit or to purchase a government bond, or to hold the money 
to bo paid personally, and in one Instance to be paid to the wife of 
the defendant. The defendant admitted the receipt by an " O. K.," 
and his letters as received were destroyed by Marsh. In one or the 
other of these modes Marsh states he remitted and paid to the defend- 
ant one-half of all the money he received from Evans. We show by 
Evans and Fisher that $3,000 was sent by them to Marsh quart'Crly 
up to Febniary, 1872, and semi-annually afterwonl down to the fall 
of 1875, including an advance to Febniary, 1876. Their accounts are 
brought to coafirm the correctness of their statements. Marsh states 
that he depositod the money in the National Bank of Commerce, Now 
York, and checked it out for the nurpose of paying the defendant. 
We show by the books of that bank and the evidence of the assistant 
cashier, Mr. King, that Marsh mode deposits corresponding j^encrally 
with the remittances of Evans and drew checks corresponding gen- 
erally with the payments to the defendant. 

The witness identifies four certificates of deposit. One for $1,500, 
dated November 10, 1871, is indorsed by Marsh to the defendant, and 
by the defendant to C. F. Emery, by whom we prove he loaned the 
money at the request of the defendant in Iowa upon a note and mort- 
gage haviug three years to run ; that the loan has been renewed for 
three years more, and the interest notes on the renewal are made 
payable to the defendant's present wife, but the original mortgage 
and note are in the defendant's name. Since Marsh has testified that 
the defendant's present wife was never to have any interest in this 
money, and that all which was sent after the death of the defendant's 
child in 1871 was for the defendant's use, we do not regard this 
change in the interest notes as of any importance. Another certifi- 
cate for $1,500, dated January 18, 187^, indorsed by Marsh to the de- 
fendant. This we trace by the evidence of Mr. William H. Barnard, 
the clerk of the receiver of the First National Bank of Washington, 
and, by a deposit ticket, in the handwriting of the defendant, into his 
private account in that bank on the 2l)t.h of January, 1872, and Mr. 
Barnard identifies the last-named certificate as being part of such 
deposit and as having passed through the bank, as the indorsement 
upon it shows. The other two are certificates dated October 9, 1874, 
one for seven and the other for eight hundred dollars, both indorsed 
by Marsh to the defendant, and by him indorsed to other parties. 

We also show by the ofilcers of the Adams Express Company the 
receipt of money packages by express to the defendant from Marsh 
and from R. G. Carey ^ Co., the firm of Mr. Marsh, in whose name 
he states some of the later remittances were made, as follows : No- 
vember 1, 1870, $1,500, receipted by defendant in person ; January 17, 
1871, $1,500, receipted by tlie defendant; April 17, 1871, $1,500, re- 
ceipted by the defendant; November 4, 1873, §1,500, delivered to Mr. 
Crosby for the defendant ; April 10, 1874, $1,500, from Carey &, Co., 
receipted by Barnard for the defendant ; May 24, 1875, $1,500 from 
Carey Sl Co., receipted by Crosby; November 8, 1875, $500 from 
Carey d& Co., receipted by defendant. We prove by Crosby and Bar- 
nard thfit they wore clerks in the defendant's ofiQce, and authorized 
to receive and receipt packages for him. Mr. Marsh states that he 



paid the last half of $1,500 to the present wife of the defendant by 
his direction at the Saint James Hot^l in New York in November or 
Decemlier, 1875. We show the defendant to have been in New York at 
several times when payments were coming from Evans, and Marsh 
states that except as he sent by express or certificate of deposit or 
the purchase of a Government bond, he paid the defendant person- 
ally and generally in New York. 

I should weary the patience of the Senate if I pursued this inquiry 
in detail any further. The evidenee of these quarterly payment-s 
down to Febroary, 1872, and of the half-yearly payments from that 
time down to November, 1875, is so full and complete as to leave no 
room for doubt on the subject, and Marsh is so completely confirmed 
by the evidence as to leave no question as to his being entitled to 
credit for all he doos remember. He is not a willing, but, on the con- 
trary, a reluctant witness. We show by Mr. Clymer that in the gen- 
eral statement he prepared he failed directly to implicate the defend- 
ant. It was only by direct questions that the facts were drawn out. 
The case discloses he was anxious to so adjust matters as to save ex- 
posure. His letter to the committee before the examination, which 
was read to the defendant, discloses that fact. When pressed, he 
said: 

If I swear I shall tell the trath, and that will rain Secretary Belknap. 

When, therefore, the witness Marsh gives it as his best recollection 
he conversed with the defendant on the evening of his wife's funeral 
and was directed by him about sending the money, we submit he is 
entitled to belief, affhough his memory is vague on the subject. The 
subsequent acts of the parties fully confirm him in such statement. 

When asked by us whether the defendant knew from what source 
this money came, the witness Marsh answered : 

I ahonld say that I presume he did. 

Standing by itself this would not be a venr satisfactory item of evi- 
dence, but the Senator from Wisconsin [Mr. Howe] and the Sena- 
tor from Iowa [Mr. Wright] addressed to him the following ques- 
tions, and the answer of Marsn, especially to the last question, throws 
a flood of light upon this case: 

Mr. nowE. If the court has not dosed its case, I should like to hare tho ques- 
tion answ ered which I send to the Chair. 

Tho Prksidiemt pro tempore. The question of the Senator from Wisconsin will 
bo read. 

Tho Chief Clerk reatl as follows: 

Q. Wofl tho money which jon sent to General Belknap designed for his use or 
for the use of some other person t 

A. I sent it to hiro originally according to what I have heretofore stated occnrred 
on the night of the funeral, ft ma^' bo pn^snmed that it was sent for the child, but 
I continued sending It after the child's death to the General, and I always pre- 
sumed it was for him. 

Mr. WuKiUT. I have a question I wish to propound, and I will read it in the 
iirnt instance, as it is not very legible. 

Q. Tou sixid on yesterday that you presumed that General Belknap knew from 
whom the money sent him was received. Now state what led you to so presume, 
or upon what you based this presumption. 

Mr. Carpentbr. We object to this question. Let it be read again. 

The PRB8IDBNT pro tempore. The qnestion will l>e read by the Secretary. 

The Chief Clerk read the interrogatory of Mr. Wuioiit. 

The question being put, was decitled in the affirmative. 

The PttSsmBNT pro tetMore. The witues.H will answer the question. 

The WiTXBKS. I said I presumed he knew where it came from. 

Mr. Cari'ENTBIL Now it appears there was a roisuke, as I thought The 
question does not correctly state the case to the witness. The question and answer 
yesterday were exactly tms: 

*' Q. Did General Belknap at this time know where the money was coming from 
that was being paid to him f * 

*'A. I should say that I presume he did." 

The PUB8IDRNT pro tempore. The question will be answered. It will be read 
again to witness. 

The Chief Clerk again read the question of Mr. Wright, as follows : 

Q. You said on yeHterday that you presumed that General Belknap knew from 
whom the money sent him'was received. Now state what led you to so presume, or 
uiiou what youoased this presumption. 

Mr. Manager McMahon. Before the question is answered, there is a misunder< 
standing as to what the real meaning of the answer given yesterday is. Our object 
in putting the question was to ascertain whether Belknap knew whore tho money 
was coming from, not the person, not the man from whom it came, but tho place. 

Mr. Wriout. This question covers the whole ground. 
- Mr. Manager McMahom. Go on. 

The WiTikRSS. Ipreeumed that he knew, beeaut^ he had appointed Mr. Evana to 
this poet at my req^ieeL I had no other buiineee traneaetion toith Qeneral Belknap 
iohatever except tending thie money. I hud eometimee farwvrded him requeete of 
Mr. Ev€me tent to me for certain priviUget wanted around the fort I cannot give 
detaile partieularly. hit a kind of general knowledge ariaing from our rekUiont 
together. 

There is equal force and pertinency iu the two questions propounded 
to the witness by the Senator froui Indiana [Mr. Morton] and the 
answers of Marsh to the same : 

Mr. Morton. I submit tho following interrogatory : 

S. Did General Belknap personally or through any person or by letter ever in- 
re of ymi why this money was sent, and did you in any way ever assign a reason 
to hiro for it? 

A. Never to roy best recollection. 

Mr. Morton. I proposes the following question : 

Q. How often after the first money was sent to Itolknap and before your exami* 
nation before the committee of the House did you meet General Belknap, and 
was the money ever referred to in conversation at any of these interviews ? 

A. For the first two or tJireo years, I saw him perhaps two or three tiroes a year. 
The first money I sent G«uer.il' Belknap must have been iu the spring of lo71. I 
suppose probably through that year and 1872 and 1873 I raet hiro two or thrco 
times a yt^ar ; but I have no recollection of the money having bedn referred to in 
any couVei-sation between us. 

Why this reticence ? Legitimate business transactions would have 
been the subject of conversation without doubt. The only occasion 
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when the defendant broke silence was the next time he met Marsh 
after the Tribune article. He asked Marsh if he bad a contract with 
Eyans, and Marsh replied he had. Marsh asked him who inspired or 
wrote that article, and the defendant said GeDeral Hazen. Marsh 
then told him he had reduced the amount from (12,000 to $6,000, and 
the defendant said nothinf^. Could the receipt of money after that 
have been innocent, especially when only half as much was sent as 
before, or half of six instead of twelve thousand dollars per year. 

Senators, there is no escape for the defendant upon the question of 
hisffuilty knowled^ as to the source from which this money came. 

He made no inquiry of General Hazen or Mr. Smalley or Mr. Beid 
as to the Tribune article. He took no notice of the grave charges 
made by General Grierson in his letter of the 28th February, 1^2, 
for which, as I have said, any disinterested and upright officer would 
have removed Evans on tiie spot. He disregarded General Grierson's 
recommendation to have three post-traders and competition. He 
overlooked and covered over with pretenses clearly false the charges 
made against Evans in the fall of 187 1. He kept Evans in place with 
full knowledge he was paying; this large bonus to Marsh and taking 
it out of the soldiers in exorbitant prices because he was securing to 
his own use one-half of all that Evans paid to Marsh. A more fla- 
grant case of a breach of official duty was never presented for the 
consideration of any tribuoaL 

There is a maxim of the law that when the circumstances of a 
case are fairly calculated to put a person of ordinary care and pru- 
dence upon inquiry, and he omits to investigate, he is presumed to 
know the real facto, and is chargeable the same as though he made 
inquiry and ascertained the truth. In criminal cases the rule is that 
when the evidence fairlj^ construed creates a presumption ag:ainst 
the defendant which if innocent ho could explain, and he fails to 
give the explanation, the presumption is thereby strengthened. 

This august tribunal can never decide, and with great confidence I 
submit that no member of the court, in view of the facto of the case, 
can find any ground in the case for an intelligent opinion that the 
defendant for a period of over five years could be the recipient of 
over |21,000, in installmento of $1,500 each at regular intervals, with- 
out any business transactions with Marsh or any relations except 
those discloeed by the letter of the 8th of October, 1870, and yet be 
ignorant of the source from which the money came or the motives and 
purposes with which it was sent. The receipt and use of the money 
from time to time without in<]^uiry as to why it was paid impliea guilty 
knawItdgCf and no man of the mtelligence of the defendant can escape 
the imputation. 

If such receipt, by an officer making an appointn:ent from the per- 
son at whose request it was made, for so long a period, as this case 
discloses, does not constitute official corruption, by what name in the 
law of official rectitude shall it be designated T For how long a pe- 
riod must thev continue before ripening into official crime and tuipi- 
tude t The defendant assumes that the receipt of a single present 
without some excuse, by which it could be interpreted as having been 
made for some other purpose tban for a purpose to reward official fa- 
vors, would constitute such crime. Hence the weak excuse set up in 
this case, that Mrs. Belknap was placed under lasting obligations to 
Marsh for his kindness to ner. If Marsh had sent a single present 
of $1,500 to Mrs. Belknap with an explanation of the motive which 
prompted him to make it, even if sent through the hands of the de- 
lendajit, he might be hold innocent of wrong. But the money was 
sent without explanation, except as Marsh states he wrote : 

I hftve a remittMioe for joa from the S. W, How shall I Mod it f 

Thereupon he received his instructions. 

One Senator [Mr. Dawes] asked Marsh the following question : 

Hr.DAWBB. I with to irat a onMtion which I de«ire to have answered. 
The Phbsideht pro Unvpctt. The Senator from HaMaohosetto sabmits an inter- 
rogatory, whloh will be read. 
The Chief Clerk read as follows: 
, Did yon or any other person to yonr knowledge ever explain to (General 
vaxQ what " Southwest " means in your letters informing him that you had a re- 
mittance for him f If so, state the explanation. 
A. Never, to my knowledge. 

The Senator from Illinois [Mr. Logan] then propounded the follow- 
ing question : 

Q. From the oonrersation with the present Mrs. Belknap, mentioned by yon in 
yonr answer to my former interrogatory, yon spoke of an nnderstandlng with the 
zormer Mrs. Belknap, now deceased. Please state what that nnderstanding was. 

TheWmncss. I think not. 

Hr. CoxKUKO. What does the witness mean when he says he thinks not ? 

The Wrmsss. I do not think I stated that I had an nnderstanding with Mrs. 
Belknap. 

Q. (By Mr. Cabfbxtbb.) As I understand, the first money that yon sent was sent 
to the former Mrs. Belknap, now deceased t 

A. Yes, sir. 

And that was sent without any arrangement between you and anybody f 

L. Yes, sir. 

O. A dean, clear present ff 

A. Yes, sir. 

Mr. Logan. The witness spoke of a conversation about the child ; that the money 
would now go to the child according to some former understanding. 

The WrrNBSS. / wnd viiih OtnertU Belknap, not vrith Mn. Belknap. I said that 
I was under the impression at one time that X had said something to Oeneral Bel- 
knap himself the night of the funeral ; that I certainly had an understanding with 
him or with Mrs. Bower, because Mrs. Belknap was then dead. 

Q. (By Mr. Manager McMahon.) Had the present wife of General Belknap at 
any tune any interest in the money that was sent to General Belknap by you f 

A. ITot to my knowledge. 
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It is very evident from this answer of Marsh that he had an ar- 
rangement or understanding with General Belknap about the remit- 
tance of this money from time to time. In those cases where the 
money was paid in person what does the evidence disclose f The 
Senator from Maryland [Mr. Whytb] asked Maish this question : 

Mr. Whttb submitted the following question in writing : 

Q. When you paid to General Belknap money in person did yon hare any con- 
rersation with him about the source whence the money came orlnany way regard- 
ing it? 

A. I did not. 

At least $6,000 was thus paid by Marsh to the defendant after the 
death of his^ife and child, and while he, as Marsh says, was entitled 
to the money for his own use. No receipt was given, no account kept, 
no inquiry made, not a word said. Did not the parties understand 
the reason for the payment and the source from which the money 
came f This was after General Belknap had been informed of the 
contract between Evans and Marsh aud after the defendant had re- 
fused to interfere with Evans or apxK>int other post-traders as re- 
quested by General Grierson. The General did not even respond as 
when the money was sent by express or mail with an "O. K." This, 
I suppose, is one of the military ciphers used during the war by Gen- 
ei^l Belknap. It certainly had a higher signification than that placed 
upon it by the ordinary Yankee, because it was used by a high official 
and dignified Cabinet officer. Marsh was not asked and it does not 
appear when the payments were made to the defendant personally 
whether he gave a wink or a nod or graciously smiled upon his ben- 
efactor. The probability is that after counting the money and ascer- 
taining that the amount was correct he simplv said " O. K.'' 

Senators, suppose that during your six years' term men having bills 
pending before the Senate which it was in your power topass or re- 
ject had been in the habit of sending yon each $1,500 semi-an- 
nually, without a word of explanation, would you have been willing 
to accept and use the money, even though you learned it afforded 
the donors *' pleasure to send it," and though they should protest in 
the language of respondent's counsel [Mr. Carpenter] that each suc- 
cessive payment was a "clean, clear present?" 

I confess my amazement that distinguished counsel should suppose 
they can impose upon the credulity of a^ man a theory so absurd 
and so repugnant to a decent regard for official purity as this theory 
that these repeated payments by Marsh to Belknap were each and 
all ** clean presents," involying no turpitude and no want of official 
integrity. 

I have said that the letter of General Hazen written to the defend- 
ant at his request on the 12th of September last, after a personal in- 
terview between them, evinces that submission to superior authority 
which is shown by General Grierson in his letter of the 28th Febru- 
aiy, 1872. 

The letter of General Hazen to Mr. Clymer dated the 15th March 
last, which the defendant has been pleased to introduce, discloses 
how a faithful military officer can speak when the restraint of supe- 
rior authority has been removed. I desire to call the attention of 
Senators to that letter. It is as follows : 

Cmr or Msxioo, March 15. 

Dear Sm : The papers of the 4th inatant brought me the reenlt of the Belknap 
investigation. By referring to the proceedings of the House Military Committee 
of Maixh, 1S7S, you will lind precisely the same information given by me then a« 
that upon which yoar investigation was founded. Mr. Smalley, the then clerk of 
that committee, published in the New Tork Tribune the purport of my evidence, 
which only referred to the black-mailing of the post-traders, and not to the final dis- 
position of the money ; but he added to ft the presumptive disposition, which is now 
S roved to have been true. The Secretary of War took the newsputer paragraph 
» the President, as he has since said, remarking: "Mr. President, have you seen 
the article in the New York Tribune of this morning referring to me » " To which 
the President replied : *I have, aud do not believe a word of it" The Secretary 
thou said : '* If 3'ou do believe it, I am no longer fit to hold a place in3rour Cabinet.^' 
This was the end of the matter both with the President and Congress, leaving it a 
question of veracity between the Secretary and myself. 

I have waited patiently four years, never doubting I shall be finally vindicated, 
though at times feeling very heavily the weight of displeasure of those high in 

Siwer for dariug to tell the truth respecting the great outrage upon the Army, 
y object from the first was not only to relieve the Army from this outrage, but 
to obtain the execution of a most excellent law passed in 1866, requiring the Com- 
missary Department to furnish to enlisted men at eost the articles usually furnished 
them by sutlers. This most admirable arrangement, which is virtually carried 
out in oil other armies, would be worth to the enlisted men #2,000,000 annually, 
and cost nothing but a lltUe extra work to the Commissary Department This de- 
partment has oppo8e<l this law from the first In setting this law aside vitality 
and value were given to the post-tradershipa whloh could be done In no other way. 
The law itself hw even been omitted from the Bevlsed Statutes. To secure this 
most useful end was my only purpose. In the antnron of 1875 the Secretary visited 
my post, receiving my most cordial hospitality, which was fully accepted. I 
thought this a proper occasion for a renewal of our old and friendly relations, as 
we had served together in the war. I therefore wrote him a sincere letter looking 
to such a result, &o«igh I felt entitled to some reparation, having for four years 
experienced a full sense of the wrong inflicted upon me by the Secretary in hliB vir- 
tual denial to tho President of my truthful report The Secretary did not see fit 
to reply to my letter. I then concluded to let the matter rest, hopuig only for the 
partial repwration that time gives all wrongs, When yonr letter in January, as 
chairman of oneof the oommiUees of Congress, oalledfor the infonnatkm furnished 
you. For your compliance with my request not to bring my name forward in con. 
nection with the investigation, I tender yoa my thanks, and now release yon from 
further obligations in that respect 

Very respectfully, &c, ^ ^ . 

Hon. HlESTBB Cltmbr. 

The learned eonnsel for the defendant [Mr. Carpenter] character- 
izes this letter as a slander upon the President. Tar from it. The 
President did not believe the Secretary goilty. He still retained the 
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confidence wluch led to his selection. And the defendant is reported 
as saying to the President : 

If you do belieye it, I am no longer fit to hold a place in yonr Cabinet. 

Suppose the defendant had then said: "Mr. President, Mr. Marsh 
has Deen sending to me one-half of all he has received from Evans, 
without a word of explanation and I have reeeived it without any 
inquiry, regarding the remittances as 'clean presents.' The amount 
already is |9,000.^ How long, Senators, do you think the defendant 
would have remained in the Cabinet t He would have been saved the 
mortifying example of retreating before the ohargeawhen proved 
and of laying down his commission while the questioi^of his guilt 
was under investigation. This act as we claim under the circum- 
stances proved here is tantamount to a confession of guilt, was so 
eonsiderod at the time by the whole country, and must he so inter- 
preted by every Senator on this floor. 

^ But the defendant, according to the reasoning of his counsel, is en- 
titled to g'eat credit for the manner in which he treated the letter of 
Captain Bobinson, written on the 2d of April, 1875. I ask leave to 
re&r to it. It appears to have been filec^ but when, the A^utant- 
General could not state. He did not receive it until the 3d of Mig^ch 
last. 

[Personal.] 
Sjlsst Louis Bariiacks, Missouri, April 2, 1875. 

Sib : I have the honor to inform yon that I am now preparing a set of charges 
againat tbe firm of J. S. Evans & Co., post-traders at the post of Fort Sill, Iduio 
Territory. I have heen stationed at that post since its first location in 1868. Among 
the many charges I am preferring against this firm is one of malicious slander, in 
which hoth members of this firm have repeatedly stated, not only to myself but 
to Brevet M^or-General Hazen, Brevet Mpjor-General Grierson, and many others 
(if the officers of the Sixth Infuitry and Tenth Cavalry, that they were paying yoo. 
at one time $15,000 per year, at another date $13,000 per year, $1,000 per month in ad- 
vance, and only a snort time ago Mr. J. J. Fisher stated in my quarters at this post 
that he was still paying yon the sune amount. He also informed General Grierson 
at the same date at this post of what he termed ''these facts." I was, while at the 
)>08t of Fort Sill, Idaho Territorv, on the post council of administration many times 
as its '*r©cordcr." The repeated statements of both J. S. Evans and J. J. Fisher to 
Uie fact that they could not sell their goods anv cheaper to the men and officers of 
the United States Army because they were obliged to pay to the Secretary of War 
tl5,000 pev year, monthly in advance, I took down carefully with day and date and 
the nattfes of the officers present who heard these statements maoe. They were 
made before roe officially as the recorder of the post council of administration. 

I have thought that you, sir, should know these facts before I brought them to 



your official notice by sending the chai^ges to voa through all of the official chan- 

namo 

most outrageously swindled by this firm, as I have abunduit testimony to prove- 



nels, and to ask your advice as to the best and most exp^itious manner of bring- 
hig these meit to ^stfce. £very man and officer of these regiments have been 



Tf I leave the Army by sentence of the general court-martial that has just tried 
mo, it is by getting into unavoidable debt to these men, who, after gettmg all tho 
money I haif, now seek fo ruin me. kn6wing that I alone am in possession of alltho 
facts in the case against t Bern* I honestly believe that those shmders on your nam& 
and action are false, and shall bring this firm to speedy Justice, whether I am In 
or out of tbe Army, and ask of you, sir. yonr advice as to my procedure before 
action. Should I remain in the Army, I slull, if you desire, transmit all •! titk» 
documents entire to you for your information and such action as you may see fit to 
tnke. I will either act as prosecutor or witness, as you may elect. Many ef my 
not«s are at my home in Baltimore, some of them here ; but I have enough* to draw 
charges on here, which I am now doing. Several newspaper men have made mo 
very alluring off&n for these papers, but I prefer to take the course I am now do- 
ing, so as to get officially all the facts on record before a court of Justice agsiiwt 
these men. 

I am, General, yonr obedient servant, 

GEO. T. BOBINSON, 
Oaiptain Tenth OowUry, 
Hon. W. W. Belknap, 

Secretary of War. 

This letter was written at Saint Louis on the 2d of April. When 
it was received does not appear. The Adjutant-General states that 
when the defendant showed him this letter he remarked to the de- 
fendant that it looked like an effort at hlack-mail, that the Secre- 
a then asked for tbe proceedings of the court-ma^ial, and on the 
of April, 187^ the defendant wrote upon them '' approved hy 
the President/' and Robinson faded out under the action of superior 
authority, with this sentence upon him. 

O. (By Mr. Cabfbhtbb.) Now» what was the Judgment ? 

jL The sentence was, " to be casliiered and forfSt to tlie United States all pay 
and allowances now due or to become due, and to have bis crime, name, place of 
abode, and punishment published in and about Philadelphia^ Pennsylvania, and 
Saint Louis, MissonrL" The sentence is ** approved." 

So Robinson was disabled and disposed of, and no notice was taken 
of the extraordinai^ developments of this letter. Suppose the de- 
fendant had then informed General Townsend that for four years 
he had been receiving as '' clean presents" one-half of all that Evans 
had paid Marsh, that it was a mistake that Evans had paid the 
whole sum to him, is it probable he would have remained in the War 
Office another year t 

If, when the defendant was approached by Marsh or Evans, or both, 
with the intimation that he or nis family could share in the sums to 
be paid by Evans to Marsh, in the language of the agreement, in con- 
sideration of his being apfK>inted i>OBt-trader at Fort Sill, the defend- 
ant had shown Roman firmness and had said to them — 



Shall we contaminate our finj 

Or sell the share of our larce honors 

For so much trash as may he grasped thus. 



Dgers with base bribes. 
;eliono 



this spectacle would have heen spared to him and to uh, and the 
country would have escaped a great scandal. But, as I have en- 
deavored to show, he determined otherwise and hasely hetrayed the 
confidence reposed in him. 
Mr. President and Senators; I have endeavored in an humble way 



to call your attention to the leading facts and considerations con- 
nected with the case. My aim has been to couflne myself strictly to 
such discussion, and as far as I might be able to aid this court in ar- 
riving at a correct and proper determination of the case. I know 
there are many minor pomts to which I have not alluded for want of 
time. You will not overlook them in your deliberations. The result 
of such deliberations is anxiously looked for by the people. They are 
carefully watching to see if ofi&cial crime can be surely, effectively, 
and lastingly punished. Not that ofiidal crime and peculation are 
more prevalent now than heretofore. On the contrary, the statistics 
show that the percentage of official delinquency and of loss upon the 
receipt and disbursement of public moneys is less now than in any 
other decade in our history. 

Let me refer to one or two examples. Most of you will remember 
the defalcation of the postmaster in New York under Mr. Van Bnren. 
Suppose Mr. James, the present postmaster in New York, should re- 
peat the crime of Mr. Fowler, his predecessor. Does any one believe 
he would escape the most summary and condign punishment for his 
crime t Suppose Cabinet officers should again repeat the monstrous 
crimes perpetrated by some of the Cabinet under President Buchanan. 
Does any one believe they would escape punishment t 

The public mind is in a ferment upon this c^uestion. The people 
will not brook any failure on the part of the tribunals char^[ed with 
the enforcement of the Constitution and laws to discharge with firm- 
ness and impartiality their respective duties, to punish official delin- 
quency and crime and by example to restrain the recurrence of such 
delinquency and crime in the future. 

We ask, therefore, in the name of the people and on behalf of the 
House of Kepresentatives that by the solemn judgment and decree of 
this high tribunal the brand of official infamy shall be placed upon 
the de&ndant, as provided by the Constitution he has violated, so in- 
delibly as not only forever to debar him from holding any office of 
honor or profit, but which shall also serve as a warning and example 
to all others in like manner tempted to offend. 

Mr. Manager LORD. Mr. Jenks will make the argument on the 
part of the managers. 

The PRESIDENT j>ro tempore. Senators will please give atten- 
tion. 

Mr. Manager JENKS. Mr. President and Senators, having been 
called upon in the emergency of my colleague's sickness to supply 
his place, and to discuss the evidence with reference to the guilt or 
innocence of this defendant, I shall have to ask the Indulgence of 
the Senate somewhat to remarks which are not fully as coherent as I 
shoiQd desire they should be. From the time I knew I was to ad- 
dress this Senate up till now I have not had time even fully to go 
over the evidence : but having participated somewhat in the prepa- 
ration of that evidence it is possible I may with a ^ood deal of accu- 
racy state the facts of the case and submit the principles on which 
the question of guilt or innocence must ultimately be decided. 

The question now before the Senate and which must be answered 
by each of you as a Senator and a Judge in the case is, is this defend- 
ant guilty or is he not guilty t The question will be propounded to each 
Senator, and each of you must say whether he is guilty or not. Of 
what is he guilty, or of what not guilty, is the question each of you 
must ask himself on the propounding of that question, " What am I 
to say he is guilty of, or from what am I to exculpate him," is the 
question you will have to ask yourselves. There is no other question -V- 
submitted to you at this time. Every element enteiing into the ques- 
tion of gpilty or not guilty, it may be contended, must be answered 
in that simple answer of guilty or not guilty, and as a part of it, the 
counsel for the defendant say, you must answer the additional ques- 
tion " Have I a right to Judge or have I not ;" that is you must rean- 
swer on the question of Jurisdiction. I apprehend this is not so. 
But to enter into a discussion of that question.would be trenching on 
that which has been assigned to other managers; but I may suggest, 
that if you have power to answer at all, you have power to answer 
the truth. When the question is asked you, is this man guilty or 
is he not guilty, if you have power to say he is not guilty, you have 
power to say he is guilty. A man never can be Justified in telling 
that which is not true. It may be that it is a man^s duty sometimes 
to say nothing, to tell nothing, and I apprehend there are some cases on 
earth when it is absolutely wrong to tell the truth ; but it is never 
justifiable to tell a falsehood under any circumstances either in a court 
or elsewhere. So that when it comes to answering this question you 
should answer it upon your consciences whether he is cnilty or not 
guilty, or not answer it at all. The question as to whether it is your 
duty to answer it at all after you have voted against Jurisdiction 
has been treated pretty fully by one of the managers heretofore, and 
will receive further cousideration from one of the managers in the 
future. , 

The question being is this defendant guilty or is he not, the first 
inquiry is on what are you to answer whether he is guilty or not. 
For this you go to tbe articles of impeachment, and we may say in 
brief that those articles of impeachment simply chaise that he is 
guilty of bribery. That is the su bstance of the charge. There are non^* 
of the forms of an indictment at common law, because they are not 
required, nor would they even be permitted here ; but in substance 
it is a charge of bribery ; that is, is this defendant guilty of bribery 
or is he not f On that question of guilt or innoceuce the inquiry 
then would be, What is bribery T 
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Bribery had a definition at a verj early period in the history of the 
law. In oriental countries where despotic rule existed, where the 
sovereign owed no duty to the sabject unless he received some consid- 
eration for it, and he derived his title to his sovereignty by the divine 
right of kings, every suitor approached the judgment seat with a gift 
in order that he mk^hji command the attention of the one who was to 
judge his cause. But in modem jurisprudence where we recognize 
that the duty of allegiance has its correlative duty of protection and 
vindication, to approach the judgment seat with a bribe in the hand 
has been regarded as a crime. The Jewish law four thousand years 
ago deliver^ amid the thunders of Mount Sinai had established the 
principle as we now recognize it. To the rulers of Israel the com- 
mand came : 

Tboa sbalt not wrest Indcment ; thou shidt not resoeot persons, neither take a 
gift: for a sift 4oth buna the eyes of the wise, ana pervert the voi'ds of the 
righteous. — Xhuteronomy: xvi, 19. 

This was the rule with reference to bribery under the Mosaic law. 
A gift was the name it assumed, and a gift is the name that the hon- 
orable counsel [Mr. Blair] desires to give it here. I will not quarrel 
with him about names. He may call it a gift or call it what he 
pleases ; but it was called a gift under the Mosaic law, and it was 
this that blindeth the eyes of the wise and perverteth the language 
of the righteous. At the common law the definition was more re- 
stricted. ** Where a person concerned in the administration of justice 
taketh any undue reword to influence his behavior in office," was the 
definition given to the crime of bribery in Blackstone's Commenta- 
ries. By this definition it was restrained or restricted to the judicial 
office in Blackstone's time. But under the Constitution of the United 
States that definition is extended, and the Constitution provides that 
the President, the Vice-President, or any civil officer of the Govern- 
ment shall be removed from office upon conviction of bribery, showing 
that the crime of bribery was extended from the common-law signifi- 
cation to a broader signification, including at least all civil officers of 
the Government. Hence the present definition of bribery under the 
Constitution of the United States would be something like this: 
''Where a person concerned in the administration of government 
taketh any undqe reward to influence his behavior in office." 

Then the question you have to decide with reference to this man is, 
first, was he concerned in the administration of Government t Second , 
did he take any undue rewf^rd to influence his conduct in office t If 
the affirmative of these be established, the case is made out and he 
is found guilty ; if the negative, he is not guilty. 

However, there has been some little of discussion in this case which 
indicated tnat the defendant's counsel claimed that there must be a 
statutory crime in order to justify a conviction of the crime of brib- 
ery. We deny that ground and would say as a fact the Constitution 
itself says that bribery is a crime for which you can convict. But we 
need not stand npon that alone, because there are statutes which de- 
fine the crime sufficiently, found on page 110 of the trial Record, which 
completely cover the case in all its essential particulars. The first of 
these sections I will read, excluding that which would have no rele- 
vancy to this case : 

Every member of Congress, or any officer or agent of the Gk>Temment who, di- 
rectly or indlrooUy. takes, receives, or agrees to receive any money, property, or 
other valuable connderation wluitever * * * for giving any contract, office, or 

Slaoe to any person whomsoever, or for his attention to, services, action, vote, or 
edsion on any qaestion, matter, canse, or proceeding which may then be pending, 
or may by law or under the Constitntion oe brought before him in his official ca- 
pacity, or in his nlaoe as such member of Congress, shall be deemed enilty of a mls- 
aemeanor, and shall be imprisoned not more than two years and fined not more 
than $10,000. 

This is section 1781 of the Revised Statutes, so much of it as is rel- 
evant to this case, excluding some verbiage that is not pertinent here. 
Then section 5501, reduced the same way, reads as follows : 

Every officer of the United States, * * * who asks, accepts, or receives any 
QioQ^y * * • with Intent to have his decision or action on any question, matter, 
cause, or proceeding which may at any time be pending, or which may be by law 
brought before him in his official capacity, or in nis place of trust or profit, iniln- 
enoed thereby, shall be punished as described in the preceding section. 

So that these two sections leave it substantially as the common 
law left it. No contract is necessary in advance concerning the bribft ; 
there need not be any influencing of behavior at all. It is not nec- 
essary that his conduct should have been influenced, nor is it neces- 
sa^ that there shall have been an^ previous contract concerning this 
bribe ; but if he took it, knowing it was intended to influence his be- 
havior, or if he took it and his oehavior was influenced, in either of 
these events he is guilty of bribery, and must be convicted of the 
crime. 

Mr. BLACK. If he took it with intent that his behavior should be 
influenced. 

Mr. Manager JENKS. The learned counsel suggests if he took it 
with intent that his behavior should be influenc^ and I am thank- 
ful for the suggestion, for I feel very well assured in saying that is 
not the law. It is not whether he took it with the intent that his 
behavior should be influenced, but the intent is in the power of the op- 
posite party. For instance, suppose a j udge on the bench had a cause 
trying before him, and some one should approach him and say '^ Here, 
I willgive you $1,000 if you will decide tnis canse in my favor ;" the 
judge takes the bribe, takes the money, and makes up his own mind 
''Now, I will not decide this cause in a single particular diflerent 
from what I would had that bribe not been paid to me.'' That in- 



tent would not exist in the judge's mind ; he would not contemplate 
that his decision was to be iimuenced, but he would firmly resolve 
that it should not be; but in the case of Lord Bacon that very 
transaction occurred many times ; a large number of times, I think, 
in the charges against Lord Bacon. The bribe was taken with the 
distinct intention in his mind not to be influenced, because he de- 
cided it against the party that gave him the bribe ; but the British 
House of Lords said : '' That is uo defense ; if you knew that was 
^ven to you as a bribe, no difference what your intent was in receiv- 
ing it, you are a criminal." Will you fall below the justice of Great 
Britain two hundred and fifty ^ears ago on this subject of purity or 
impurity t Will Great Britain in 1620 be more pure than the United 
States in 1876 1 If he took the money, and he knew or had reason to 
know that it was intended to influence his conduct, he is guilty of 
the crime of bribery, and you must convict him. So the honorable 
counsel's position is not true. It may have been his intent " I will 
not waver in my official duty one single scintilla :" but if he took it 
knowing it was intended to influence his action, he is guilty of the 
crime. That is all the answer we have to make to that suggestion of 
the learned counsel. 

Then the inquiry is: First, was this man an officer of the Govern- 
ment r Second, did he take an uudue reward f Third, was that un- 
due reward intended to influence his conduct in his official behavior f 
These are the questions, and these are all you have to decide in the 
affirmative to find this man guilty. 

First, was he an officer of the Government t That is an undisputed 
fact, and further discussion of it is unnecessary. 

Second, did he take an undue reward t Of that there is no con- 
troversy. Mr. Marsh proves that seven payments were sent him by 
express. The diflerent express agents prove that they went to his 
hands. Mr. Dodge, the delivery agent of the money, proves that he 
took his receipt for that money he delivered. It is proven by testi- 
mony indisputable, and not disputed I believe by the defendant's 
counsel, that that money came from Fort Sill, and that it was a part 
of the money paid bv John S. Evans or Evans & Fisher. So that he 
was an officer of the United States and he took undue reward. There 
are five payments which are proven to have been paid by certificates 
of deposit on which his own name occurs. In addition to that, Mr. 
Marsh proves that he paid him from November. 1870, to January, 
1876, regularly, quarterly, for the first year and half the sum of $1,500, 
and semi-annually for the remainder of the time $1,500. Mr. Evans 
says he paid over $43,000 to Mr. Marsh, and Mr. Marsh says the half 
of that was regularly paid to this defendant. Then we have these 
two facts fixed. He was an officer of the United St>ates. He received 
undue reward indisputably. Then the remaining question is, was it 
to influence his behavior in office, or was it intended to influence his 
behavior in office or calculated to do it t There is some hiatus in 
the definition. The words " calculated " or " intended" must be sup- 
plied, but either one would make it the same thing. Then was this 
payment intended to influence hi9 behavior in office t And on that 
the main question in the case depends, and as I understand it the 
main defense rests on the fact that it did not influence his behavior 
in office. 

As I said before, it is not important whether it did influence it or 
not ; but did he know or had he such means in his power as that a 
reasonable man would know that it was intended to influence his be- 
havior in office t If he had, then he is guilty. The learned counsel 
at the opening of the case started out with saying that they had a 
complete defense on the merits, but it was extremely painfuL I ap- 
prehend that was true. They had a defense, they thought^ but it is 
not complete, and the second part I apprehend is true, that it was ex- 
tremely painful. That arises from the fact that it must be a defense 
gotten up, not from the truth of the case, but from the ingenuity of 
the counsel ; that is, the pleasures of conception and the pains of par- 
turition had to be co-existent; and as the ingenuity of the counsel 
had to get it up and deliver themselves at the same time, this un- 
natural conjunction of conception and parturition coining together 
made it extremely painful, as it is contrary to the course of nature. 
Nature is ever true, ever consistent, and ever beautiful, and we must 
decide this on the truth rather than upon the ingenuity of the coun- 
sel. It is likely that if you were to decide upon the ingenuity or 
learning of the counsel, the defendant would have a good defense.; 
but if you decide it upon the truth of the case it is quite a diflerent 
matter. 

Then they introduced— and one of the learned counsel said the 
whole morale of their defense depended on one of these questions— 
the evidence of John S. Evans, who swears he did not give this with 
any corrupt motive, or that he did not give it for the appointment, 
or something of that kind ; that he did not have any previous con- 
tract or any previous arrangement, but he intended it simply as a gift, 
simply for *good- will. That is the first defense^ As I stated before, 
it required no previous contract, and learned counsel well know that. 
They know the law of bribery was laid down in Deuteronomy, wherein 
it says, " Thou shalt not take a gift ;" so that the faet of this being a 
gift they well knew would not constitute a defense; but that was 
their whole morale. 

Another defense was that it did not raise the price of provisions on 
the soldier or that it did not affect the price of Evans's goods one 
cent. That is the second ground. That is equally unimportant. It 
is no difference whether it had any effect or not ; but if it was ac- 
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cepted with the knowledge that it was intended to influence his 
action, the crime is full j proven. 

Then let us inquire concerning this fact ; and in the inquiry into 
the facts of any case there is one principle in nature that is often 
run against by testimony which is either incoherent, or false, or man- 
ufactured for the occasion. That is, time in its course is of uniform 
rate, and ezt^ids in a straight line from the eternity of the past to 
the eternity of the future ; and wherever a tortuous system of testi- 
mony is organized, it is always in danger of infriuffing on this uni- 
formity of rate or this rectitude of line. So that in tesung testimony 
and in testing intentions concerning this matter, this question of 
time may be considered, and the first place wherein this case collides 
with that is this : The testimony of Caleb P. Marsh on cross-examina- 
tion is largely relied on by the defendant ; and the learned counsel 
made the mquiry of Mar^, as found on pa^ 178 of the trial Record, 
to which Marsh testified that the fact of this appointment arose from 
the friendship that existed between him and this Secretary of War; 
the frienddiiip was the ground of the appointment ; and that friend- 
ship, if you remember — and I can give you the pa^ of the Record 
if any of you desire it, or if they controvert it— oniginated from the 
fact that Mr. Marsh had been very kind to the de&ndant's wife in 
her sickness. 

First, the ground of the appointment was friendship : second, the 
friendship arose from kindness to the defendant's wife in time of 
sickness. Now, what are the facts t This runs against the rectitude 
of the line of time and its unifonmty of rate. The defendant's wife, 
you will find in the testimony, was not sick until in September. In 
September his wife was sick, and the application of Marsh is made 
on the 16th of August. 

How can that be t '<It is a friendship in consequence of your kind 
attentions to my wife that originated this appointment ; '' and that 
sickness was in September; and yet on the 16tn of August the follow- 
ing letter is written. I desire also to callyour attention to the verbi- 
sige of the letter found on page 132, trial Record. Notice this letter. 

The letter is dated Tuesday, August 16, 1870 : 

No. 51 West Thirtt-fifth Stbebt, 

Tuetday, August 16, 1870. 

Mr DsAm Sib : Yoa will remember my appUoation to you in 'Washington a few 
days since for an Indian tradership. rollowing yoor saggestion' 

That is, following the suggestion of the Secretary of War- 



yon will know the facts in regard to this nimor : if trae it will be only worth 
e to apply for the fort. The post was not mentioned by yon as among those 
kdy promised, and I ventare to hope has not been. 



that 

while „ , 

already promised, and I ventare to hope nas not oeen. 

I writo to yon at once, so that In case it is yet free my application may be filed. 

I shall send to Ohio immediately for the recommendations of Senator Shebhan 
and Bepreseotative Stovenson, which I can secure without trouble, and as soon as 
reoeiTea will send a formal application. 

Prior to the 16th of August it seems that they had been in con- 
versation, and it seems the Secretary of War had suggested to him. 
*<Now, you find the best i>ost, and you will find that by inquiry, ana 
when you find this best post make your application and it will be 
all right." Tet they say it was in consequence of a friendship to his 
wife, occasioned b^ kindness in sickness in September. They must 
have been gifted with prescience to ascertain this kindness in ad- 
vance, to arrange for the appointment on the basis of what did not 
exist. There had been a very casual acc^uaintance between the first 
Mrs. Belknap and Mr. Marsh before this, if they had known each 
ot^er at all. His acquaintance with Mrs. Belknap was casual at any 
time. There was no evidence he had ever seen Mrs. Belknap at any 
time prior to this letter. In any event, his acquaintance was but 
casual, so that the aUegation that the appointment was in conse- 
quence of the kindly feeing induced by the attention of Mr. Marsh to 
tne Secretary's wife during sickness is simply a manufactured state- 
ment, and not true. 

Here I mav call attention to what may not be unimportant. That 
is that this defendant bears a good reputation as Secretary of War. 
What does a good reputation as Secretary of War impl^ and also a 
good reputation as a man t It implies that he is prompt in his atten- 
tion to business ; that he is faithiul in his attention to business; that 
he is just in the discharge of his duties. If he was difierent from this 
it was out of his or^ary line of conduct ; and if it was out of the 
ordinary line there must have been some stroujz motive ; there must 
be a motive that diverts a man of rectitude, of principle, of prompt 
business habits, of systematic attention to all that concerns him, to 
make him unsystematic, to make him careless, or to make him umnst. 
If there is in this case that which shows you this defendant, whose 
habits were systematic, uniform, and Just, was unsystematic, ununl- 
form, and uigust^ you must see there was some motive for this, and in 
the inquiry for tnat motive you come to nothing on earth but this 
bribe taken by the defendant. With reference to this, either this 
motive, which he says was the ground of action, the kindness to his 
wife, is not true, or else this letter was back-dated. 

Mr. CABPENTER. You overlook il\e fact that there is a great dif- 
ference in this country between applying for an office and ffettinsr it. 
He did not get the appointment until October— long after he applied 
for it. 

Mr. Manager JENKS. The learned counsel has suggested very 
kindly, for which I am thankful, that he did not get tms appoint- 



ment until long after this, until some time in October. But what 
does this letter say t Does it not indicate and prove that there was 
some understanding that this man was to have a post and that h* 
had got the suggestion from the Secretary of War to find out where 
the best poet wasf It seems to me that is what it means. If a man 
who is a truthful man tells that which is false, or if a man who is an 
officer makes a false entry, it is a pretty stit>ng presumption that 
there is some motive for that false entry or that &lsehood. This let- 
ter was written the 16th of August, 1870, and you will find by looking 
on the record it is marked as received on the 16th of August. 1870, 
here at the War Office apparently ; and that it is marked " file " on 
the same day. That is, on the 16th of August, 1870, this letter is 
written ; on the 16th of August, 1870, this letter is received; and on 
the same day it is marked "file." If that is false and it was not re- 
ceived on that day and was not filed on that day, if it is in the hand- 
writing of the Secretary of War, it indicates that the Secretary of 
War in this case was not systematic, was not truthful, and perhaps 
was not Jiist. We will come to this point again. Mind, he Dears a 
good character, and it is exceptional if he is not truthful, faithful, 
and just. We say this letter was not received by the Secretary of 
War at the War Office on the 16th day of August, 1870. Let me tell 
you why. The Secretary of War, as proven by Idr. Crosby, left the 
War Office on the 12th day of August, 1870, and did not return until 
after the 7th day of September, 1§70. How could he receive the let- 
ter on that day and mark it ''filed" on that day in his office if there 
was not some motive for this false entry and this false filing f Look 
at Mr. Crosby's testimony, and you will find he swears that the Sec- 
retary left on the 12th day of August, 1870, and did not return until 
after the 7th day of September, 1870. Therefore, here is a false en- 
try made in his own handwriting by a systematic, careful, prudent, 
just man. Is this no indication of guilt and that he had no motive 
for that except the friendship for his wife T Do you believe that T It 
requires more credulity than I can command to believe any such thing 
as that t 

There is another fact. If you will notice you will see the application 
of John S. Evans was made on the 18th oi August, 1870; that is, the 
application on which he was appointed. In order to make the trans- 
action look decent of course Marsh's must be dated two days ahead, 
and hence one was made on the 16th and the other Is on the Idth ; 
and then the Secretary could say, "this post has been given out," as 
he did say to Mr. Evans when he applied. In this way the matter is 
all perfectly explicable, but it is utterly inexplicable m>m the theory 
of anything like innocence. So that here we say is a false entry, the 
very first thing that was done. 

This is not all with reference to this case. If you go to the post- 
tradei^s book and look at that, as indicated in tne record, you will 
find an additional fact, that Mr. Marsh appears to have been recom- 
mended, as written on the post-trader's book, by Job Stevenson and 
by Senator Sherman. If this man is a careful business man and sys- 
tematic, of course there would be no false entries made there. As a 
fact Job Stevenson did not recommend this man until the 2d day of 
November, 1870, yet he appears as recommended by Job Stevenson. 
Senator Sherman did not recommend him at alL It is possible Sen- 
ator Sherman might have recommended him by parol, but if he did, 
they could have easily proven it, because the Senator was here pres- 
ent, and they did not. There is nothing on the record to show he 
ever did recommend him. Hence we find there is all of this faLsehood 
connected with the appointment itself. 

Gentlemen, is this explicable on any other ground than that this 
man was acting out of the ordinary line of a ^ood character. It can 
only be explained by the fact that " a ^ft blmdeth the eyes of the 
wise and perverteth the words of the righteous." That is just what 
it was. Before that he went in a right line. Truth perhaps before 
that was his guide, but whenever he comes to take a bribe, then of 
course he is perverted from the right line, and the character that had 
been truthfnl and consistent before becomes blackened and degraded 
by falsehood. This is the state of facts in the appointment itself. 

There is another system of facts to which I wish to call your at 
tention. Mr. Evans testifies that there was an agreement or under- 
standing between him and Mr. Marsh at the making of their contract 
on the 8th of October. 1870, that the military reservation was to be 
enlarged ; and then tne additional fact is proved that there was to 
be bnt one post-trader at each post. Those two facts were known 
by Mr. Marsh. How did he know them t They show that on the 7th 
of June, 1871, an order was issued that there should be but one post- 
trader at the post ; but how could Mr. Marsh contract with this Mr. 
Evans and tell him, "Tou are to have the monopoly of this business, 
because there is to be but one post-trader at the postf He had it 
by the prescience which he derived from the Secretary of War. It 
could have been known to no person else, because nobody but the 
Secretary of War could pronounce authoritatively that there was to 
be but one post-trader at the post. 

Hence in the contract between Evans and Marsh, Marsh manifested 
a prescience which he could not have possessed or derived from any 
other source than the Secretary of War. But he had foreknowledge 
in another respect. He knew that reservation was to be extended m 
its limits. How could he know that t He could only know it from 
the Secretary of War. In 1868 you will find, by reference to a com- 
munication by General Pope, that there had been a recommendation 
to enlarge this reservation. That had lain until after this contract 
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was made. Is it likely that Mr. Marsh wonld have known that there 
was lying there among the archives of the War Office a recommen- 
dation by some commanding general in the West to enlarge this mili- 
tary resraration nnless it was communicated to him by some person 
who had that knowledge, and whom did he associate with but the 
Secretary of War who had any saoh knowledge as that t It was from 
him and from him alone that he conld have derived that information. 
Then bow was it after the post had been let to Bir. Evans on the 
recommendation of Mr. Marsh t I want these facto exactly worked 
ont. The oonnsel feel a great deal of comfort is to be derived from 
the fact that everything was done regularly throngh ^e military 
channels. If you look at the different communications on that sub- 
ject you will nnd that in 1868 the recommendation was mode to en- 
larKC this military post, and that soon after this contract was made 
with Evans the ust steps are taken to enlarge the post from what it 
had been^ 

Then we have this evidence from three witnesses. Mr. Fisher and 
Mr. Evans both swear that they wrote to Bir. Marsh concerning the 
enlargement of this military reservation, and Mr. Marsh swears that 
he sent the letters in every instance to Secretary Belknap. How 
could it be enlarged except through the military channels t The fact 
that the oommunioaticm was made through the military authorities 
and that every thing was done through them is no evidence that there 
was no communication from Evans and Fidier to Mursh andfrom Marsh 
to Belknap; but the fact that Marsh could state that the reservation 
was to be enlarged and that it was enlarged so soon after this con- 
tract in obedience to requests made by John S. Evans indicates that 
that there was some secret understanding between these men, and 
that this man, who before had been righteous, had been perverted by 
the taking of a gift. Therefore their answer that this was through 
regular military channels is entirely insufficient in this case. 

Then there is another fact which exists which they seem to think 
answers pretty largely to one branch of the case; that is, that the 
communication in regard to the selling of whisky on tiiis reservation 
was first through the regular military channels. A sufficient answer 
to this is that all that must have been through regular military chan- 
nels; but it does not follow from that fact that some person outside 
of the regular military channels did not expedite it. It does not fol- 
low from that fact that this man was not receiving $3,000 a year at 
alL John S. Evans swears, and so does Fisher, that they wrote to 
Marsh concerning that matter, and Mr. Marsh swears that he for- 
warded those letters to the Secretary of War, and then throush the 
regular military channels comes the oonmiunication by which the res- 
ervation is enlarged. There is just the whole story. It is all con- 
sistent and all true. It was done through the military channels and 
it was inspired by the contract of Mar^ and Evans and at the in- 
stance of Mr. Marsh directly to the Secretary of War. So there are 
no facts which they give in evidence that constitute any sufficient 
defense to the charges that the enlargement of the reservation and 
the right to sell whisky were quickened or inspired by letters from 
Marsh or by letters forwarded by him. 

Then having eonsidered, first, the circumstances of the appoint- 
ment and shown that it was surrounded by falsehood, let us proceed 
a little further and see whether the Secretary has been diverted from 
the straight line of truth or not. If he has been thrown out of the 
straight Tine of truth you must find the motive for it. If he has acted 
differently from what an upright, intelligent man would act, you 
must find the motive ; and thnt motive is easily found when you con- 
sider all the facts of the case, but is utterly inexplicable without all 
the facts of the case. 

The next fact we will call your attention to is the article in the 
New York Tribune. This defendant was Secretary of War. If any 
wrong was being done under the control of the War Office it was his 
duty to riffht it He was an intelligent Secretary of War and knew 
his duty ; ne was an upright man prior to this time and was only per- 
verted by some strong motive. If he was perverted it must have 
been done from some other cause outside of mere carelessness and 
neglig^encey because he was a diligent and competent man prior to 
that time* It is their allegation and they prove it. Here is the New 
York Tribune. I will call your attention to the article especially. 
It is found on page 116 of the trial Record. It is dated tho 16th 
day of February, 1873, and is as follows : 

Anny oAoera stottoned a/t forts In the West oomplain of the extortions pi«ctioed 
by the post>lnden— 

'' Extortions bjr the post-traders.'' They were under his control. He 
was a Just man, if his character as proven be true — 

aad of the gross abases practiced nnder the law which authorizes thoir appoint- 
ment These traders are ffiven the exclasiye privilege of selling goods upon the 
militaiy reservations to the officers, soldiers, Indians, and emigrants. The priv- 
ilege is so valuable that it Is obtained by political or familv influence at Washing- 
ton by men who never go to the posts or engage in tho business, but farm out the 
privilege to actual traders for sums amounting in some cases to $10,000 or 112,000 a 
year. The traders occupy relations to the Armv similar to those the sutlers held 
during the war, with this exception : that the sutlers were nnder control of the post- 
commanders, and the soldiers were protected against their rapacity by the newer 
of a council of officers to fix a tariff of prices at which goods should be sold, wuereas 
he traders are appointed by tiie Secretary of War. 

Calling his attention to his power over them — 

and having no competition- 
Calling his attention to that infamous order by which he forbade 

having more than one post-trader at a post — 

and being under no control- 



Calling his attention to that order by which he denied the council 
of officers the right to control it — 

charge any price they please. Tho sutlers were abolished at the close of the war, 
and the Commissary Department was required to furnish the necessary articles for- 
merly kept by the sutlers and to sell them to the soldiers at cost price. This law 
the commissaries found irksome, and they have always managed to evade it. Soon 
after it went into effect the A^jutantrGeneral issnea an order allowing any one to 
trade at a military post who should show fitness to the department commander. 
This was a good arrangement for the troops, for it gave them the advantage of com- 
petition: but It did not suit the traders, who have always sought exclusive priv- 
Deges. It lasted until the summer of 1870, when, on the recommendaticm of the Sec- 
retarv of War, a section was put into the Army bill authorizing the Secretary to 
appout one or more traders at each military post *' for the convenience of emigrants, 
freighters, and other citizens. " The section was plausibly worded and passed with- 
out objection. Under it the Secretary appoints but one vader at each post, and re- 
fuses to appoint more, so that this single trader, having a monopoly of idl the busi- 



are systematically farmed out by those who obtafai them mmi the War Department 
The Secretary is not charged with being cognizant of these practices, and probably 
has not been informed of them. One of the most outraeeous cases of the kind is 
described in the following letter from an officer stationcMl at Fort Sill, Indian Ter- 
ritory: 

" Ihavo incidentally learned that you have a desire to know whether a bonus Is 
required from the traaers here for the privilege of trading, and have been nrged 
to write you the facts in the case. As there seems to be no secret made of the 
matter and as. in common with all others here, I feel it to be a great wrong I think 

Jrou will readily excuse the presumption which my writing unasked by you might 
ndioate. I have read tho oontraot between J. S. JSvans, a Fort Sill trader, andC. 
P. or C. E. Marsh, of 1867 or 1870, Broadway, New York, office of Herter Brothers, 
whereby J. S. Evans is required io pay said C. P. or C. B. Harsh the sum of $12,000 
per year, quarteriy in advance, for the exclusive privilege of trading on this mili- 
tary reservation. I am correctly Informed that said sum has been paid since 
soon after the new law went in force, and is now paid, to inolude some time in Feb- 
ruary next This is not an isolated case. I am informed by officers who were sta- 
tioned at Camp Supply that Lee & Beynolds i>aid 110,000 outngh t for the same exclu- 
sive privilege there. Other cases are talked of, but not corroborated to me ; sufficient 
to state, the tax here amounts to bear |40 per selling day, which must necessarily 
be paid almost entirely by tiie command, and you can readily see that prices of 
suen goods as we are compeUed to buy must be grievously augmented thereby. It 
not being a revenue for the Government and Mr. Marsh being an entire stranger 
to every one at the post, it is felt by every one informed of the xacts to be, as I said 
before, a very great wrong.'* 

There is a substantial historv of the facts of this case communicated 
in the New York Tribune. Mr. Crosby proves that this article was 
read by this defendant. Then had he guilty knowledge t If he had 
guilty knowledge and had it in his power to remove this man that 
was thus black-mailing this sutler or the soldiers, whichever you please 
to call it, (because it is no less a crime to black-midl the sutler than it 
would be the soldier,) he should have removed him: but if after that 
he continues to receive from this man that is thus black-mailing the 
sutler or the soldiers, whichever you please to say, monev to the ex- 
tent of the one-half of $12,050 per year, is he not guilty f Does not 
that g^t influence his behavior in office f Then what course did the 
Secretary of War taket He begins in conformity to the instincts of 
a good officer. He had been a man of ffood character. He had been 
a Secretary of War who was prompt, diligent, and faithful. He read 
this article of the 16tbof February, 1872, and on the 17th of February, 

1872, he issues the order which I will read. For a time perhaps he 
said^ " I will cease to receive this filthy gain, and I will recover 
the integrity which my prior character has indicated. I will cease to 
participate m black-mailing either this sutler or these soldiers, and I 
will stop this abuse." That was the instinct of his nature; but little 
by little the greed of gain ate into this pure instinct and made him a 
corrupted mass, which for years and years went on festering till it left 
him the poor creature he is now. In conformity to the Instincts of 
his nature on the 17 th of February, 1872, he makes the following order: 

War DBPABTMKirT, 
WtukSnffton Oity, February 17, 187S. 
The commanding oflScer at Fort Sill will report at once, directly to the A^ntant* 
General of the Army, for the information of the Secretary of War- 
Just observe how completely this order covers the case — 
as to the bnsiness character and standing of J. S. Evans, post-trader at that post, 
whether his prices for goods are exorbitant and nnreasonable, or whether his goods 
are sold at a fair profit: whether theprices charged now and since his appoinnnent 
to that position by the secretary of war, nnder the act of Jnly IS, 1870, are higher 
than those churged by him prior to that M»pointment, when he was trader nnder 
previous ia»poinlment ; whether be has taken advantage of the fact that he is sole 
crader at that post to opnress purchasers by exorbitant prices ; whether he charges 
higher prices to enlisted men than to officers ; and whether he has complied with 
the requirements of the circular of the A^ otant-General's OflBoe issued June 7, 1871. 
The commanding officer is expected to make as fall and as prompt report as is 
possible. 

Then on reading that article, charging all this wronir and fraud, 
he issues an order askinff for information from an officii? source. In 
obedience to that order he gets a response, after he had made that 
inquiry, and in the inquiry nad failed to in(|uire of the fact that he 
himself knew, whether this Evans was paying the mone^r to Marsh. 
He did not need to inquire for that fact because he knew it ; but his 
instinct at that time probably was. " We will stop that. I have done 
enough for this kindness to my wire," (which did not occur till Sep- 
tember, when he had substantially appointed Marsh in August ) That 
was probably the instinct which inspired that act. He did not ask 
the post-commander whether this was true or not ; but he asked for 
these facts generally and received a response. This is the response, 
dated February 28, 1872 : 

I have the honor to acknowledge the receipt of yoor letter dated Tebmary 17, 

1873, relative to the post-trader at this post. 

I understand J. S. JSvans's character as a business man is good, and he has here- 
tofore given general satisfacticn. 
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Qood testimony to the character of EvaDB ; good testimony to the 
character of the man whom he was going to supersede and make lose 
eighty or one hundred thousand dollars for a mere friendship to a 
man who leiJly did not know that he had ever seen him before Sep- 
tember I 

But Mr. Evans is absent, and has been for some months, and has associated with 
him J. J. !Blsher, now also absent, who has had control of the establishment and 
who olalms to have the {plater peonniary interest in the business, (the business 
being conducted, however, under the name of J. S. Evans.) Kepeated complaints 
have been made to me of the exorbitant prices at which goods were sold by them, 
and when I have represented the matter to the firm they replied that they were 
obliged to pay $12,000 yearly (to a Mr. Marsh, of New York City, who they repre- 
sent was first appointed post-trader by the Secretary of War) for their permit to 
trade, and neoeMaiily had to charge high prices for tneir goods on that account I 
have repeatedly urged them to represent this matter in wntiug to me, in order that 
I might lay the matter before the proper authority to relieve the command of this 
buT^n, upon whom it evidently falls ; but they declined to do so, stating that 
they feared their permit to trade would be taken from them. 

As the prices could not be regulated by a council of administration, the trader 
not b<^g a sutler, it has beea contemplated by some of the officers of the garrison 
to represent this matter, witbout reference to J. S. Evans, through the proper mil- 
itary channels, but as it was claimed that tbe authority for the tradei'ship ema- 
ciated from the Secretary of War it was feared that that course might be construed 
as taking exception to the action of superior authority. 

The prices are considerably higher since his appcdntment by the Secretary of 
War than previously— 

The prices are higher it seems — 
and he has undoubtedly taken advantage of his position as sole trader in charging 
these exorbitant prices, giving the reasons above quoted, stating that he could not, 
under the circumstances, sell goods at lower prices. 

It has also been reported to me that he charges enlisted men greater prices for 
the same articles than he does officers, and, at all events, it is very evident that the 
officers and men of this garrison have to pay most of the $12,000 yearly, referred to 
above, they being the consumers of the largest portion of the stores. 

I feel that a great wrong has been done to this command in being obliged to pay 
jbhis enormous amount of money under any circumstances ; the Ingest portion of 
which, at least, has been taken from the officers and enlisted men of this post, 
nearly aU the money of the latter mentioned going to the trader. The responsible 
party for this great injustice should be hM responsible and be obliged to refund 
the nioney. 
If J. 8. E WIS has not paid- 
Notice the sentiments of this ofiScer of the Army on this subject, 
what he thinks of this matter ; and we are to suppose if this man has 
the f(ood character which he had before he would be of the same 
opinion : 

If J, S. Evans has not paid this exorbitant price for permission to trade as stated 
by him, his goods should be seized and sold for the benefit of the post fund. 

In order to insure a healthy competition, to reduce the price of goods, and to re- 
lieve the officers and soldiers of this earrison from this imposition, I recommend 
thi^ at least three (3) traders be appointed, and that those appointments be made 
upon the recommendation of the officers of the post ; that each trader be kncvm to 
be interested only in his own house, and that they be obliged to keep such articles 
as are required for the use of officers and enlisted men at the Army, and to sell 
them at moderate prices. 

The trader oompiies with circular of A. G. O. issued June 7, 1&71, as far as I am 



The buildings, (store, &o.,) however, are not convenient to the present garrison, 
having been built at the time when the command was in camp. 

Here is the answer he gets to the communication of the Secretary 
of War of the 17th. On the 28th of February ho gets a response, an 
official response, from an officer of the Army in command, who speaks 
upon his honor as an officer, telling him, first, that every one of these 
outrages exists. This officer tells him that this man Marsh pays 
|12,0W. He tells him that the payment of that 112,000 is urged by 
Evans as a reason for the extortionate price of goods. He states that 
he cannot sell goods any cheaper because he is paying this $12,000. 
He tells him further that he sells more dearly to eulisted men than 
he does to officers. He tells of many outrages in this letter ; and 
what is the result t 

Mr. 0GLE8BY. Who is that letter signed by t 

Mr. Manager JENES. It is signed *^ B. H. Grierson, Colonel Tenth 
Cavalry, commanding." 

Mr. SARGENT. On what page t 

Mr. Manager JENKS. It is found on page 144. It is in answer to 
the command of the Secretary to report these fact>8. First, the Sec- 
retary reads the Tribune article of the 16th of February. On the 
17th he commands General Grierson, his subordinate, to give him a 
truthful report on these facts ; and on the 2dth of February that re- 
port over the signature of B. H. Grierson comes to his hand, and he 
knows every fact in it from official authority upon the honor of an 
officer of the Army. 

Mr. CARPENTER. It was dated that date, but was not received 
until the 9th of March. 

Mr. Manager JENKS. The counsel corrects me. It was not re- 
ceived until the 9th of March, but it was dated the28tli of February. 
I have given the dates in each instance of these orders, not the date 
of reception. Then on the 9th of March he knew every one of these 
facts. It is not at all important for the trial of this case so far as this 
matter is concerned that these statements of General Grierson are 
true. The learned counsel called John S. Evans, and he swears he 
did not charge a cent more for those goods after this than he did be- 
fore, but on the contrary has reduced the price ; but what difference 
should that make in the action of the Secretary of War, as he did not 
know this fact alleged by Evans till this trial t But he had gotten 
an official communication which he was bound to believe of the fact 
that soldiers were charged more than officers, that $12,000 of tribute was 
levied off the soldiero and officers of the Army through this tribute 
paid to Marsh. He knew that officially, and what did he do to remedy 



it t The learned counsel say that he got General McDowell to issue 
an order by which all that was remedied. What is |;he fact with 
reference to that order t General McDowell had seen the article in 
the New York Tribune. This report from General Grierson came t-o 
the hands of the Secretary of War on the 9th day of March. About 
the 25th of March, about sixteen days after the Secretary of War had 
gotten this report from General Grierson. General McDowell came to 
him and called his attention to the article in the New York Tribune. 
The Secretary of War says, ** Sit down, general, and write me an order 
to meet the difficulties mentioned in that article.'' Why did not he 
say, *^ Sit down, general, and write me an order to meet the difficul- 
ties mentioned in this report of General Grierson t There is the best 
information I have." If this man was honest, intelligent, and dili- 

f:ent before, was he honest, intelligent, or diligent in this business t 
f he was not, what was his motive for being otherwise f It was 
$6,000 a year. That was the motive. If he had oeen honest, diligent, 
and truthful, us he was before this transaction, would he not im- 
mediately have laid before General McDowell the truth of the case and 
said, ** General, here is a report from Colonel Grierson, commanding 
at Fort Sill, stating that Marsh is black-mailing the trader there, 
stating that the soldiers are paying more than they did liefore that 
black-mailing, stating that the enlisted men are paying more than the 
officers, requesting that there shall be more than one trader at every 
post, and suggesting certain modes of correction t " Why did he not 
lay that before General McDowell t Because he had a motive. He 
had a motive, deep, profoimd, and damning, such as precluded his 
telling the truth to General McDowell, (^neral McDowell's order 
then was drawn simply on the information in the article in the New 
York Tribune, whereas this defendant had in his breast other knowl- 
edge than that. 

But his guilt does not stop here. It is not only crimes of malfeas- 
ance he is guilty of. If he was a faithful, diligent, and competent 
Secretary of War he would not forget so important a communication 
as that when he is asking an order to rectify the wrongs ; but he abso- 
lutely in this instance, I am sorry to say, told a simple falsehood. 
To sustain this assertion I will give the testimony of General McDowell 
from the Record, because I feel sorry, and sincerely sorry, to see a 
man whose opportunities in life were so brilliant as this man's, whose 
standing in his country had been to it an honor, whose opportunities 
for good had been so eminent and glorious, sink so deep as this crime 
sinks this poor, unfortunate man. Hence we will read to you the an- 
swer of General McDowell. The Secretary did not only not lay before 
him this official information, but he really told General McDowell 
that be had appointed Mr. Marsh and Mr. Marsh was the trader. We 
will find that on page 126 of the trial Record: 

Q. (By Mr. Carfbmtes.) I ask yon, General, wlietheron reflection and after look- 
ing at that article you tbink you were or were not mistak^i in saying that you sup- 
poNBed that Marsh wa« the poet-trader at the time you had your interview with the 
Secretary of War! 

A. I can hardly say what particular relations Harsh or Evans had with this 
matter. The Secretary told me he had appointed Marsh, and I supposed he had 
received the oflice. 

Therefore the Secretary not only was guilty of the malfeasance of 
not reading the letter of General Grierson to this man firom whom he 
asked the order to be written, who was to rectify^ this wrong, but the 
Secretary absolutely told him that he had appointed Marsh and he 
supposed he had received the office. 

Whether he had transferred it, or assigned it, or sublet it, or farmed it out, or 
what relations he bad with it was not, in my mind, a very speciiJ question. What 
I wanted to do was to correct an abuse ; but whetber the form was that Marsh was 
the trader or the other man was the trader was not so much in my mind as to dis- 
cuss the question that was then up. 

Then on page 127 : 

Mr. Manager McMahon. * * * Was it in that conversation that he said he 
bad appointed Marsh or oflfored the appointment to Marsh. 

The w ITNEBS. It was on that occasion. I had several conversations ; I cannot 
state whether this was the first time I saw him or suliseqaently. 

So that he not only withheld, but he absolutely misled in order to 
get that order written that it should not cover the case. Beijing 
this fact all the time in mind that prior to this he had known his 
duty, here was a full statement of the abuse laid before him, that be 
had made requisition for information from the official source touch- 
ing this abuse, and that he had gotten full and complete informa- 
tion, then he calls on an officer of the Army and withholds his 
official information, to correct this abuse recited in that report, the 
only official information that he had on which to do it, and permits 
an order to be drawn which in no way touches the abuse, and holds 
out to the person who drew that order the impression that Marsh was 
the trader and not Evans ; and General McDowell says the Secretary 
of War told him Marsh was the trader. Can you account for this 
divergence from the right line of a man of character on any other 
basis than that there was a powerful motive inducing him ; and what 
motive does the defendant assign t Friendship in consequence of at- 
tentions to his wife, whereas this appointment was substantiallv made 
before Marsh appears to have ever known his wife, so far as there is 
any evidence in this case. So that here is falsehood put upon false- 
hood to screen this wrong, I sincerely hope the first in his life and I 
sincerely hope it will be the last. 

Mr. BLACK. Are you sure of that f 

Mr. Manager J£NKS. The learned counsel asks me whether I am 
sure of that. I am only sure of it from the facts of the case, and in 
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that letter of the 16th of August there had been fmggestions for him 
to find the beet post, and on the 16th of Au^ast be writes the Secre- 
tary of War, and that is filed as his application, and we assume that 
an application is the basis of an appointment, particularly if that ap- 
plication is prior in time and acted upon othcially. So the ofiicial ap- 
plication on which this was based is made prior to an^ acquaintance 
with his wife at all, so far as we have any information in this case. 
Then we have this additional fact, that ho told Evans that he had 
promised it to Marsh. That was prior to the appointment, and 
there is no evidence of any communication between him and Marsh 
isubsequent to that. Taking these two transactions together it seems 
to me that the appointment was made in substance before ever there 
was any obligation existing from the Secretarj[ to Mr. Marsh at all. 
But even if he were appointed on the basis of friendship, how quickly 
that friendship had ripened into fruition. He never knew him at 
M except for a little wnile in New York. Some attention was paid 
to his wife ; and yet here is a friendship that ripened into full frui- 
tion to such an extent that an officer of the Qovemment of the United 
States would remove John S. Evans, who comes there with unques- 
tionable vouchers, evervthing right in his record, every officer at the 
i>ost asking that he shall be appointed ; who comes there represent- 
ing that he will lose eighty to a hundred thousand dollars if he is re- 
moved, and the Secret^ says you may lose that because I love this 
man so ! Do you believe such absurdity as that f And if you do be- 
lieve it, is it not a crime? The fact that an officer of the United 
States to gratify a mere private friendship will override the recom- 
mendations of all those who have a right to speak, will exercise the 
tyranny of destroying a private fortune of eighty or one hundred thou- 
sand doUars to gratify his own love to a ffiend, is this no evidence 
of crime in a case of this kind when the Secretary is constantly 
accepting money from that friend T Put it in any light you please, 
how does this defendant stand f 

Mr. CARPENTER. Will the counsel permit me to interrupt him 
to correct a mistake in his statement of the testimony t 

Mr. Manager JENKS. With pleasure. If I have made any mis- 
take I hope my attention will be called to it, because I have not had 
time to go over the testimony fully. 

Mr. CARPENTER. The manager's theory is that General Mc- 
Dowell drew this order under a fahie impression that Marsh was the 
real trader and not Evans. The subseouent portion of General Mc- 
Dowell's examination, I think, shows that his former examination in 
rtbat respect was a mistake. In the first place, the Tribune article, 
which was the basis of McDowell's action, stated that Evans was the 
trader and was paying Marsh for the privilege of having the appoint- 
ment. In the next place, on page 127, to the question put by Mr. 
Manager McMahon, he says : 

QnestioiL If yo« had known that the aotnal iitate of circamstances at Fort Sill 
was that Svana was really the post-trader, that Marsh had no canital in it, and that 
Svana was paying $12,000 a year simply for the privileffe of holding it 

Answer. That was aboat what I understood to be the case. 

Q. (By Mr. Manager McMahon.) Did yon draw that order for the purpose of cor- 
recting that? 

A. Yes. 



Beoross-ezamined by Mr. Caupkntbb: 

Wonld not that order have corrected it if it had been executed ? 
I liave said two or three times that I thought it would. 



1 

That shows that General McDowell was not under a mistake as to 
who was post-trader at the time that conversation took place. 

Mr. Manager JENKS. Senators, all I have to sav is just read the 
whole testimony of McDowell through and see whether he did not 
draw that order under the impression that Marsh was the post-trader. 
In two different places in his testimony it occurs that the Secretary 
of War told him so, and he says in another place that he does not 
know what order he would have drawn if he had known that state 
of facts. So take the whole testimony — it makes no difierence really 
whether he supposed Marsh was or was not — the part that we say was 
wrong is that this Secretary has endeavored to create a ^se impres- 
sion bv misleading and misstating. When he asked for an intelligent 
order he should have laid the report of General Grierson before Gen- 
eral McDowell: he should not have said ^< I appointed Evans :'' the 
attempt to mislead we complain of, not that his statement did mis- 
lead. It is not whether the order did correct it or did not, but what 
was the information General McDowell had, what was it the duty of 
the Secretary to give t It was his duty to give General McDowell 
the truth. 

Mr. CARPENTER. He swears positively that when he drew the 
order be understood Evans was the trader and was paying |12,000 to 
Marsh. 

Mr. Manager McMAHON. A little further on that is denied sub- 
stantially by him at the bottom of page 127. 

Mr. Manager JENKS. But that does not afiect the fact that he 
told General McDowell he had appointed Marsh. But I read from 
page 127: 

Question. In this matter I want this distinctly understood : Whom did you and 
General BeUEuap in your conversation there together understand to be the post> 
trader at Fort Sfllf 

Answer. I do not know what General Belknap understood, and as to myself I 



did not think much about the matter. I merely wanted to correct an abuse ; I 
merelv wanted to state a scandal ; and I took what I thought the Quickest and best 
and directest wav to do it, and that will be seen in the order whicn I drew up. 

Q. If you had known that the grievance that existed there was the payment bT 
Evans, who was actually post trader, of $12,000 a year to Marsh, who had no capi- 



tal invested in the oonoem~I put the question to you in answer to the hypothetr 
ical question put on the other side— would you not have drawn a different order 
from the one yon did draw? 
A. I can hardly say what I would have done if things had been different 

So ho states that the Secretary of War told him Marsh was the post- 
trader, and his order 

Mr. CARPENTER. To settle that question, there is the article in 
the Tribune which set them all in motion, which charses distinctly 
that Evans was the trader, that he was paying Marsh $12,000 for 
having gotten him his appointment. That, therefore, was the abuse 
McDowell wanted to correct. 

Mr. Manager JENKS. Let me go on. 

Mr. CARPENTER. I suppose you do not want to misrepresent the 
testimony. 

Mr. Manager JENKS. I am not misrepresenting the testimony one 
iota. I have read that article from the Tribune, and I have read just 
what it is literally. So that the facts were before General McDow- 
ell, we say. Just as stated in the Tribune article ; and I say it proba- 
bly would not have made any difference whether Mursh was tiie post- 
trader or not. But the fact remains the Secretary told General Mc- 
Dowell he had appointed Marsh. 

Mr. CARPENTER. Then what is the point f 

Mr. Manager JENKS. The point is this : that when the Secre- 
tary of War had an ofiScial communication in answer to an official 
communication requiring that information, from General Grierson, 
eiving the full details of the facts and stating that this man Evans 
levied that black-mail off the soldiers, and that he charged enlisted 
men more than officers, and all the abuses existing under that, he did 
not lay that information before but withheld the official information 
from General McDowell and allowed him to draw an order on simply 
the information contained in the article in the New York Tribune, 
and then added to that by sayins that he had appointed Marsh. That 
is wherein I complain of him. It is not whether McDowell thought 
this, or thought that, or thought the other ; but it is that this Secretary 
of War did not give him information by which he could correct that 
abuse, and even went further, that he absolutely misled, or attempted 
to mislead. General McDowell from the truth of the case. 

Then the order of General McDowell is found on page 119 of the 
Record. That order I will not read, but will give simply the page 
on which it is found. It corrects no abuse concerning tnis $12,000 a 
year. 

Mr. CARPENTER. Will the counsel allow me one further correc- 
tion t I understand there is not a particle of truth here to show that 
that Grierson letter was not before McDowell. McDowell does not 
swear that he did not see the letter; nobody has sworn that it was 
suppressed. Tou are charging us here with a positive act, the sup- 
pression of a letter, and charging us, as I understand, without a par- 
ticle of testimony. 

Mr. Manager JENKS. I am simply charging yon with what Gen- 
eral McDowell says. He says he drew the oraer on the information 
in the New York Tribune, and never speaks of the Grierson communi- 
cation having been laid before him. It would have been an item of 
defense if you had shown that you had laid the Grierson communica- 
tion before General McDowell. Wonld he not have drawn a different 
order t 

Mr. CARPENTER. He says he wonld not. 

Mr. Manager JENKS. You never asked him what he would have 
drawn if the Grierson letter had been before him. But the Grierson 
letter was before the Secretarv of War, and if it had been before 
McDowell why did you not ask General McDowell that question t 
We do not have to prove that a thing was not so ; we do not have t4> 
prove a negative ; it was for the defendant to prove affirmatively 
that it was before him. But if you look at the McDowell testimony, 
you will find that he testifies that he drew it from the Tribune article 
and to correct the abuse therein stated, and he does not take a single 
step to correct the abuses stated by Grierson's report, showing that 
that was not before him. 

Mr. CARPENTER. There is not a thing in the Grierson letter that 
is not in the Tribune article, as I understand it. 

Mr. Manager JENKS. The Tribune article and the Grierson com- 
munication are before the Senate. They can Judge for themselves as 
to that, and Judge whether a man whose character is in a riffht line 
and who knows his duty, and does not lay the information before the 
officer from whom he asks the performance of a corrective duty, is 
doing right or doing wrong. 

Having thus shown that the appointment of this man was out of 
the ordinary course, and that the conduct of the Secretary of War 
was different from what it should have been in the ordinary course, 
the next inquiry is, what did he do when he got this money t Was 
there anything done to indicate that it was corrupt t Was there any 
concealment connected with it, or was it open and frank t But be- 
fore we ^o to the consideration of that I wish to impress this fact : 
When this report came from General Grierson stating as he did that 
the extortion of $12,000 a year from these soldiers existed, 9Jid charg- 
ing that the enlisted men paid greater prices than their officers, what 
would be the conduct of a ^cretary of War of good character f 
What woul(\ he do f When he found a poet-trader was doing all 
these thiucs, what would he do t Would he not remove him Just as 
q uickly as ne could write the order of removal t How did it affect the 
President of the UnitM States when it came to his knowledget Here- 
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moredhim immediately. Why did theSecretarynotremovehim imme- 
diately f He had a motive, and that motive was IG^OOO or $3,000 a year. 
Before that his instincts were jast as refined as the President's : be- 
fore that he bore a good character. He knew what he onght to nave 
done. He ought to nave protected these enlisted men. The defend- 
ant will say Evans did not charge them any more than he did before; 
bat that information he did not have until we came to this trial. 
Here is this letter which he had on the 9th of March, and it was 
official, on the honor of a soldier, and the only infbrmation he had 
showing that every one of these abases existed, and he did not re- 
move the man nor do a single act to obviate this wrong. There must 
have been a motive, and that motive is perfectlv apparent when the 
last part of the case comes out that he fi;ot $3,000 a year from this 
poet for the last three and a half years and $6,000 a year for the pre- 
ceding year and a half. 

Then, is there anything in the receiving of the money itself which 
indicates that he knew he was guilty of a crime t In the inquiry for 
truth with reference to criminals, we always start upon this hypoth- 
esis, that truth loves the light and crime the darkness. Crime always 
enshrowds itself either in the darkness of phvsical nature or in the 
moral darkness of falsehood. Where we find falsehood, we expect 
crime. Where we find darkness, we expect the deeds of darkness ; 
but where it is truth, its beauty loves to shine in the bright sunlight, 
and we expect everything to be conducted fairly and openly. 

Now, with reference to the receiving of this money, what is the 
conduct of Marsh t Every letter that he gets he destroys. Why does 
he do thist Because those letters if preserved would be evidence of 
crime. That would be the natural answer. But suppose you take 
some other answer, that Marsh is a careless man; that answer will 
not apply to this defendant, because he is a systematic man ; he pre- 
serves nis corfespondence. Marsh swears that every time he sent him 
a remittance he wrote him a letter. Every remittance had a letter 
sent with it, or prior to its sending, and he received an order from this 
defendant as to the mode of sending the money. Then we find that 
he kept a private secretary and a letter-book, and had a memorandum 
made of every letter; why is every single letter for thirteen different 
transmissions of money entirely missing? It looks like the conceal- 
ment of fraud. It looks as though he did not intend this matter ever 
to come to light. Marsh may have allowed his letters to stray from 
mere ne^lig^ce; but that every one should stray, every one be de-. 
stroyed in his instance, was rather singular; but that the conduct of 
the Secretary of War should precisely coincide with his seems to be 
a most transcendent coincidence of negligence. How can you explain 
this? ''The fact is, there never were any letters,'' the learned coun- 
sel [Mr. Cabpkntbr] suggests; but the witness swore there were. 
Which do you taket The learned counsel says there were no letters 
except this one, except official letters. We sent to the War Office 
and got all the papers relating to Fort Sill, and not a single letter 
concerning the transmission of any money appears there. Then they 
were not official letters, and the theory of the counsel is not true. 
He says there were no letters at all; but the witness swears that be- 
fore every remittance he made he sent a letter substantially in form, 
'' I have a remittance for you from the S. W.'' There is not a single 
one of all these. Mr. Evans swears that he always wrote to Mr. Marsh 
for any favors he got, and Mr. Fisher swears to the same, and Mr. 
Marsh swears that ne always transmitted those letters to the Secre- 
tary of War, and they are not here. Why is it that every single letter 
connected with this transaction is destroyed if it were an honest, bona 
fide transaction, as they claim it was? It may do for counsel to say 
"There were no letters but this one;" but the evidence is the con- 
trary, and it is the truth we want, it is not the mere assumption of 
assurance, but simple truth, and the testimony at that. So aVc say 
here the destruction of these letters is a pregnant fact in favor of his 
knowledge that this was intended to influence his official conduct, 
and we have already shown, we claim, that it did influence his official 
conduct, in that he acted differently in this transaction from what 
any honest officer ever would in any other. 

There is another peculiarity. Did you ever know a man on earth 
who received^ say, $1,500 from another who never asked, " What is this 
for, how do I come to get thisf '' Yet here are thirteen different pay- 
ments of $1,500 each coming to this man straight along and he 
never asks *' What is this for f " Very often there is Just as much in 
what a man does not do as in what he does do. If a man should go 
to one of you and hand you $l,500^as a man of honor would you not 
ask him the very first question, ** Why do you give me that,'' and if 
he should come three months after and give yon $1,500 again, would 
you not ask, '' Why is this?" If you got a letter from him, '' Here is 
a remittance from the S. W," you would say, " What do you mean by 
sending me remittances from the S. W. t " Would you take the re- 
ceipt and write on the back '' O. K." and return it without a word of 
comment or inquiry t 1 apprehend there is not one man in this body 
who woold ever act on such a system as that. You con Id not and you 
would not receive thirteen different payments of $1,500 on such sig- 
nificant communications as that and never once ask what they meant. 
How preposterous it is for men of sense to ask the Senate of the 
United States to assume that this man was not concealing something, 
and if he was concealing something what was he concealing t Simply 
bribery, simply crime. It takes more credulity than any one should 
ask of a human being to believe that this man was not nolding back 
something, was not concealing something. 
But another fact. After the Tribune article the Secretary of War 



says to Mr. Marsh, and the only communication we find between them 
apparently, " Have you a contract with Evans f " " Yes," says Marsh, 
" I have a contract." Then the whole conversation ceases. "I have 
a contract." There is all the communication there was between them 
apparently in reference to this matter. He did not ask anything 
more about it ; bnt his counsel, [Mr. Blair,] with that confidence in 
the statement of his client which has characterized him all through, 
says he thought there was a partnership. He was getting $1,E00 
quarterly from Marsh for this same transaction. Would he not think 
there was a partnership with him, too ; and if the partnership was 
with him, too, he getting the half of the profits, was it not bribery t 
It needs no precontract for bribery ; it needs no statement, " Here. I 
am handing you a bribe." The best evidence in the world that the 
thing was not a bribe would be such a statement as that. But it is 
the gift, and according to Holy Writ, "Thou shalt not take a gift." 
Bril^ry always assumes the form of a gift, and it is a gift that blinds 
the eyes of even the wise, and how fearfully blind was this defend- 
ant. It always has been known as a gift and always will be known 
as that. So that here this man has only taken a gift, and yet see how 
eccentric his conduct. If I get an honest gift I feel like proclaiming 
it to the world : I say " My friend has done me this kindness, given 
me this gift ;" I am proud to proclaim his generosity and love. But 
if a man should come and give me thirteen of these gifts in succes- 
sion, in the shape of quarterly and semi-annual payments, and I was 
doing a wrong in office with reference to that matter^ I should hate 
to ask any questions about it and would be equally reticent in regard 
to answering any. 

Then can you. Senator^, in any way account for this, or any portion 
of this conduct, on the theory of this defendant's innocence 7 If you 
can I am glad to see you do so, because I have no feeling of unklnd- 
ness for the man. 

But there is another system of facts connected with this case. In 
the first instance these transmissions were made in the shape of ex- 
press packages from C. P. Marsh, but after this New York Tribune 
article it then becomes more complicated and gets to be R. G. Carey 
& Co. There is but one payment ever transmitted in the name of C. 
P. Marsh after the time of the New York Tribune article. Why t Be- 
cause " this transaction is becoming a little noted, and the name of 
Marsh does not sound well in connection with the Secretary's and 
we will call it *R. G. Carey & Co.;'" and yet this Secretary receives it 
from R. G. Carey &, Co. and never asks anything about it. Is not that 
singular T 

One of the payments he sends West is invested by Mr. Emery in 
niiuois. That is in his own name until 1874, before the Tribune arti- 
cle, and then after the newspaper notoriety it becomes the wife's. That 
is another circumstance that would indicate that there must be some 
cause for this change. " It is coming toward publicity^ and the Sec- 
retary says I must shape my facts to suit the scandal ix it does come 
out." That was the order of this transaction. 

Then, again, we find on the 22d day of November, 1875, when a 
democratic Congress is likely to come in, he makes a report in which 
he recommends a repeal of this whole law, showing, as he reasoned 
in his own mind, "I do not wish this thing inquirod into; I am op- 
posed to this law." He wanted to make the people believe that he 
had no intei'est in the law. He never thought of that until the 2241 
of November, 1875 ; and yet here was Grierson's letter in 1871, and 
here was the constant complaint from 1871 to 1975; bat it took him 
four or five years to find out that the law was a wrong and a fraud, 
and that discovery was only made at a time when tl^re was great 
danger of this thing leaking out; another reason for this recommen- 
dation of November, 1875. On March 14, 1875, there had been an 
officer by the name of George Robinson who had been court-martialed, 
and the charges against Robinson, as appears in the letter of Mr. 
Robinson to the Secretary, were that he did not pay his debts to this 
post-trader. He was court-martialed, and a sentence of dismissal 
from the Army had been passed against him in consequenee of his 
being in debt to the post-trader. 

Mr. CARPENTER. I want to coixect the manager. He was cash- 
iered for drawing his pay over and over and over agun. That is what 
he was charged with and convicted of. 

Mr. Manager JENKS. There is liot a word of evidenee of that, and 
I will show the evidence to the contrary. 

Mr. CARPENTER. That is the record. Do you not eaU that evi- 
dence t 

Mr. Manager JENES. All the record that is before us I will read 
to you. I do not know the facts outside of this case, but the facts 
inside are those on which I expect to try it. I^ook at the letter of 
George T. Robinson on page 150 of the trial Record. That letter 
gives the ground of this dismissal. He says : 

I hftve thought tiiat yoa, sir, Bhonid know these facts before I broairi^t them to 
year official notice by sending the charges to yoa thitmgh all of the wMbX chan- 
nels, and to nsk yonr advice as to the beet and most expeditions manner of bring- 
ing these men to Justice. Every man and officer of these regiments have been 
most outrageously swindled by this firm , as I have abundant testimony to prove. 
If I leave the Army by sentence of the general court-martial that has Jost tried 
me, it is by getting into unavoidable debt to these men, who, after getting all the 
money I liad; now seek to ruin me, knowing that I alone am in possession of all the 
facts in the case against them. 

There is all the information I have on that subject, and I appre- 
hend it is about all the information you have, gentlemen ; and it U 
the testimony in the case on which we must tiy it. 

Mr. CARPENTER. It is false from beginning to end. 
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Mt-. Manager JENKS. I have the conDseFs word for that ; bat I 
give you the testimony in the caee as ffiven in, and they gave it them- 
selves; and if they were not satisfied with it, they should not have 
given it. That is all I can say to them. The learned counsel may 
eny it and he may say it is not the truth, ond it may be that it is not 
the truth ; it may l)e liiat every word George T. Eobinson stated was 
false ; but I cannot go outside of the case into the imagination of the 
counsel to find anything else than what is in the evidence; and the 
evidence is that he was dismissed for getting in debt to these men and 
not paying them, and was dismissed the service on that account, and 
they have given no evidence to the contrary^ and standing on that, 
here comes a complaint of this man in March directed to the Secretary. 
The learned counsel says it is a black-mailing letter. 

Mr. CABP£NT£B. Will the manager allow us to present to him 
for his private inspection the record in the case which shows 

Mr. Manager JENKS. After I am done with the case. 

Mr. CABJA^TES. The manager does not wish to convict ns on a 
falsehood. 

Mr. Manager JENKS. On the evidence in this cxise or nothing. 

Mr. CABJ^NTER. That is a falsehood you are now ti7ing to con- 
vict us on. 

Mr. Manager JENKS. Whether it is falsehood or truth it is your 
evidence, and I do not know anything more: but if I have to go to 
them and ask them what the facts are independently of the evi- 
dence in the case, I do not know what we should prove. I know we 
should prove some things that are not true if we take oar facts from 
them, because we think the evidence has established some thinss con- 
trary to their statement, and very materially so. I have iuready 
stated that this letter was introduced by the aefendant. All the in- 
formation I have— and I do not say it is either false or true, but it is 
all the evidence we have on the subject — is that this man Robinson 
was cashiered firom the service in conseouence of his having fallen in 
debt to these men and not paying his debts. I believe it is a crime 
in the Anny for a man to go in debt and not pay. For that he was 
cadiiered. He applies to "me Secretary of War and says, *^ There are 
sluiden against you in reference to this matter ; you are in danger of 
being wronged by these men no less than I, and 1 now will give you 
all the information. All I have is my commission in the Army. All 
I can hope is from performing my duties as an officer of the Army. 
The only wrong I have ever done was to fall in debt to these men 
and be unable to pay. Now suspend that sentence and let me show 
you they would wrong you just as' they wronged me." This occurred 
m March, and accordingly that officer is cashiered promptly at the 
request oi the Secretary of War himself. ^Why should he be so prompt 
to cashier a man for this matter T If he was not guilty of the things 
concerning whidti he was slandered, why need he care t If ^hat 
man was charged with this crime and the sentence hancring in your 
hands, would you be in such a hurry to destroy him for life if there 
was no truth m the slanders that were alleged in this article t So 
instead of being a black-mailing letter it was simply the pleading of 
a poor man for mercy at the hands of his superior, and that superior, 
knowing that if the charges should go through the regular channels 
which ^obinBon could put them through if he was in the Army would 
implicate himself, calls up the sentence and cashiers the suppliant so 
that he cannot possibly put the complaint through the reguljEtr chan- 
nels of the Army. After that Kobinson's power to send communica- 
tions through the Tegular channels of the various commanding offi- 
cers would not exist, and with this danger suppressed the crime would 
never probably get out. 

It seems to me that is the most natural constraction of that, and 
under all the evidence this probably was one of the inciting mo- 
tives to his asking the repeal of the law. Every year a little more 
complaint came here. In March there was the man who was dis- 
missed from the Army in consequence of his insinuations against the 
Secretary, and then a democratic House of Representatives coming 
in, although ever since Qrierson's lett-er he knew of every wrong and 
every abuse that existed under that law for four years he never said 
a word about it, but on the 22d of November, 1875, when he feared a 
day of reckoning, then his sense of duty was enlivened, then he steps 
up and says, **Tnis law ought to be changed," and his idea probably 
was, ** When I ask for a change of that law myself it is not liKely any- 
body will think I am making money out of it, and have been." That 
is the motive which it seems to me makes aU this enigma explicable. 

We have all the time taken the ground and we believe it to be true 
that there need be no c<mtraot concerning a bribe: that there need 
be no saying, ** Here, I give you this as a bribe," oat simply, if the 
defendant t<^k it, knowing it was intended to influence his officii^ 
conduct, he is guilty of bribery. We have the evidence from Mr. 
Marsh tnat there was an understanding between the Secretary and 
him. It is on page 181 of the trial Reoobd. 

I hftd a conTCTflation with Kn. Bower, the present Mrs. Belknap, on the niehtof 
the foneiaL She asked me to go ap Btairs with her to look at the baby in the 
nonery. I said to her, as near as I can remember, '* This child will have monej 
coming to it after a while." She said, '* Yes; my sister gave the child to me, anu 
told me the money coming from yon I must take and keep for it.'* I am not cer- 
tain about the rest of the conversation. I have an indistinct impression of what 
was said afterward. I said, very likely, "All right : but perhaps the father ought 
to be consulted," and her reply was that if I sent the money to him she would get 
it any way for the child, or something of that kind. That is as far as I remember 
it; buti nad some understanding ; I have sometimes thought that I said some- 
thing to Creneral Balknap that nigut. Hy entire recollectiou is indistinct about the 
matter except her relation ot her sister's dying request made an impression on me 



more than any other part of the conversation. As I said before, I have sometimes 
thought I saia something to General Belknap about it, but I am not at all certain. 
At aU events I had tome underetanding that night or tubtequently htfore the next 
money eame due— and I do not retnember of any tubeeqttenUy—hy which I sent the 
money to Genravd Belknap. 

So that he had some understanding with General Belknap. 

Mr. CARPENTER. Noj he says he could not say he had had with 
Belknap. 

Mr. Manager JENKS. **At all events I had some trndereiandinff thai 
night or suhseguenily.'* 

Mr. CARPENTER. Either with him or Mrs. Bower. 

Mr. Manager JENKS. He says : 

I have eometimee thought I s«iid something to General Belknap about it, but I am 
not at all certain. Atau evente I had some understamding that night or subsequently 
beSore the naet money eame due, and I do notremember qf amy sub^quenUy, 

That is the testimony according to the way I read it and the way 
I understand it, so that he had an understanding with General Bel- 
knap, but whether It was that night or subsequently he does not 
know, but he thinks he had no conversation with him subsequently ; 
so that he proves affirmatively that there was an understanding. 
But we need not prove affirmatively that there was any understand- 
ing. The best recollection of the witness is that he had either that 
night or subsecjuently, but when they thus act both alike in the same 
transaction, is it not enough to infer an understanding t One sends 
money 

Mr. CARPENTER. Will the counsel aUow me to correct him on 
that point. Mr. Marsh says that he had sometimes thought he had, 
and he had sometimes thought he had not. I asked him whether he 
could draw an averi^e between these two thin^, and he said no ; the 
more he thought of it the less he knew of it. I then asked him if the 
Senate could get any impression from him, and he said not. 

Mr. Manager JENKS. I have read just what the witness stated, 
and if it does not mean that to yon, do not accept it as such, but 
read it for yourselves and not by tne interpolation of something else 
that transpired afterward between the counsel and the witness, be- 
cause I am not fully cognizant of everything that has transpired be- 
tween the counsel and witness; but what the witness says herein 
print I shall accent as true until we find something to the contrary. 

Then, Senators, it seems to me that every element constituting the 
crime of bribery has been f nll^ established. This man, the defend- 
ant, was an officer of the United States. He took undue reward. 
He took that reward knowing it was intended to influence his official 
action. As a fact it did influence his official action, because, inde- 
pendentlv of this, his official action was consistent, straight, and up- 
right. After this his official conduct was not truthml, was not 
straight, was not upright. He covered this act all the time with 
some veU of concealment indicating a consciousness in his own soul 
that crime was lurking under it. And from this we assert that the 
money was intended to influence his official action and that it did 
actually have the effect it was intended to have. 

Then this man, if this be true, under the definition of the common 
law as amended by the Constitution of the United States and as in- 
corporated into our statutes, has been guilty of the crime of bribery; 
and if he be so guilty it is your duty to convict him of that crime. 
It may be a disagreeable duty ; it has been a disagreeable duty to me 
to charge this man with it ; it has been a disagreeable duty to call 
attention to the ^brications of falsehood with which he screened 
this crime ; but the duty must be assumed and must be done. We 
have agreed to perform our part to our country ; and purity in our 
councils, the perpetuity of our institutions, the glory of our country 
depend upon the manhood with which our officers maintain official 
purity and free our coun^ from corruption and crime. This man 
should have known that nothing but goodness and greatness could 
ever carry him safely through official Bfe. As Schiller says : 

But two virtues exist ; would they were ever united. 
Ever the good with the great, ever the great with the good. 

If his goodness had continued as it was originally impressed upon 
him and as his good character established, ne would not now be 
here ; but that an officer of the United States can take thirteen con- 
secutive payments of money from the soldiers of the United States, 
or £rom a sutler, an officer under his own charge, and be vindicatea 
before the Senate of the United States would be such a stain as would 
oertainlv greatly derogate from our national greatness and our na- 
tionid glory. We adc you, then, simply to do your duty to your coun- 
try, and if this man be guilty find him so. 

Mr. BLACK. Mr. President and Senators 

Mr. EDMUNDS. I suggest that the Senate take a recess in the 
trial for ten minutes. 

Mr. ANTHONY and others. Fifteen minutes. 

Mr. EDMUNDS. Fifteen minutes is suggested. I make the mo- 
tion in that form. 

The motion was agreed to ; and the Senate took a recess for fifteen 
minutes, at the end of which time the Senate was again called to 
order. 

The Senate resumed its session for the trial of the impeachment of 
William W. Belknap. 

The PRESIDENT jpro tempore. Are the counsel for the respondent 
ready t^ proceed t 

Mr. CARPENTER. Mr. President, I should like to make an inquiry 
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whether the impeachment trial can proceed in the absence of a qno- 
rum of the Senate f 

The PRESIDENT j>ro tempore. It cannot. 

Mr. CARPENTER. There has not been a qnorum here a good part 
of to-day. 

The PK£SIDENTi>ro tempore. The Chair has directed the Sergeant- 
at-Arms to notify the absentees to be present. 

Mr. COCERELL. Has the roU been called ? 

The PRESIDENT pro tempore. It has not been called. 

Mr. STEVENSON. I move that the roll be called in order to as- 
tuin whether there is a qnomm. 

Mr. EDMUNDS. I ask the Chair if a qnorum is present. 

The PRESIDENT pro tempore. The Chair understands that there 
is not a quorum present. The Secretarv will call the roll. 

The Chief Clerk called the roll, and forty-three Senators answered 
to their names. 

The PRESIDENT jwv tempore, A quorum is present. The counsel 
will proceed. 

Mr. BLACK. Mr. President and Senators, it is my duty to state the 
points of the case rather than to make an argument upon them. I shall 
do this as briefly as I can, and at the same time with perfect candor and 
fairness, without exaggerating the merits of the defense or detract- 
ing aught from the force of the evidence which the House of Repre- 
sentatives has produced. I do not wish you to understand that I am 
indifferent about the result of the cause, for I acknowledge that I 
feel a deep interest in the fate of General Belknap; not, I trust, alto- 
gether because I am his counsel, but for reasons which ought to oper- 
ate upon the mind of all men, including you, his Judges. Since the 
evidence is given, you know as well as I know that he is a gentleman 
of marked ability and of stainless honor, whose whole life has been 
characterized by singular purity of conduct and by steadfast fidelity 
to all his duties, public ana private. I do most devoutly believe that 
he is the victim of a calumnious accusation, founded upon nothing 
except certain unfortunate circumstances for which he is not respon- 
sible—not responsible at all events in any way which implies guilt 
or dishonor on his part. 

Nothing can extort from me an expression which will derogate 
from the reverence and respect which all are bound to feel for the 
American Senate ; but if you convict this man upon the evidence here 
adduced, I shall go to my grave with the conviction resting upon my 
mind, silent and unexpree^ though it be, that the most august tri- 
bunal in the world, acting upon the purest motive and exercising the 
highest wisdom, has been misled by some inscrutable means to pro- 
nounce the most unrighteous sentence that ever stained a record or 
scandalized the administration of the law. That is nothing to you ; but 
it would be a great misfortune to me and to many others in like situ- 
ation. The comfort and happiness of every citizen depend in a very 
large measure upon the confidence he feels in the institutions of his 
country that they will protect him in his life, his liberty, his property, 
his reputation. If we cannot get Justice here, where in all this earth 
shall we look for it t I cannot conceive of anything which would be 
more discouraging to the friends of liberty regulated by law than such 
a judgment as the managers ask you to pronounce in this case. 

Another thing disturM me somewhat : that is the extreme harsh- 
ness of the managers. They could not restrain themselves even when 
they were drawing up the articles of impeachment. Instead of fol- 
lowing the severe simplicity of the law in the statement of their accu- 
sation, they resort to tropes and figures of speech and adjectives and 
epithets to express their abhorrence of the accused. They say that 
" well knowing these facts "—certain things which they have averred — 
" and basely prostituting his high office to his lust for private gain,'' 
he did thus and so. That is a kind of obj urgatory rhetoric which ought 
to find no place in any le^al document. They have pretermitted no 
opportunity to denounce him. They have scoffed at our defense as we 
put it in, and even at the evidence of character which we introduced. 
They bespatter my client with continued abuse, " here a little and 
there a little, line upon line and precept upon precept," until " it shall 
be a vexation only to understand the report." This I think is emi- 
nently true of the very distinguished manager from Ohio, [Mr. McMa- 
HON,] who " sat in the seat oi the scornful," at the head of the board, 
while the evidence was under examination, and to my special friend 
who just now enters the Senate [Mr. Jenks] I know not what to say. 
I thought his blood and judgment were too well commingled to in- 
dulge in that style of address before this body. He, too, affects to look 
down upon General Belknap with lofty contempt and speaks of him 
as a *' poor corrupted creature." The face of justice may sometimes 
be darkened by a frown ; it is mere spite that disfigures its counte- 
nance with a sneer. 

But to the law and to the testimony. The question of jurisdiction 
stands out and meets you wherever yon turn. The manager from 
Massachusetts, [Mr. Hoar,] at a time when this point was under spe- 
cial discussion, admitted tnat the fact upon which the iurisdiotion 
rests must be affirmed by every Senator who votes for a final convic- 
tion. Not only is that true, but it survives even a judgment of con- 
viction, because it may at any time afterward be collaterally dra?m 
into question by another and a different tribunal, even the lowest in 
the country. For certain reasons which have been given already, and 
which I do not propose to repeat Just now, we regarded a vote upon 
that subject in our favor by more than one-third of the Senate as an 



acquittal. If it be not so settled then it is an open question, and as 
such it has yet to be met and determined according to the conscien- 
tious convictions of every individual member. This fives us a right 
to remind you of the ground upon which we deny the jurisdiction. 

In the first place, it is against the letter of the Constitution and alto- 
gether beyond the purpose and object for which the power was be- 
stowed upon the House of Representatives. That object manifestly 
was to relieve the country from the danger of gross misgovemment 
by the removal and disqualification of tSe President, the Vice-Presi- 
dent, and the incumbents of civil offices who might be found betray- 
ing their trusts by the commission of high crimes and misdemeanors. 
A great deal of skill in dialectics has been bestowed upon the discus- 
sion of the subject, but no man has been ingenious enough to answer 
the great and pertinent question, how can a man be removed from an 
office which he does not holdf It is no answer to say that in this 
case you do not intend to remove him. The language is " removal 
and disqualification." That is the only judgment that you can pro- 
nounce. The two are inseparably together. What the Constitution 
has joined together let no man put asunder. 

Nor is it an answer to say that a man who has been gailtj of a 
crime ought to be disqualified (though he cannot be removed) in or- 
der that the hands of the x>eople, or the appointing power, may be so 
tied up that he shall never again hold the power which he has shown 
himseU capable of abusing. I do not deny that that is plausible, but 
then it defeats its purpose by proving too much. By parity of reason- 
ing you may show that every man who has ever been guilty of any 
offense which unfits him for an office ought to be brought here and 
by impeachment rendered unqualified to hold an office hereafter. At 
all events it is an effort to do evil that good may come. That is the 
best that can be said of it. 

There is no authority for this view. Yon find no trace of it in 
the speeches and writings of the framers, and none in the Stat-e 
conventions where the Constitution was discussed and scmtiniEed 
before it was adopted. There is no contemporaneous exposition of 
the Constitution extant that countenances the view to which we 
are opposed. No commentator upon the Constitution, unless you 
take a strained construction of a parenthetical expression made 
by Mr. Rawle, has given an opinion in that way. On the con- 
trary, the ablest and tne greatest among them has come toa conclusion 
directly opposite, and has reasoned it out in a way that makes it, to 
me at least, and I think to most other persons, irresistible. We have 
no judicial authorities to produce on the subject, because it has never 
come directly, and it never has by any accident come collaterally, be- 
fore the courts. Any person who will read the book of Mr. Story will 
be satisfied when they recollect the position he occupied xvpaa t\m 
benoh of the Supreme Court of the United States, that if the quesK 
tion had ever risen there the decision of the court would have ac- 
corded with the opinions which he expressed. Moreover, the assump- 
tion of the power now is directly in conflict with the whole practice 
of this €k)vemment from the time of its origin down to the present 
day, and in the very teeth of all the precedents set by the different States 
which have similar provisions in their constitutions. Besides, the 
power to impeach in a coyse like this, if it be given at all, is given in 
words so obscure that two impartial minds of equal ability may give 
the whole of their faculties to the consideration of it and yet come to a 
directly opi)Osite conclusion. That surely proves that the point is at 
least a doubtful one. Who is entitled to the benefit of that doubt 
heret I do not say now, whatever I may have thought once, that 
the tenth amendment and the principle embodied in the resolutions 
of 1798 apply to the subject. 

Impeachment of a public officer is among the granted powers, and 
it was bestowed for wise and necessary purposes. Therefore I admit 
that it ought to be preserved in its whole constitutional vigor. But 
when a question is made about the extent of the power ; when the 
inquiry is whether it applies to a particular case, that construction 
which confines it within the narrowest limit is the true and the wise 
one, because it is what Hamilton calls an awful power, often grossly 
abused in past times, and in high party times almost sure to be per- 
verted to unjust and evil purposes. 

I claim only that each Senator shall act upon his honest convic- 
tions. When the question is again propounded whether you have 
jurisdiction, as it will be when the vote is taken on final sentence, we 
ask that every individual be true to himself, and so he cannot be false 
to any man. Let him answer according to the sincere belief which 
he then entertains. If any one who voted in our favor before shall 
have changed his mind on subsequent reflection he will be against us 
of course and ought to be— I mean on this point of the case. If a 
change has taken place in the other direction, that is, if one who voted 
in favor of jurisdiction has since come to an opposite conclusion, we 
expect him also to be faithful, which he certainly cannot be without 
firmlv refusing to exercise a power that in his own opinion does not 
legally belong to him. I hope it is no unreasonable demand we are 
making when we merely ask that each individual shall vote on Ihis 
question honestly and truly for us or against us as his conviction im- 
pels him. 

This is the most important question that is or can be raised in the 
case ; not to the party accused, but to you and to the general inter- 
ests of public justice. No court can do any act so criminal or so mis- 
chievous as that of usurping authority in a criminal cause whir h the 
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law has not glveD. It depends npon the jurisdiction whether the 
proceeding is a trial or a conspiracy. In a capital case the execution 
of a sentence pronounced hy a court without jurisdiction is a lelon- 
ions murder. There can he no doubt about this : that where a judge 
without juiisdiction and without authority orders a man to be hanged 
he is ^ilty of murder just as much as if he went to the prisoner's 
cell with a rope in his pocket and strangled him with his own hands. 
Such was the uncontradicted opinion of Sir James Mackintosh on the 
Jamaica courts-martial. Long before that Govemor Wall was tried 
at the Old Bailey and hanged at Tyburn for causing a man to be 
whipped to death under a sentence which the court that tried him 
had no jurisdiction to pronounce. 

But our friends on the other side, and especially the gentleman 
from Wisconsin, [Mr. Lynde,] insist upon it that every member of 
this body shall give up his conscience and vote in favor of exercising 
the jurisdiction, whether he believes it right or not, because a ma- 
jority have already expressed that opinion. This is contrary to all 
the analogies of the law as much as it is against all reason. I have a 
case in my mind, and I mention it because it is a simple illustration of 
the principle I contend for. A bill in eq uity was iiled before a court of 
chancery consisting of five judges. The aUegation, upon which ju- 
risdiction was founded, was that the plaintiff and the defendant were 
partners. It was objected that they were not partners. Three mem- 
bers of the court, two dissenting, held that the objection to the juris- 
diction was not well founded, and ordered the hearing to proceed. 
An account was taken, and the cause came up for final decree, when 
the whole subject was re-argued and then the judges unanimously, 
were of opinion that the parties were not in any reUltion which gave 
to one of them a right to come into a court of equity against the 
other. They dismissed the bill and remitted the plaintift' to his ac- 
tion at law. Suppose a military commission consisting of nine officers 
organised to convict a citizen and kill him for some political ofiense. 
Four of them at the start declare their belief that they have no jurist 
diction. Five hold otherwise, and the pretended trial goes on . When 
the question comes upon final conviction shall these four men be com- 
pelled by the other five to join the conspiracy against the life of the 
prisoner and command him to be murder^ f May they not jgive their 
consciences fair play and vote as they think f If a court which has no 
jurisdiction declares that it has junsdiction, its decision is not only 
erroneous but void, and nobody is bound by it — ^not even the parties — 
much less the dissenting judges. 

There are two allegations comprehended in this accusation. One 
is that the accused partv is liable to be impeached ; in other words, 
that the civic or pobtical status which he occupies is such as to bring 
him within the range of the impeaching power as defined in the Con- 
stitution. The other is that he has been guilty of crimes and misde- 
meanors. Both of these are facts which must be affirmatively proved, 
unless they are admitted ; that is to say, they must be estoolished 
either by the pleadings or the evidence. The whole burden of the 
proof lies, with its fulTweight, upon the accusing party. The failure 
to prove <me of them is as fatal to the impeachment as a failure to 
prove the other ; and when any Senator shall vote finally for convic- 
tion, he declares npon his oath and solemn affirmation that both of 
them are true. If he iinds that one is false, he is bound to vote against 
conviction as much as if he found the other to be false, because the 
two must be taken together; both must co-exist as facts ascertained 
or else there can be no legal conviction. 

If one-half of this Senate shall be of opinion that the status of the 
party is not such as to bring him within the range of the power of 
impeachment, and the other half shall be of opinion that, although 
he 18 impeachable, yet the facts proved against him do not show that 
he is guilty of the misdemeanor he is charged with, then how will it 
bet X)ertainly no man in the whole Senate can vote against him ; 
all of them must vote, one-half of them upon one part of the case 
and the other half upon the other, against any final judgment which 
affirms both to be true. 

If this question had arisen in a slightly different form, there never 
would have been any doubt or any discussion about it. Suppose a 
contractor for supplies to the Aimy or Navy were impeached for 
some crime or misdemeanor. He denies that he is or ever was a civil 
officer, or that he is in any condition which subjects him to the power 
of the House of Representatives or the judicial authority of the Sen- 
ate. They undertake to prove it by showing that he is a contractor. 
More than one-third of this body are of opinion, after deliberating 
upon the subject, that that is not sufficient evidence to establish the 
first part of the case. An acquittal would most certainly follow. 

The analogy is perfect between that case and this, for here the at- 
tempt is to prove the impeachable status oi the party by evidence that 
he was at one time in his life Secretary of War, and that in the opin- 
ion of one-third is as insufficient as the evidence in the case sup- 
posed, that he had merely a contract with the Government. Suppose 
another case which might perhaps be a real one : an officer of the 
Army employed at the head of a Bureau is impeached for making a 
gift to the wife of the President, the evidence proving nothing more 
than this would fail on both points, for a military officer is not im- 
peachable and a mere gift to the wife of his superior is not a crime 
or misdemeanor. 

To make our proposition still clearer, take a case in which the ques- 
tion is one of territorial jurisdiction— where the asserted jurisdiction 
rests not, as it does here, upon the status of the party, but upon the 



locus in quo of the crime. A man, for instance, is indicted in a Federal 
court for murder alleg^ in the indictment to have been committed 
upon the high seas, and therefore within the jurisdiction of the Fed- 
eral courts. The answer to that is that the offense, by whomsoever 
committed, was not done upon the high seas, but on Long Island 
within the body of Kings County, and nobody but God Almighty 
and the State of New York can enter into judgment with him about 
it. Is not that, like the charge of murder contained in the same in- 
dictment, an issuable and triable fact t And if it be proved that the 
offense was not committed within the jurisdiction, couldthe jury per- 
mit themselves to find the defendant guilty in manner and form as he 
stands indicted t Would not any judge in Christendom instruct the 
jury that a verdict of guilty without clear and satisfactory proof of 
jurisdiction^ was a false verdict? 

My learned brother from Wisconsin says he has never seen a case 
in which the question of jurisdiction was not determined as a prelim- 
inary before any judgment was pronounced upon the question of 
guilt. He would not make a good Bonrbon, for while he undoubt- 
edly learns a good deal, he does also forget some things. If he taxes 
his memory he will be able to recollect that he never saw a criminal 
case in his life in which the question of jurisdiction and the guilt of 
the party were not submitted at the same time. But he has read and 
reasoned himself into the belief that Senators who know that this 
court have no jurisdiction are yet bound to assert that they have, and 
to exercise it because others are of opinion that that would be right. 
When a gentleman brings a great number of books and piles them up 
on the table with pages marked and dog-eared to prove such a propo- 
sition, and does actually satisfv himseu of it, we are tempted to telL 
him what somebody said to St. Faul : '*Much learning hath made thee 
mad.'' 

He will not be offended at this; for I do not compare him to Paul 
except for the vast amount of his learning and the unsettled condi- 
tion of his opinions, supposed to result from that cause. In no other 
respect does ne bear the slightest resemblance to the great apostle of 
the Gentiles. 

Mr. THUBMAN. Mr. President, I wish to submit a question to the 
counsel, but I do not ask the counsel on the floor to answer it unless 
he chooses. He ma^ leave it to his colleague if he prefers. 

The PRESIDENT pro tempore. The question will be read. 

The Chief Clerk read as follows: 

"If it requires two-thirds of the Senators present to overrule the 
respondent's plea to the jurisdiction, does it not follow that two- 
thirds are necessary to overrule any objections to testimony made by 
the respondent or to sustain an objection to testimony made by the 
managers?" 

Mr. BLACK. No ; clearly not. I admit that \b a very fair attempt 
at the reduotio ad dbeurdum of our proiK>sition, but it does not succeed. 
What I say is that two-thirds are required to establish any fact which 
is an essential element in the conviction. Every other fact may be 
established and every other order may be made by a bare migority. 
I do not say that, because this is a court of impeachment and two- 
thirds of the Senate are required to concur in a final conviction, 
therefore evei'y time an acyoumment is moved it cannot succeed 
without a majority of two-thirds. 

Now let me put a question. If there are two facts charged against 
us here, each of them equally a necessary part of the conviction, one 
that he is an impeachable person and one that he is guilty of an im- 
peachable offense, and it requires two-thirds to estaolish one. does it 
not follow that two-thirds must concur to establish the other T Upon 
what principle are you to make a distinction between them t Let 
us draw our inferences in the other direction. 

Now, Senators, I come to apart of the case upon which there is no 
committal. Every member of this Senate has listened with profound 
attention to the evidence and with a firm and resolute determination, 
I am sure, to do that which is right. That other question to this de- 
fendant is infinitely more important than anything we have yet dis- 
cussed. Has he committed the acts which are charged against him 
as crimes and misdemeanors t 

I say that he is not guilty and that you cannot convict him with- 
out violating all those rules of evidence which the experience of man- 
kind has shown to be absolutely necessary to the investigation of 
truth, all those principles of law which were ^ven to us for our pro- 
tection in property, life, liberty, and reputation, and without which 
we have no safety, and all those rules of common morality which 
find their home in every honest heart. 

In the first place remember that every man in every criminal case 
is presumed to be innocent until he is clearly proved to be guilty. 
That is true of all men, no matter whether they have a bad charac- 
ter or no character at all. The party accused may have spent the 
half of his life in the penit-entiary ; his associations may have been 
evil from his birth ; he may have been convicted a thousand times 
before for kindred offenses ; yet when he is accused of any specific 
offense, it must be proved by incontestable evidence which leaves no 
reasonable doijbt npon the mind of his judges that he is g^uilty of that 
very offense with which he is charged before them. It is impossible 
to say precisely what amount of evidence in any particular case shall 
be required. The only rule laid down in the books is this : that it 
must be of such convincing power that his judges would be willing 
to risk their own most important interests upon the truth of the ac- 
cusation. If it falls short of that, and he is nevertheless convicted, the 
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jiidges themselyes are the oriminals. I say that applies to every case ; 
bnt we most assuredly have increased the strength of this presump- 
tion, and oonseqnentlj the force of the evidence necessary to repel it, 
a hnndied-thoosand-foldy when we prove such a character for Gen- 
eral Belknap as that which he has been shown to have ei^oyed. No 
man ever bronght into a court of justice a character higher than he 
has. No man cbaij^ with a criminal offense ever came before his 
judges with a list of compurgators like this. It is some compensation 
to him for all that he has endured to have such an indorsement as 
that which was given him by Jndge Miller, by Governor Liowe, by 
Mr. Allison and Mr. Wriqht. Armed with that, he can look boldly 
in the face of all detraction, from the frown of a nation down to the 
scandal of the street-comers. It makes him proof against all that 
men can ntter^ 

From the load roar of fbunlxifr ealnnmy 

To the bttee whisper of the paltry few. 

It is a rule, a well-known rule of law, or a rule rather of logic which 
the law of every country in the world has adopted, that nemo repenth 
fuit turpissmut. No man was ever suddenly changed from a good man 
into an excessively wicked one. The road that leads downwara is some- 
times steep, and it gets steeper and steeper the further you go, but it is 
not perpendicnlar. The law does not recognize the possibility of a man 
who haa maintained a high moral character until he has passed the 
meridian of life taking one sudden plunge down to the bottomless pit 
of infamy. It is not a thine to be beueved, that General Belknap 
would all at once transform himself into the moral monster that his 
enemies represent him to be. Would he, the upright lawyer who in 
a lon^ practice never suffered a stain to rest upon his professional 
integrity; the honest man of business who, swept away by a general 
calamity, became bankrupt yet paid all his creditors to the utter- 
most farthing and so went through even that furnace without the 
smell of smoke upon his garments ; the faithful revenue officer who, 
resisting the temptations under which others were filing around him, 
always did his whole duty and accounted for every dollar that came 
into his hands ; the gallant soldier, fearless as his sword and true as 
the steel it was made of to the cause that he fought for ; the incor- 
ruptible statesman who gathers around him even in this his hour of 
severe adversity all those who were associated with him in the ad- 
ministration of the most difficult Department of the Government to 
testify that he never on any occasion swerved one hair's breadth from 
the bright line of honor that stretched out before him— would he, I 
want to know, all at once and suddenly become base enough to 

Contamiiuite Ms flneers with base bribes I 
And Bell the mighty space of his larire honors 
For so muoh trash as may be grasped thus I 

The accusation is incredible; it is not true, it Is false. One of the 
managers has told us that it is universally believed and that public 
opinion all over the country condemns him. If that be the state of 
the case, it can onlv be accounted for by supposing that this people aie 
suffering under the Judicial blindness with which the children of 
Israel were afflicted when God sent upon l^em a strong delusion that 
they might believe a lie. Nothing can make you believe it without 
evidence as plain as the sensible and avouch of your own eyes, and 
even then a sentence of condemnation would be Wrung from you by 
hard compulsion. 

Bnt is there any decent pretext for his condemnation to be found 
in the evidence before you t I boldly affirm that, taking it all together 
and putting the worst construction upon it. It amounts to nothing 
but the merest trash upon which a jury in any court of quarter ses- 
sions would pronounce a verdict of acouittal without leaving the box. 

He is charged with having received a bribe corruptly and in con- 
sideration of an official act done or promised to be done in violation 
of his public duty. Is there anything to prove it t 

I will assume, argwmentia gratia^ that a gift of money accepted by a 
public officer is necessarily a bribe and no proof beyond his simple 
act of acceptance is necessary to qualify it as corrupt. Is there any 
proof against him that he was consciously or willfully connected 
with Marsh's present to his family f 

The deceased Mrs. Belknap feeling herself under strong obligations 
to Mr. Marsh, and in order to express her gratitude for kindnesses 
which he had shown to her during a severe spell of illness, proposed 
to Mr. Marsh to become an applicant for some office which she would 
assist him in getting by means of her influence with her husband. 
He declined because it would require him to neglect his business, 
which he could not afford to do. She suggested a post-tradership 
which he could manage without giving his personal attention. That 
was more attractive, and he determined at her suggestion that he 
would make an application, which he did, accompanied with recom- 
mendations. I am not instructed to deny, and there is very fair and 
just reason for thinking it is the fact, though it is not proved, that 
General Belknap promised to Marsh that he should have the post- 
tradership for wnich he applied in consequence of the request of his 
wife. He united with her m a desire to testify in that way the grat- 
itude which both of them felt to Marsh for what he had done. Ac- 
cordingly the promise was made. Some time afterward Mr. Evans, 
the incumbent of the place, came along with a conflicting applica- 
tion backed with the recommendation of the officers at the fort. He 
insisted on being retained and said that he would be ruined if he was 
not. Eighty, one hundred, or one hundred and twenty-five thousand 



dollars of his money had been invested in the buslnesB which he 
would lose if he was suddenly turned out without any arranffoment 
being made between him and his successor, and he besought Mr. Bel- 
knap that he would not do so hard a thing. Belknap, when he saw 
Marsh the next time, told him that this was the situation of Evans 
and it would be such a hardship as he would not inflict on anybody. 
''Therefore,'' ssdd he, ''unless you can make some arrangement with 
Evans that will be satisfactory to him, I will not give yon the ap- 
pointment." Mr. Mar^ and Mr. Evans got together and in secret, 
without communicating what their arrangements were to anybody 
except the attorney who drew up the articlee of agreement between 
them, made a contract to the effect that Marsh was not to be in any 
proper sense a partner in the business, but that he was to have a cer- 
tain fixed portion of the profits. Then General Belknap was told that 
Mr. Manh withdrew his own application and desirea the appoint- 
ment of Mr. Evans. Mr. Belknap on that recommendation, together 
with the recommendation of all the officers of the post, appointed 
Evans, who continued to hold the place imtil he was removed last 
March. 

The contract between Evans and Marsh can by no possibility affect 
your judgment upon the conduct of Belknap, because it is as clear as 
the bright light of the sun at noonday that Belknap knew nothing 
about it. But it is true that Mr. Marsh sent to Mrs. Belknap during 
her life a certain sum of money, and after her death he said to Mrs. 
Bower, her sister and the lady who afterward married General Bel- 
knap, "This child which your sister has left behind is entitled to 
some money which I wish it to have." She said, *' Send it to me a.id 
I will take care of it." " How shall I send it f" "If you send it to 
General Belknap I will get it." He did send it to General Belknap, 
without any explanation, during the time that Mrs. Bower was there, 
during the time she was absent in Europe, down to the time of her 
marriage to General Belknap, and afterward. But the money was 
sent without any kind of explanation from Marsh. No explanation, 
of course, was received from Evans, because he did not know the 
fact, and it only remains to consider whether General Belknap was 
truly informed about it by anybody else. 

I concede the naked facts which I have stated, that Belknap re- 
ceived money from Marsh, which he either handed over to his family 
or put into his own pocket without knowing why he was getting it, 
are of themselves and standing aJonea cauSeof suspicion, and at nrsr 
blush the inference is not an unfair one that he knew Marsh intended 
it as a gift, but it is a bare suspicion and falls far short of the plenary 
proof required to convict in a criminal case. If one of you were sit- 
ting as an examining magistrate you might regard this as being suf- 
ficient to justify the committal of the party accused, but it is not suffi- 
cient for a verdict of guilty. We do not rely, however, upon the incom- 
pleteness of this evidence, for the suspicious circumstance is overborne 
by other facts in the case. 

Mr. Marsh was carefully enjoined to secrecy. 

"In all your intercourse," says Mrs. Belknap to him," with General 
Belknap be careful that you say nothing to him about presents. He 
is especially scrupulous upon that subject, insomuch that a man who 
merely hinted at it upon one occassion was kicked down stairs." 
Bfarsh obeyed that injunction, and took good care never to say any- 
thing to Belknap about his reasons for sending that money. 

His conduct before the Committee on War Expenditures is to me 
a strong proof that the nature of the transaction with Marsh was 
then for the first time unfolded to his mind. His behavior to Bobin- 
son, the cashiered officer who attempted in vain to black-mail him, is 
another proof that he was wholly unconscious of any ground for find- 
ing fault with him about that business. Take these &ots and consid- 
er them together with his high character and you are bound to pre- 
sume that this money was received by him in consequence of some 
explanation furnished to him by his &mily which made all his acta 
consistent with his own sense of official propriety. And this conces- 
sion you owe to him in an especial manner when you consider tliat 
besides himself there is onljr one human being who could testify upon 
the subject, and her mouth is closed by her marriage with him. 

Now, I say that is the result of the evidence upon this subject, as- 
suming, as I have assumed for the sake of the argument alone, that Gen- 
eral Belknap could not take a present, knowing it and understanding 
it to be a present from Marsh, without bein^ guilty of a high crime 
and misdemeanor. But I deny that that is the law or the fact. 
When you prove that he has taken a present, or that his wife has 
taken a present with his perfect knowledge and with his full appro- 
bation, you are Just as far as ever you were from having the materi- 
als for a legal conviction. Why do I say thist Because the Consti- 
tution in plain and emphatic words declares that you can convict him 
only for high crimes and misdemeanors. The managers have con- 
tended that to convict upon impeachment it is not necessary to 
prove that the party has been guilty of an ofiense made punish- 
able by law. I acknowledge this to be the rule in England. There 
a man may be impeached for an offense which is not indictable 
and may suffer a bill of pains and penalties for acts that are 
neither impeachable nor indictable ; but here the Constitution ex- 
pressly provides that it must be a crime or a misdemeanor which will 
authorize a conviction upon impeachment. What is a crime t I need 
not refer to the horn-books of the law to answer that question : but 
if you want authority look at Bouvier's Law Dictionary, whion the 
managers have brought here for another purpose. A crime is a pub- 
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lie offense, pioMbited and made punifihable by law. A misdemeanor 
is defined precisely in the same way, except that it is a lower grade 
of offense. Is there any law or custom or osage in this country which 
prohibits the receipt of a gift by a public officer, or punishes it as a 
criminal offense f Host certainly not. Then you cannot convict this 
party without saying that the money received by Belknap meant 
something more and worse than a gift. / 

I am aware that there is a kind of answer to this which seems 
plausible. Mr. Randolph in the case of Judge Chase made a very 
strong argument to show that the power of impeachment is not con- 
liiied to cases in which there is legal criminality. He contended, as 
others have, that the public interest requires more extended use of 
the power. A judge may be guilty of no defined offense against law, 
but if he comes upon the bench intoxicated, or uses laneua^ profane 
aud indecent-, or habitually neglects the performance of his dui^, he 
becomes an obstruction to the administration of justice and ought to 
bo removed, and the ]^wer of impeachment ought to be used for that 
purpose. But aU this is the worst and most pernicious kind of rea- 
somn^. It is sufficiently answered by merely holding up the Con- 
stitution and showing that it is not so nominated in the bond. 

One of the Senators, the chairman of the Judiciary Committee, said 
the other day that fidelity to existing law was a duty of the highest 
obligation, and upon that principle I insist when J ask you to take 
the Constitution itself and laws passed in pursuance thereof as the 
lamp to your feet and the guide to your path. If the managers wish 
you to say that General Bdknap has been guilty of a crime on proof 
that he has done an act which is nowhere defined and made punish- 
able as a crime, then they desire you to say upon your oaths and af- 
firmations that which is whollv untrue. Why do they not take an- 
other mode of accomplishing the same end f If the demands of the 
public interest require that somebody shall commit perjury, why do 
they not summon a witness to testi^ that the accused has actually 
committed some prohibited actf Would it not be easier to get a 
false witness who would swear to the fact than to persuade a whole 
Senate falsely to assert the fact upon their oaths without any evi- 
dence f There is an old case whicn may serve them as a precedent. 
It happened that Ahab,king of Samaria, was very anxious to become 
the owner of a vineyard which belonged to Naboth, but the owner 
absolutely refused to let him have it. His wife, Jezebel, was deter- 
mined to get it by the law of forfeiture. If she could have Naboth 
convicted of a capital offense and executed, the vineyard by opera- 
tion of law would become the property of the king. She did not go 
to the public authorities or before any judicial tribunal and without 
evidence demand an acUudication in ner favor, but she procured two 
sons of Belial, brought them before the congregation of the x>eople, 
and set them up to swear falsely that Naboth had been guilty of 
blasphemy against God and the kins, and upon that he was sentenced 
to be stoned to death. Then she told her husband, ''Arise, take pos- 
session of the vineyard of the Jezreelite which he refused to give 
thee for money, for Naboth is not alive, but dead.'' Why do tney 
not follow this example t Because they revolt from the bare thought 
of brin^g a peijured witness into the case ; but how much better is 
a false judgment than false evidence f 

I am weU aware that some of the managers allege that this money 
was received not as a mere gift but under circumstances which make 
it come within the definition of bribery. But they make that allega- 
tion not only without any legal, sufficient, or satisfactory proof of its 
truth, but in the face of evidence to the contrary which is irresisti- 
ble, overwhelming, and conclusive. And this evidence, be it remem- 
beied, comes from the mouth of their own witness, whom they dare 
not impeach. He swears that he never had any contract or agree- 
ment A any kind with General Belknap upon this subpect-matter ; 
that he did not send him the money with any desire or intent to in- 
fluence his official conduct ; that he never received from him any 
official favor in consideration of money either before or after he sent 
it. It was, according to his account of it, purely a gracious gift, which 
-he bestowed solely because it gave him pleasure to do it. This is either 
true or it is false. If it is true, it puts an end to this case, for it elim- 
inates from the transaction everything that is criminal. If it be false, 
then the whole accusation is false^ for it is built on Marsh's testimony 
alone — ^the man whom they have introduced for the purpose of prov- 
ing their case has given testimony which is untrue from beginning 
to end. They do not say that ; I do not either. I do not doubt that 
he sent to General Belknap, or to some member of his family, certain 
sums of money at different times as a mere present. When he said it 
was a mere gift, unaccompanied with any corrupt intent or any cor- 
rupt contra^ ne told the truth, the whole truth, and nothing but 
the truth. 

Now, I aver that it is not wrong in any criminal sense for an officer 
to receive a present. There is no law which forbids it. More than 
that, there is no custom or habit or sentiment among the public offi- 
cers of this day which condemns it or makes it disreputable. The 
state of the public conscience in this country does not call for the 
enactment of any law to prohibit it. I was a member of the Penn- 
sylvania convention to rerarm the constitution of that State. I tried 
my best, and so did others of greater influence and more ability than 
mine, to get inserted into the organic law a definition of bribery 
which would indude presents of any kind, given under any pretense 
whatever, so that no officer could ever, without violating his oath 
and exposing himself to the danger of a prosecution which would send 



him to the penitentiary, receive money from anybody. But I found 
myself shooting at the stars. I was told that I was trying to make 
the officers of the Commonwealth righteous overmuch ; that the mere 
receipt of money was of itself an innocent thing unless there was a 
corrupt contract or a corrupt intent, but when the corrupt intent did 
exist, it ought to be proved like any other fact which is necessary to 
mtdce out the guilt of the party. By this and other similar arguments 
a measure which I thought a very important one was thrown out. 
I do not myself believe that presents are proper when taken by a 

Eublic officer from a person who may by any possibility in the future 
ave an interest in the officer's performance of his duties. I think 
so because, in the first place, '* a gift blindeth the eye and perverteth 
the judgment of the righteous ;" and also because, in the next place, 
these gifts may be used to cover essential bribery. I do not believe 
that the institutions of this country are perfectly safe in the hands of 
men who habitually receive presents from their friends and constit- 
uentsor from anybody. But I say now that there is no law which makes 
it a crime or misdemeanor ; and that is not aU, there is no code of 
morals known to the public men of this age, or to the men who now 
hold office, which condemns it. If our ftSihers could have foreseen 
the fatal degeneracy of their sons, perhaps they might have made 
some provision to prevent it ; but they inserted nothmg to prohibit 
it either in their Constitution or in their statutes, and you cannot in 
your judicial capacity supply the oastu amiisus. 

" I give you an office and you give me another office," or "I give 
you office and you give me money ;" what of thatf If the exchange 
was preceded by a contract which made one the consideration of the 
other, that is bribery and corruption, but it there was no contract 
of that kind the case is otherwise ; and so it has been held in the 
case of the greatest and wisest and best men we have ever had in 
this country. 

There was a time in 1825 when Mr. Clay held in his hand the Pres- 
idency of the United States and could ^ve it to whom he pleased. 
He handed it over to John Quinoy Adams, against whom there was a 
large majority of the States and the people. He did it in opposition 
to instructions almost unanimous from his constituents, and in the 
face of his own recorded opinion that Mr. Adams was not a proper 
person to be Chief Magistrate of the country. The first thing that 
Mr. Adams did after he went into office was to appoint Mr. Clay Sec- 
retary of State. Did these two men bribe one another f They were 
charged with making merchandise of the highest offices under the 
Grovemment. The defense which both of them made against the 
charge of bribery was precisely the same that we make here, namely, 
that no proof could be produced to show the previous existence of a 
corrupt contract or imderstanding which could have influenced their 
conduct; and the general public acquitted them on that ground 
alone. 

Remember I do not hold up this transaction as an example of pub- 
lic virtue. I admire much more the high-toned behavior of Mr. Bay- 
ard twenty-five years earlier. He did not vote for Bir. Jefferson, but 
he had it in his power to protract the election in the House of Repre- 
sentatives so that Mr. Jefierson and Colonel Burr would both of them 
have been defeated. For good and sufficient public reasons he de- 
termined that he would not use that power, but would retire from 
the contest and allow Mr. Jefferson's niends to elect him. After a 
few days Mr. Adams, the then incumbent of the presidential chair, 
(^ered him the mission to France. He said : '^ No ; I cannot get to 
my post of duty until Mr. Jefferson shall be inaugurated, and then 
he will have the power to recall me. I will not hold any office under 
him, as I would virtually be holding this office, lest it might be in- 
ferred that I have received a reward for my action in the presiden- 
tial election." 

The most distinguished man perhaps that this country ever pro- 
duced—certainly the greatest orator— one who was gifted with the 
most exquisitively organized intellect that ever was oestowed upon 
any of tne children of men — ^was appointed Secretary of State by 
General Taylor. He said that he could not live upon the salary in a 
way that would accord with his taste and habits, and he invited his 
friends to make presents to him, and they did contribute among them 
$100,000, which they invested, and gave him the interest of it for the 
remainder of his life. Was that bribery t It was given by merchants 
who were pleased with his advocacy of the bank, by manufacturers 
whose interests he had promoted by supporting a protective tariff, 
perhaps also by lovers oi the Constitution who admired him for the 
noble defense he had made of its principles. But there was no evi- 
dence and no reason to believe, and nobody ever did believe, that it 
was given as a consideration for previous services or in pursuance of 
a contract for future services. Therefore, and therefore alone, he was 
held to be innocent. 

The manM;er from Massachusetts [Mr. Hoar] said, speaking of the 
Union Pacific Railroad, that every foot of that road had been founded 
in corruption and built with the wages of iniquity. That is true ; 
and it is equally well known that the managers of that corrupt con- 
cern gave large amounts of their stock and bonds to the wife of a 
Senator who was afterward elected Vice-President. The wife re- 
ceived it with the full consent of the husband. Though he had voted 
for the charter of the corporation and afterward voted to extend its 
privileges and always vindicated it by his speeches on this floor, 
there was no proof that the speeches and votes were the considera- 
tion given for the bonds and the stock. The absence of that proof 
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left bim in the fall possession of the character which he had earned 
by his previons life, his popularity moulted no feather, he lived re- 
spected and honored, and died in the odor of sanctity. 

The members of the Honse of Representatives who received the 
same stock and bonds from the acents of the same company consid- 
ered themselves as fully acquitted when the committee failed to find 
that there had been any corrupt contract, and such was the view of 
the Honse when for that reason it refused to pass a vote of censure. 

If Mr. Lincoln had been impeached and evidence had been intro- 
duced against him, like the trash you have here, to show that his wife 
with or without his knowledge took a present from some contractor 
or some officer, who would have listened to it with patience t Mr. 
Lincoln could not have come into this court with'a higher character 
than General Belknap. Judge Davis would have sworn for him that 
he was all his life-time scrupulously honest. The governor of his 
State, and any number of ex-governors, lind the Senators in Congress 
would have testified to the same fact ; but he could not have had a 
character one whit better than that which is made out by General 
Belknap, and by the force of that character the accusation would 
have been swept awav like chaff upon the summer thrashing-floor. 
Nobody would have thought of a conviction. 

That the present Chief Magistrate has taken laige gifts from his 
friends is a fact as well known as any other in the history of the 
country. He did it openly Without an attempt at concealment or 
denial. He not only received money and lands and houses and goods 
amounting in the aggregate to an enoimous sum, but he conformed 
the policy of bis administration to the interests and wishes of the 
donors. Nay, he did more than that ; he appointed the men who 
brought him these gifts to the highest offices which he could bestow 
in return. Does anybody assert that General Grant was guilty of an 
impeachable crime in taking these presents even though the receipt 
of them was followed by official favors extended to the givers t Do 
we not all regard him still as one of the greatest heroes and sages the 
world has produced t Instead of being impeached and ignominionsly 
removed from office he was flattered and re-elected. This all hap- 
l>en8 justly upon the legal principle which commands you to presume 
every thiug in favor of innocence. General Grant's wealthy friends 
in New York gave him money not with any evil design upon his in- 
tegrity, but because it was a pleasure to themselves; and the Presi- 
deut appointed them to office afterward not because they had bought 
his favor, but because he thought the public good required it. This 
is the just and legal conclusion in every case where there is no proof 
of a bargain and no distinct evidence of an intent to influence and 
be inflnence<l corruptly. Is the law a respecter of persons t Does 
not a presumption which applies to the President in tne plenitude of 
his power apply with equal force and even with stronger reasons to 
his fallen minister f 

If the House of Representatives considered this subject coolly and 
came to the deliberate conclusion that the reception of a gift by a 
public officer was either in itself a punishable crime or evidence of a 
crime it was a sin and a shame to drag the Secretary of War before 
this tribunal after he became a private citizen, while they allowed 
the President to finish his career of wickedness without interruption. 
Were those gallant gentlemen afraid to take the Chief Magistrate by 
the throat, or did they suppose that4;he Senate would use one measure 
of justice for Grant and another for Belknap f No, they did no such 
injustice either to you or to themselves. They thought they could 
produce satisfactory evidence to show that the gift to Belknap was 
something more than a gift, that it was a bribe paid in pursuance of 
a contract or in consideration of official favors bestowed or promised. 
That is what they allege in the articles. Bnt having utterly failed 
to prove it they ought in honor and conscience to give up the case. 

If the giving or receiving of presents is necessarily and in its own 
natnre always criminal, and if the power to impeach for it survives 
the term of office, why have they overlooked the offense of Jndge 
Hoar who gave the President a library of costly literature and law f 
They miffht prove that the giver of that present was afterward com- 
missioned by the receiver as Attorney-General and nominated for 
Jndge of the Supreme Court ; and they might argue with some show 
of reason that these appointments heingpost hoc were also propter hoc. 
But the inference wonld have been false ; for Judge Hoar in making 
the ^ft acted merely npon the impulses of a generous heart, and the 
President promoted him because he was the best man for the offices 
he put him in. Such being the natural and the legal presumption in 
that case, why should it not also be made in this case 7 

Another distinguished gentleman held the office of Attorney-Gen- 
eral and was afterward by a kind of translation sent to the court of 
St. James, where he now resides as the American plenipotentiary. 
Before he got these highplaces he not only admitted but proclaimed 
that he hod subscribed |20,000 to a fund for the benefit of the Presi- 
dent. Who can prove that these acts were corrupt f Or who will 
dare to assert it without proof f 

There is another class of cases, more extensive and more numerous 
than these, in which the law and pnblio opinion indulges officers in 
giving and in receiving money for their personal purposes. A high- 
placed gentleman wants to be continued in power and to that end a 
certain number of popular votes is required. He demands from his 
subordinates money enough to get the votes and he enforces the order 
by a distinct notification that whosoever refuses to contribute will be 



dismissed from his place. These very i)ost-traders were forced to 
make enormous contributions in that way and the aggregate sum thus 
raised for an important election amounts to many millions of dollars. 
Is this criminal 7 Certainly it is, if you adopt the principle of the 
managers that every voluntary payment by an officer to an officer is 
ipso facto a crime. Is it corrupt f I do not say so. But if you say 
tnat Belknap could not receive money from Marsh without being cor- 
rupt, then you condemn to utter infamy the system to which I refer. 
It pervades the whole executive administration, If it be corrupt, 
then all the officers of the Government are thriving by corruption 
alone. They can keep their places if they pay for them in this way ; 
if not, not. By that dishonest means alone can they hope to gain 
promotion. A public man, to use the figure of Curran applied to a 
similar condition of things in another country, is like a dead body in 
a mill-pond; he lies quietly and obscurely at the bottom as long as 
there is any soundness in him ; bnt his bulk expands with the gases 
which corruption evolves j '*he becomes buoyant by putrefaction and 
rises as he rots.'' Surely it is not proper to say that this system is 
corrupt seeing that all tne great and good men now in the Executive 
Departments constantly practice it. Whether it is an evil that ou^ht 
to DC abolished or a virtue to be encouraged, is certainly a question 
on which there is some difference of opinion. What I assert is that 
there is no law which forbids it, nor no rule of morality among pub- 
lic officers which condemns it. That being the case, is it not horrible 
to convict this party who has certainly done nothing worse 7 

I bring no railing accusation against any of the persons I have men- 
tioned. I declare that all these officers who have received and given 
money ore innocent of any offense known to the law, and therefore 
not impeachable. I have mentioned their cases merely for the pur- 
pose of illustration and to show that General Belknap has not acted 
criminally any more than the rest of them. I do not ask yon to ac- 
quit him if he is guilty on the ground that others are equally guilty, 
but I show his fr^om from criminality by proving that others who 
have done similar things are not only free from gimt but in univer- 
sal estimation honored and respected. 

According to our view of the evidence (and it is impossible that we 
can be mistaken) he is fairly entitled to an acquittal, because — 

1. The evidence excites no more than a bare suspicion that he knew 
what the money was sent to him for. 

2. The utmost extent to which the evidence goes can establish 
nothing against him except that he received certain money from 
Marsh as a gracious gift which Marsh sent him solely because it 
gave him pleasure to & so. The allegation that this was given in 
pursuance of a corrupt contract for a corrupt consideration or with 
a corrupt intent is not only unsupported by proof but completely 
and thoroughly disproved. 

3. A naked present like this is not criminal in him that gives or in 
him that receives it. 

4. The receipt of such a present not being prohibited or made pun- 
ishable by law is not a crime or misdemeanor, and thereforo not im- 
I)eachable. 

If, therofore, you decide this case according to the law and the evi- 
dence you must necessarily acquit him. 

You will no doubt be glad to hear me say that I am done. 

Mr. SHERMAN. Mr. President, I should like to have a short ex- 
ecutive session. I move that the Senate sitting as a court ac\joum. 

The motion was agreed to ; and the Senate sitting for the trial of 
the impeachment adjourned. 



Tuesday, July 25, 1876. 

The PRESIDENT ^o tempore having announced the arrival of the 
hour fixed, legislative and executive business was suspended and the 
Senate proceeded to the consideration of the articles of impeachment 
exhibited by the House of Representatives against William W. Bel- 
knap, late Secretary of War. 

The usual proclamation was made by the Sergeant-at-Arms. 

The PRESIDENT pro tempore. The usual notice will be trans- 
mitted to the House of Representatives. 

Mr. Lord and Mr. McMahon, of the managers on the part of the 
Honse of Representatives, appeared. 

The res]K>ndent appeared with his counsel, Messrs. Blair, Black, 
and Carpenter. 

The Secretary proceeded to road the journal of the proceedings of 
the Senate sitting yesterday for the trial of impeaohment, when, on 
the motion of Mr. Sherman, and by nnanimous consent, the further 
reading was dispensed with. 

The PRESIDENT pro tempore. The Senate is now ready to pro- 
ceed with the trial. Senators will please give their attention. 

Mr. CARPENTER. Mr. President and Senators 

Mr. LOGAN. Before the counsel proceeds, I will state that I have 
heard some complaints made about the position that the counsel and 
managers have to occupy in the presence of the Senate. I thereforo 
suggest that the counsel be allowed to occupy any position he desires 
from which to address the Senate. 

Mr. EDMUNDS. We can see the counsel better when they stand 
in front of the chair than anywhere else. 
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Mr. LOGAN. I have beard complaiDts made of diffionlty in liear- 
inff them. 

Mr. CONKLING. Where wonld the cooDsel rather stand f 

Mr. CARPENTER. If there is no objection to it and no impropri- 
ety in it, if I conld be permitted to stand in the outer tier of seats^ I 
could be heard better tnere than anywhere else. 

Mr. CONKLING. I will give the counsel my seat ; and there is his 
old seat. 

The PRESIDENT pro tempore. The Chair hears no objection and 
the counsel will select his seat. 

Mr. Carpenter proceeded to Mr. Spencer's place, that formerly oc- 
cupied by nimseli when Senator, in the outer tier. 

The PRESIDENT pro tempore. Senators will give their atten- 
tion. 

Mr. CARPENTER proceeded to address the Senate on behalf of the 
respondent. 

Mr. SECERMAN, (at two o'clock and fifteen minutes p. m.) Would 
counsel like a recess now or would he prefer to go on longer f 

Mr. CARPENTER. I am willing to yield for a recess now. 

Mr. SHERMAN. I moTC that the Senate take the usual recess of 
fifteen minutes. 

The motion was agreed to ; and the Senate sitting for the trial of 
the impeachment took a recess for fifteen minutes, at the expiration 
of which time the Senate sitting for the trial resumed its session. 

Mr. KERNAN. I move that the Sergeant-at-Arms be directed to 
request the attendance of absentees. 

Mr. CONKLING. I suggest to my colleague he had better have a 
call of the Senate. There is no way of ascertaining who the absent- 
ees are without a call. 

Mr. KERNAN. Very well ; I accept that suggestion. 

The PRESIDENT jwo tempore. The Secretary will call the roll. 

Thirtv-oue Senators answered to their names. 

Mr. KERNAN. I move that the absentees be requested to attend. 

The PRESIDENT pro tempore. The Senator from New York moves 
that the Sergeant-at-Arms oe directed to request the attendance of 
absentees. 

The motion was agreed to. 

The PRESIDENT pro tempore. The Sergeant-at-Arms will execute 
the order of the Senate. 

At two o'clock and forty-six minutes a quorum appeared. 

The PRESIDENT pro tempore. A quorum has appeared ; and the 
counsel will proceed. 

Mr. CARPENTER resumed and continued his argument. 

Having spoken till four o'clock, 

Mr. FRELINGHUYSEN. Mr. President, counsel says that it will 
be agreeable to him if the court should adjourn at this point in his 
argument. 1 therefore move that the Senate sitting as a court for 
the trial of the impeachment a4joum. 

Mr. EDMUNDS. No, we ought to finish it to-night. 

The PRESIDENT pro tempore. The Senator from New Jersey moves 
that the Senate sitting in trial adjourn. 

Mr. SHERMAN. I should like to ask counsel whether it would be 
convenient for him to close his argument this evening f 

The PRESIDENT i>ro tempore. The motion is not debatable. 

The motion was not agreed to. « 

Mr. CARPENTER. I come now, Mr. President, to discuss the ques- 
tions of law in this case which in my opinion are entirely conclusive 
of it. 

[Without concluding his argument, Mr. Carpenter yielded to Mr. 
Sherman for a motion to take a recess. His speech will be published 
in full when completed.] 

Mr. SHERMAN. If counsel will allow me, I will move that the 
court take a recess until half past seven to test the sense of the Sen- 
ate. 

The PRESIDENT pro tempore. The Senator from Ohio moves that 
the Senate sitting for the trial take a recess until half past seven 
o'clock. 

The motion was not agreed to; there being on a division— ayes 22, 
noes 23. 

Mr. THURMAN. I move that the Senate sitting for this trial do 
now a^oum. 

The question being put, there were on a division — ayes 23, noes 25. 

Mr. CONKLING. I ask for the yeas and nays on the motion to ad- 
journ. 

The yeas and nays were ordered ; and being taken, resulted— yeas 
33, nays 18 ; as follows : 

YEAS— Means. AUiaon, Anthony, Bayard, Booth, BontwoU, Bmce, Cameron of 
WiseonainXhxiBtiaiio]^ Clayton, Conkling, Conover, Cngin, Ferry, Frellnghnysen, 
Hamilton. Howe, Ingalto, Jonee of Florida, Jones of Nevada, Logan, MoCreery, &lc- 
liillan, Mitohell, NonroodLOgleeby, Paddock, Patterson, Banaom, Steventton.xhnr* 
man. West, Wlndom, and wnght-413. 

NAYS— Messrs. Bogy. Cookcell. Cooper, Davis, Dennis, Edmnnds, Gordon, Har- 
vey. Kelly, Keman, McDonald, Merrlmon, Mon-ill, Bandolpb, Kobertaon, Sherman, 
Wallaoe. and Wlthers-18. 

ABSENT— Messrs. Aloom, Bamnm, Bnmside, Cameron of Pennsylvania, Caper- 
ton, Dawes, Dorsey, Eaton, Goldthwaite, Hamlin. Hitchcock, Johnston, Key, Maxey 
Morton, Sargent^ SiKilsbnry, Sharon, Spencer, Wadleigh, and Whyte— 21. 



So the motion was agreed to ; and (at four o'clock and fifteen min- 
utes p. m.) the Senate sitting for the trial of the impeachment ad- 
journed. 



Wednesday, July 26, 1876. 

The PRESIDENT pro tempore. Legislative and executive business 
will be suspended and the Senate will proceed to the consideration 
of the articles of impeachment exhibited by the House of Represent- 
atives against William W. Belknap, late Secretary of War. 

The usual proclamation was made by the Sergeant-at-Arms. 

The PRESIDENT pro tempore. The usual notice will be transmit 
ted to the House of Representatives. 

Mr. Lord, Mr. Ltnde, Mr. McMahon, Mr. Jrnks, and Mr. Lapham, 
of the managers on the part of the House of Representatives, ap- 
peared. 

The respondent appeared with his counsel, Messrs. Blair and Car- 
penter. 

The Secretary read the journal of the proceedings of the Senate 
sitting yesterday for the trial of the impexMshment. 

Mr. PADDOCK. I hardly think there is a quorum of the Senate 
present. 

The PRESIDENT pro tempore. The roll of the Senate will be called. 

Mr. EDMUNDS. Let the Chair count the Senate. 

The PRESn)ENT pro tempore^ Rafter a pause.) There is not a quo- 
rum present. The Secretary will call the rolL 

The Secretary called the roll of the Senat-e, and forty Senators an- 
swered to their names. 

The PRESIDENT pro tempore. There is a quorum present. The 
Journal will stand approved. 

Mr. COCKRELL. 1 desire to state that my colleague [Mr. Bogy] 
is absent, having been called home by the illness of his daughter. 

The PRESIDENT pro tempore. The Senate is now ready to proceed 
with the triaL 

Mr. CARPENTER resumed and concluded his argument on behalf 
of the respondent. It is, in full, as follows : 

Mr. President and Senators, we are approaching the termination of 
a protracted and painful trial, and the duty of closing the defense 
has been intrusted to me. I am to make the last suggestions on 
behalf of the respondent, to a tribunal which has his reputation and 
honor in its keeping. The importance of the cause to the respond- 
ent, and to all those who have heretof^te held and to those who 
may hereafter hold any office under the Government of the United 
States, from the highest to the lowest, will secure, I doubt not, judi- 
cial attention to an argument which must be uninteresting, except 
to those who may impose and those who may suffer from the inflic- 
tion of the jud^ent and sentence which the House of Representa- 
tives of the United States is demanding against the respondent 

I know how many and what various cares absorb the attention of 
Senators, in the last days of a long session ; and how difficult it is 
for Senators to remain in their seats. But I appeal to you, once for 
aU, that before you pass judgment upon the respondent, you owe it 
to him, to yourselves, and to justice, to put aside other business, and 
hear patiently, not only the important points, but even the details of 
testimony, upon which his guilt or innocence depends. 

No person can justly be convicted until his triers have patiently 
heard, and carefully considered, everything that can be said on his be- 
half. • 

Reverence of counsel for the bench is the natural result of their 
mutual relations. And yet in the excitement of an animated criminal 
trial counsel, most distinguished for amiability, are sometimes incited 
to make remarks which, after reflection, they sincerely regret. Any 
subject viewed from the different stand-points of a judge and an ad- 
vocate will present different a^>ects. The advocate, sympathizing 
with the distress of his clients, and often seeing far deeper into the 
absolute truth of a case than a judge is permitted to see ; knowing 
many circumstances of alleviation, and many important exculpatory 
facts derived from his client, which cannot be disclosed in a tribunal 
where tlie client and his wife are excluded from the witness stand ; 
heated with days and nights of anxious toil ; driving to develop the 
truth through the Imper&ct statements which can be made by outside 
witnesses ; u entitled to some indulgence. The few facts which can be 
made known to the judge, are in the mind of the advocate so blended 
with, and colored by, other facts incapable of legal proof, that a rul- 
ing proper from the Judge's stand-point, is full of disappointment to 
the advocate. 

And in this, my last appearance before this tribunal, I desire to 
apologize for any seemingly disrespectful remark made by me in this 
cause. And let me say that in the line of argument which my duty 
compels me to pursue to-day, while I shall question the correctness of 
some rulings of the court, I shall do so in a respectful manner. 

Lawyers are as necessary to the administration of justice as judges. 
Chief justice Mamhall, delivering the opinion of the court ovemmng 
one of its former decisions, apologized for the error by saying that the 
former case had not been argued ojf ooumeel. 

Washburn, in his Judicial History of Massachusetts, page 145, 
speaking of the trials for witchcraft, says: 

For the credit of New England, it wonld be well if oblivion could settle down 
over thin period of her anniUB. Bnt the history of that court furnishes a lesson 
which onght never to he forgotten. It was a popular txibunal ; there was not a 
lawyer concerned in its proceedings. Every rule of evidence by wliich the courto 
of common law are governed was abrogated, and judges and Jurors wore left, nn> 
trammeled by *' the quibbles of the law^' to follow their own feelings and the popu- 
lar will. Human nature may have olianged, and a court equal! 7 popular and equal ly 
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unaoquainted with the mles vhioh govern Indidal prooeedliigs, ml^bt stand against 
a strong popolar d^nsion or excitement, shoald such an occasion again oconr, bat 
he most disregard the light of experience who could hope to be safe nnder its ad- 
ministration. It {» to be oelUoed that abnses as monstroos as the whole prooeedings 
of that court, in fact, were, could have been tolerated had there been an enUghUned 
bar in Maeeaekueetle whoee eervicee ehotdd have been exerted in /aver qf the aootued I 
It was not for the want of leandng or honesty on the part of those who were engaged 
in those trials that injustice was done. It was that their habits of thought^ their 
entire ignorance of the salutary rules of law, and their want if fsmiUarity with the 
process of investigating the merits of Judicial controversies, unfitted them to hold 
the scales of Justice witn impartial hands, and to discriminate between- the excited 
prejudices of the many, and the truth or falsehood of the charges which they were 
caUed upon to examine. 

The brightest periods in the history of English Jnrispradenoe have 
been those in which counsel have enjoyed the greatest freedom of 
speech and the widest range of discussion ; and every era of despot- 
ism and tyranny has been marked by attempts of Judges to hrowbeat 
lawyers at their bar. 

It was my fortune to be a listener for several years to the debates 
in this body ; and I could refer to several instances illustrating the 
freedom of speech of Senators in debate. I have heard Senators de- 
nounce laws passed by a majority of the Senate as having been in- 
spired by pa^y spirit, as jprejudicial to the public interests, and in 
wanton violation of Uie Constitution. And yet every Senator was 
under oath to support the Constitution when he voted for the laws 
Uius assailed. 

No one, I presume, would deny to counsel who appear in the de- 
fense of a citizen on trial at your bar as much freedom of speech as 
is permitted to Senators in mutual consultation. Anciently the bath 
administered to all the lawyers of England was, "not to present any- 
thing false to the court, but to make war for their clients.^ How this 
is understood in Euglish courts of justice is illustrated by a scene in 
the celebrated trial of the Dean of St. Asaph, in the court of king's 
bench, for libel ; in which an eminent Judge, and an advocate not less 
eminent, appeared as follows; the Jury returned a verdict, "guilty 
of publishing only.'' 

Mr. EBBBLonL - You find him guilty of publishing only f 
A JuBOR. Guilty only of publishing. 

And, after considerable altercation, the following scene occurred : 

Mr. Justice Bullbr. I will ^ke the verdict as they mean to give it ; it shall 
not be altered. Grentlemen, if I understand you right, your venUet is this, you 
mean to say guilty of publishing this libel f 

A Juror. j7o ; the pamphlet ; we do not decide upon Its being a libel. 

Mr. Justice Bullrr. You say he is guilty of publishing the pan^ihlet, and that 
the meaning of the innuendoes is as stated m the indictment. 

A Juror. Certainly. 

Mr. Erskinb. Is the word "only " to stand part of your verdict t 

A Juror. Certainly. 

Mr. Ersionb. Then I insist it shidl be recorded. 

Mr. Justice Bullxr. Then the verdict must be misunderstood; let me under- 
stand the jury. 

Mr. Erskinb. The jury do understand their verdict 

Mr. Justice Bullrr. Sir, I will not be interrupted. 

Mr. ERSKUf B. I stand here as an advocate for a brother citizen, and I desire that 
the word •*only" may be recorded. 

Mr. Justice Bullbr. Sit down, $ir. Remember yowr duty, or I $haU be obUged to 
proceed in another manner. 

Mr. Erskinb. Your lordship may proceed in what manner you think fit. I know 
my duty as vfeli at your lordehitp knowe yourt, 1 thail not alter my oondueL 

The name of Erskine stands at the H^ad of the long list of great 
English advocates, and to the noble stand made by him against a 
wrong- headed court, in this and other libel cases, we owe the present 
liber^ of the press ; the jury having the right to decide the law as 
well as the fact, and determine whether the matter published is a 
libel or not. 

I shall have no occasion to transcend or even approach the deter- 
mined language there employed ; and I refer to it only to show what 
freedom of speech is tolerated in an English court of Justice from an 
advocate defending the rights of his client against supposed judicial 
encroachment. 

The language employed by Liord Brougham, in the trial of Queen 
Caroline, is well known. He there places the fealty of an advocate 
to his client above the allegiance of the advocate to his king. 

But, repeating what I said the other day, I maintain that a motion 
to vacate an order made by this court, or a motion for a reheiEkring 
upon any question decided by the court, is not only not a contempt 
of court, nor an evidence of disrespect, but is a usual and orderly 
proceeding in every court exercising original juritdiction; and is as 
much a matter of absolute right, as to plead the general issue, or call 
a witness on the trial. 

Half the criminid cases in England and America are heard on mo- 
tions for new trial, upon the ground that the judge at the trial erred 
in admitting testimony or instructing the Jury. No one regards such 
motion as dSisrespectful to the court. And nothing better indicates 
the real eminence of a judge than the patience with which he listens 
to aivuments intended to persuade him that he has committed errors. 
Nobody ever thought such motion a disrespect to the court. In every 
court, English or American, exercising original equitable jurisdiction, 
motions lor rehearing are recognised as one of the regular prooeed- 
ings in a cause; ana the bill of review for errors of law apparent 
upon the record is as well known to the profession and as graciously 
received by the courts, as any other bills. 

The rules of the Supreme Court of ^Jie United States regulate the 
application for rehearmg of causes in that court. 

Nor is a petition to be relieved from conviction in case of impeach- 
menty for error, a novelty. 



In the case of Alice Ferrers, such petition was filed. (Hale's Juris- 
diction House of Lords, page 174.) 

This case presents an instance of the impeachment of a subject not 
in office, nor exercising any franchise known to the law. Alice 
Ferrers was the mistress ot Edward III ; a position well known in 
the reigns of the festive kinss of England, but never recognized by 
law, much less exalted to the dignity of an office. She was impeached ; 
simple Alice Ferrers — without title, franchise, or office; was im- 
peached for that she had perverted the course of justice ; that she 
had taken her seat on the bench with the judges, dictating how they 
should decide causes ; and, when she found them perverse, she com- 
plained to her royal lover, who found means to bring the judges to 
reason. At the April session of Parliament, 1376, the fiftieni year of 
the reign of Edward III, she was convicted and banished. A^r her 
conviction a statute was enacted at the same session, prohibiting any 
woman and, particularly, Alice Ferrers, to pursue causes and actions 
in the king's courts, by way of maintenance, and for hire and reward, 
on pain of being banished out of the realm. (Lingard's History of 
England, volume 3, page 201.^ 

The next year, 1377, was celebrated in England as a year of jdbilee. 
At the session of Farliament which commenced early in 1^7, the 
Commons presented to the king a petition, reciting that many persons 
had been mipeached in the next preceding Farliament, wilSiont due 
process, &.C., and praying that they might be restored to their former 
estates, dignities, and other things. The king then demanded to 
know if their request was made for all that had been impeached ; and 
the speaker replied that their request was for all. The king then 
told them they must present specific requests naming the persons to 
be relieved and the reasons. 

Among other petitions presented was one for Alice Ferrers; setting 
forth that she had been by untrue suggestion, and undue process in 
the last Farliament, foreclosed of the common liberty which every 
liege subject of the King, a$ well men a$ women, ought freely to ei^oy, 
unless they be convict of a crime, for which they are to forfeit it; 
that therefore it would please its majesty, for the love of God and 
right justice to have consideration, that the said Alice was never pres- 
ent in Farliament, nor duly admitted to answer anything for wnich 
she was adjudged ; and for this cause to reverae the judgment, and 
cause ''her to be restored entirely to her former estate; the said 
judgment, or any prohibition made against the said Alice in the same 
Farliament notwithstanding.'* 

The king pardoned her and she returned to her former relations 
with him ; faithf uUy attending him in his last illness, until the morn- 
ing of his death, when she stole his jewelry and ran away. 

But Dame Alice continued her crooked political practices, and in 
the first session of Farliament, Richard 11, 1377, she was again im- 
peached: a^ain convicted, and banished the realm. At a subiBequent 
session, 2 Richard II, she filed in Farliament a petition for reversal of 
the second conviction, for error. The new king, who seems to have 
felt some tenderness for her, licensed counsel to appear for her and 
prosecute the petition. But the Lords, upon consideration of the pe- 
titiouj answerod, that the king could accomplish the same end by 
granting a pardon. 

Farliament, in the fullness of its power, has repeatedly reversed 
convictions had in former Farliaments, restoring to the heirs forfeited 
estates, though 'it could not recall the beheiMed defendants. And 
petitions for such reversals have been repeatedly filed ; and Farlia- 
ment has always considered them. 

In defense of the practice of rehearing, and illustrating its efficacy, 
I will refer to an instance in which a judgmenf— not rendered by a 
human tribunal against an individual, but by the Almighty against 
a whole people — was reversed on re-argument. The case is recorded 
in Exodus, xxxii. 7-14. I am Justified m referring to precedents con- 
cerning the Jews, because the manager, who opened this case, has 
sought to convict the respondent, not for a violation of the statutes 
of the United States, but of one of the commandments to the Jews— 
'* Thou shalt not accept gifts, for gifts blind the eyes of the wise, and 
change the words of the just." And the ar^gpment of the manager, 
remarkable for its bigotry and want of charity, might more appro- 
priately have been delivered to a congregation of Fharisees. 

It was after Aaron had directed the people to mold a golden calf, 
and the people rising in the morning had offered before it holocausts 
and peace- victims, and, after sitting down to eat and drink, had risen 
up to play. 
And the Lord said unto Moses, (To, get thee down. 

Moses had been presenting the case of Israel and the Lord had heard 
enough of it. 

6^0, get thee down ; for thy people, which thou bron^teet oat of the land of Bgypt, 
hare corrupted themselvea ; 

8. They have turned aside quickly out of the way which I commanded them: they 
hare maue them^ molten calf, and have worshiped it. and have sacrificed there- 
unto, and 8ai<l, These be thy gods, O Israel, which have brought thee up out of tho 
land of Egypt 

9. And Uie Lord said unto Moses, I hare seen this people, and, behdd, it is a 
stiff-necked people : 

10. Kow therefore let me alone, that my wrath may wax hot against them, and 
that I may consume them : and I will make of thee a great nation. 

But Moses persisted! 

11. And Moses besought the Lord his God, and said, Lonl, why doth thy wrath 
wax hot against thy people, which thou hast brought forth out of the land of Egypt 
with great power, and with a mighty hand f 
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19. Wherefore nhonld tbe Egyptiftns speak, and say, For mxJiehi^ did he bring 
them oat, to i*\t\,y tbem in tbe monntains. and to consn'me tbom from tb» face of tbe 
earth f Tam from thy fierce wrath, and repent of this evil a^icainst thy people. 

13. Remember Abraham, Isaac, and Israel, thy servants, to whom then s wearest by 
thineown self, and saidstanto them, I will multiply your seed as the stars of heaven, 
and all this land that I have spoken of will I give'auto your seed, and they shall 
inherit it lorever. 

14. And the Lord repented of the evil which he thoaght to do unto his people. 

Thus it appears that the judgment of the Almighty was reoansid- 
eredf and upon the re-argument of Moses was reversed. 

Supported, Senators, by such precedents, I shall undertake to «^oir, 
that tne order passed by the court, declaring tbe articles of impeach- 
ment to be sufficient in law, was erroneous ; and that the respondent 
was thereby deprived of the right of demurring thereto. 

Before coming to that, however, let me consider some otber ques- 
tions arising in this case. 

And, first of all, who is this respondent f — 

It will not be pretended that there is any direct evidence of his 
guilt. The most that can be claimed is, that the evidence establishes 
certain facts or circimistances from which, perhaps, you may deduce 
the faet of guilt. 

It is a weU-settled principle of law, and a cherished maxim of re- 
ligion, that when any fact is susceptible of two constructions, when 
any circumstance is reconcilable as well with the theory of inno- 
cence as with that of guilt, then such fact or circumstance is worth- 
less to establish guilt. Legal presumption, equally with Christian 
charity, turns the even scales in favor of innocence. And in a 
case resnng upon circumstantial evidence — where the fact of guilt 
is only an inference from other clearly established facts— the former 
character of the defendant, ^ood or bad, is an important element. 

A professional thief, escaping from the Five Points of New York, 
and charged with shoplifting m the city of Washington, would be 
convicted upon very slight evidence ; because he would be presumed 
to be plying his vocation ; while tlie same charge, made against a 
bishop of the church, could only be sustained by overwhelming proof. — 
In the first case the inclination of the jury would be to find the de- 
fendant guilty ; in the latter, to demand irresistible testimony to over- 
come the presumption of innocence. In the one case, a single witness 
might suffice ; in the other, a cloud of witnesses might be disbelieved. 

This presumption of law is a result of human experience. It is rare, 
indeed, that a man reaches the meridian of life, possessing the confi- 
dence of his associates ; and then, anon a sudden impulse, plunges 
headlong into the depths of vice and infamy. And it is still more 
rare, that from the depths of infamy and vice a mortal with one re- 
bound can regain the upper air, and pursue a course of Integriry and 
honor. And yet, if Belknap be guilty, he has performed this two- 
fold miracle. 

Mr. Clymer*8 investigating committee, when they had found, as 
they thought, one act of corruption in the Secretary of War, in the 
second year of his term, naturally concluded that innumerable other 
instances of corruption would be found in his long administration. 
Their logic was sound. So they have searched, examined and inves- 
tigated the transactions of every branch and Bureau of the War De- 
partment^rom Belknap's appointment down t-o the hour of his resig- 
nation. They have inquired into the expenses of his domestic life : 
have consulted his tailor, his butcher, and his grocer ; investigated 
bis bank account ; and h^ve pursued him in ways and by means never 
before resorted to. Yet the result is, that, except the matter under 
consideration, there is not a transaction in his entire administration 
upon which tney can found even a censure. 

If Belknap be guilty of the ofiense charged, then, by all the laws 
of probability, he had been led to it, his conscience stifled and his 
heart hardened by the perpetration of lesser villainies. It is from 
small pilferlngs and petty offenses that criminals advance, step by 
step, to the commission of crimes that shock the sense of a nation. 

And if Belknap had become, as the managers claim, so debased, so 
regardless of the common maxims of honesty, as to pollute his hand 
with a bribe from Marsh, in 1870, it is impossible that he could sub- 
sequently have turned away from far better opportunities for corrupt 
aggrandizement. 

£i the single transaction of the sale of arfns to France, Belknap 
might easily have made a million of dollars ; and you will remember 
how certain Senators, full of suspicion and empty of charity, pro- 
fessed to believe that because he had the opportunity he must have 
improved it. An investigation by a select committee was ordered, 
and, after a searching and rigid inquiry, the committee, consisting oi 
democrats and republicans, unanimously exonerated this respondent 
from any criminality in that transaction. That protracted investiga- 
tion left no shadow upon his fair fame. 

To suppose, then, that this respondent from a long and honorable 
career, pursued unfalteringly to the year 1870, turned suddenly upon 
all the pledges of his past life, became oblivious o$ all his domestic, 
social, and official obligations,, and fell into the depths of moral de- 
pravity; that he rose thence, and casting aside all the corruption <f 
mind and heart that had dragged him downward, lived thenceforth 
a pure and noble li^e, is to suppose something not within the range of 
probability; something against the teachings of all human experi- 
ence ;— a result only to be accomplished by miracle. To fall may be 
easy, bat to rise from the depths is not so easy. 

Fueilii deeeeneue Avemi ; 

♦ ♦ * * • 

Sed revooare rpradum, supertuqw evadere ad auroi, 
Hoc opui, hie labor ent. 
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The respondent's good character, and official purity since 1870 has 
been established by nis enemies. Mr. Cltmer's committee, after the 
most exhaustive investigation, are silent. Their silence is commenda- 
tion ; if they could censure, they would be swift to speak. So it only 
remains to consider what was his character prior to 1870. 

The part the respondent bore during the war, is recorded history. 
Upon a former occasion I referred to the coincidence that the articles 
of Impeachment were served upon him on the anniversary of the 
battle of Shiloh, and at the very hour of the day when, under the eye 
of General Grant, he moved into the line which made a successful 
stand against tbe fierce onslaught of Greneral Beauregard, and turned 
the tide of battle in favor of the Union. This was the first time the 
great commander ever saw Belknap. General Grant never can for- 
get the men whose bravery in the war for the Union attracted his 
attention. That day's work made Belknap Secretary of War. And 
ae though to keep this matter fresh in the mind of the Senate, on 
Friday, July 7, (see Congressional Record,) the proceedings of this 
court were suspended, to pass a bill removing General Beauregard's 

Solitical disabilities ; and then the court resumed its proceedings, to 
etermine whether it should impose political disabilities upon Gen- 
eral Belknap. 

The character of the respondent, from his boyhood to his appoint- 
ment as Secretary of War, is established by the testimony of the 
Hon. Samuel F. Miller, one of the most highly esteemed Justices of 
the Supreme Court, and Governor Lowe, ex-governor and ex-chief 
jnstice of Iowa; both of whom for nearly a quarter of a century had 
resided in the same town with him, and knew him intimately ; and 
by both the Senators from his own State. — His character as Secretary 
of War has been established bv heads of Bureaus in the War Depart- 
ment, through whom the details of his administration were executed. 
The Adjutant-General, Inspector-General, Judge- Advocate-General, 
Chief of Engineers, of Ordnance, the Superintendent of the Military 
Academy, Generals Hancock, McDowell, Pox>e, and Augur, have all 
testified to the energy, ability, and integrity with which he conducted 
himself in his high office. Three hwndred and thirty -seven millions of 
dollars of the public money passed through his hands while he was 
Secretary of War, for every cent of which he has duly accounted. 

Of course, where the proof of particular criminality is direct and 
positive, evidence of prior good character is unavailing. But where 
such direct proof is wanting, and where guilt or innocence must be 
spelled out firom facts and circumstances, proof of character is an 
important element ; then good character is the great rock upon which 
any defense must rest. 

We have had a remarkable illustration of this very recently, in the 
case of Mr. Kerr, Speaker of the House. And let me say, first, that 
I believe Mr. Kerr is as honest a man as ever lived. I do not credit, 
in the slightest degree, the slanders that were set on foot ag[ainst him ; 
but truth Justifies me in saying, that the testimony against him is 
twice as strong as the testimony here is against BelKnap. The wit- 
ness who swore positively to the payment of a bribe did not fl«e the 
country, as Marsn did ; he remained under the flag and persisted and 

Eersists to-day in his statement. Cross-examination did not shake 
im. He had learned his story well. What did clear Mr. Kerr in 
the estimation of the House and of all honorable men f Mr. Kerr had 
not spent his days under a bushel. He was well known in his own 
State. He was known to the House; he was known throughout the 
country as a high-minded, upright man. And it was not to be toler* 
ated, ought never to be tolerated, that a man of such repute and char- 
acter should be blasted by the breath of a single scoundrel. — ^What 
was the result? The committee of the House of Representatives 
imanimously acquitted him; the House acquits him; the country 
acquits him. 

There was one fortunate circumstance in Mr. Kerr's case. He waa 
a democrat. My honest belief is that, had he been a republican, he 
would have been expelled the House unanimously. The democrats 
would have voted against him for the fun of the thing ; the republi- 
cans, to cleanse their party. 

The republican party has thus far survived under a practice that 
would break up any family in the land in twenty-four hours. Sup- 
pose a father, instead of remonstrating with a son for some slightly 
irregular conduct, should go upon the streets and denounce him. 
Suppose brothers, instead of defending their sisters against the breath 
of smnder, should Join in the cry and swell it to an uproar. Suppose 
all the little jars and ebullitions of temper occurring more or less often 
in every family, were to be recounted with all the exaggerations of 
malice ; slight faults magnified, and harmless occurrences misrepre- 
sented ;— how long would the family hold together, and how much of 
happiness would its members enjoy before its certain disruption? 

Ha democratic newspaper or committee of investigation assails a 
republican,— especially if he has been prominent,— instantly every 
republican newspaper, organisation, and individual, declares the be- 
lief that he was always a rascal, and expresses profound amazement 
that the democrats had not found it out before. And so, under pre- 
tense of purifying the party, they join In one acclaim to cify him down 
ioveveTf— anything to get rid of him. The democratic party has some 
sense ; it washes its dirty linen at home. If one of its prominent 
members be assailed, a halt is called, and a patient investigation de- 
manded. And all our republican editors, acting, apparently, upon 
the theory, that all the rascals are in the republican party, and all 
the republicans, except themselves, are probably rascals, take tbe 
part of the accused democrat, and demand a suspension of public 
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opiDlon until the accosation shall have been folly investigated and 
absolutely established. Thus the inculpated democrat has somechance 
of receiving at least some degree of justice. I do not complain of this. 
If our party cannot be just to its own members, I am glad its editors 
and politicians can be just to those who do not belong to it. 

The Great Master commanded his apostles to be wise as serpents 
and harmless as doves. The rei>ublicaa party observes the latter, and 
rejects the former, clause of this precept ; and while we are playing 
the part of the dove, the serpent is rapidly gliding toward the White 
House. 

There is another suggestion. Impeachment, nnder our Constitu- 
tion, is not designed to punish specific violations of statute law, but 
rather to protect the public against general maladministration in 
high public offices. And, therefore, when an officer is impeached, it 
is submitted that he should not be convicted and removed from office, 
degraded and disflp*a^ced, for a single transaction, provided the gen- 
eral tenor of his administration is commendable. There is a passage 
in one of the arguments of Erskine so appropriate to my purpose that 
I will send it to the Secretary to be read. In the trial of John Stockdale, 
for libel ; the attorney-general produced before the jury a volume of 
several hundred pages, from wnich he read to the jury marked pas- 
sages here and there— sometimes with intervals of forty or fifty pages — 
and asked the jury upon those passages to convict the writer of the 
book of libel. Mr. Erskiue claimed that the whole volume should go 
to the jury, and that they should determine from the whole volume, 
and not from a few passages here and there, whether the book was 
-written with good or bad intent. He said : 

One word more, eeutlemen, and I have done. Every human tribunal ought to 
take caro to adminlBtor Justice, -as we look hereafter to have Justice administered 
to ourselves. Upon the principle on which the attomeygoneral prays sentence 
upon my client—God have mercy upon us ! Instead of standing before him in 
Judgment with the hopes and consolations of Christians, wo must call upon the 
niuuntaius to cover us ; for which of us can present, for omniscient examination, a 
pure, unspotted, and faultless course! But I humbly expect that the benevolent 
Author of our being will judge us as I havo been pointing out for your example. 
Holding up the great volume of our lives in His hands, and regardiiig the ccneral 
s4'opo of them : if He discovers benevolence, charity and good-will to man beating 



in t tie heart, where He alone can look ; if He llnds that our conduct, though often 
forced out of the path by our intirmities, has been in general well directed. His 
all-searching eye will assuredly never pursue us into those litUe eamerg of our 
lives, much less will his Justice select them for punishment, without the general 



context of our existence, by which faults may be sometimes found to have gro' 
out of virtues, and veru many of our heaviest offeneee to kave been grafted by human 
imperfection upon the best and kindest of our affections. No, genUemen, believe 



me, this is not the course of divine Justice, or there is no troth in the gospels of 
Heaven. If the general tenor of a man's conduct bo such as I have represented 
it, ho may walk through the shadow of death, with all his faults about liim, with 
as much cheerfulness as in the common paths of life ; because ho knows, that in- 
stead of a stem accuser to expose before the Author of his nature those frail pas- 
sa;;cs. which, like the scored matter in the book before you. chequers the volume of 
the brightest and best-speht life. His mercy will obscure them from the eye of his 
purity, and our repentance blot them out forever. 

All this would, 1 admit, be perfectly foreigu. and irrevelant, if you were sitting 
hero in a case of property between man and man. where a strict rule of law must 
operate, or there would bo an end of civil life and society. 

Senators, there never was a case where this eloquent language was 
more applicable. It is conceded that the object of impeachment is 
not punishment, but protection to the public. Can yoU; as Christian 
gentlemen, say that the public safety requires that, for a single trans- 
gression, even if you find it clearly prove<l, which I shall attempt to 
show is not the case,— can you. for the blot of a single day, in a long 
and otherwise spotless life, full of gallant action, and upright admin- 
istration in high offices and public trusts, brand this man as infamous 
before the wondf 

Take the case of General Jackson at New Orleans. Suppose him 
to bo impeached and on trial to-day for the arbitrary arrest of a Fed- 
eral judge ; and suppose that able lawyers had demonstrated to your 
entire satisfaction that the arrest of the judge was an illegal act;— 
would you shut your eyes to the fact that this illegal act was only 
one step in a brilliant military campaign which saved New Orleans 
from the devastation of the foe, and shed immortal luster upon the 
American name and nation ? — And would you select this single act, 
and base upon it a general condemnation, to render infamous a name 
otherwise most illustrious t 

And yet, I submit, that the principle which would justify the con- 
viction of Oeneral Belknap in this case, for a single transaction in an 
otherwise blameless administration of the War Department foi seven 
long years, would justify the conviction of Jackson in the case sup- 
posed. Such a rule of judgment is in opposition to every principle 
and sentiment of Christian charity ; it is consistent only with the 
bigotry, the intolerance, and the cruelty, which the religion of Christ 
was intended tx> abolish. 

But, Senators, if I have pressed the argument too far upon this 
point, ma^ I not fall back withiu recognized legal lines, and still in- 
sist that, m a case like this, where it must be admitted there is no 
direct proof of guilt, the circumstances relied upon to mise an infer- 
ence of guilt should be critically scanned, and the whole case re- 
jected unless there is a moral certainty of guilt! 

Now what is the theory of this prosecution? That it is a cas« of 
bribery ; that Bellcnap accepted a bribe from Marsh. 

The honorable manager, Mr. Lynde, has referred us to section 1781 
of the Revised Statutes, which, omitting immaterial words, provides 
as follows : ' 

Any officer who, directly or indirectly, receives iir agrees to receive any money 
Ar. for giving an office of place to any person whatever, shall be guilty of a mis- 
ilcmeanon 



Also the section in regard to bribery of officers, which is section 
5501: 

Every officer of the United States * * * -who asks, accepts, or receives any 
money • * * toi(A intent to have his decision or action on any question, matt4*r» 
cause, or proceeding which may, at any time, be pending, or whicu may by law be 
brought before him In his official capacity, injluenced thereby, 

shall be deemed guilty of a misdemeanor. 

These sections are in pari materiCf and must be construed together. 
They define and punish the crime of bribery. Greenleaf, abridging 
the English authorities, defines bribery of an officer to be receiving an 
undue reward, in order to influence his behavior in office, and incline 
him to act contrary to the known rules of honesty and integrity. 
And he cites 3 Coke's Institutes, 145 ; 4 Blaickstone's Commentaries, 
139 ; 1 Russell on Crimes, 154 ; and Hawkins's Pleas of the Crown, 67. 

The language of section 1781 Revised Statutes, " Any officer who 
directly or indirectly receives or agrees to receive any money, &c., 
for giving an office," &c., evidently contemplates what section 5501 
more clearly expresses, namely, that the money shall be given or 
pioraiscd before, or simultaneously with, the giving of the office. 

The statutes against usury provide that any person who shall take 
or receive, for the loan of money, more than a certain per cent., shall 
forfeit, &c. If I borrow of my neighbor $10,000, at a legal rate 
of interest, and subsequently pay him principal and interest ; and 
after the transaction of loan is completely closed, I say to him that 
by the investment of the money borrowed I made $10,000, and ofi*er 
to give liim, and he receives, one-half of the profits made by me, it 
would not be pretended that such gift and receipt constituted a viola- 
tion of the statute against usury. The two sections read together, 
and in view of the definition of bribery at common law, can only be 
considered as providing for the case where money is received by the 
officer, with the intent that his official conduct shall be influenced 
thereby. And to this end, of course, the payment or promise of pay- 
ment must be made before official action is taken. 

Again, bribery may involve the person who gives the money and 
the officer who receives it ; or it may involve the person who gives it 
and not the officer who receives it ; or it may involve the officer who 
receives it and not the person who gives it, and this point I wish to 
present distinctly, because the manager the other day maintained ex- 
actly the opposite theory. Mr* Jenks yesterday maintained that 
whether Mr. Belknap was guilty of being bribed or not def>ended 
upon the intent and purpose with which Marsh had given him the 
money. That ia not the law. We have two statutes, sections .'3450 and 
5451^ punishing the giver, and sections 5500 and 5501, punishing the 
receiver, of a bribe. The statute against giving a bribe provides 
that if anj person shall give money with intent to influence the officer, 
&c. The intent here mentioned is of coarse the intent of the giver — ho 
may be indicted, without charging that the officer who received it re- 
ceived it with any guilty intent. His crime is complete when he has 
given the money, with his own intent that that money should influ- 
ence the action of the officer. So when an officer is indicted it need 
not be charged in the indictment that the giver intended thereby to 
influence the officer's conduct. It must be charged in the langiiage of 
the statute that the officer received it icith the intent to have his mind 
thereby influenced; for that is the language of the statute. 

This I deem an important distinction; and one great error of the 
argument of the manager yesterday resulted from his ignoring this 
distinction. The mere giving of money by Marsh to Belknap was en- 
tirely innocent. But if Marah gave it for the purpose of influencing 
Belknap's official conduct, then Marsh is guilty of bribery. But Bel- 
knap is not guilty of bribery, unless he leceived the money with the 
intent and for the purpose of having his official conduct influenced 
thereby. 

The burden is upon the prosecution te show that Belknap, when he 
received the money, received it with the intent and for the purpose 
of having his official conduct influenced thereby. And this must be 
proved beyond a reasonable doubt. I need not stop hero, as I should 
if addressing a Jury, to show what the law means by the phrase, 
^'rciisonable doubt." Thisnhraseis merely the legal expression ox 
that maxim of Christian charity inculcated in the gospels. If, un- 
der all the circumstano^s, it is as probable that the respondent is in- 
nocent, as that he is guilty, charity requires you to find him innocent. 
So the law says this charitable presumption, the impulse of the heart 
to think well of all men, must be clearly overcome by proof before 
there can be conviction : and this is all the phrase means. The pros- 
ecution must establish beyond reasonable doubt that Belknap not 
only received the money directly or indirectly; but that he received 
it with the intent of having his official conduct influenced thereby. 

For the purpose of bringing this point still more distinctly, if pos- 
sible, before your minds, let me read the statute again : 

Every officer • * * who asks, accepts or receives any money * • * vnth 
intent to have his deeitdon or action on any question, matter, cause, &c., injluenced 
thereby is guilty of a misdemeanor, &c. (Kevised Statutes, section 5501 , page 1072.) 

I need not stop, addressing a body of lawyers, to show that where 
the statute makes the intent an integral and essential part of the 
offense that the intent must be established as plainly anu clearly as 
the act itself. You must not only find the receipt of the money, but 
vou must be able to say that you believe that when Belknap received 
It he received it with the intent that his official conduct should l»o 
influenced thereby. I submit to every lawyer that upon this s'atute 
no indictment could stand a minute that did not change such iuteut. 
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And although eqnalotrictness of pleading be not reqnircd in impeach- 
ment cases, the statement of every essential element of the offense is 
necessary, and not only must it be stated, but it must be proved. Yon 
must be able to say that yon believe this man received this money, 
and not only that but that when he received it, he did so, meaning 
and intending that in consideration of the money, he would act offi- 
cially otherwise than ho would, bad he not received the money. I do 
not believe there is a Senator in this Chamber who believes that 
Belknap's official action was influenced, or that he intended it should 
be, by this money. 

It may be said this is holding very strictly to the statute. That is 
my duty, and it is your duty. All penal enactments are to be strictly 
construed. 

The Senate of the United States, in the exercise of this which Black- 
stone declares is an *'awfnl jurisdiction,'' cannot go shuffiing and am- 
bling in editorial style through these statutes. There must be exact 
description of offenses, couched in definite, legal language, or there 
is no charge to stand in a Judicial tj*ibunal. And it is as nece.ssary 
that the articles should charge, and the evidence show, that Belknap 
received the money with the intent mentioned in the statute, as that he 
received the money at all. If Belknap received the money with this 
intent, he is guilty of bribery. But, if he received the money without 
this intent, he is not guilty of bribery. And in determining with 
what intent Belknap received the money, it is wholly immaterial 
what was the intention of Marsh in giving it. 

Now, Senators, let me remind you how important is this distinction 
to all public men. I invoke it not for Belknap's sake onlv^ but for 
the sake of jastioe, and for the sake of every man holding high civil 
office. 

We all know how differently different classes of men are affected 
by the influence of money. Some men will commit murder for five 
dollars ; some for a thousand dollars ; and some not at all. Some men 
would think a box of cigars would influence a Senator, and might 

E resent it in that expectation. On their part it would be bribery, 
ut the Senator might accept the present because he would think it 
mere coxcombry of lionesty to decline it. But he would never think 
of being influenced in the discharge of his official duty by any such 

E resent. In other words, he would not accept it with the intent to 
ave it influence his official action. 

Take another subject, which has been somewhat discussed, that of 
railroad passes to public men. There is no reason to suppose that 
railroad companies send passes to legislators out of mere compassion 
for their scant salary. If such were their motive, they would send 
them to all poor men; and would not discontinue them when the leg- 
islator /aiterf of re-election. Gas companies, existing subject to legisla- 
tive control and supervision, and constantly complained of bv the 
people to the Legislature, do not illuminate the houses of legislators 
gratuitously from mere love of illumination ; if so, they would light 
up every shanty within their reach ; and gas-meters would be super- 
fluous. 

These corporations doubtless expect favors to result from their 
ostv^ntatious accommodations. But do the public men who receive 
gas bills receipted, annual railroad-passes, horse-railroad slips to be 
punched by the conductor, and dead-nead stamps from telegraph com- 

Sanies, receive the same with intent to have their official action iu- 
iienced thereby ? 

You all remember the grave joke perpetrated by Nicholas Ilill in 
the court of appeals of New York, who said, in the argument of a cause 
against a railroad company before that court, .that if the corrupting 
power of such corporations was allowed to go on for a few years, it 
might chance that an advocate would be compelled to argue a cause 
against a railroad company, before a court, every member of which 
might have the company's pass in his pocket. 

There was published in the New YorK Tribune some time ago an 
extract from a telegraph company's report to its stockholders ; an 
extract from which was as follows : 

Tbo franks issaed to GoTemmeot officials, constitate nearly a third of tbo total 

ootnplimentary basinetw. Tbe wireeof tbo Conipany ex'tond iuto tbirty-seven 

States and nine Territories, witbin tbo limits of tbe United States and into four of 
tbo British provinces In all of them onr property is more or less sabject to the 
action of tbo nationdl, State^ and munieipal anthoritios ; and the judieunu nse of 
complimentary franks among them, has neon the means of saving to the company 
many HineM the money value of the free service performed. 

This is a plain confession that dead head stamps are issned in ex- 
pectation of official favors, and a declaration that the expectation has 
KMien realized. But who will say that the public men who have been 
the recipients of such courtesy, received the stamps with the intent to 
have their official conduct influenced thereby? 

And I invoke at your hands for General Belknap the distinction 
which these instances mark between the intention of the giver VkuH the 
intention of the receiver of such courtesies. If the giver intended by 
the gift of stamps to influence the conduct ol a Senator, he committed 
bribery. But if the Senator who received the stamps did so without 
intending to be thereby influenced in his official action, he was not 
guilty of bribery. 

And I defy the honorable manager who is to close this case to con- 
vict General Belknap upon the intention of Mr. Marsh. Before the re- 
spondent can be convicted you must find that he received tbe money 
with intent to be thereby corrupted, and have his official conduct in- 
fluenced and corrupted. If yon can find such intent from the testi- 
mony, this man can be convicted, and witliout that he cannot be con- 



victed. He may be slaughtered and sacrificed ; but he cannot be 
judicially convicted. There is not a lawyer in the Senate who, sitting 
upon the bench and charging a jury, would not charge that the law 
is in substance as I have stated it ; that before they could find Bel- 
knap guilty they must find that he received the money with intent to 
be thereby influenced in tbe performance of his official duty. I have 
dwelt upon this point and repeated it so often, because it is a vital 
point in this case. 

Before proceeding to an examination, necessarily brief, of the evi- 
dence in this case, let me state what I understand to be the philoso- 
phy of a trial by one's peers. There is no phrase in the Enclish tongue 
more cherished by Englishmen than that every man shall be tried by 
his peers. Thousands of Englishmen who have not the lightest idea 
of the meaning of this phrase, would draw their swords and imperil 
their lives against anybody who should question it. It is an out- 
growth of the proverb, " One half of the world does not know how the 
other half lives." — Give me the power at present possessed by United 
Statos marshals to pack juries — a power unlimited — and I would pack 
a jury in any State of this Union, who would convict a person charged 
with living in such extravagance as to corrupt the public morals, on 
proof that he expended $3,000 a year. I would take care to select men 
who never received or expended over $500 a year — men who never 
saw a steamboat or a railroad — men who never left the patch of ground 
they cultivate except on horseback— men who never visited a city, 
and know nothing of the expenses of living out of their own class ana 
circle. I could pack a jury in this way who would find any man 
guilty of wasteful prodigality, whose expenses amounted to $:5,000 a 
year. Hence the importance of being tried by one's peers ; by those 
whose habits of life, whose theories, sentiments, and associations, 
accord with your own. Madison, in the Federalist, justified the se- 
lection of the Senate to try impeachments, upon the ground that im- 
peachments would lie only for the offenses oi public men ; and Sen- 
ators being public men wo^ild be the best judges of such cases. 

A man's reputation is fixed by the opinion of his own class. When 
a lawyer loses his standing with the members of the bar, he is lost, 
no matter what farmers may think of him. As long as he maintains 
his standing with his own class he is safe, no matter what somebody 
else may think of him. This is true of all ranks of human life. Every 
class can judge of the circumstances and criticise correctly the con- 
duct of one 01 its number. But whoever goes out of his own class, 
either above or below it, is incapable of judging correctly imder the 
new and strange circumstances which surround liim. 

Senators, I rejoice that my client is on trial before his peers ; before 
men versed in public affairs ; familiar with the circumstances which 
surround public men ; acquainted with their modes of proceetling, 
their manner of living, and all that should enter into correct judg- 
ment in this case. And, as such, I appeal to you to say, whether from 
all the circumstances given in evidence, and in the face of direct evidence 
to the contrarj^ you can say that you really in your hearts believe 
that Belknap's conduct was at all influenced, or that he ever intended 
that it should be, by the money given by Marsh. 

Coming now to consider the evidence against the respondent, let it 
always be borne in mind tbat there is, not only no direct etidence to 
establish the offense charged ; but that the direct evidence of Marsh 
and Evans, the only competent witnesses who have absolute knowl- 
edge upon the subject, ie exactlff the other tvay. 

Marsh, the principal witness for the prosecution, without whose tes- 
timony not one of the managers would pretend there was the slight- 
est case made, was examined by them in a manner which betrayed 
the weakness of their cause. If there was any corruption in the 
transaction, he knew it, and could testify to it. But the managers 
did not, durst not lead him toward the body of the crime ; did not 
put a question to brin^ out his testimony upon the main point of the 
case. They confined him carefully and strictly to the proof of send- 
ing money, and other detached circumstances ; and discreetly avoided 
asking him any question to establish a guilty intent. They knew they 
would destroy their case, if they did so ; they knew Marsh would tes- 
tify to a state of facts that would acquit Belknap. When we urged 
them to push their witness away from shore, and direct him to the 
vital points of the case, they replied that they knew their side of the 
case better than we did. Not a bit of it. We knew they had no case; 
and that is all they knew. They knew their best policy was to get 
as little of the truth before the Senate as possible; and they were 
quite successful, so far as their examination of Marsh was coucenied. 
And they submitted their case, without a word of direct evidence as to 
whether Belknap did, or did not, receive the money sent, with the 
intention mentioned in the statute. But the managers resorted to 
proof of disconnected circumstances, from which they hoped the Sen- 
ato might infer the essential fact, — guilty intent. 

They say Belknap did not appoint Evans upon his own application, 
although he was well recommended; but did subsequently appoint 
him, at the request of Marsh. 

To this we reply : First, Evans had no lien on the office or claim to 
the appointment. The act of Congress authoriziug the Secretary of 
War to appoint post-traders, did not require him to appoint tbos^ 
alreaily engaged in the business, though well recomnientletl. Belknap 
wiis therefore under no legal obligation to appoint Evans ; and his 
refusal to do so was only the exerpise of a discretion vested in hini by 
law : and therefore not a subject of complaint, much less of indict- 
ment or impeachment* And again, the application of Evans stated 
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that he contemplated a copartnership ith one Dnrfee, who was al- 
ready interested in three or four other aderships. And this the Sec- 
retary thongrht a sufficient reason for not appointing Evans and so 
establishing Durfee in another tradership. 

Again, the managers say, tbe reservation was enlarged, and thns 
Evans was benefited. And tbis, they say, is a suspicious circumstance. 
Another, they say, was that Evans was the only trader allowed to 
remain at Fort Sill ; and this secured him a monopoly of the trade 
there. 

And again, certain orders were made by the Secretary of War in 
regard to the sale of liquor at Fort Sill, which were beneficial to 
Evans. 

I concede that if these favors had been granted to Evans, and not 
to other traders, and had not been fully explained by evidence on the 
part of the defense, they would have been slight, yet very slight, evi- 
<lence that some special relations existed between Belknap and Evans 
or Marsh. But all these circumstances have been so fully explained 
that they are swept out of the case^ and have no value whatever, as 
evidence. 

Now as to the enlargement of the reservation. We have given in 
evidence the records of the Department, which show that the recom- 
mendation for this came through the regular military channels. Gen- 
eral Pope, the commander of that department, recommended such 
enlargement in a communication to tne'Acyutant-General; who, in 
laying the matter before the Secretary of War, suggested that the 
Interior Department ouirht to be consulted, because the enlargement 
might affect the rights of certain Indian tribes. Thereupon the matter 
was referred to the Secretary of the Interior, who rererre<l it to the 
Commissioner of Indian Affairs. The Commissioner examined the mat- 
ter, and reported to the Secretary of the Interior that there was no 
objection to such enlargement. The Secretary of the Interior commu- 
nicated this report totlie Secretary of War; who thereupon approved 
the recommendation of General Pope, and referred the matter to the 
President, with whom the power of ultimate decision resided. And 
the President ordered the enlargement to be made. All the records 
and cori'espondence upon this subject we have siven in evidence, and 
tbey are apart of this record ; and conclusively show that the Sec- 
retary of War treated the matter in the regular routine of business ; 
and Is no more responsible for the enlargement of the reservation 
than any of the officials who acted upon the subject. And there is 
not a word of proof, nor a pretense from any quarter, that the en- 
largement of the reservation was improvidently or unwisely ordered. 

Now as to the liquor business.— The correspondence and records are 
all before yon, and speak for themselves. Every order made by the 
Secretary was in words made subject to the approval or disapproval of 
the commandant of the post; who wasy as the Secretary was not, ac- 
quainted with the circumstances and the propriety of granting the 
license applied for. And Evans himself testifies that these are the 
only matters which he ever made the subject of request to the Sec- 
retary of War. Evans testifies, also, that he never received any in- 
dulgence, protection, or favor, not granted to post-traders every- 
where; and that he never suspected, until recently, that Belknap 
had received, or was receiving, a cent from Marsh. 

In regard to Evans being the only trader at Fort Sill, it is estab- 
lished by evidence of Evans, and of Crosby, chief clerk of the War 
Department, that this was the universal rule, and that there are 
to-day but two posts in the United States— and both these in the 
State of Texas— where more than one post* trader is allowed ; and, in 
those instances, for exceptional reasons. 

A great deal nas been said by the press about Belknap's confession. 
The people believe that when he went before the committee, and 
heard Marsh's testimony read, he broke down completely, confessed 
guilt, tendered his resignation, and left the War Department, wring- 
ing his hands, and crying like a child. Now of all this not one word 
is true; but truth is not essential to a sensational newspaper writer. 
The most stolid correspondent can state facts and tell tbe truth. But 
your brilliant correspondent must exercise the creative faculty. Out 
of the commonest occurrences of the day it is his role to produce nar- 
ratives full of tragedy and pathos, of the wonderful, the romantic, 
and sometimes, when in the vein, of the comic. Generally he seems 
to prefer the tr^c vein. And all this trash finds plenty of rtNEiders 
and believers. The managers, recollecting, no doubt, the effect pro- 
duced upon the public mind by this newspaper extravagance and 
falsehooa, and hoping, perhaps, that it had some lodgment in this 
Chamber, made a formal offer of the testimony of Marbh before the 
investigating committee; — testimony not given in Belknap's presence, 
and upon wmch the witness had not been subjected to cross-exami- 
nation. 

It is a well-settled rule of law that what a witness has testified to 
before another tribunal, or upon a former occasion, is only admissi- 
ble as secondary evidence, where the witness is dead or beyond the 
Jurisdiotion of the court. Marsh had been examined in this case, and 
was in fact in the Chamber, when the managers offered in evidence 
his testimony before the investigating committee of the House. 
Against our objection the Senate admitted this ex parte testimony ; 
the managers representing that they wished to read the evidence for 
the purpose of snowing what Belknap said when it was read to him. 
Very well ; — what did Belknap say t — ^He said, " Some things there are 
true, some are false, and some I know nothing about."— Simply this, 
end notliing more. And this is the sole foundation upon wnich the 



press has reared its remarkable structure as to confessions of guilt, 
d^c, &,c. He did not say what part« of it were true, what parts false, 
or what parts he knew nothing about. Is not that a remarkable basis 
upon which to ask a man's conviction? Such strategy is beneath 
contempt. 

Having disposed of all the small circumstances which only by the 
utmost extravagance can be claimed to be probative facts, let me re- 
fer to some lesser things which might affect a suspicions mind. 

November 2, 1871, complaints having been made that an unauthor- 
ized amount of liquors had been brought upon tbe reservation, the 
Secretary of War addressed a letter to Evans, informing him of the 
charge and inqniring as to the fact. Afterward on the 8th of No- 
vember, the Secretary wrote to the Solicitor of the Treasury, in an- 
swer to an inquiry npon the subject, that Evans denied the truth of 
the charge, and that no complaint had ever been made against him 
by the military authorities at Fort Sill. 

Now say the managers, it is impossible that the Secretary could 
have received from Evans, prior to November 8, an answer to the 
Secretary's letter of November 2. Therefore the Secretary was vol- 
unteeiing a defense for Evans. But Mr. Evans swears that he was in 
the East, and received a telegram from his agent at the reservation, 
and came to Washington and saw the Secretary upon the subject, 
before receiving the Secretary's letter of November 2. And the let- 
ter of Grierson, commandant of the post, (Record, page 147,) fully 
exonerated Evans, and stated that he had acted under military au- 
thority. And thus this momentous circumstance is disposed of. 

The managers suffered another scare from an equally trivial cir- 
cumstance. Marsh wrote to General Belknap, asking that the ap- 
pointment which the Secretary had promised him should be maae 
out in the name of Evans, and sent to him. Marsh, at New York. 
Evans's formal application and recommendations were in the files of 
the Department, and Mr. Crosby, who had charge of the correspond- 
ence of the Secretary At that time, placed Marsh's letter in the file 
of the Secretary's personal correspondence. This he did without any 
direction from General Belknap; and Crosby testifies before you that 
this disposition of the letter was in due and regular course of business 
in the Department. After the Secretary resigned, this file of personal 
letters and all his individual papers were sent to his residence. Tbe 
managers thought, from not tindme this letter on the official file, there 
must be something wrong about It. They therefore gave us notice 
to produce it; we did produce it, and it turns out to be as innocent a 
letter as ever passed through the mail. Besides, the subst^ance of the 
letter appeared npon the register relating to post-tradeiiships in the 
Adjutant- Generars Office ; and had been communicated to Congress 
by the Secretary himself weeks before these troubles con^menc^, at 
the request of Mr. Clymer's committee. 

In the first place, there was nothing in the letter to be concealed ; 
in the second place, nothing in it had been concealed, but its substance 
was of record in the Department and had been communicated to the 
House of Representatives. And on their notice we produced it to go 
in evidence. 

Mr. HOWE. Mr. President, I should like to call the attention of 
the counsel to a point which I understood to have been made yester- 
day by the manager summing up for the prosecution : that the ap- 
pointment of Mr. Marsh could not have been induced by the courtesies 
shown by him to the wife of the Secretary during her sickness, be- 
cause she was not sick in fact until after the appointment was prom- 
ised. 

Mr. CARPENTER. There is a discrepancy in the testimony of 
Marsh which the managers, with singular ingenuity and injustice, 
attempt to turn against us. Marsh is their witness, not ours; and we 
have no interest m clearing his testimony of discrepancies, contra- 
dictions, or doubts. And in remarking upon this subject I am merely 
doing what every person has a right to expect from an honest enemy. 
Marsh had testinea that the subject of this tradership was first men- 
tioned to him by Mrs. Belknap, during her illness at his house in New 
York, which was in September, 1870. In this he was certainly in 
error ; because the records of the Department show a letter from 
Marsh, dated August 16, 1870, as follows : 

No. 51 WBBT TraBTT-FTFTH STBEBT. 

Tustday, \Uh AuguMt, 1870. 
QenL W. W. Bblknap. 



Hy Drak Sm : Yon wiU remember mv appUcatioii to yon in Washington a few 

lyn Hinoe for an Indian tradership. Following yonr sugffestion I wrote to a friend 

in'KanBas, and j-esterdav received a reply. My friencT advises me to apply for 



Fort Sill and Camp Snpplr. He says also that he is informed that the latter post 
is to br abandonea, and tbe " . . . . ^ . «... •...._. .« 



le sappUes oonoentrated at Fort SiU. bat that ^'on will 

this rumor. If true, it will be only worth whUe to a^W 

for the fort This post tont not mentioned by you at among thoM already pront^ied, 



know the facts in regard to this rumor. If true, it will be only worth whUe to a^W 

for the fort This jmt tons not mentioned by youas among those f^~ --* ^ 

and I venture to hope has twt been. 



Itorite to youat onoe, so tha^in ease itisyet free my appUeation may beJUsd. 
I shall send to Ohio immediately for the recommenuations of Senate Sberman 
and K^resentative Stevenson, which I can secnre without trouble, and as soon as 
received will send a formal application. 
Please reserve tbe two posts if possible. 
I am, very truly, your obedient servant^ 

O. P. nlAHSH. 
P. S.— 7irc^«eiM)«te Aatwfr0mpfiom<<0d I sbaU be miudi obliged if you will inform 
me at your earliest convenionoe. 

This letter shows that Marsh was in error when he testified, and also 
shows that the manager was in error the other day, when he de- 
clared that it was shown by this letter that the Secretary had prom- 
ised the appoin tmen t to Marsh before the date of the letter. The letter 
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shows exactly the reverse, namely, that Marsh had not thought of Fort 
8111 at the time of his prior interview with the Secretary; and that 
the object of the letter wa& to ascertain whether that appointment 
had been promised at the date of the letter. 

The truth is this. Marsh had applied for the tradership, but it cer- 
tainly had not been promised to him before Mrs. Belknap's illness at 
his house. Prior to that it remained on file like a thousand other ap- 
plications for appointment; and might never have been acted upon. 
It was, undoubtedly, the friendly feeling of Mrs. Belknap, inspired by 
the kiodness shown to her at Marsh's house, that secured the promise 
of Marshes appointment ; and Marsh so regarded it. It is therefore not 
remarkable that Marsh should have forgotten, after the lapse of six 
years, the first application for the appointment which produced no 
result. He knew that he owed the place to the grateful feeling and 
effective intercession of Mrs. Belknap. So the substxince of Marsh's 
testimony is true. 

Another remark has been made upon this letter. It is indorsed ih 
the Secretary's handwriting, ** Received August 16 ; file official." 
This indicates that this letter was in the hands of the Secretary on 
that day. The chief clerk of the Department testifies that, accord- 
ing to the best Judgment he can form from the fact that no letters 
were signed by the Secretary in the Department, from the 12th of 
August to the 2d of September, and his mail was forwarded to him at 
difi^rent points during that period, the Secretary must have been ab- 
sent from Washington all that time. He has no recollection upon the 
subject apart from these circumstances. The Secretary was at that 
time making his tour of inspection of forts and arsenals ; and he may 
have run into Washington unexpectedly, and have been in his office 
a few hours on the IGth of August. Or the letter may have been 
handed to him in New York on that day, indorsed as stated, and sent 
to the Department by mail. At all events, it is in evidence and not 
disputed, that Marsh's letter of August 16, and Evans's application 
of August 18 reached the Adjutant-General's Office September 23, 
1870, and have been there ever since; and Evans's appointment was 
not made until October 10, 1870. What there is in all this, material 
to this case, 1 am unable to see. 

The managers have pretended that Marsh was really appointed on 
the 16th of August. It is surprising that a man could be member of 
Congress long enough to be one of these managers, and yet utterly 
ignore the distinction between an aj^Ueation for an office and an op- 
paintmeiU to it. If no such distinction existed, many a clever fellow 
I know would be happy before midnight. 

This disposes of all the circumstiinces relied upon as probative 
facts, and everything which the managers regard as suspicions. And 
I assert with the utmost confidence, that up to this point nothing has 
been shown which any sane judge or jury would regard as tending, in 
even the slightest degree, to establish the giiilt of the respondent, or 
cast the slightest suspicion upon his integrity. 

And now, leaving the twilight of circumstantial evidence, the field 
of speculation and conjecture, let us consider for a few moments that 
part of the case to which the direct and positive proof applies. And 
let it be borne in mind that the only persons who had actual knowl- 
edge of this transaction were .General Belknap, his former wife, Mrs. 
Bower, his present wife, Marsh, and Evans. They alone could give 
positive testimony. The former Mrs. Belknap is in the grave ; the 
then Mrs. Bower is the present Mrs. Belknap, and she and General 
Belknap are incompetent witnesses. So that to-day the only compe- 
tent witnesses, possessing actual knowledge, and capable of giving 
direct evidence, are Marsu and Evans ; and by the testimony of these 
two witnesses this case must be determined, because they alone can 
swear whether or not the respondent received this money with the in- 
tent necessary to make the transaction crimioal. 

1 shall now refer to their testimony, in a way to give an acoount, 
in the order of time, of the appointment of Evans and all subsequent 
material facts. 

Evans testifies that he was introduced to the Secretary at Keokuk, 
Iowa, but had no conversation with him upon this suoject. That, 
subsequently, he called upon the Secretary m Washin^n, and haa 
a conversation with him upon the subject of this appointment ; and 
that the Secretary informed him that the appointment had been given 
or promised — the witness is uncertain which— -to a friend of the Sec- 
retary; and in the same conversation he learned that friend was 
Marsh. 

The theory of the managers is that the Secretary and Marsh com- 
bined to compel Evans to pay the sums of money which Evans act- 
ually did pay to Marsh, and that such payment should be divided be- 
tween the Secretary and Marsh. Let us see whether this theory is 
supported by the evidence. 

If this theory were true, we should expect to find the Secretary 
urging Evans to make an arrangement with Marsh to that effect. 
Now what is the testimony? 

Evans testifies — not that the Secretary opened the subject to him— 
but that he opened it to the Secretary, informing him of his invest- 
ments there and the losses he must sustain unless Marsh would buy 
his stock. To repeated questions by me, whether the Secretary asked, 
or urged, or advised him to go and see Marsh, he said, distinctly, he 
did not ; but that, in reply to his inquiry whether the Secretary did 
not think he could form a partnership with Marsh, the Secretary said 
he did not know whether Marsh intended to run the post himself or 
not ; that Marsh would soon be in town, and the witness could see 
him on the subject. 



Mr. Marsh swears that he came to Washington at the time he was 
expected, and saw the Secretary of War; that the Secretary had 
just seen Evans ; and now what does the Secretary say to Marsh f I 
read from the Record, page 164, the testimony of Marsh the chief 
prosecuting witness : 

He- 

Belknap — 

said he would sppolntme to this place, post-trader at Fort Sill. I think, and he then 
told me that I had better go and see Mr. Evans ; that he was in the city and an ap- 
plicant for re-appointment ; and that if I was to run the post myself I tliuk be said I 
OQght to make an arrangement with him to bay oat his stock m goods and his bnild- 
ings, because it would not be fair to turn him out of his position without bn>ing 
out his stock and buildings ; it would ruin him, or something of that kind, and he 
would not consent to it. 

Here is the Shylock who in an hour has sunk from the highest es- 
tate to the deepest infamy, who has formed the determination to take 
bribes, plunder the soldiers and commit every kind of iniquity ; deal- 
ing with his co-conspirator, and telling him that he will not appoint 
him to that place unless he buys out the stock and buildings of Evans. 
Look at it. How does this square with the theory that Mr. Evans 
was to be plundered for the joint benefit of the respondent and Marsh f 
Their theory is that Marsh who did not wish to go there was to be 
appointed, and then they were to compel Evans to pay a large sum 
for the place. This testimony given by Marsh, the chief witness of 
the prosecution, utterly controverts and destroys their theory. Marsh 
says the respondent told him that he would not appoint him, unless 
he would deal justlv with Evans, and make a purchase of the sr4>ck 
and buildings which belonged to Evans ; that it would nut be fair to 
do otherwise; that it would ruin Evans; and he would not consent 
to it. 

Senators, I ask you whether that was like the hardened wretch they 
would have you believe the respondent, in the twinkling of an eye, 
had become; or like a gentleman, the head of a Department, a man 
holding a hi^h posiiion and conscious of the responsibilities belong- 
ing to it f That is the testimony of the two men, and the only two 
men, who know anything about it ; Evans saying that the respondent 
manifested sympathy for him under the circumstances. 

Senators, let me pause here, and claim for my client the benefit of 
trial by his peers. Has no Senator in this Chamber said to a friend 
who has applied to him for recommendation to oflice, ** I am sorry you 
did not come earlier ; I have already made a recommendation for that 

Elace, and cannot recall it ; but if I had known all the facta I would 
ave done otherwise f '' 

The Secretary had promised the appointment to Marsh. Bnt when 
he came to learn the situation of £vans, he resolved that Marsh 
should do full justice to him or he would not appoint Marsh. 

You all know how frequently such things occur with public men. 

I appeal to you. Senators, to say whether this testimony supports 
the theory of the prosecution. Does it not completely overthrow it ; 
and show the Secretary to have acted justly, between Marsh and Evans. 
The Secretary interferes, not to help Marsh plunder and ruin Evans, 
but insists that Marsh shall do justice to Evans ; or otherwise he 
shall not have the appointment, it is impossible so to pervert facts, 
even to the most pr^udiced mind, as to make this part of the trans- 
^ion appear otherwise than just, kind and honorable on the part 
of the Secretary. He had indeed promised the appointment to Marsh, 
but he was nevertheless determined to compel Marsh to deal justly 
with Evans; and if he would not, to withhold the appointment. 
Was this the course of a man interested in practicing extortions upon 
Evans f Every candid mind must declare the reverse. 

Neither Marsh nor Evans had a second interview with the Secretary 
before the appointment of Evans. Let me repeat, Evans's anxiety 
as expressed to the Secretary was for a partnership with Marsh. And 
the letter written from Marsh, asking the appointment to be made in 
the name of Evans, was calculated to lead the Secretary to believe 
that such arrangement had been made. The letter was as follows : 

No. 51 West Timmr-FiPTH Strbrt, 

New York OUy, Ootober 8, 1870. 
Dbab 8m : Ihave to ask that the appointment which you have civeii to me as 
poet-trador at Fort Sill, Indian Territory, be made in the name of John 8. Evans, 
cuf it will be more convenient /or me to have him manage the business at preeeni. 
I am, my dear sir, your very obedient servant, 

C. P. MAKSH. 

P. S.— Please send the appointment to me, 51 West Thirty-fifth street, New York 
City. 

Well, the appointment is made in the name of Evans. 

Evans has testified most positivelv that he never paid the Secre- 
tary, directly or indirectly, a cent for his appointment. That the 
contract he made with Marsh he understood to be a business transac- 
tion between himself and Marsh ; and that he did not understand, 
when ho entered into the contract, that the Secretary had or was to 
have the slightest interest in it. 

This positive, uncontradicted, and unquestioned testimony of Evans 
reduces the case to this single question, Was there such arrangement, 
understanding, and agreement between the Secretary and Marsh f — 
And let me repeat. Marsh is the chief witness of the prosecution, 
without whose testimony therer is no case ; and reminding you of the 
legal maxim in relation to witnesses, canonized by ages of Judicial 
experience, FaUus in unofaUuB in amnibus, let me turn to the Record 
and read you the questions I put to Mr. Marsh and the answers he 
gave: 
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" Question. Waa there any agreement on yonr part to pay Mr. Bel- 
knap any money in consideration that he would appoint you post- 
trader at Fort Sill f 

"Answer. There was not. 

" Q- (By Mr. Carpenter.) At any time f 

"A. At any time. 

" Q. Was there ever any agreement hetween you and Mr. Belknap 
that you should pay him any pecuniary consideration for or in oon- 
sideVation of his appointing Mr. Evans post- trader at Fort Sill f 

"A. There was not. 

*^Q. Was there ever any agreement between you and Mr. Belknap 
that yon would pay him any money or other valuable consideration in 
consideration of his continuing Mr. Evans as post-tradet at Fort Sill f 

"A. Never. 

" Q. So far as yon know was not the only inducement leading to that 
appointment the kindness which you and your wife had shown to 
Mrs. Belknap at your house f 

"A. That certainly had a ^at deal to do with it, I presume. 

**Q. Did yon make or claim to have any bill against him for any- 
thing done for Mrs. Belknap f 

"A. No, sir. 

** Q. Your treatment of her was entirely gratuitous f 

"A. Yes, sir. 

" Q. But of course led to a feeling of friendship hetween the families f 

"A. Yes, sir. 

** Q. You say that the friendship which arose from the fact that Mrs. 
Belknap had been sick at your house, and been kindly treated, had a 
ffreat deal to do with that appointment ; was there, apart from that 
mendly feeling, any consideration moving from you to Belknap to 
procure that appointment f 

"A. None." 

If this testimony is true, it ends this case. If not true, it is will- 
fully and corruptly false. Marsh must know whether there was or 
not any agreement in this behalf between the respondent and himself, 
and it is well-settled law, that if a jury believe that a witness has 
committed willful peijury, in one part of his testimony, they are at 
liberty to disregard his testimony altogether. 

Now, Senators, let me appeal to you, upon your honor and yomr con- 
science,— for that is where the case must rest, — whether in a case like 
this, where every supposed criminating circumstance is fully ex- 
plained, and every ground for suspicion is entirely removed; and 
where the only direct testimony, and that, too, from the chief prose- 
cuting witness, fully and fairly and absolutely contradicts all pre- 
sumption of criminality, can you convict this respondent t Upon 
what can a conviction rest ? Every circumstance relied upon for in- 
ference of criminality, fully explained, every ground of suspicion re- 
moved, the only direct evidence in the case completely acquitting the' 
respondent of any criminal intent, corrupt agreement or purpose, — 
how are yon to iind him guilty f ' 

You are sworn to judge in this matter impartially and according 
to law. You cannot fall back upon misguided public opinion, nor 
upon the clamor of the press. No matter what the people believe, 
no matter what the press declares, tchat does the proof establish t — 
For your judgment in this case you must answer, — not to editors — 
not to the excited and misled people— but to God^ who is truth itsellb 

The testimony of Marsh in this particular, which, if true, acquite 
the respondent., is completely corroborated by the testimony of Evans, 
who swears that in all the dickering and higgling between him 
and Marsh, as to the sum which Evans should pay, Marsh never once 
suggested, nor even remotely hinted, that what he was to receive 
from Evans was io be divided by him with the Secretary or any other 
person. 

We all know that men obtain substantial livelihood in Washing- 
ton by pretending to sell the votes of Senators with whom they never 
exchanged a word. A few years ago this case came to my knowledge. 
Thero was an important nomination pending before the Senate, 
and much outside interest, upon the question of confirmation ; and 
a lobby-man went to one side, and engaged to procure, for $500, the 
vote of a certain Senator gainst confirmation ; the money not to be 
paid until the vote waa given. This offer was accepted. And the 
same day he went to the other side, and promised the vote of the same 
Senator for confirmation, for $500, to be paid after the vote was given. 
This offer likewise, was accepted. Thus the lobby -man, no matter 
which way the Senator voted, had secured $500 to himself. But by 
mere accident the Senator was not in his seat when the vote was 
taken, and the lobby-man was in danger of losing everything. How- 
ever, upon representation to each side, that all he could do was to 
keep the Senator from voting at all, he received $250 from each side. 

While Marsh and Evans were discussing the amount Evans should 
pay to Marsh, it is incredible, if snch had been the fact, that Marsh 
should not have said to Evans, in justification of the sum demanded 
by him, that he had to divide with the Secretary. 

[Here the Senate took a recess for fifteen minutes.] 

Mr. DAWES. The counsel would oblige me if he would give me 
an explanation on one point. If I remember iiright, the testimony of 
Marsh is that at a period subsequent to the date of the letter of Au- 
gust 16, 1870, Mrs. Belknap suggested to him to make application for 
an office and that he replied in substance that he could not neglect 
his busiuess. She thereupon suggested a tra<lership as a kind of office 
that he could hold and not depart from the business he wai} engaged 



in. This was at a time subsequent to the date of this letter applying 
for this Indian tradership f 

Mr. CARPENTER. That is so, and I have already attempted to 
explain that although it is a mistake, it may not be perjury. That, 
m point of fact, the intercession of Mrs. Belknap was what secured 
the appointment ; and that Marsh, after the lapse of six years, might 
have forgotten his prior application. Wbetner Marsh, in this par- 
ticular, was in error or was lying, is immaterial to us. Tbe fact, ns 
shown by other evidence, beyond question is, that the intereession of 
Mrs. Belknap procured the appointment. In further answer to this 
inquirj' I refer to what I have already said upon the subject. 

Marsh, subsequently to his examination by managers and Counsel, 
was interrogated by Senators, as to the main point, intent. Some of 
these questions and his answers I shall road. Question by Senator 
Dawes: 

. Q. State all the knowledge or inforroatioii that General Belknap had which it is 
in yoar power to state as to the amount of any money sent him or the source from 
whence it came other t^A what yon have already stated ? 

A. O, I do not know anything a4K>nt General Belknap's knowledge ; I knoWnotii> 
ing of General Belknap's knowledge except the money I sent him. 

I ask special attention to this, for I am coming to another matter as to 
which it is important. He swears here positively that he knows 
nothing of General Belknap's knowledge except that he sent him 
money. The only man living, and competent to testify, who, if there 
was any corrupt nnderstandin|;, coula know it, swears there was 
not, swears that he knows nothing of General Belknap's having any 
knowledge on the subject except that he sent him money. Then : 

Mr. Morton. ^ I submit the following interrogatory : 



i- 



Q. Did General Belknap personally or through any person or by letter ever in- 
quire of you why this money was sent, and did you m any way ever assign a reason 
to him for It t 

A. Never to my best recollection. 

Here is one theory of this case. I understand how a skillful lawyer 
might turn that against the respondent. He would say ** Well, I 
never received statedly sums of money from a person without know- 
ing why he sent them, and General Belknap must have known by 
whom and why the money was sent." But there are two sides to this 
case, and there are some considerations which I shsll present to you, 
and which may make the opposite theory e(^nally probable ; and then 
I shall submit to you, as charitable Christians, if the matter can ns 
well be reconciled with innocence as with guilt. Charity should in- 
cline your minds to the theory of iunocence. 

Question. (By Mr. CoNKLmo.) Was your intentioo to send money to General 
Belknap and your act in sending it in consequence of any communication between 
you ana General Belknap ? And, if there was any such communiovtion, state it. 

Answer. No, sir ; there was not. 

This is not my language ; it is the testimony of the chief witness 
for the prosecution. 

Q. (By Mr. Carpbntbr.) Ab I understand, the first money that you sent was sent 
to the former Mrs. Belknap, now deceased ? 
A. Yes, sir. 

Q. And that was sent without any arrangement between you and anybody f 
A. Yes, sir. 
!• A clean, dear present! 
Yes, sir. 

That is the witness for the prosecution. 

Mr. Whttb. The witness says that he understood the money sent after the 
death of the child to General Belknap was for General Belknap. I want to ask 
him from whom he did understand that it was for Greneral Belknap. 

I shall have to road the colloquy here in order to show what the 
testimony was ; 

The pRBsroiWT pro tempore. The Secretary will report the question. 

The Chief Clerk read the question of Mr. WHYTE, as follows: 

Q. From whom did you understand that it was for General Belknap after tha 
death of the child! 

Mr. Carpenter. If the court please, we object to that because it would be hear* 
say evidence. I understand the answer whica tbe witness has aii«ady given is his 
mere mental conclusion that it was for BeUuu^. 

IheWrrMBse. ThatisalL 

All of it was his mere mental conclusion that the money was for 
Belknap, after the death of the child. 

Q. (By Mr. Carpenter.) That is what you say! 

A. That is all ; not any understanding. Perhaps I am unfortunate in my ohdoe 
of words. It is my own conclusion ; that is alL 
Q. Not the result of any understanding with Mr. Belkaap or anybody else! 
A. No, sir. 

Before passing from this point, I wish to call your special attention 
to it, so that it will be in your minds when we come to another hranch 
of this case. It is the hinge on which this case mnst turn, so far as 
the facts are concerned. I do insist that yon^ Senators, and especially 
those of you who are lawyers, shall not convict the respondent, except 
upon proof which carries your mind beyond reasonable doubt and 
over every charity, to the conclusion that when he received that 
money he did it with the intent i)>n to have his mind influenced and 
his official conduct perverted thereby. That is the provision of the 
statute under which yon are trying him. 

Mr. Marsh swears most positivelv that he knows nothing which 
tends to show that General Belknap had an^ knowledge of this trans- 
action, except his sending this money to him. He had neither con- 
versation nor communication of any kind with him about it. He 
swears here directly to the point in answer to a question put by the 
Senator from Maryland [Mr. Whyte] that when he said he supposed 
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the money was for Belknap, which was sent after the death of the 
child, it was his mere conclusion, the conclusion which he formed 
npon the facts within his knowledge, and no fact was within his 
knowledge upon which any man can say that General Belknap had 
the same Knowledge. But I think I shall be able to explain hereafter 
how it was that these two persons were acting under different im- 
pressions of fact. 

In this connection let it be remembered that Evans swears that he, 
although most interested, he, who was the so-called victim of the ar- 
rangement with Marsh, never dreamt that General Belknap was to 
have a dollar out of it. That testimony is very important ; impor- 
tant because it was for Marsh's interest to have said to him " this 
seems to be a large sum to be paid but Belknap is to get the lion's 
share ; I have to divide with him." That would certainly have been 
said, if it had been the fact. 

Is it possible that in 1876 a citizen before the highest tribunal in 
the land is to be convicted of a crime which rests in intent, when no 
circumstantial testimony worth a fig bears upon it, and when the 
only witnesses who have any positive knowledge or can give any 
direct testimony, swear to his perfect innocence f Eighteen hnudred 
and seventy-six. the centennial year in the life of a great nation, its 
highest tribnnai in session, exercising the most awful jurisdiction of 
the Government ; trying a citizen who has filled stations of high 
trust, and rendered gallant service in the field ; and he demanding 
justice— justice, that a x>«asant may demand fh>m a king— justice, 
that any court of law would award to the lowest miscreant,— is jus- 
tice to be denied to him becanse the exigencies of a political cam- 
paign demand his conviction f No, Mr. President, this Senate will 
not yield to such a consideration,— will not fix such a blot upon our 
national escutcheon. 

In passing, let me say that it is as clear as noonday that no money 
whatever was paid nor agreed to be paid to the respondent or any 
connected with him, before Evans was appointed. Nobody pretends 
it ; and that is a capital fact in this case; for the provision of the 
statute is that any officer who shall receive money vfitk the intent to 
have his official action influenced thereby shall be punished, &c. 
And certainly, if official conduct is to be influenced by money, the 
money must be paid or promised before the performance of the offi- 
cial act. And let me remind yon that Marsh testifies that the first 
money ($1,500) which he sent, was sent to the deceased Mrs. Belknap, 
without tne respondent's knowledge, and not in pursuance of any 
understanding or agreement, but " a clean, clear present " to her ; 
and this was subsequent to the appointment of Evans. 

Another fact is important to be borne in mind. It is charged in 
some of the articles that the Secretary received money in considera- 
tion that he would continue Evans in the place. 

There is not a word of proof to show that the removal of Evans was 
ever contemplated ; or, in the words of the statute, a question before 
the Secret-ary. And Marsh in his testimony positively denies this al- 
legation of the articles. Nor is there a word of testimony, or any 
pretense in argument or otherwise, that Evans was an unfit man for 
the place. Quite the contrary is established by pn>of and conceded 
on this trial. His fitness and conduct have been fully indorsed by 
all the officers at the post. So that there never was any occasion for 
the Secretary to remove him. Madison said, in the convention which 
framed the impeachment clauses of the Constitution, that it would be 
an impexMshable offense to remove a good officer. And it remains to 
be seen in this centennial year if this court will condemn a man for 
not making such removal. 

If the articles here charged that Evans was an nnfit man to hold 
the place, and the question of his removal was under consideration 
by the Secretary, and that the Secretary received money with intent 
to have his mind influenced in determining whether to make such 
removal, they would have stat'Cd a case within the statute ; but a 
case, as everybody knows, incapable of proof; a case which all the 
testimony before you contradicts. 

Senators, I now come to the only branch of this case as to the treat- 
ment of which I have felt the slightest embarrassment. There is 
perhaps no situation in life so full of perplexity — nosituation in which, 
after the most thorough examination and anxious reflection, one is so 
much in doubt as to the course which his duty requires him to pur- 
sue, as that of an advocate in the trial of an important criminal 
cause. And I was never before engi^ed in a cause so full of such em- 
barrassment. Many times the advocate mnst take the responsibility 
of disregarding the requests of his client : but there is great difficulty 
in determining when he should, and wnen he should not, adopt a 
course against the inclination of his client. It is always a delicate 
thing to do, but sometimes necessary to protect the interests of tho 
client. This case touches the honor and character of General Bel- 
knap ; and in theory, and on the record, it affects the character of no 
other person. He is of age, and has a right to speak for himself. He 
has a right to determine the general course and management of his 
defense ; and, in this particuhur, though against their own judgment, 
it is the duty of counsel to obey his direction. In possession of facts 
and testimony which would exonerate himself by subjecting others 
to criticism, and perhaps censure ; and no matter whether influenced 
by the dictates of chivalric manhood or the impulses of tender afl'ec- 
tion, he has a right to say to his counsel, ** let that alone ; make the 
defense without that; and, if I must be convicted, the consequences 
must fall upon me, and not upon you.'' And if counsel, after repeated 



endeavors, are unable t.o move their client from his determination, it 
would seem to be their duty to observe his wishes. This case has pre- 
sented thatdileroma to counsel ; and, so far as concerns defensive proof 
and aggressive action in this cause, we have obeyed the injunction 
of our client. We have offered no evidence to change the responsi- 
bility for any fact from the respondent to anyone else. He is a man; 
hissbonldersare broad ; he is not afraid to assume responsibility, where 
the instincts of chivalry impel him to shield another — the wife of his 
bosom, the light of his home— in whom and whose happiness all his 
hopes are garnered — with whom and in whom he mnst live or bear 
no life. At all events, he knows the responsibility he assumes, and 
chooses to assume it. And as regards evidence in defense, we have 
obeyed his orders, and have offered nothing which he has forbidden. 
But the prosecution has seen fit to place npon the record certain facts, 
as a part of the cose against him. And dealing wi^ the case in ar- 
gument, I deem it clearly mv duty, without regard to his wishes, to 
state the conclusions of truth from such facts, as they appear to my 
own mind. Counsel owe duties to the court, as well as to their cli- 
ent; and it is not only my duty not to present anything false, but to 
prevent, if in my power, false conclusions from facta given in evi- 
dence. 

Senators, everything in this world has its compensations — its evil 
and its ^ood. Any radical change in the frame- work of society, or in 
the family relations is attended by consequences not at first foreseen. 
A few hundred years ago our forefathers were barbarians ; and in all 
the modifications of barbarism the husband is the master and the wife 
a slave. And as our present civilization grew up from ancient bar- 
barism, the liberties and privileges of men y^eve first considered. So 
that by the common law of England, a hundred years ago, the rights 
of men were clearly defined and firmly established ; the rights of 
women, and, especially, of married women were almost totally ig- 
nored. A family was a little empire of which the husband was the 
absolute monarch. The wife and children were his subjects. And 
this was substantially the state of the domestic relations, as fixed by 
law, until almost our own day. So completely was the wife subject 
to the husband that the law hardly recognized her existence. Upon 
her marriage the rents of her real estate were vested in her husband 
during his nfe-time ; and all her money and personal propertv of every 
kind became his absolutely. If she earned money by the labor of her 
own hands, or received it by inheritance, that money was her hus- 
band's. She could neither sue nor be sued, contract nor be contracted 
with. And the husband, no matter how vile a wretch he might be, 
had, as against the wife, the absolute control of their children. Both 
the wife and diildren were entirely subject to his will, which he 
might enforce by physical chastisement. And many a wife lingered 
out a wretched existence, subject to the constant cruelty of her hus- 
band, rather than leave his house, abandoning her children to his 
bnitality and tyranny. Of course the infiuence of a wife's affection, 
and her gentle ways, often mitigated this condition of wretchedness ; 
but the law did nothing to alleviate it. 

But as our civilization ripened, and as the Christian religion was 
diflused, teaching that women, as well as men, have souls to be saved, 
women have at Inst been recognized as being entitled to certain civil 
rights ; which in our country, more than any other perhaps, have 
Ji)een conceded and guarded by legal enactment. In Wisconsin, for 
instance, for the purpose of holding and managing their own prop- 
erty, wives are, in effect, divorced from their husbands. The sepa- 
rate estate of a woman at the time of marriage, and everything accru- 
ing to her by inheritance, or by her own industry, during marriage, 
is absolutely her own ; and she may contract and be contracted with, 
sue and be sned, in respect of her own property, as thongh she were 
unmarried. 

I am not here concerned in the discussion of the wisdom of this 
change, or its effect upon domestic happiness. I am simply dealing 
with the fact. The change has doubtless produced much good; but 
good modified, perhaps, by some undesirable accompaniments. 

But every human tribunal, to administer justice^ mnst consider the 
circnmstances surrounding the person on trial. The hnsband of to- 
day has no more legal right to interfere with the contracts, or with 
management of the separate estate of his wife, than he has to do the 
same thing with his next>door neighbor. Under the old ways it would 
have been impossible for a wife to have received or expended a thou- 
sand dollars without her husband's understanding the whole matter. 
But to-day, in legal contemplation, for a husband to investigate the 
pecuniary transactions of his wife, is mere impertinence. He may by 
special love-making persuade or cajole his wife into a confession upon 
the subject, as the wife might formerly have done with the husband ; 
but he has no more legal right to investigate her financial transactions, 
than the wife formerly had, or now has, to investigate those of her 
husband. A corresponding change has taken place in the relations 
between lovers. Formerly , and especially in England under the feudal 
law, courtship was, in great measure, a matter of business negotiation. 
The portion to be settled upon the bride, and the financial prospects of 
the bridegroom, were matters of considerations of far more importance 
in the negotiation of marriage in high life, than compatibility of tam- 
per or mutual affection. But in our day and country a lover who 
should institute inquiry into the financial condition of his intended, 
would instantly be rejected by her, and kicked out of doors by her 
father. A lover nowadays, wooing a damsel, not for what she mi, 
but for what she haSt must carefully conceal his design. 
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Let U8 now apply theee faoU to the case before as. The proof is 
clear and explicit, that the first $1,500 sent by Marsh was sent to Mrs. 
Belknap ; and it was expressly understood between them that the 
fact should be concealed from the Secretary. And the testimony of 
Marsh before the committee, introduced, by the prosecution, shows 
why this was done. Marsh testifies that Mrs. Belknap told him, that 
any present he might make her must be made without the Secretary's 
knowledge ; because she said that a person had once offered him $10,000 
for a post-tradership, and the Secretary had kicked him down stairs. 
This was the only remittance prior to the death of the former Mrs. 
Belknap. Marsh testifies that at her funeral in Washington, he went 
up stairs in General Belknap's houhe with Mrs. Bower to see the 
child : that he said to her, " This child will soon have money coming 
to it.'' She said. / know t/, and my sister left the child to me. Marsh 
says that be thinks he remarked to her tbat it might be best to speak 
i4} the father (General Belknap) about it, aud that she replied tbat, 
if he sent tbe money to Greneral Belknap, it belonged to her, and she 
should get it. Marsh testified on this trial that he had sometimes 
thought he did speak about it to General Belknap that night, and 
sometimes he had thought that he did not. I asked him whether he 
could strike an average between these impressions ; he answered, he 
could not, and that the more he thought about it, the less he knew 
about it. In the absence of any proof that he did consult the respond- 
ent upon the subject at that time, you are bound to presume that he 
did not. Because no inculpatory circumstance can be considered as 
established in a criminal case by the testimony of a witness who can- 
not say whether or not such circumstance existed. 

Now, Senators, let me pause again to strike another balance on the 
ledger of testimony. Up to this point not a word of evidence tends 
to show that the respondent had the slightest suspicion that Marsh 
was making presents to anybody; and all the direct evidence in the 
case is to the effect that he had not. Let us then proceed from the 
interview between Marsh and Mrs. Bower at the funeral of the former 
Mrs. Belknap. 

There is no testimony fixing precisely the time at which the court- 
ship between General Belknap and Mrs. Bower, his present wife, com- 
menced : and probably it would be impossible for either of them to 
fix the time precisely. Mrs. Bower was the sister of the former Mrs. 
Belknap ; and Mrs. Belknap, on her death-bed, had confided her in- 
fant daughter to the care of Mrs. Bower ; and she remained a mem- 
ber of the family of General Belknap for tbe purpose of performing 
this duty. The line which separates the highest decree of respect 
from the beginnings of love, is very vague and uncertain. As the sis- 
ter of his wife he had respected her, and loved her within the bounds 
of brotherly affection. After the death of his wife she remained a 
member of his family, devoting herself to the care and nurture of his 
infant daughter. And gradually, no doubt, and impercepti bly to both, 
the feelings appropriate to their former relations, grew and ripened 
into love. While this was in progress, other remittances were made 
by Marsh. And the testimony of Marsh, in relation to the interview 
between himself and Mrs. Bower at the time of the fnneral, shows 
that she regarded herself as entitled to such subsequent remittances 
as Marsh might make. The former Mrs. Belknap, who would not 
permit her husband to know anything of the remittances made by 
Marsh, had manifestly communicated to her sister the secret of th6 
arrangement. And Mrs. Bower thereaft'Cr pursued the policy adopted 
by her sister, and concealed from General Belknap the real nature of 
the transaction. 

This was very easy for her to do. She had a separate estate 
amounting to about $40,000 ; and during the period of their court- 
ship it was an easy thing for her to say to him, that these moneys re- 
sulted from investments which Marsh had made for her. And this 
she might consider as one of the harmless delusions which have been 

Eracticed by sweethearts npon their lovers, and wives upon their 
nsbands, from time immemorial. 

It was very natural for General Belknap purposely to abstain from 
any investigation of this matter ; and a word from her to the effect 
that sbe expected remittances from Marsh, which she had directed to 
be sent to him, would of course prevent any inquiry on his part In re- 
lation thereto. Mrs. Bower was subsequently in Europe for nearly a 
year before her marriage to Belknap ; and it was a matter of forget- 
fulness on our part that we did not prove that $3,000 of this money 
was remitted to her there. 

Mr. Manager McMAHON. I do not like from the counsel the state- 
ment of facts which were not proven and which if proven would 
have been fully explained. 

Mr. CARPENTER. My statement is in and I do not know how I 
can get it out. 

Mr. Manager McMAHON. I simply wish to state that we could 
have explained that, and shown tbat the money was not sent to her 
as part of this remittance. We would have explained why it was 
sent to her. We knew it exactly and I think the gentlemen failed to 
put it in because they knew we could explain it. 

Mr. CARPENTER. O, no I we forgot it. It is one of those acci- 
dents which will occur in a long trial. What these managers could 
have done is something enormous. What they have done toward 
introducing testimony to convict the respondent* is very trifling. One 
thing they nave shown, however, is tbat $l,500of this mouev is loaned 
in Iowa, and stands in her name to-day. But of course I claim noth- 
ing from tbe evidence we did not introduce. 



Marsh, testifying in his crazy way, says in general that when he 
would receive remittances from Fort Sill, he would write to the re- 
spondent asking how he should remit it, and the respondent would 
give him directions, which he would obey. I do not feel authorized 
to charge Marsh with intentional perjury in this case. But it.is cer- 
tain there is a screw loose in him somewhere. It is evident from his 
conduct after giving testimony before Mr. Clymer's committee, and 
from portions of his testimony given on tbis trial, that his mind is 
somewhat dnsettled. This is to be borne in mind, however, that as to 
the first remittance, where he was held to the point, he swears that 
he sent it to Mrs. Belknap, not to the Seoretary; and likewise as to 
the last payment, in regard to which he was particularly inter- 
rogated, he swears that the respondent directed him by letter to send 
the remittance to Mrs. Belknap, at 2022 G street. That this letter 
miscarried, and he wrote the Secretary again, and received a reply 
directing him to pay the money to Mrs. Belknap, at St. James Hotel. 
New York. These are the only instances as to which Marsh pretendea 
to have particular recollection. As to all the others, he says he tes- 
tifies only from general recollection, not remembering any particular 
letter. 

Now let me call your attention to what Marsh says took place at 
General Belknap's house, when he came here to testify before Cly- 
mer's committee. He says he went to the house of General Belknap, 
and remained overnight ; and had a long interview with Mrs. Belknap. 
He says, in his general style of swearing, tbat General Belknap was 
in and out of the room at several tiroes, and understood the general 
nature of their conversation. This is evidently the mere inference 
of Marsh ; and he does not pretend to state a word that was said by 
General Belknap, or a word that was said to him. But he does say 
that Mrs. Belknap over and over again requested and urged him to 
tell the committee that the moneys he had sent to her through the 
Secretary were the result of investments he had made of her indi- 
vidual property. He says he went to bed late at night, greatly dis- 
turbed uy the matter and did not sleep. That be oame down early in 
the morning, saw the Secretary before breakfast, and told him that 
he had made up his mind to leave the country. The Secretary urged 
him not to do so ; telling him that, after having been subpoenaed bero 
in regard to charges against him, his leaving the country without 
testifying would ruin him, the Secretary. Marsh replied that if he 
went before the committee, he would ruin him. General Belknap 
thought not, and to the last implored bim to stay and testify to the 
truth. Mr. Clymer, after reading the testimony of Marsh given be- 
fore the committee, says that Mr. Blair, as attorney for General Bel- 
knap, put one question to Marsh, but does not state what it was. And 
although the Kbcord does not show this, I am sure the managers 
will not controvert the statement I am about to make. I am in- 
formed that Mr. Blair asked Marsh whether the Secretary at this time 
requested him to go before the committee and state anything that 
was untrue; to which Marsh replied, "No, certainly not." At all 
events, in the absence of any testimony that he did make such re- 
quest, the presumption is that he did not. 

Now, Senators, consider this scene, and what is the natural infer- 
ence from it. If General Belknap had been t'Old by his wife that 
these moneys belonged to her, and were sent by Marsh to her, through 
him, as the result of investments of her private funds, this would ex- 
plain why the respondent feared nothing from Marsh's stating the 
whole truth before the committee. If tbe respondent did know the 
facts, then his persistent effort to overcome the purpose of Marsh to 
leave the country, — ^his persistent efforts to induce Marsh to go before 
the committee and testify to the whole truth, prove the respondent 
to be an idiot, who ought not to be subjected to impeachment ; for 
although the facts might not convict him of any offense, yet he must 
have known from the present attitude of the press toward the Ad- 
ministration, and the present condition of public sentiment, the ex- 
posure, exaggerated by malice, would do him serious harm as a pub- 
lic man. 

Again, npon the theory I am suggesting, the suggestions of Mrs. 
Belknap to Marsh were perfectly natural. If she had left her hus- 
band under the belief that these moneys were her own, and the re- 
sult of investments of her individual property, she would have been 
anxious, above all things, to have this supported by Marsh's state- 
ments. Her anxiety would have beeo to preserve the confidence of 
her husband ; knowing full well that whatever clouds may gather 
above husband and wife, they are safe, while no clouds gather be- 
tween them. 

This theory, and this alone, explains Marsh's anxiety to get ont of 
the country, and the Secretary's anxiety that he should remain and 
swear to the facts. Marsh, not knowinj][ what had passed between 
the respondent and his wife, and supposing that the respondent was 
acquainted with the whole transaction, naturally concluded tbat his 
testimony would injure the respondent. While the respondent, to- 
tally ignorant of the real nature of the transaction, apprehended no 
harm ut>m a disclosure of the real facts. 

The light shed by ciroumstances may be faint and pale ; but in a 
case where judgment must rest upon circumstances, the judge must 
be guided by such light, dim though it may be. And if tbe proof 
leaves a reasonable doubt, charity must turn the scale in favor of in- 
nocence. Silence is sometimes more eloquent than speech. And in 
determining a cause the absence of one fact may be as convincing as 
the presence of another. 
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The theory I suggest is supported hy much of the evidence in this 
case. It is not contradicted by any. Marsh says he supposed that 
the money sent after the death of the child was for the respondent. 
He says, however, that this was merely his mental conclusion, and 
that he never exchanged a word with respondent or any one else upon 
the subject. The fact that the respondent never exchanged a word 
with Marsh upon the subject, is as fully explained upon the theory 
that he understood the money to belong to Mrs. Belknap, aa upon the 
theory that he knew all the facts. And here, again, the rule of law 
applies, that if a fact— in this case the silence of the respondent — is 
as reooncilable with one theory as the other, then it must be referred 
to the theory of innocence. 

Senators, I suggest this scene at the house of General Belknap for 
your earnest consideration. I have stated as clearly as I can the 
proper conclusion to be deduced from it. Considering this branch 
of tne case, I think it sheds light upon other parts of the testimony, 
and contributes greatly to support the theory of the respondent's 
innocence. It certainly affords no evidence of ffuilt, but suggests one 
great moral lesson, which I state for the benent of the ladies in the 
gallery,— Sweethearta and wives, never keep a secret from your lovers 
and husbands. 

Now let me refer to some circumstances strongly indicating the 
innocence of the respondent. And first, let me refer to the letter of 
Bobinson, who had been court-martialed and dismissed the service. 
While his case was pending in the Department, for approval or dis- 
approval of the finding of uie court-martial, ho writes the respondent 
a letter, dated April 2, 1875, saying he is thoryughly posted in regard 
to the tradership at Fort Sill, and that if the finding of the court is 
set aside, and he is not dismissed from the service, he will inclose to 
the Secretary all the evidence and papers in his possession; but, 
otherwise, he shall publish and pursue the matter to extremity. The 
Secretary took up the case, recommended the dismissal of Robinson, 
and sent the papers to the President for that purpose ; and the Pres- 
ident dismissed him. And then the Secretary filed his letter with the 
record in the Department. It is proverbial that one misstep leads to 
another. And it is inconceivable that, if the Secretary believed that 
there was anything in connection with that post-tradersbip injurious 
to him, he would have placed upon the records of the Department a 
letter making such statements ; especially as the letter was marked 
"l)ersonal,^ and need not have been placed on file at all. 

The manager. Mr. Jbnks, the other day read a passage from this 
letter to show tnat Robinson was court-martialed for not paying his 
bills to Evans. This is entirely untrue. I have here an office copy 
of the charges and specifications, and the findings of the court, in 
that case. X will state from it, as part of my argument, what the 
charges were, and then hand it to the managers. He was charged 
that upon several occasions he bad drawn his pay twice and certified 
to false vouchers; that he had borrowed several hundred dollars fiom 
a sergeant of his company, and had refused to pay him ; but he was 
not charged with owing and not paying Evans, nor was Evans men- 
tioned in the case at all. So that pretense falls to the ground. 

I will now hand this document to the managers, [handing it to Mr. 
Lord.]] 

Again, the manner in which these remittances were sent, shows the 
inuocence of the Secretary. If there had been anything about them 
which was improper is it possible that the Secretary would have fur- 
nished by receipts and bjr indorsement of checks passed to his own 
credit all the necessary evidence of bis own guilt f 

But the managers say there was a great abuse at Fort Sill, and that 
Evans was compelled to charge over upon the officers and soldiers the 
amount he had to pay to Marsh. 

In the first place, Evans flatly contradicts this. He testifies that 
after he made this contract with Marsh, and returned to Fort Sill, he 
did not mark up the price of a single article sold to officers or sol- 
diers. 

Again, Evans testifies that immediately after his return to Fort 
Sill, about the 1st of November, 1870, he showed to General Grierson, 
commander of the poet, a copy of the contract between him and 
Marsh, and explained the whole transaction to him. By a circular 
order issued by the Secretary June 7, 1871, it was directed as fol- 
lows: 

Commanding oflBoers will report to the War Department any breach of military 
regnUtious, or any mieoondnot on the part of poet-traders. 

Thus it appears that General Grierson had been fully aware of the 
relations between Marsh and Evans from November 1, 1870, and was 
expressly commanded by the circular of June 7, 1871. to communicate 
to the Department any misconduct on the part of tne post-trader at 
bis post. The pretense that Grierson was afraid of ofibnding the Sec- 
retarv, by obe^^ing the circular order of June 7, 1871, is absurd as well 
as false. His information was derived from Evans, and Evans him- 
self testifies here that he never heard until very recently that the 
Secretary was in any way benefited by the Marsh contract. There- 
fore Grierson, when he received the Secretary's circular order of June 
7, 1871, could not have been deterred from executing it by fear of dis- 
pleasing the Secretary who had issued it ; and not a word was received 
at the Department from Grierson upon this subject until after the 
publication of the Tribune article, when the Secretary called upon 
him to report the facts. Is it to be supposed that an honorable offi- 
cer, cognizant of a great abuse under his own command, and expressly 
commanded by the circular order of the Department, Juue 7, 1871, to 



report the same, would remain silent upon the subject for years f One 
thmg is certain ; there was no such abuse at Fort Sill, or Grierson 
ought to be court-martialed and dismissed the service. 

The testimony of Evans explains why the Marsh contract did not 
increase the prices. He was engaged in other business, and was a 
Government contractor ; and the great benefit resulting to him from 
the appointment was not from the business of post-trader, but that 
the appointment secured him a home on the reservation ; so that the 
post-tradership was with him altogether a secondary consideration. 

In February, 1872, an article appeared in the New York Tribune 
disclosing the relationship between Marsh and Evans. Now the man- 
agers say that, if the respondent had been an honest officer, he would 
instantly have interfered, removed Evans, and have done I know not 
what. But I submit to you that such a proceeding by the Secretary, 
based upon nothing but a newspaper article, would have been strong 
evidence against the Secretary ;— evidence upon which it might be 
fairly asserted that he had prior personal knowledge of everything 
stated in that article. This is precisely what he would have done ir 
he had been guilty. On the contrary, I submit, that the course pur- 
sued by the &cretary waa precisely that which would have been pur- 
sued by an officer that meant to do his duty. He did not break into 
a panic, over a newspaper article, as he probably would have done if 
he had known it to be true and felt any anxiety upon the subject. 
He wrote to the commandant of the post to report the facts of the 
case. 

General Grierson answered this letter under date of February 28, 
1872, and his answer wae received in the Adjutant-Generars Office 
March 9, and referred to the Secretary March 11, 1872. In the light 
of the testimony given in this case the letter of General Grierson is 
remarkable and seems disingenuous. He complains that Evans has 
demanded exorbitant prices for his goods, and attributes this to a 
contract between Marsh and Evans, which from a reading of the let- 
ter one would suppose had just come to his knowledge. But Evans 
testifies that he showed a copy of the contract to General Grierson 
about November 1, 1870, and ne could imagine that making a report 
of the fact to the Secretary of War, as he was expressly commanded 
to do, by the circular of June 7, 1871, would offend the Secretary, he 
does not inform us, and it is not easy to apprehend. 

But passing this, the letter of Grierson was received by the Secre- 
tary on the 11th of March. While the matter was under considera- 
tion General McDowell called to see the Secretary, and in a friendly 
interview mentioned the subject ; and the Secretary requested the 
general to write an order which would correct the abuse. Thereupon 
General McDowell did draft an order, which, after submitting to Mr. 
Garfield, of the House of Representatives, he handed to the Secre- 
tary ; and this was issued as a circular order on the 25th of March, 
1872. 

The managers have, with great ii^ustioe, sought to misrepresent 
the action of the Secretary in this matter ; and one of the managers 
the other day charged that the Secretary was guilty of falsehood in 
this, that he represented to General McDowell that *^ he had appointed 
Marsh and he supposed he had received the office.'' And the mana- 
ger further charged that the Secretary did not show Grierson's letter 
to General McDowell. This is a ^tuitous misstatement on the part 
of the manager. There is no evidence that General McDowell did 
not see Grierson's letter, or that the Secretary sought to withhold it 
trom him. Nor is it true that General McDowell was ignorant of the 
real circumstances of the case at Fort Sill. In the first place, the 
Tribune article which set McDowell in motion stated that Evans was 
the post-trader, and was paying a stipend to Marsh. And let me 
show you by his own testimony that he did understand the facts of 
the case. 

Here is the testimony of General McDowell : 

Mr. Manager HcMahon. I shonld like on answer to this qoestion. (To the 
witnees.) If yon had known that the actoal state of circnmstonoes at Fort Sill 
was that Evans was really the post- trader, that Marsh had no capital in it, and 
that Evans was paying $12,000 a year simply for the privilege of holding it 

A. That was aboat what I understood to oe the case. 

General Belknap is charged with a falsehood in that he informed 
McDowell that Marsh was the poet-trader ; and, when the manager 
puts to him the Question ** If yon had known that Marsh was not the 
post-trader but that Evans was,'' the witness interrupts him by say- 
ing *' That was about what I understood to be the case.'? When Mr. 
McMahon tried to assume that he did not know the fact and that if 
he had he would have drawn a different order, he stops him and says, 
** lliat is what I understood the fact to be : " 

Q. (By Mr. Manager McMahon.) IHd yon draw that order for the porpose of 
correcting thatf 
A. Yes. 

Of course it made no difference to the officer or soldier whether his 
money went to Evans or Marsh. The only grievance to the soldier 
was that he might be charged too much for what he purchased. Mc- 
Dowell testifies that the order he drew provided for a council of ad- 
ministration to fix the prices of articles to be sold to officers and men: 
which corrected the abuse and the only abuse complained ol And 
to the question put by me, 

Q. Would sot that order have corrected it, if it had been execoted t, 

He answered, 

I have two or three times said I thought it woold. 
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We gave in evidence a letter received by the Secretaiy of War from 
Lieutenant-General Sheridan in regard to this order. He says : 

Chicago, March 29, 1872. 

Mt Dear GrnbralBklkkap: I have examined the circular on the snbject of 
poet-traders and think very well of it. So far ae the troops are concerned it is es- 
pecially fair and just. 



It is possible that post-traders may give yon some annoyance by appeals arising 
from tne action of councils of administration, but probauly more from the action 
of commanding officers. There are so many men in this world whose hair is always 



lying in the wrong direction, and who when invested with the slightest aathority 
must make it felt, that 1 fear the post-traders will be sending you many appeals. 

That is the opinion of General Sheridan of the circnlar issued by the 
Secretary, after the interview with McDowell, the circular drawn by 
McDowell to correct the only abuse ever mentioned, and Sheridan says, 
it is especially fair and just as to the troops, but it may be too severe 
on the traders; they will annoy yon about it; but so far as the soldiers 
are concerned, this order is especially fair and Just. General McDow- 
ell testified that the order of March 25. if executed, would have cor- 
rected the abuse. Executed b;^ whom t Why, by the oflBcers at the 
post. They were charged with its execution. And here let it be borne 
in mind that since the issuance of that order, (March 25, 1872,) no com- 
plaint has been heard from any quarter. This prosecution has not 
resulted from the present existence of any abuse at Fort Sill. All 
that was corrected by the order of March 25, 1872, and no complaint 
has since been heard. 

I have repeatedly called your attention to the fact that there is no 
testimonv establishing guilty intention or corrupt purpose on the 
part of the Secretary — no testimony that he knew that the moneys 
which were passing through his hands from Marsh came from Evans ; 
and I maintain that the whole conduct of the Secretary, between the 
publication of the Tribune article and the issuance of the circular 
order of March 25, 1872, confirms this theory. His conduct was that 
of an honest, and not of a dishonest, man. He was anxious to cor- 
rect the abuse, if it existed ; but before interfering, he inquired, 
through the regular military channels, whether any abuse calling for 
interference actually existed. Had he known the real facts of the 
case, the Tribune article would have frightened him into instant ac- 
tion. And the fact that, after the publicaticm of that article, he pro- 
ceeded in the usual official way to ascertain whether its statements 
were true, and that, when he ascertained they were, ho proceeded 
promptly and efficiently, proves his integrity in the premises. 

This impeachment is the result of a disagreement which happened 
between two American ladies sojourning in Paris, several years ago ; 
and Marsh, the feeble tool of a woman unable to forgive one who com- 
manded more attention than herself, has been pushed forward by his 
spiteful wife to wreak revenge upon Mrs. Belknap ; and the Senate 
sits here to-day unconsciously executing her purpose. 

There is nopretense but that the order of the Secretary of War, of 
March 25, 1872, obliterated the last vestige of any alleged abuse 
resulting from the contract between Marsh and Evans. There is no 
pretense that from that time to this the Secretary of War has not 
borne himself commendably in his high office as he had ever before 
done. 

And now, Senators, looking at the evidence, a iust view of which 
I have endeavored to present to yon, let me ask, Upon what can you 
rest conviction f 

(1.) The respondent stands before you under examination for al- 
most seven years* administration of a great Executive Department 
of this Government, to which he was appointed for his ability, and 
his gallant service for the Union in the field. 

(2.) We have shown that he possessed a spotless character from 
boyhood to ia69, when he was appointed Secretary of War ; and that 
his administration of the War Department has been characterized by 
energy, ability and integrity, never questioned save in the single 
transaction now under examination. 

(3.) And in regard to this transaction we have explained every cir- 
cumstance relied upon as evidence of guilt, dispelled every suspicion 
suri-ounding it, and we point you, in perfect confidence, to all the 
direct testimony in the case, which conclusively and emphatically ac- 
quits the respondent. 

And it is now, Senators, for yon to say whether you can find guilt 
in this transaction, in the face of all the direct evidence bearing upon 
it: and 

Whether, should you be inclined to condemn this one transaction, 
you can say the pnblic safety rei^uires that you should brand the 
respondent as a criminal, and dismiss him from your presence in dis- 
grace. 

Which of you would be willing to have your final condition deter- 
mined by a particular transaction f Is it not upon the average and 
general balance of our lives that we all hope for salvation f The 
sun has spots upon its surface. And suppose you find one spot upon 
the character of General Belknap, will you upon that one spot ren- 
der a judgment of condemnation consigning him to everlasting dis- 
grace and iufamyf 

I turn now from the testimony to present to you some considera- 
tions of law, which, whatever may be your judgment upon the facts, 
I deem to be conclusive of this case. 

I. 
After the articles were exhibited the respondent interposed a plea 
to the jurisdiction of the court, upon the ground tliat he was not an of- 



ficer of the United States at the time of impeachment. To this plea 
there vas a replication, and the respondent demurred. This demurrer 
was argued by the managers and by the counsel for respondent, and 
submitted to the court. Whereupon, after consideration, the court 
made the following order: 

It is ordered bythe Senato sitting for the trial of the artit-les uf Impeachment 
preferred by theHonse of Representatives against William W. Belknap, lato Seo* 
retary of war, that the demorrer of said William W. Bolknap to the replication 
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of the House of Boprosentatlves to the plea to the jnrisdiction filed by said Bel- 
knap be. and the same hereby is, OTermlod ; and, it being the opinion of the Senate 
that said plea is insntliciont In law and that said articles of Impeachment are suf • 



ficient in law, it is therefore farther ordered and a^jadced that said plea be, and 
the same hereby is, OTermled and held for nanght. 

This order precluded us from demurring to the articles of impeach- 
ment. We thereupon filed a motion to vacate it, but the motion has 
not been argued. 

The order proceeded upon the principle that where the party de- 
murring must succeed upon the particular point raised b^ his de- 
murrer, the court will look back through the record to see if his former 
pleadings have been defective, and give judgment against the party 
first in fault. But the application of the principle to this case was 
erroneous in two particulars ; First, the rule is subiect to the excep- 
tion, that where a demurrer is filed to a plea in abatement, or to a 
replication to such plea, the court will not look to the declaration to 
see whether that be good or bad ; and this case was within the excep- 
tion to the rule ; second, it is only where the i^arty demurring must 
succeed upon the particular point raised by his demurrer, that the 
court looKs back through the record for any purpose. But in this 
case the court overruled the demurrer, and therof ore the prior record 
was not before the court. 

The character of a plea is determined by its prayer and conclusion. 
Though it contain matter in bar, yet, if it oonolnde in abatement, it 
is a oTea in abatement. And if it contain matter in abatement, but 
conclude in bar, it is a plea in bar. ''The conclnsion makes the plea.'' 
(Shaw V8. Dutcher, 19 Wendell, page 222. See also Thomas V9, Lord, 1 
Lord Raymond, pages 356, 357 ; G<Klson V8, Good, 6 Taunton, page 587 ; 
Executor, &c., V8, Elmendorf, 10 Johnson, page 49; Kent, justice, in 
Jenkins vs. Peporn, 2 Johnsou's Cases, page 313; Bex vs, Shakespeare, 
10 East, pajfcs 83-87.) 

The plea in this case was a plea to the jurisdiction. It did not con- 
clude with prayer, as in bar, for judgment as to the sufficiency of the 
articles, but prayed iudgnient *' whether thi$ court can or will take 
further cognizance of the said articles of impeachment J* 

It was a plea to the jurisdiction, which is a plea in abatement ; 
that is, a plea intended to stop the proceeding, without reference 
to tho merits ; a plea which prayed, not the judgment of the coui*t as 
to the sufficiency in law of the articles, bnt as to the jurisdiction of 
the court to pass npon the question of their sufficiency in law, or 
any other question in the case. 

Stephen's Pleading, page 144, speaking of the rule that the court 
on demurrer will look back through the record, says : 

It is, however, sabject to the following exceptions : First. If the plaintiff de- 
mnr to b plea in abatement^ and tho court decide against tho plea, they will give 
judgment of respondeat ouster, without regard to any defect in the declaration. 

1 Shower's Reports, 91 : 

Memorandum. In the case of Ch«.mber8 m. Garrett, this term. Holt, chief Jus- 
tice, refused to permit me to urge or argue any exception to a declaration npon a 
demurrer to a plea in abatement. 

In Hastrop vs, Hastings, 1 Salkeld, 213, it was held : 
The defendant shall not take advantage of mistakes in the declaration npon a 
plea in abatement ; but if he would do tliat he must demur to the declaration. 

In Bnllythorp rs. Turner, Willes*s Reports, 478, the conrt say: 
It has been holdon that in a plea in abatement yon cannot oblect to any defect in 
the declaration ; and so is the case of Hastrop vt, Hastings, Salkeld, 812. 

In Davies vs. Penton, 6 Bamewall and CresweU, 222, Abbott, chief 
justice, says : 

Then as to the other point, it is said that the plaintif, npon certain points of the 
record, has eet/orth his bankruptcy, and that as it appears upon the whole record 
that his assignees are entitled to the benefit of the contract stated in the declara- 
tion, tho plomt iff cannot have Judgment upon his demurrer. But in considering 
what Judgment we are to pronounce upon this demurrer, we are bound to loolc 
otily to that part of tho record upon tshi'^h the demurrer arises, tmd not at the other 
collateral parts. of therecord not connected vrith iL 

Bayley, J., said : 

As to the other points in arguing the question whether the defendant or the plaintiff 
is entitled tojndgment upon this demurrer, neither of them has a right to nave re- 
course to any parts of the reo<M^ not connected with that upon which the demurrer 
arises. 

Holroyd, J., said : 

I entirely agree with my brother Bayley that the defendant cannot claim in aid 
the other parts of the record to show that the plaintiff is not entitled to Judgment 
upon the demurrer. 

In Shaw, vs, Dutcher, 19 Wendell, 223, Cowen, J., delivering the 
unanimous opinion of the court, said : 

Bnt it is said the declaration is bad ; the plaintiff was first in tnnlt, and cannot 
therefore make an available objection to the plea. Such is the scneral rule, but a 
demurrer to a pea in abatement is an exertion. ♦ * * The same general doc- 
tiino i8 again repeated by Sutroycho in a note to Ronth vs. Woddell. volume 3, 1067. 
HaHtr«»p rs. Hastings. 1 Salkeld, 913, reongnized in BiUlylhrop vs. Turner, Willes, 
•478, U a direct aiyudicatiuu on the same point. Chfford vs. Corry, 1 Massachusetts. 
500, same point. The rtiUi is recognized in many books of reference, and I do not find 
that H is quest oned by any. (Corayu's Digest, Abatement I, 14 ; Sti*i>lien'H Plead- 
ing, 163, first American edition ; 1 Cliitty*s Pleading, 405 ; Bacon's Abridgment, titie 
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Abatement, P.) Bacon's Abrid^^ent, as we have citM it at Tolame 1, paj^e 29, 
American edition of 1813, adds an a reason, what is material to the main distinction 
wo have been considerini; in those words, '*as nothing bnt the wiit is then in ques- 
tion. Jot nothing else is pleaded to." 

In Ellis 179. Ellis, 4 Rhode Island, 122, which was demurrer to plea 
in abatement, tlio court say: 

We hare not looked into the declaration to see whether it be fanlty in this par- 
ticular or not; nor are toe entitled, upon this demurrer, to look at the declaration 
for the purpose of considerins its detects. It is well settled that a demurrer to a 
plea in abatement does not look back to a fault in the declaration, ainoe nothing but 
the writ is then in question." (1 Saunders, poso 285, n. o; 1 Chitty's Pleading, 
pages 457, 647, and cases cited, tlurd American editiou.) 

In Clifford va. Cony, 1 Massachusetts, 500, Wilde, J., said: 

We do not take notice of defects in the declaration upon a demurrer to a plea in 
abatement 

In Price r«. Railroad Company, 18 Indiana, 139, the court say: 

There was. it may be observed, no demurrer to the complaint: and demurrers to 
answere in abatement do not reach back to the complaint. (Snaw vs. Dutcher, 19 
Wendell, 216. Answers in abatement are not addressed to the complaint) 

In Ryan vs. May, 14 Illinois, 49 : 

The general rule, that a demurrer must be carried back and sustained to the first 
defective pleading, does not apply so as to carry it behind a pica in abatement If 
the pica is bad the Judgment must be respondeat ouster. A demurrer to one plead- 
ing cannot be carried iMtck to another to which It did not profess to be an answer, 
and with which it had no connection. 

To the same effect see Hunter r«. Belgen, 39 Illinois, 367 ; Knott w. 
Clements, 13 Arkansas, 335; Crawford vh, Slade, 9 Alabama, 887 ; Dean 
V8. Boyd, 9 Dana, Kentucky, 169. 

In Dearborn vs. Kent, 14 Wendell, 187, there was a plea in bar, a 
replication, and demurrer. The court, by Savage, Chief Justice, after 
holding the replication good^ say : 

The defendant seeks to attack the declaration, but that he cannot do. The 
pleading deniurred to, beine declared good, the demurrer was not well taken, and 
can be of no service to the defendant. If ho thought the declaration bad, ho might 
have demurred to it before he plead ; not having dono so, ho cannot reach it by de- 
marring to the rei>lication. It was formerly the practice, and <« noto, to attack 
J previous pleadings in certain eaeet; for example, hod these replications been ad- 
ndged txuL, it would have been competent for the plaiotifT to have shown that the 
pleas were bad, and then the defendant might have shown tho dedai ation was 
Dad ; but the replication being adjudged good, the investigation Hops ther: 

Other authorities mi^ht be cited, but those referred to are sufficient 
to settle the question, if authorities can settle it ; if not, more would 
be useless. 

In this case, the demurrer to the replication havinff been overruled, 
the snfQciencv of the plea in abatement was not before the court. 
And even had the demurrer to the replication been held good, the 
court could have gone no further back than to the plea. Conse- 
quently it was not open to us, on the argument of this demurrer, to 
attack the sufficiency in law of the articles of imx>eachment ; and 
their sufficiency, not being questione<l by our demurrer, was not be- 
fore the court. 

It is, therefore, respectfully submitted that, in strictness, the de- 
fendant is entitled to a vacation of tho order, and an order declaring 
the present proceedings to be a mistrial. 1 have no doubt that in 
case on indictment in the courts of law, under circumstances like 
these, a trial would be set aside, and the party be restored to his right 
to plead, as though such proceedings had not been. 

It is well settl^ that the courts of the United States can exercise 
no common-law criminal Jurisdiction. The United States has never 
adopted the common law. Most of the States have, with certain mod- 
ifications, adopted the common law. By the Judiciary act of 1789, it 
is provided that the laws of the several States sbaU be the rule of de- 
cision of the Federal courts sitting in such States. Thus the Federal 
court sitting in Maryland will follow not only the statutory but such 
of the common law as the Stat« of Maryland has adopted and made 
her own. So in the State of Wisconsin ; and so in other Statues. So 
that the Federal courts decide questions resting in tho common law 
of each State as such States have adopted the same. But the United 
States has never for itself adopted the common law. Consequently 
offenses at the common law merely cannot be tried and punished by 
any Federal court. Every offense which a Federal court has jurisdic- 
tion to try and punish must be a statutory offense ; that is, it must be 
defined and the punishment fixed by an act of Congress. 

It is well-settled law that every statutory offense must be described 
in an indictment according to the words of the statute deecribingthe 
offense. (1 Wharton's Criminal Law, page 365, and cases cited ; Feo- 
ple V8, Allen, 5 Davis, page 79 ; Commonwealth vs. Hampton, 3 Grat- 
tan, page 590.) 

Not one of the articles of impeachment charges that the respondent 
received money with the intent to have his mind influenced thereby in 
the determination of any question pending before him or which could 
be brought before him as Secretary of War. 

A demurrer to these articles might safely have been interposed, but 
for the reason that the court, in response to the argument upon the 
demurrer to the replication to the plea in abatement^ declarod that 
the articles were sufficient in law. This question had not been argued 
on either side of this case, and was not before the court on the de- 
murrer submitted. 

And in strictness the respondent is entitled to an order vacating 
the order of the court holding the articles sufficient in law ; and de- 
claring this to be a mistrial. And I have no doubt that in case on 



indictment in a court of law under similar circumstances tho trial 
would be declared a mistrial, and the defendant be remitted to the 
right to plead anew to the indictment. 

I neither ask nor expect such order in tly|^ase. Because we are 
entitled to object here to the articles of imp^Schment ; and have here 
the full advantage of their insufficiency. 

I come now to the question of the jurisdiction of the court over this 
case. 

Jurisdiction is the vital element of every judicial proceeding. And 
where jurisdiction is wanting, no matter now high the magistrate 
or dignified the tribunal, the judgment rendered is an absolute nullity. 
Jurisdiction must exist, too, at the commencement of the proceeding, 
continue through its progress, and remain at its termination. There- 
fore it is never too late, during the pendency of a cause, to raise the 
objection that the court has no Jurisdiction. 

United States vs. Arredondo, 6 Peters, 709 : 

The power to hoar and determine a cause is jurisdiction ; it is eoram judiee when* 
ever a case is presented to bring this power Into action. If the petitioner states 
such a case in nis petition that on a demurrer the court would render a judgment 
in his favor, it is an undoubted case of Jurisdiction, whether on an Miswer denying 
and putting in issue the allegations of the petition, the petitioner makes out his 
case [or not ] is the exercise of jurisdiction conferred by the filing of a petition 
containing all the requisites, and in the manner prescribed by law. 

Voorhies vs. Bank, 10 Peters, 474 : 

Speaking of decisions of the Supreme Court, the court say: 

If not warranted by the Constitution or laws of the land our most solemn pro- 
ceeding can confer no right which is denied to any judicial act under oolor of law, 
which can propcrl v^bare been deemed to have been done eoram nonjudioe ; that is, 
bypersons assuming the Judicial function in a ffiven cose without lawful authority. 

The line which separates error in judgment from tho usurpation of power is very 
definite, and fs precisely that which denotes the cascA where a judgment or decree 
is reversible only by an appellate court, or may be declared a nnllity collaterally 
when it is ofibred in evidence in an action concerning the matter a4indicated, or 
purporting to have been so. In the one case it is a record importing absolute vor* 
it3' ; in the other mere waste paper : there can be no middle character assigned to 
Judicial proceedings which are reversible for error. Such is their effect between 
the parties to tho suit, and such are the immunities which the law affords to a plaint- 
iff who has obtained an erroneous judgment or execution. 

In Rhode Island vs. Massachusetts, 12 Peters, 718, the court say : 

However late this objection [to the Jurisdictioni luis been made, or may be made 
in any cause. In an inferior or appellate court of the United States, it must be con« 
sldered and decided before any court can move one further step in the cause, as 
any movement Ih necessarily the exercise of jurisdiction. Jurisdiction is the power 
to hear and determine the subject-matter in controversy between parties to a suit, 
to a(\judicate or exercise any judicial power over them. The ouestiou is whether, 
on tho case beforo a court, their action is judicial or extn^iudiclal. with or without 
the authority of law, to render a judgment or decree upon the rights of the litigant 
parties. If the law confers the power to render a judgment or decree, then the 
court has Jurisdiction. What shall be a(Hud{i^d or decreed between the parties, 
aud with which is the riffht of the case, is Judicial action, by hearing and detormin' 
ing it (6 Peters, page 709 ; 4 Russell, page -415 ; 3 Peters, pages 20-37 ) 

A motion to dismiss a cause pending in the courts of the united States is not 
analogous to a plea to tho jurisdiction of the court of common law or equity in En- 
gland. There the superior courts have a general Jurisdiction over all persons 
within the realm, and all causes of action between them. It depends on the sub- 
ject-matter whether the jurisdiction shall be exercised by a court of law or equity ; 
but that court to which it appropriately belongs can act judicially upon the party 
and the subtect of the suit, unless it shall be made apparent to the court that tho 
Judicial determination of the case has been withdrawn from the court of general 
Jurisdiction to an inferior and limited one. It is a necessary presumption that the 
court of generaljnrisdiction can act upon the given case, when notluug appears to 
the contrary. Hence has arisen the rule that the party oUiming an exemption 
from its process must set out the reasons by a special plea in alKvtement, and show 
that some inferior court of law or equity has the exclusive oognlxonce of tho oase ; 
otherwise, the superior court must proceed in virtue of its general jurisdiction. 
This role prevails both at law and in equity. (1 Vesey, sr., pagea04 1 a Veeey, sr., 
page 307 : Mitford, pago 183.) 

A motion to dismiss, therefore, cannot be entertained, as it does not and cannot 
disclose a case of exception ; and if a plea in abatement is put In, it must not only 
make out the exception, but point to the particular court to which the case belongs. 
A plaintiff in Uw or in equity is not to be driven from court to court bv such pleas. 
If a defendant seeks to quash a writ, or dismiss a bill for such cause, he mast give 
the plaintiff a better one, and shall never put in a seoond plea to tho jurisdiction of 
that court to which he has driven the plaintiff by his plea. ( 1 Vesey. sr., page 203 ) 

Thero are other classe » of cases where the objection to the |urisdictton is of a 
different nature, as on a bill in chancery ; that the sul^ect-matter is cognizable only 
by the king in council, and not by any judicial power, (I Vesey, sr., 445;) or that the 
parties deiendant cannot be brought before any municipal court on account of their 
sovereign character and the nature of the controversy, as 1 Vesey, jr., 37i. 387; 3 Ve- 
sey, Jr., 56, 60 ; or in the very common oases which present the question whether the 
cause properly belongs to a court of law or equity. To such cases a plea in abate* 
ment would not be applicable, because the plaintiff could not sue in an inferior 
oourt The obfeotion goes to a denial of any jurisdiction of a municipal court in 
one chws of oases, and to the jurisdiction of any oourt of equity or of Uw in the 
other ; on which last the court decides according to their legal discretion. An ob- 
jection to Jurisdiction on the ground of exemption from the process of tho oourt in 
which the suit is brought, or the manner in which a defendant is brought into it, 
is wai ved by appearance and pleading to issue. ( 10 Peters, 473 ; Toland v$. Spragiid, 
13 Peters, 300.) But when the objection goes to the power of the court over the parties, 
or the iubjeet-inatter, the d^endant need not, for he cannot, give the plaintiff a better 
writ or bid. Where no inferior court can have iurisdietion of a ease tn law or equity, 
the ground of objection is not taken by plea in abatement, as an exception of the given 
case, from the otherwise general jurisdiction of the ooort; appearance does not cure 
the d^eetqf Judicial power, and itmavbe relied uponbyplea^ answer, demurrer, or at 
the trial or heatring, unless it goes to the manner of bringing the defendant into court, 
which is waived by submissiou to the process. 

As a denial of jurisdiction over the subject-matter of a suit between parties 
within the realm, over which and whom the court has power to act, cannot be suc- 
cessful in an English court of general Jurisdiction, a motion like the present could 
not be sustained consistently with tne principles of its constitution. But as this 
court is one of limited and special original Jurisdiction, its action must be confined 
to the particular oases, controversies, and parties over which the Constitution aud 
laws have authorized it to act; any proceedinie without the limits proscribed is 
coram non judiee, and iU action a nullity. (10 Peters, 474; S. P. 4 KuHsell, 415.) 
And whetiier the want or eieeess of power is objected by a party, or is apparent to 
the court, it must suroesm its action or proceed extrajudicially. 
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Consent never confers J orisdiotion to hear and determine a cause, 
where the law does not confer the power. (Hurd vs. Tombs, 7 How- 
ard, Mississippi, pase 229; Bell vs. Railroad, 4 Smedes & Marshall, 
~ap:e 549 ; Leigli v«. Mag^, 1 Scammon, page 249 ; Ex parte Williams, 
1 Yerger, page 579 : Green vs. Collins, 6 Iredell, page 139; Bluett vs. 
Nichf)ison, 1 Branch, page 384 : Gmn vs. Rogers, 4 Gilman, page 131; 
Long vs. Long, 1 Morris, page 381 ; Moran vs. Masterson, 11 B. Mon- 
roe, page 17 ; Chapman vs. Morgan, 2 Green, Iowa, page 374 ; State 
vs. Bonney, 34 Maine, page 223 ; Winn vs, Freel, 19 Alabama, page 
171 : State vs. Cardline, 20 Alabama, paoe 19 ; JefEries vs. Harbin, 20 
Alabama, page 387; Field r«. Walker,, sS Alabama, page 155; Dicks 
t$. Hatch, 20 Iowa, page 380 ; Wanzer vs. Howland, 10 Wisconsin, 
page 8 ; Bureau County vs. Thompson, 39 Illinois, page 566 ; Dodson 
vs. Soraggs, 47 Missouri, page 285 ; Garrett vs. Trotter, 65 Missouri. 

Sage 430 ; Damp vs. Dane, S§ Mississippi, page 419 ; , 2o 
iCw Hampshire, ptu^e 232; Jackson vs. Ashton, 8 Peters, page 148; 
Dred Scott case, 19 Howard, pa^e 393.) 

An objection to the Jurisdiction never comes too late, and cannot 
be waived by consent nor forfeited by bad pleading. (Stoughton vs. 
Mott, 13 Vermont, page 175 ; Grant vs. Tarns, 7 Monroe, page 218 ; 
Able rs. Bloomfield, 6 Texas, i)age 263 ; Smith vs. Dubuque, 1 Clark, 
page 492 ; Stearly's Appeal, 3 Grant, Pennsylvania, page 270 ; Ketland 
vs. Cassins, 2 Dallas, page 305; United States vs. Bedford Bridge, 1 
Woodbury &: Minot, page 401.) 

In United States vs. Bedford Bridge, 1 Woodbury &. Minot, 405, on 
the trial the defendant's counsel moved to quash the indictment, for 
that the court had no jurisdiction. The court said : 

And if for that or any other reason it shonld appear to this court a question of 
real donbt whether it possesses any Jurisdiction in such a case over tne subject- 
matter, it will be its duty not to proceed further in the trial. (2 Gallison. 385.) 
Because, being a court of limited Jurisdiction, it cannot transcend ttiose limits, 
though the partita make no ot^jection, but is bound itself to pause. (2 Cranch, 125 ; 
12 Peters, 719 ; 1 Peters Circuit Court, 36.) A nd in any stage of the case (4 Waah- 
ineton Circuit Court, page 84 ; Davison vs. Champlin, 7 Connecticut, page 244 ; Per- 
kins vs. Perkins, 7 Connecticut, page 550.) 

In Maissonaire vs, KeaUng, 2 Gallison, 245, Story, Justice, says : 

I will only add that if I had thought the case not cognizable at common law, the 
dronmstance that the objection was not pleaded in abatement would have had no 
weight with me. Where the subject-matter is not within the Jurisdiction of the 
court the exception may be taken under the general issue. 

In the celebrated Dred Scott case, in 19 Howard, 393, the defend- 
ant in the court below interposed a plea to the jurisdiction, to which 
the plaintiff demurred. The court sustained the demurrer and over- 
ruled the plea, and gave judgment that the defendant should answer 
over. 

The defendant thereupon put in sundry pleas in bar, upon which 
issues were' joined ; and at the trial the judgment and vcrdic^ wore 
in the defendant's favor. Whereupon the plaintiff brought writ of 
error. 

In the Supreme Court it was claimed that inasmuch as the judg- 
ment in the court below was in favor of the plaintiff, he could not 
complain of it in the Supreme Court; and the defendant, by plead- 
ing over, had waived it. Disposing of this oljection, the court held 
that the question of jurisdiction was not waived by pleading over in 
the court below, but was legitimately before the Supreme Court on 
the writ of error. And Mr. Justice Curtis, although dissenting from 
the opinion of the court on the slavery ciuestion involved in the de- 
cision, concurred with the court upon this question, and said, (pages 
665,666:) 

When that plea was a^udged insufficient the defendant was obliged to answer 
over. He had no alternative. He could not stop the further progress of the case 
in the circuit court by a writ of error, on which the sufficiency of liis plea to the 
jurisdiction could be Uied in this court, because the Judgment on that plea was not 
final, and no writ of error would lie. He was forced to plead to the merits. It can- 
not be true, then, that he waived the benefit of his plea to the Jurisdiction by an- 
swering over. Waiver includes consent Here therewas no consent. And if the 
benefit of the plea was finally lost, it must bo not by any waiver, but because the 
laws of the United States have not provided any mode of reviewing the decision 
of the circuit court on such a pica when that decision is against the defendiuit. 
This is not the law. Whether the decision of the circuit court on a plea to the Ju- 
risdiction be against the plaintiff or aguinst the defendant, t^e losing party may 
have any alleged eiror in law, in ruling such a plea, examined in this court on a 
writ of error, when the matter in controversy exceeds tho sum or value of #3,000. 
If the decision be u^aiust the plaintiff, and his suit dismissed for want of Jurisdic- 
tion, the Judgment is technically final, and he may at once sue out his writ of er- 
ror. (Mollan r«. Torrance, SWheaton, 537.) If the decision be against the de- 
fendant, though he must answer over and wait for a final Jndraent in the cause, 
he may then have his writ of error, and upon it obtain the Judgment of this court 
on any question of law apparent on the record touching the Jurisdiction. If this 
were not so the condition of the two parties would begrossly unequal. For if a 
plea to the Jurisdiction were ruled against the plaintiff he could at once tak/9 his 
writ of error and have the ruling reviewed here; while, if the same plea were 
ruled against the defendant, he must not only wait for a final Judgment, but oould 
in no event have the ruling of the circuit court upon the plea reviewed by this 
court. I know of no ground for saying that tho laws of the United States have 
thus discriminated between the parties to a suit in its courts. 

A writ of error lies only to the ^nol judgment of the court below, 
and such only is the judgment which can be reviewed in the Supreme 
Court. But the rendition of every juik^ent is, in itself, an asser- 
tion of Jurisdiction. And therefore, although in that case the writ 
of error reached nothing but the final judgment, the question of juris- 
diction was held to be before the Supreme Court ; and, of course, if 
the court below at the time of i-endoring final judgment had been of 
opinion that it had no jurisdiction, it would have so decided and dis- 
ffllasen the cause. In other words, the erroneous decision in the court 



below upon the question of jurisdiction raised by the plea to the 
jurisdiction was an inherent defect in the final judgment, which en- 
abled the Supreme Court to reverse the judgment upon that ground. 

It is thus apparent that the question of jurisdiction never can be 
eliminated from the essential elements of the judgment. 

This reference to authorities brings me to the question of JoriB* 
diction in this cause. 

The Constitution provides, that 

No person shall be convicted [on Impeaohmentl without the eone w renee of two 
thirds of the members present 

Concurrence means more than occasional union of minds. The wofd 
signifies running along with each other. That is, no person can be con- 
victed without the agreement of two-thirds of the members present 
upon every point necessary to and included in the conviction. 

Now in oraer to a conviction in this case several things are neces- 
sary : first, that certain acts have been done or omitted ; second, that 
the acts done or omitted amount to treason, bribery, or other high 
crimes or misdemeanor, within the provisions of the Constitution ; 
and third, that the acts were done or omitted by a person subject to 
the inrisdictitm of the Senate to try on impeachment. 

The respondent, therefore, cannot bo convicted, unless two-thirds 
of the Senators present at tne time of conviction concur in affirming 
all these propositions. 

I do not propose to argue again the main question, whether im- 
peachment can be maintained against a person not in office at the 
commencement of the impeachment proceeding. The imperfect ar- 
gument I made, prepared in the insufficient time permitted by the 
court, I could strengthen in many respects, and support by additional 
authorities. But I Know the question has occupied the attention of 
the court in consultation, and it would be presumption to suppose 
that I could add anything to what has been expressed by the many 
learned Senators who have delivered their opinions and given their 
votes against such jurisdiction. But I shall submit a few considera- 
tions against the idea that any one of the foregoing propositions nec- 
essary to conviction, and especially the question of Jurisdiction, can 
be determined by less than two-thirds of the Senators present at the 
time of the conviction. 

It will not be denied that had the respondent seen fit, when first 
called to the bar of the Senate, to plead ** not guilty,^ and the trial 
had proceeded immediately, every proposition necessary to convic- 
tion must have been determined in the final judgment, and that no 
Senator would have voted to convict the respondent who did not be- 
lieve the Senate had jurisdiction to try him. One Senator might have 
believed there was no such jurisdiction, and have been opposed to the 
respondent upon all other propositions in the case. Another Senator 
might have believed there was jurisdiction to try the case, but that 
tho respondent had not committed the acts charged. But certainly 
both these Senators would have been compelled to vote against con- 
viction ; that is, to vote " not guilty." or, in other words, not guilty 
of anything for which the Senate could convict him. Nothing is more 
common in the decisions of courts of law than judgments concurred 
iu by all the judges, but so concurred in upon difierent and some- 
times conflicting grounds. A suit for divorce was recently dismissed 
by a court of two indges; one judge holding upon the proofs that 
neither the husband nor wife had been guilty of infidelity, and the 
other, that both had been. In either case the divorce must be de- 
nied ; and, therefore, both judges concurred that the suit should be 
dismissed. 

But it will be claimed that inasmuch as the pleadings adopted by 
the respondent submitted to the court the question of jurisdiction 
apart from the question of guilt or innocence of the acts complained 
of, and that a uu^jority, but not two-thirds, of the Senate were of 
opinion that jurisdiction existed, therefore the question of jurisdic- 
tion is eliminated from the matters to be considered at the time of 
passing final judgment; and that if more than two-thirds of the 
Senators present at the time of final judgment believe that the de- 
fendant did commit the acts complained of, although lees than two- 
thirds have not jurisdiction to convict him, nevertheless he must be 
convicted. In other words, although at the time of final judgment 
more than a third of the Senators present believe the Senate has no 
jurisdiction of the case— notwithstanding those Senators are under 
oath to decide impartially and according to the law—they must sur- 
render their conscientious convictions in deference to the opinions of 
other Senators expressed upon a former occasion. And assuming that 
all the Senators entertain to-day the same opinions before expressed, 
this question may be decisive of the case. But I submit, there are 
many sufficient reasons against such proposition. 

In the first place, the whole system of common-law pleading has 
grown out of the experience of the courts and their desire to promote 
the speedy termination of suits. And because no judgment can be 
rendered in any cause over which the court has not jurisdiction both 
of the parties and the subject-matter, and the trial might be fruitless, 
it has been ordained that the defendant Bhali first plea<l to the juris- 
diction. And where the court has jurisdiction of the subject-matter, 
and the want of jurisdiction arises from mere personal privilege of 
the defendant — for instance, to be sued in a certain court or in a cer- 
tain county — the defendant must plead to the jurisdiction, and waives 
his privilege by a general appearance. Next to the plea to the juris- 
diction comes tho plea in abatement proper— that, for instance, the 
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defendant is sued by a wrong name. Next comes a demurrer, then 
pleas in bar. &o. This order of pleading is entirely artificial ; in- 
tended merely to promote the convenience of the court and save ex- 
pense to the parties. 

But, as I have shown from the authorities already read, where the 
defect of Jurisdiction does not rest upon personal privilege of the de- 
fendant, but concerns the subject-matter, or the power of the court 
^ to try a particular class of persons to which the defendant does not 
^ belong— even, at the common law, omitting to plead to the jurisdic- 
tion, or even a written consent to the jurisdiction, will not authorize 
a- court to proceed; and any judgment it may render is absolutely 
void. 

But in the courts of the United States, which are courts of limited 
or special jurisdiction, the record must affirmatively show, and the 
fact must be, that the court has jurisdiction, or it can render no judg- 
ment. And the objection may be taken at any sta^ of i he proceed- 
In^, either on the trial or in arrest of judgment, in both civil and 
-^ criminal causes. 

To quote from the decision of the Supreme Court in Rhode Island 
r«. Massachasetts, 12 Peters, 718: 

And whether the want or excess of i>ower is obiected by a party, or is apparent 
to the oonrt, it most snrcease its action or proceed extn^ndioially. 

Now, to apply these principles to this case, suppose the respondent 
had not pleaded to the jurisdiction, but had fllea a stipulation stat- 
ing that he was Secretary of War at the time of the impeachment, 
and had pleaded in denial of the acts charged ; and the truth had not 
come to the knowledge of the court until to-day, after the completion 
of the trial, and the court was ready to pronounce judgment, would 
not every Senator who believes there is no jurisdiction here, be bound 
to treat it as a moot case and dismiss it at once f The authorities I 
have read settle this question. Consent cannot confer jurisdiction, 
and whenever the defect comes to the mind of the court, "it must sur- 
cease its action or proceed extrajitdiciallff,^* 

Now, if the respondent could not by written consent confer juris- 
diction ; if the respondent desiring a trial upon the question of fact, 
could not by filing a false admission of facts necessary to jurisdiction, 
either compel or authorize Senators who believe there is no jurisdic- 
tion to pass Judgment upon the merits of the case, then I desire to 
know how it is to be maintained that by objecting to the jurisdiction 
he has imposed that duty or conferred that power T Can an objection 
to the junsdiotion of the court confer jurisdiction, while express con- 
sent cannot f 

Of course these considerations are addressed to those Senators who 
still believe there is no jurisdiction to try and determine this case, 
and who are now invited to surrender their own convictions and vote 
according to the convictions of other Senators. If there was no ju- 
risdiction when that plea waa filed, there is none to-day, and there 
cannot be without an amendment of the Constitution. A mi\jority 
of the Senate cannot change the Constitution, nor can a majority of 
the Senate relieve any Senator from the obligations of his oath as a 
Senator to support the Constitution, nor from the obligations of his 
oath as a judge in this case, to decide impartially and according to 
law. The decision of the Supreme Court in the Dred Scott case, 
wliich upon this point was unanimous, and enforced by Judge Curtis 
in even stronger terms than those employed by the Chief Justice in 
delivering the opinion of the court ; sustained by reason and an un- 
broken current of authorities ; is conclusive upon this subject, and 
settles the law for all the judicial courts of the United States. The 
defendant's objectiion in the court below was overruled there, but the 
judgment was in his favor on the merits, and he could not prosecute 
a writ of error. The decision on the question of jurisdiction was in 
favor of the plainti£f ; therefore he could not obiect to it, and did not. 
But the writ of error brought the whole record before the Supreme 
Court, and it showed the facts upon which the question of jurisdic- 
tion depended in the court below. And the court held, and Judge 
Curtis, who dissented upon other parts of the case, concurred in hold- 
ing, that the jurisdictional question was presented to the Supreme 
Court, and must be determined. The court held that there was no 
jurisdiction. Judge Curtis held that there was. But both held that 
if there was no jurisdiction in the court below, it was fatal to the 
judgment, even had neither party raised the objection. 

The principle of the decision is this, that whenever it is discovered 
in any cause pending in the courts of the United States, original or 
appellate, that there is no jurisdiction, the suit must stop, and any 
order or judgment rendered must fall to the ground. 

If there were an appellate tribunal which could review the pro- 
ceedings of this court in this cause— and if this court, having decided 
erroneously on the plea to the jurisdiction, should proceed and render 
final judgment against the respondent—this case would be on all fours 
with the Dred Scott case in this particular ; and the appeUate court 
would, under the authority of the Dred Scott case, reverse the final 
judgment because of the erroneous decision on the question of juris- 
diction. 

It cannot be maintained, I submit, that judges of this court are 
authorized to consent, or excusable for consenting, to an erroneous 
judgment, because no tribunal can review the proceedings here. On 
the contrary, this is one of the strongest reasons that can bo urged 
why everv judge of this court should do everything in his power to 
prevent the rendition of a judgment tainted with remediless error. 
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The decision in the Dred Scett case has never been popular so far 
AS it invalidated the great ordinance of freedom; and in that respect 
was reversed by the fourteenth amendment of the Constitution. But 
so far as it declared the principle in regard to jurisdiction, it has never 
been doubted or questioned, is authority to-day in all the courts of 
the United States, and enunciates a principle observed in all courts, 
£nglish and American. 

The authorities cited show clearly that the question of Jurisdiction 
is a pertinent, pending, vital question down to and including the last 
act performed in any Judicial proceeding. But this is not all. It con- 
tinues after final judgment, and may be raised in any other court or 
place where the judgment is sought to be enforced. There is no dif- 
ference in this respect between the courts of superior and inferior 
Jurisdiction. 

In Voorhies vs. Bank, 10 Peters, 474, the court, speaking of their 
own judgments, say : 

If not warranted by the Constitation or laws of the land, otir most solemn pro- 
eee<1ing can confer no right which is denied to any Jadlcial act nnder color of law 
which can properly have been deemed to have been done coram tumjudiee ; that is, 
by persons assuming the judicial function in a given case without lawful authority. 

And the court declared that in this respect there was no difference 
between its judgments and those of a county court or justice of the 
peace. 

In support of the general proposition that the judgment of the high- 
est court, if rendered without jurisdiction, is a nullity, and may be 
declared so by any court where the same may be sought to be enforced 
or be brought collaterally into question, I cite as Allows: Enowles 
vs, Gas-Liffht Company, 19 Wallace, 58 ; Williamson vs. Berry, 8 How- 
ard, 498 ; Wilcox vs, Jackson, 13 Peters, 499 ; Schrivner's Lessee vs, 
Lynn, 2 Howard, 99 ; Lessee of Hickey vs, Stewart, 3 Howard, 750 ; Star- 
buck vs, Murray, 5 Wendell, 48. 

From this it follows that should this court entertain jurisdiction in 
this case, and pronounce judgment of disability, such judgment would 
not be respected by the judicial tribunals, should they be of opinion 
that this court had no such jurisdiction. 

Should General Belknap return to Iowa and be elected to the House 
of Representatives, that House being the exclusive judge of the qual- 
ification and election of its own members, might be called upon to 
pass upon the question of his eligibility. And if, in the opinion of 
the then House, this court had no jurisdiction, it would be the duty 
of the House to disregard the judgment of disqualification and seat 
General Belknap. Or should the Postmaster-General appoint him as 
postmaster in a case not requiring the advice and consent of the Sen- 
ate ; or should a judicial couit appoint him as clerk, aifd a ^uo war- 
ranto eihould be prosecuted to oust him, on the ground of ineligibility 
imposed by the judgment of this court in this cause, such Judgment 
might be attacked for want of jurisdiction; and thus the jiiriscuction 
of this court might be subjected to judicial review. Borrowing the 
language of the court in Voorhies vs. Bank, before cited, the judgment 
of tbe most exalted tribunal, if rendered without jurisdiction, is mere 
waste-paper. 

Thus far I have endeavored to establish by authorities that the 
question of jurisdiction exists at every step of any judicial proceed- 
ing, and that no judge can concur in or consent to a judgment against 
the defendant in any cause, civil or criminal, who does not at the time 
of so consenting believe that the court of which he is a member has 
jurisdiction to bear, try, and determine the cause. 

It will be conceded, I presume, that no Senator can properly vote 
for conviction unless he is convinced at the time of so voting of the 
existence of every condition essential to conviction, and the question 
of jurisdiction is the chief of these conditions. 

And it follows, necessarily, that no Senator who believes that there 
is no jurisdiction can vote for conviction. 

It may be said that in a criminal cause in a oonrt of law, after the 
court has determined that there is jurisdiction, the iury have only to 
determine whether or not the defendant committed the acts charged 
in the indictment. The answer to this proposition is that it has no 
application to this case. The Senate is no more a Jury to-day than it 
was when it heard and determined the demurrer to tbe plea in abate- 
ment, and is as much a court to-day as it was then. There is not the 
slightest analogy between this trial and a jury trial in a court of law. 
The Senate performs the functions of both court and Jui^. A re- 
spondent may be brought here for trial, and may find in this body a 
Senator who has been his life-long, implacable foe. He cannot chal- 
lenge him. The jury before whom a person is to be tried must be of 
the State and dist rict in which the crime was committed. But a poet- 
master from Florida may be impeached, and the casting vote against 
him be given by a Senator from Oregon. There is nothing so dan- 
gerous in reasoning as false analogies, and the slightest circumstance 
may vitiate a supposed analogy. This is a trial »ui generis. It has 
more resemblance to a suit in eqnity than to a criminal trial at com- 
mon law, because here, as in a court of eqnity, the court, without a 
jury, must find the facts and apply the law. 

The Senate must determine toe question of jurisdiction ; determine 
whether the acts charged to have been done or omitted constitute a 
high crime or misdemeanor within the meaning of the Constitution ; 
and whether, in fact, the acts charged have been done or omitted. 

All these questions must be determined by the court against the 
respondent before he can be convicted, and upon every one of them 
two-thirds of the Senators preseiU must agree. 
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This proposition seems to me so plain that I fear I may obscure it 
by attempting to render it plainer. 

Is it not evident that T^bether these propositions aro presented one 
after the other, by successive pleadiues ; prBly by plea to the Jurisdic- 
tion ; 9ewndj by demurrer to the articles ; and third, by answer deny- 
ing the commission or omission of the acts charged ; or whether all 
three shall be precipitated upon the court at once, by plea, in the first 
instance, of "not guilty" — is matter of practice — of form, not sub- 
stance f And how can it be pretended that, in case these questions 
aro separated, one or more of them may be settled and determined 
against the respondent by a mere majority of the Senate, while it will 
be conceded that, had the other form of proceeding been pursued, 
there must have been the concurrence of two-thifds of the Senate 
upon each one of these propositions f 

In the trial of a criminal cause in a court of law the twelve jury- 
men must concur in a verdict. Suppose a man indicted for mur- 
der — the defense, insanity. The judge would instruct the jury that 
they must pass upon two questions : (1) whether the defendant Killed 
the deceased, (2) whether the defendant was sane or insane when he 
committed the act; and (3^ that they must all concur against the de- 
fendant upon both propositions before they could find a verdict of 
** guilty .'' The jury retire to consider the case, and they take a vote 
first upon the question of insanity. Seven believe the defendant to 
have been sane, and five believe him to have been insane. Will any 
one claim that the migority of seven could insist that they had de- 
termined the question of sanity, and that the jury should then pro- 
ceed to vote upon the, perhaps conceded, question, Did the defendant 
slay the deceased f 

Suppose another case of trial for murder, with plea " not guilty," 
under which two defenses are made : First, that the defendant did 
not kill the deceased, and second, that the fatal blow, by whomsoever 
inflicted, was inflicted across the line, in another State — which latter 
defense would rai^ the question of the jurisdiction of the court. 
Could the jury first vote on the question of locus, and if a bare ma- 
jority were against the defendant upon that question, could that ma- 
jority claim that the question of jurisdiction was settled, and that the 
verdict of guilttf or not guilty must depend upon the settlement of the 
other question f Or could the minority satisfy their consciences, and 
agree to a verdict of " guilty," still believing the crime was commit- 
ted without the State f 

In a case like the last supposed the defendant might first raise the 
question of iurisdiction by a proper plea, and the question of fact 
would then have to be determined by a juiy. In such case it will be 
conceded that no verdict could be rendered without the concurrence 
of all the jurors. If, on the trial of this issue, it should be found 
against the defendant, he might then plead " not fuilty," and under 
that plea raise the question whether he killed the deceased. And 
here again, of course, all the jurors must concur in a verdict against 
him. Or he may plead '' not guilty" in the first instance, and raise 
both questions on the same trial ; and, of course, the jury must con- 
cur against him upon both points, or he cannot be convicted. 

In such case of trial before a jury, no matter how many questions 
aro involved in the trialj they are adl found one way or the other, by 
the general verdict of guilty or not guil ty. If the jury return a venliot 
of guilty, in a case like that last supposed, they thereby declare that» 

^1.) The defendant did kill the deceased. 

(2. ) That he killed the deceased within the j nrisdiction of the court ; 
and 

(3.) lliat the defendant was of sound mind and memory when he 
committed the act. 

In such case if five jurors who really believe that the act was com- 
mitted without the jurisdiction, or that the defendant was insane, 
come into court agreeing to a verdict of guilty, they are forsworn. 

It beinj^ certain that no man can be convicted by a court which has 
no jurisdiction, it must follow that, whenever that question has been 
determined by the court, " the court must suroeaae iU action or pro- 
ceed extrajudicially," 

Therefore, if it be contended that the question of jurisdiction has 
been eliminated from the questions entering into the final judgment, 
by the action of the court upon the plea to the jurisdiction, then it 
must be admitted by those who so contend that this question has 
been settled in favor of the respondent, because less than two-thirds 
of the Senators present declared in favor of jurisdiction, and more 
than one-third of the Senate declared there was no jurisdiction. If 
this was a settlement of one of the questions essential to final judg- 
ment, then it was certainly settled in favor of the respondent by the 
vote of the Senate on that question ; and inasmuch as two-thirds of 
the Senators present did not concur in sustaining iurisdiction, juris- 
diction was not sustained, but was denied, and all sulMkequent pro- 
ceedings are void. 

Ordinarily a minority of any court or tribunal are authorized to ex- 
press the views and render the judgment of such court or tribunal. 
But in impeachment cases two-thirds of the court must concur to con- 
vict the defendant, and must of course concur in the determination 
of every question upon which conviction depends. Therefore one of 
two things is certain ; if the question of jurisdiction, vital to convic- 
tion, was eliminated from the final hearing by the vote of the court 
upon the plea to the jurisdiction, then that question has been deter- 
mined by the court in favor of the respondent, and there can be no 
conviction, because no court can convict without jurisdiction. If the 



question of jurisdiction has not been thus eliminated and settled in 
favor of the respondent, it remains a pending question to-day — a 
question entering into and constituting a vital element of the judg- 
ment now to be pronounced ; and no ^nator who believes there is no 
jurisdiction can vote for conviction. 

In conclusion, submitting to this court on behalf of the respondent 
a cause involving far more than his life — his character, and his honor ; — 
involving the happiness or misery of all those connected with him by 
such tender ties tnat their hearts must bleed if he be stricken ; a cause 
the issue of which must determine whether he shall transmit to his 
children a memorv to be cherished, or a reputation from which they 
shall shrink, I feel justified in appealing not only to the intelligence 
but to the conscience of every Senator. 

The Constitution protects the respondent from such calamitous re- 
sults, except upon the concurrence of two-thirds of this body in reg^ard 
to every question essential to conviction. And to yon, Senators, who 
believe there is no jurisdiction here;, I make my last and earnest appeal. 
Ton cannot surrender your conscientious convictions to the equally 
conscientious convictions of others. 

Yon surely cannot consent to a judgment, which, to quote from 
Ex-Chancellor Brougham, in the celebrated case of O'Connell vs. 
The Queen, **Will go out without authority, and return without 
respect." 

Mr. WRIGHT, (at one o'clock and forty-eight minutes p. m.) I 
understand it would be agreeable to the manager who is to close the 
argument to have a recess of about ten minutes. I move that a re- 
cess of ten minutes be taken. 

Mr. PADDOCK and others. Say fifteen minutes. 

Mr. WRIGHT. Very well ; I will modify my motion and move that 
a recess of fifteen minutes be taken. 

The motion was agreed to ; and the Senate sitting for the trial of 
the impeachment took a recess for fifteen minutes, at the expiration 
of which time the Senate sitting for the trial resumed its session. 

The PRESIDENT i>ro tempore. The Secretary will call the roll of 
the Senate. 

The Secretary called the roll of the Senate ; and, after some delay, 
thirty-seven Senators answered to their names. 

The PRESIDENT protempore, (at two o'clock and fifteen minutes p. 
m.) A quorum is now present. The Senate is ready to proceed with 
the trial. 

Mr. Manager LORD. Mr. President and Senators, in The People 
the Sovereigns, by James Monroe, the distinguished statesman says : 

The right of impeachment and uf trial by the Legislatnie is the mainspring of 
the jn^at macbino of Government. It is the pivot on which it turns. If preserved 
in full vizor and exorcised with perfect inteprity, every branch will perform iU 
duty, and the people bo left to tho performance of theirs, in the most simple form 
and with complete effect, as the sovereign power of the state. It is not believed 
that the right could be abused by tho Legislature. 

In these observations of that illustrious statesman I have said all 
I desire to say on the importance of this qaestion now before the 
highest court of the land, and as to maintaining-'the power of impeach- 
ment, in a proper case, in its full force and vigor. 

I shall proceed, Senators, as briefiy as I can, in the first instance 
to review the law of this case, endeavoring to avoid that which has 
already been sufficiently discussed, and yet necessarily, perhaps, re- 
peating in some places. 

The firet position to which I call your attention is the sufficiency 
of the articles ; and here let me say that in no point of this trial will 
the managers claim that you ought to convict the defendant of high 
crimes and misdemeanors unless the articles charge high crimes and 
misdemeanors. We do not stand here begging before the Senate. We 
do not ask von to convict on any doubtful construction. If the articles 
presented by the House of Representatives in the name of the people 
of the United States of America do not charge that which, if tnie, on 
yoor consciences requires the impeachment of this defendant, then in 
Gk)d's name let him go free. But, briefly, what do the articles charge f 
The learned counsd who have addressed you entirely differ. The 
distinguished counsel from Pennsylvania [Mr. Black] complains of 
the articles because they are too severe, because they charge offenses 
in language unnecessarily strong. The learned counsel from Wis- 
consin [Mr. Carpenter] says that they are not sufficient, and charge 
no offense. If I understand him rightly, he claims no offense what- 
ever is charged; and he also says wo have referred to no statute. I 
apprehend, Senators, that it would have been derogatory to this high 
court for ns to have brought in merely a formal indictment. It was 
forus, from the plainest English language, to choose those words which 
would most distinctly and most clearly bring before your minds the 
facts and the offenses charged. In regard to ordinary criminal coarts 
there is certain technical language required, but the rule has been 
very greatly relaxed even in courts of the lowest criminal jurispru- 
dence. If there is any court on the face of the earth where we may 
distinctly charge the nict itself, certainly this is the court. 

Now, what do we charge f Without reading these articles in full, 
we say — 

Tliat * * * %n(»nHder<Ui€n€if 9aidawaifiim£ntoft^ 
as Seeretaruof War as aforesaid, the said Belknap did^ on or abo%U ths 2d day of 
November, 1870, unUi'jofuUyand corruptly receive from sa%d Caleb P. Marhh he sum of 
$1,500; * * * the said William W. Belknap * * * did untawfuUy receive from 
said Caleb P. Marsh like swn.s q^tl,r.oa in eonwideration of the appointmentqfthe sa»d 
John 8. Evans by him, the said Belknap, as Secretary of War as aforesaid, and in 
consideration of his permitting eaid Evans to continue to m ai nt ai n the said ttadii^ 
establishment at said military post during that time. 



Digitized by 



Google 



TRIAL OF WILLIAM W. BELKNAP. 



335 



Senators, is not this plain enough t Need we talk aboat intent f 
Need we go into all the technical language of crimiual courts when 
we charge distinctly on the defendant that tn consideration of the ap- 

E)intmeut of and in consideration of the continuance of said John B. 
vans he did receive these various sums of money f 
Again in article 2 : 

That said WiUiam W. Bolknap « * * did * * * vnUfuUy. corruptly, and 
unlawfully take and receive from one Cfaleb P. Marsh the eum 0/ $1,500, in eomidera- 
Hon that he would continue to permit one John 8. Evans to maintain a trading estab- 
lishment at Fort Sill« a military po«t of the United States. 

Again in articled: 

Yet the said Belknap, wdl knouring these facts, and having the power to remove said 
Evans from said posidon at any time, ana to appoint some other person to maintain 
said trading esUMiehment, hut criminaUy disregarding his duty<u Secretary of W<vr, 
amd basely prostituting his high ojlee to his lust for private gain^ did unlanqfuUy and 
eorruptiy continue said Evans in said p*)sition. 

Again in article 4 : 

That said William W. Belknap * * * did receive from one Caleb P. Marsh 
large sums ef money for and in consideration of his having so appointed said John S. 
Evans to maintain said trading establishment at said military post, and for eontinu' 
inq Hm therein, wbert>by bo bas been gnilty of blgb crimes and mlsdemeaoors in 
bis said office. 

This article contains seventeen similar specifications. Finally, in 
article 5 : 

Tet said Belknap did, in eonsideraJtum that he would permit said Evans to continue 
to maintain said tradins establishment, and in order that said payments might con- 
tinue ondbe made by said Evans to said Marsh as aforesaid, corruptly receive from 
said Marsh, either to his, the said Belknap's, ovm use, or tobepaidover to the wife of 
said Belknap, divers large sums qf money at vnHnus times. 

This article charges the receipt by the defendant of sixteen other 
sums. 

Now I repeat, if this Senate at any period of its deliberations 
should come to the conclnsion that these articles do not charge 
against Mr. Belknap an impeachable otfense, let it say so, and dis- 
njiss the whole proceeding. 

I desire to call the attention of this Senate for a little while to the 
clause of the Constitution so much under consideration this morn- 
ing, and that is the clause which requires the concurrence of two- 
thirds of the Senators present to convict. It is in these words : " No 
person shall be convicted without the concurrence of two-thirds of 
the members present.'' If I can establish to the Senate that the 
word "conviction ** has a definite meaning, that it only refers to one 
pnoint in the trial, it may be to several points if there are several ar- 
ticles of impeachment, but that it only refers to the time when yon 
pass on the question of gnilty or not gnilty as to the oftense or of- 
fenses charged, then all the logic of the counsel for the defendant in 
this i-egard falls to the ground, and their attempt to drag in a qnes- 
tion of law already settled by this court, which must be the law of 
this court until it is reversed by its own action, will also utterly 
fall to the git)und. While the Constitution has iMsen often enough 
read, in onler that I may point the minds of Senators directly to the 
meaning of this word, cJlow me again to read the clause of the Con- 
stitution in which it is found, and then let me ask you again to what 
point does this word "convicted" refer T 

The Constitution, article 1, section 3, sixth clause, provides: 

The Senate shall have the sole powor to try all impeachments. * * * When 
the President of the United States is tried, the Chief Justice shall preside; and 
no person shall be convicted withoat the oonoorrenco of two-thirds of the members 
present. 

Here is a clause of the Constitution which provides for the trial 
and in one instance the mode of trial and then concludes by saying : 
"And no person shall be contncted without the concnrrence of two- 
thirds of the members present.'' When the word "trial" is in this 
section, when the Judgment is thereinafter provided for, can there be 
any qnestion but that the word " conviction " points only to convic- 
tion on the questions of fact t This is the great qnestion for the de- 
fendant. What in the eye of the world, what in the eye of history 
will be this question of jurisdiction and the questions of the admis- 
sion of evidence and the other legal questions of the case as bearing 
on the character of Greneral Belknap T Who will care in the present 
time or in the future, as regards bis reputation, to look at any one of 
these legal questions t But it is an excee<ling]y important qnestion 
to him to know whether he is infamous, whether for long years he 
has corrupted his hands with bribes. This is the important qnestion. 
Whether this court has Jurisdiction or not in one view is a matter 
of profound indifference. Whether any other legal question is set- 
tled rightly in this court or not is to the defendant, in any view, 
compared to the great qnestion of his guilt or innocence, a matter of 
profound indifference ; but whether his honor as an officer has been 
stained, whether he has degraded a place in the United States second 
only to one, is the qnestion which is important to him and which in 
all the future brands him as a bad and corrupt man, or else if he is 
proved to be innocent restores him to the confidence of the people 
and to the respect of history. 

I have brought in here. Senators, a few definitions of the word "con- 
viction," closing with one which I apprehend will receive from this 
Senate high consideration. In the first place I go to the elementary 
books called " dictionaries :" 

Conviction: The act of proving, finding, or determining to be guilty of an offense 
charge<l a^inst a person before a legal tribunal.— IFefrftef. 

The act of convicting ; detection of guilt— Worcester, 

Which conviction may accrue in two ways: either by his confessing the offense 
and nleodiog guilty or by hiH being found so by the verdict of his country. (Shars- 
woou's Biacicstuue, book iv. page 'Mi.) 



I apprehend all the books may be searched throngh and through 
and no definition be found of the word "conviction" more satisfac- 
tory than that given by the learned Blackstone, which conviction, 
he says, may accrue in either one of two ways, either bv the culprit 
confessing his gnilt or being found gnilty by a verdict oi his country. 
What court is better described than this by these latter words? 
Wliat court more represents the whole country than the Senate of the 
United States sitting as a court of impeachment f Therefore I have 
the highest authority for saying that the question referred to by the 
Constitntion when it speaks of the defendant's being convicted is 
the qnestion, is he guilty or not guilty of the offense or offenses 
charged against him m the articles of impeachment f 

Senators, this learned body has construed the word " conviction " 
in reference to this question of two-thirds. I think I can demonstrate 
that the Senate has, over and over again, settled this question in re- 
gard to both the words conviction and concur. The Senate rules of 
the court of impeachment provide: 

On the final question whether the impeachment is sttstained. the yeas^and nays 
shall be taken on each article of impeachment separately ; anil if the impeachment 
shall not, upon any of the articles presented, bo sustainea by the voles of two-thirds 
of the momuers present, a Judgment of acquittal shull bo entered ; but if the per- 
son accused in such articles of impeachment shall be convicted upon any of said 
articles by the votes of two-thirds of the meml>er8 present, the Senate shall proceed 
to jiTOuowace Jwigment, and a certified copy of such Judgment shall be deposited in 
the office of the Secretary of State.— iSute 93. 

Senators, if I can demonstrate to you what this final question is ; 
if I can demonstrate that these words " final question " refer to the 
question of gnilty or not guilty, then I find a senatorial construction 
which should settle the point even if it were possible to make the 
word ** convicted" refer to any other point of the trial than the ver- 
dict. The reference to the word "convicted" in this rule shows con- 
clusively that the " final qnestion " referred to therein is the final 
question " gnilty or not guilty" of the offense or offenses charged, in 
the articles of impeachment. 

Rule 23 provides : 

All the orders and decisions sJiall be madeand had by yeas and nays, whieh shaU be 
entered on the record, and without debate, suUect, however, to the operation of 
Rule 7, except when the doors shall be dosed for deliberation, and in that case no mem- 
ber shall speak more than once on one question, and for not more than ten %Linutes on 
an vtUerUtCutory question, and for md more than fifteen minutes on the Anal question^ 
uulesH by consent of the Senate, to be hail withotit debate,* but a motion to a^um 
may bo uecided without tbo yeas and nays, unless they be demanded by one-fifth 
of the mcmlters present. Th'o fifteen minutes heroin allowed shall be for the whole 
deliberation on the final question, and not to the fijial question on each article of im- 
peachment. 

Is there any doubt as to what Rule 23 means f Can it be construed 
without holding that the final question referred to therein is the qnes- 
tion of guilty or not guilty of the offense charged in the article or ar- 
ticles of impeachment t Does not any other construction make both 
of these rules meaningless t 

Senator Sumner in the Johnson case proposed a mle in the pre- 
amble to which he stated the general law to be that a migority pre- 
vails. The order proposed is as follows : 

Ordered, That after removal, which necessarily follows conviction, any question 
which may rise with regard to disqualification or any further Judgment shall be 
determined by a minority of the members prebent. 

I do not find that this proposed order was subse(|nently acted upon. 
I only bring it forward as the opinion of a distinguished Senator, 
wnicb seemed to receive the acquiescence of the Innate. It would 
seem that it was deemed nnnecesary to pass npon the order. I ask, 
Seuators, if it be true that the two-thirds vote does not relate to the 
final Judgment; if the final Judgment of this tribunal— the great 
question so running with the defendant's life — to wit, the qnestion 
of disqualification, is to be passed npon by a majority, is it not en- 
tirely clear that all preceding legal questions are also to be passed 
upon by a majority f 

There are other constitntional constructions made by the Senate. 
I call attention to the clause of the Constitution relating to treaties: 

He shall have power, by and with the advice and consent of the Senate, to make 
treaties, providea two-thirds of the Senators present ooncur.-'OonstikUion, article 
2, section 3. 

I now call the attention of this court to the argument of the coun- 
sel who has Just closed. He claims that the word "concur" includes 
every proceeding from the commencement of the trial to its close, 
with certain exceptions relating to adjournment, &c. Now I propose 
to show by senatorial construction that the word "ooncnr" has been 
defined by the Senate in regard to a treaty to mean Just exactly what 
we claim the word means in regard to impeachment. The Senate 
will observe that the words are the same. The language in the one 
case is " provided two-thirds of the Senators present concur," and 
the words in the other case are "no person shall be convictoil with- 
out the concurrence of two-thirds of the members present." What is 
the mle of the Senate f Senate Rule No. 38 (Barclay's Digest, pages 
247, 248) is: 

And on the final miestion to advise and consent to the ratification (of the treaty) 
in the form aj^reed to. the eoneurrenceot two-thirds ot the Senators presentjihall be 
requisite to determine it in the atfimative ; but aU other motions and questions thereon 
shallbe decided by a majority vote. 

Is it not clear that this Senate in this regard has held that the 
word " concur" simply relates to one vote, and that the final vote, 
and that all other questions relating to the treaty or amendments to 
the treaty or to any other possible question tha.t may arise in regard 
to it, excepting the final, definite, and oonclnsivo vote of ooucurrenoe, 
are to be by a majority vote i 
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Again, as to constitutional amendments. 

The Congrem, whenever tioo-fAi>d# of both Houses shall deem it necessary, shall 
propose amendments to thils Constitution. — Ooruftitution^ article 5. 

Senate Role 44 provid< 



When an amendment to bo proposed' to the Constltation is under consideration, 
the concurrence of fico-'/tird* of ilio Senators present shall not be requisite to decide 
anv qnestiun lor nmendmcnts, or extending to the merits, being short of the jinal 
quesuon. (Barclay's Digest, page *i40.) 

The const i tut ion al amendments may come from the "House," hav- 
ing received a two-thirds vote there, and yet a majority may change 
and amend. 

Therefore in all these cases this Senate has held that whenever a 
two-thirds vote is required there is but one final vote. Such is the 
Constitution ; such is the construction of the Senate. 

I call the attention of Senators to Senate Rule 20, the last clause, 
Barclay's Digest, page 'ZiS : 

When any question may have l>een decided by the Senate in which tioo-thirdt of 
the Senators present are necossiry to carry the affirmative, any Senator who votes 
on that side which prevailed in tlie question may be at liberty to move for a recon- 
sideration ; and amotion for reconjuderation shall be decided by a nuOority of votes. 

Applying this rule to this case, say that two- thirds of the Senators 
hud voted in favor of jurisdiction or that with entire unanimity this 
court had voted in favor of jurisdiction, yet at any time a majority 
may reverse the order or judgment. Assume again that this question 
had not been raised until after conviction and that this Senate had 
unanimously voted that the defendant was guilty of every charge 
containeil in 1 ho articles of impeachment ; yet any Senator cotild have 
risen in his place and said, ** I doubt our jurisdiction;" and on the 
question bemg debated, if a majority of the Senate should find that 
the Senate did not have jurisdiction, the proceedings would be re- 
versed and the case driven from the court. It is a rule that works both 
ways ; and, therefore, the other day when a learned Senator inquired, 
" Is each Senator bound by this judgment under all circumstances T" 
we answered ** No." Wo simply say that each Senator is bound by 
this judgmeut while it stands as the judgment of this court, and the 
miijonry which made the judgment can at any time rovei-se it. 

In the ^aseof Barnard, which perhaps has already been snfiQciently 
referred to, ten members of the court, including three judges of the 
court of appeals and seven senators, voted that the court hud no 
jurisdiction of certain charges relating to matters which had occurred 
before Judge Barnard was elected to the term of office which he was 
then holding; and yet every one of those ten members of the court 
who voted that the court had no jurisdiction in th.at case over those 
questions voted guilty, on the very articles charging the prior offenses, 
on the tinal vote, although overruled on the question of jurisdiction 
by a majority or more of the court. 

At this point allow me to call attention to the order or judgment 
of I his court in this case : 

It is ordered by the Senate sitting for the trial of the articles of impeachment 
preferred by the House of Itepresentatives azninst William W. Belknap, late Sec- 
retary of War. that the demurrer of said William W. Rolknap to the replication of 
the ifouse of Representatives to the plea to the jurisdiction nled liy said Belknap 
be. and the same hereby is, overruled; and, it Imng the opinion of the Senate that 
said plea t« itisufficient in law and that uaid articles (^ impeachment are sufficient in 
Irtp, it is ther^ore further ordered and adjudged that Mid plea be, and eA" stime hereby 
is, overruled and held for naught;" vhich judgment thus pronounced shaU be entered 
upon the journal qf t/te Senate sitting as a/oresaid. 

I repeat. Senators, this judgment binds every Senator while it is 
the judgment of this court. It only binds him while a majority.says 
it shall. Assume that two-thirds had voted in favor of jurisdiction, 
would it change the opinions or ease the consciences of the non-con- 
curring Senators f Would not those learned Senators who on this 
question think they ought not to be bound have the same opinion 
and have precisely the same view of the case that they have now, 
had the vote in favor of jurisdiction been two-thirds instead of a ma- 
jority of the Senate t 

Allow me to call attention for a few moments to the independent 
existence of this court. This court is or^^nized under the Constitu- 
tion. It may adjourn from day to day, without reference to the other 
House. It may sit when the Congress is not in session. This is es- 
tablished by its every-day practice. It has frequently adjourned more 
than three days. But, however this may be, it has t he powers of any 
other court. Whoever heard of a court being prevented from the 
exercise of its fnnctions by a minority t The precedents are all one 
way, the authorities are all one way. But assume that the court must 
look to the Senate for authority, then the rules hereafter to be re- 
ferred to confer the most abundant authority, though the robos are 
changed from the legislative to the judicial. I desire to call ;;ho at- 
tention of the Senate briefly to some elementary authorities on this 
subject : 

Every corporate act must be done at a meeting, either of the whole body-politic 
or of such select body as may have confided to it by the Constitution the perform- 
ance of such act, whiich meeting must be duly convened by proper summons, and 
must be held in the usual place of meeting, the question being (in all cases not 
expressly provided for by the constitution of the corporation) decided by a ma- 
jority of those present at the meeting and voting on the question. Those who 
do not choose to vote upon the quoMtion before tiie meeting, or who vote on any 
other qusstion. aro considered to vote with the majority of the voters on the real 
question, and so of those who aro absent." (Crrant on Corporations, page 54.) 

After an election has been properly proposed, whoever has a majority of those 
who vote, the assembly being sutficient, is elected, although the mivjofity of the 
enlirv assembly altogether abstain from voting ; booauso their presence suffloos to 
oonstitute tho elective body, and if they neglect to vote it is their own faalt, and 



shall not invalidate the act of others, but be construed an assent to the determina- 
tion of the majority of those who do vo.e. And such an olec^ion is valid, though 
the majohtyot those whose presence is necessary to thoassemolv protest against 
any election at thar time, or oven the election of the individual who has a majoiity 
of votes. The onlv manuer in which they can effectually pitsvent. his election is by 
voting for some other qualifled person. (Angell ana Ames on Corporations, 
page 98.) 

That wherever a power of election is vested in a definite number, quorum A and 
B aro to be two, the presence only of A and B, and^not their assent, is joquisiie to 
make a valid election. (Abbott'sDigest, Law of Corporations, page 505, section 13. 
See Ileg. i». Bailiff^, Sec, of Ipswich, 2 Lord Raymond, page 1*23S; Cotton vs. Davis, 
1 Strange, page 53.) 

I have already said that the vital question to the defendant is the 
question of guilt or innocence. All legal questions therefore may, 
without injustice to him, be decided by a nugority. Any fact in- 
volving jurisdiction must present a legal question, and there is no 
rer.sou in the law or in common sense why a jurisdictional question 
should not Ije decided by a majority. 1 affirm that the Constitution, 
in its tender regard for tho accused person, had no thought of any 
legal ouestion. A jury must be unanimous in this country ; in Scotr- 
land three-fourths are rcquii'ed ; and those who made the Constitu- 
tion thought that to allow a mere majority of the Senate to convict 
on a question involving a man's character, iuid sending him down per- 
haps with infamy to the future, would be ui^iust ; and therefore a 
two-thirds vote was required on that question, and on that question 
only. 

Perhaps the most important legal question the defendant could have 
presented on this trial was his own comi)etency as a witness and that 
of his wife ; and yet it is conceded that this question could have been 
settled against the defendant by a majority vote. 

Assume that the question of jurisdiction had turned on the preced- 
ence of a judicial act, (not any act, as erroneously assumed by a SenatOTf) 
which precedence is sustained by all English and American author- 
ities, would the question of fact whether the resignation was on the 
same day, on which fact the iurisdiction would turn, require a two- 
thirds voteT Or, had jurisdiction been held on the priority of the pro- 
ceedings of the House, would the fact have had to be settled by a two- 
thirds votef Or, had it turned on tho defendant's resignation to 
evade impeachment, would tho jurisdictional fsict require a similar 
vote ? Is it not clear that both the Constitution and the reason there- 
for concur in sustaining the position that the I wo-thirds vote of the 
Constitution is only required on tho questions involving the truth of 
the charge and the character of the accused t I call the attention of Sen- 
ators to Rule 1(5 of the Senate, Brightly's Digest, page 237 : 

When the yeas and nays shall be calleil for by one-fifth of the Senators present, 
each Scnator'called wpon shall, unless for special reasons he be excused b*t the Senate, 
declare openly, and without debate, his assent or dissent to tho quesdon. 

Also to tho Senat.o riJo for the court of impeachment : 

YI. The Senate shall hare power to compel the attendance of witnesses: to enforce 
obedience tots orders, mandates, writs precepts, and Jadgmeuts: to preserve order, 
and to punish in a summary way contempts of. and ilisobcdience to, its authority, 
orders, maud.ates, writs, precepts, or judgments ; and to maJceaU lawful orders, rules, 
and regui,ntions which it may dsem essential or conducive to the ends of justice. And 
the Sergeant-at-Arms. under the direction of the Senate, may employ such aid and 
assistance as may be necessary to enforce, execute, and carry into effect the lawful 
orders, mandates, writs, and precepts of the Senate 

We show the power of the Senate. It is not for us to point the 
mode of its exercise. We believe the Senate wiU act pursuant to the 
oath prescribed by Rule 24 : 

Form of oath to be administered to the members of the Senate sitting in the trial 
of impeachments: 

I solemnlv swear (or affirm, as the case may be) that in all things appertain- 
ing to the tiial of the impeachment of , now pending, I wiU do Impar- 
tial justice according to tho Constitution and laws : So help me (>od. 

In May on Parliamentary Law we find the following suggestion, 
which may possibly be of some benefit, in one contingency, to the 
Senate : 

The vote of the Lord on the woolsack or in the chair is taken first in the house. 
(May's Law of Parliament, page 337.) 

In the Upper House. Lonls who desire to avoid voting may withdraw to the 
woolsacks, where they are not strictly within tho house and are not therefore 
counted in the division. (May's Law or Parliament, page 343.) 

The woolsack, indeed, is not strictly within tho liouse, for the Lords may not 
speak from that part of the chamber; and if they sit there during a division, their 
votes are not reckoned. (Ibid, page 317.) 

This is all. Senators, that the managers deem it necessary to say 
upon the questions of law which are presented to you. 

Mr. CONKLING. Will it interrupt the manager, as he has con- 
cluded on this point, to ask him a question f 

Mr. Manager LORD. Not at all. 

Mr. CONKLING. Suppose on a trial of impeachment the objoction 
should be interposed that the acts alleged are not in law impeachable. 
We shall all agree that they must be impeachable to be the subject 
of imneachment ; indictable to be the subject of indictment. Sup- 
pose tlie point is raised that the acts charged in the articles are not 
in law impeachable and the tribunal proceeds in the first instance to 
consider that question. A majority, less than two-thirds vote that 
the acts charged are in law impeachable, that drunkenness, if that 
be the charge, is impeachable although no statute denounces drunk- 
enness as a crime. My question is whether, in the opinion of the man- 
agers, the minority in tbat case would be bound by that as matter 
of law, so that on the fin<il vote, although each man in the minority 
might on bis conscience believe that those acts are not in law im- 
peachable, he would nevertheless be under obligation to vote in the 
language of Rule )li that the articles are sustamed f 
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Mr. Manager LORD. If I nnderstand the Senator, I answer him in 
this way : It this conrt settles that a particular offense is impeach- 
able, however it may differ with the opinion of an individual Senator 
when he is called upon to vote on the question of guilty or not guilty 
on the act of drunkenness, to use the Senator's illustration, his only 
duty is to vote aofi way or the other, or, if he chooses, perhaps, not 
vote at all. What the managers claim is that this word *' con viction " 
only refers to a solitary point in the case, and that is to the time 
when Senators are called upon to say, ''Is tne defendant guilty or not 
guilty q| the offense or offenses charged in the articles of impeach- 
ment?'' 

Mr. CONKLING. Then, if I may a step further nnderstand the 
manager, the argument is that a Senator who votes whether an arti- 
cle is sustained or not simply votes upon the question whether in fact 
the person named did that act, and if he finds that he did his vote 
must be in the affirmative, or guilty, although he may believe on his 
oath, first that the act, if done, is not impeachable, aud second that 
the person who did it is not himself the subject of impeachment. 

Mr. Manager LORD. If the learned Senator will allow me to cor- 
rect his language a little in regard to his opening, he says " on the 
question is the article to be sustained." 

Mr. CONKLING. That is what the rule is. 
J^ Mr. Manager LORD. The Constitution is that two-thirds shall 
concur in the conviction ; and our position is, ri^ht or wrong, that 
all legal questions are to be settled by a majority. Whether the 
Senate has Jurisdiction is a question to be settled by the mt^ority. 
Whether drunkenness is an impeachable offense or not is a question 
to be settled by the minority. That m^ority, as I had occasion to 
say when t|ie learned Senator was out, may be reversed at any time. 
It is not a matter that binds the Senator or any Senator except while 
it remains the J udgment of the Senate^; and if the Senators should go on 
and unanimously find a man guilty of an offense^ the question of Ju- 
risdiction may be raised after that and the whole matter dismissed 
from the tribunal by a mere majority vote. Therefore, I answer the 
Senator that in my view of the Constitution the Senator or any other 
Senator^has nothing to do when he comes to vote except to say *' Is the 
person guilty or not guilty of the offense charged in the articles of im- 
peachmentf " Whether in his Judgment that offense is impeachable or 
not is a question, in our Judgment, with which he has profoundly 
nothing to do, because the Constitution simply ptoints him to one 
thing, and that is, was the defendant, taking the illustration given 
. by the learned Senator, drunk or not f 

It has been suggested by an associate manager, which is true, that 
when the Senate comes to act upon the question of its former order 
and undertakes to reverse its action, it must act upon that question 
alone, and not complicate it with the consideration of the facts in- 
volved in the articles of impeachment. 

Much more might be said on this question relating to the two- 
thirds vote, but enough has been said to show the views of the man- 
agers. I do not propose in the least to reconsider the arguments 
\niich have been made relating to the question of Jurisdiction^ but 
submit the law questions of the case with the observations which I 
have made and with the arguments which have hitherto been pre- 
sented. 

I desire to call the attention of Senators during the remaining 
part of my argument to the questions of fact, avoiding as far as pos- 
sible what has been already so ably said ; and yet in order to get 
through the case nnderstandingly, I must in some degree refer to 
what has been already stated. 

The first question, and which is rather a question of law than of 
fact, is, What is bribeiv t Do these articles charge bribery f What is 
the essence of bribery T Is it not anything givon to an officer to in- 
fluence his Judicial, his legislative, or his official conduct t If yon 
find that a man has received anything from a third person to in- 
fluence and which has influenced his conduct, this is bribery ; and, 
as was well said the other day, it is bribery although the person who 
receives the bribe makes up his mind that it shallnot influence his 
Judgment. That does not make a particle of difference. The law is 
wiser than any individual. A person may through a long series of 
years as a Judge receive a thousand dollars a year from a particular 
suitor in the court, and every time he receives it he may make up his 
mind that it shall not influence his Judgment. On bended knee, if 
the hypocrite can kneel before God, it may be his morning and even- 
ing orison that the thousand dolliurs may not influence his Judgment. 
And yet if he receives that money under such circumstances and then 

Eroceeds to Judgment, the law denounces it as bribery although in 
is heart of hearts he may believe that he has not been inliuenced at 
all by the bribe. 

But I care not to discuss these questions in their elementary char- 
acter. I sa^ to you, Senators, that if under the circumstances of this 
case as detailed to you b^ the evidence you can find that William W. 
Belknap, late Secretary of War, did not receive money during these 
long years for the purpose of influencing his official action, then let 
• him go free. If in the eyes of this nation, if in the eyes of the world, 
if in view of far-reaching history, this Senate dares take the responsi- 
bility of saying that during these long years the defendant received 
these sums of money and continued these men in office under these 
circumstances with pure motives— if they can say that these sums 
were all mere gifts, disassociated from anything like a bribe, let 
them say it and see what history will say of the verdict. 

22 I 



Now, if Senators please, in regard to the main transaction there is 
a great divers^ence between the learned counsel. The learned coun- 
sel [Mr. Black] assumes on the whole that there was a gift, and he 
froceeds to Justify it by various other gifts. The learned counsel^ 
Mr. Carpenter] proceeds on the theory that it was the property of 
the wife as the defendant supposed. Passing along we shall dwell 
somewhat upon each of these theories. In the first place, what is the 
brief history of the case f We have to say that the details of *the orig- 
inal transaction are very much in the dark. Fraud always goes in the 
dark. Who wants to publish crime in daylight f What serpent in 
the grass rears its head vnless it is compelled to strike f 

In the first place, I call the attention of Senators to the fact (what- 
ever weight it may have is for you to say) that the defendant in this 
action was the first to suggest this change of the law. Give this cir- 
cumstance what consideration it deserves and nevertheless it is a fact 
in the case that the law, which before gave the appointment of these 
post-traderships to certain military commanders, was changed by a 
bill which originated in this Senate on the motion of a Senator who 
then and there stated that he acted at the request of the Secretary 
of War. Therefore we find this Secretary placing beneath his feet 
the foundation on which this fraud was afterward perpetrated. 

Mr. BLAIR. Mr. President and Senators, I do not recollect any 
such evidence being introduced. 

Mr. Manager LOuD. It is in history : It is the record of the Sen- 
ate. If the learned gentleman will look at the record of the Senate 
he will find it occurred on this floor. I apprehend that notwithstand- 
ing Senators have on their judicial robes they can look back to the 
records of the Senate, for it is still the Senate. I say it is recorded 
in this Senate. 

Mr. Manager JENES. Crosby swore to it. 

Mr. Manager LORD. I also understood that Mr. Crosby swore to 
it. I was not present all the time that the testimony was taken ; and 
therefore I throw myself upon the right to refer to the fact also be- 
cause it is a part of the records of this body. 

Mr. EDMUNDS. May I ask the manager a question f Does he 
claim that the st-atement in the Record of what a Senator said, or 
what a Senator in fact did say, is evidence of the charge that Mr. 
Belknap knew that the Senator was stating the matter correctly t 

Mr. Manager LORD. Perhaps I shall have to answer the Senator, 
not directly legal evidence. I had assumed that what was part of 
the recoids of the Senate and had been for years uncontradicted 
would be received here. Then if the Senator is right, and I submit 
to his view not only because he is a member of the court but because on 
reflection I think he is right, I refer to the testimony of Mr. Crosby. |I 
nnderstand my colleagues to say that Mr. Crosbv did state that this 
order was proposed at the suggestion of Mr. Belknap. 

Mr. BLAIR. I do not recoUeot any such statement in the record. 

Mr. Manager McMAHON. I will read it to the counsel. 

Mr. EDMUNDS. On what page? 

Mr. Manager McMAHON. On page 207 of the trial Recobd, in the 
examination of Crosby. 

Mr. Manager McMahon. I -will pnt the qneetioii In thia way. (To the wit* 
neas.) Did he not take an interest in the passage of the law changing the appoint- 
ment of post-traders as it did f 

A. I suppose he did. 

Q. (By Mr. Manager McMahon.) Do von not know that he did f 

A. I have not mach reoollection abont it 

Q. Have yon not testified that he did t 

A. I do not reoollect. 

Q. Did yon not testify before the board of managers that he did t 

A. I do not reoollect 

Q. Were yon not sworn before the board of managers in their room in this build- 
hifff 

A. Iwas. 

Q. Wasnotthatanestionpnttoyont 

A. I have no reoollection of it 1 may have said something in general terms ; I 
do not recollect 

Q. What do yon say now ; did he not take an interest in having the law changed 
so as to vest the appomtment of post-traders in himself? 

A. To the best of my recollection he did take some interest 

Mr. Manager LORD. Senators, had I known that this point was 
to take so much time, and had I thought perhaps sufficiently on the 
eflect of the record of the Senate, I might not have introduced it at 
all, for it is not an exceedingly important point. I only referred to 
it in a general way as lying at the foundation .of the case, having 
proposed not to examine the evidence in detail but simply to bring 
it before you in a general way. 

The next point to which I call your attention is the situation of 
Mr. Evans, the post-trader at Fort Sill. He was there with a large 
amount of property ; as IrecoUect it, from $80,000 to $100,000. No com- 
plaints had ever been made of him. So far as I remember, he had the 
recommendation of every officer, high and low, at the post. There 
was no reason why he should not be re-appointed. There was every 
consideration why ie should be re-appointed, having taken these 
goods off into that vast wilderness so far from civilization and hav- 
ing this amount of property there liable to sacrifice or destruction if 
removed. Certainly, if disturbed in his place, he would be subjected 
to immense loss, and he had high claims on tne consideration of the 
Secretary of War. He sees the Secretary of War, and the Secretary 
of War tells him tbat he had promised this post to Mr. Marsh. 
Whether he had or not is for you to say. I care not to go over the 
ground again and call your attention to the discrepancy of the let- 
ters; but it is sufficient to say in the line of my argument that Mr. 
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Belknap, the defendant, told him to see Marsh. Finally it turns out 
that the defendant sent Marsh to see Evans, and then this contract 
between them was made. The next point of evidence to which I call 
vour attention is a matter to which reference has perhaps already 
been sufficiently made. It has great sic^nificauce. It shows precisely 
what Mr. Marsh thought Secretary BelKnap knew and had agreed to. 

This is the letter : 

Ke w York Cnr, October 8, 1870. 

Dbar Sir : I hftve to ask that the appointment that yon have siveD to me as post- 
trader at Fort Sill, Indian Territory, oe made in the name of Jolin S. Evans, as it 
would be more convenient for me to nave him manaf^e the business there at present. 



Your obedient servant, 



C. P. MABSH. 



P. 3.— Please send the appointment to me, 51 West Thirty-fifth street, Kew York 
City. 
Hon. "W. W. Belknap, 

Secretary qf War, Washington City, 

Senators, I refer to this not only for the light which it throws on 
the transaction at the time, but I refer to it more for the light which 
it throws on the future transactions. To my mind this letter itself 
under the circumstances has in it the most conclusive evidence of the 
defendant's guilty knowledge of this whole transaction. Take this 
letter, hand it down into the then future, and see what was before the 
late Secretary of War all the years he was receiving these gifts, ex- 
press package after express package, and writing upon them O. E., 
those Joyful words signifying that all was well because all was se- 
cret This letter was before his mind all the while, though '' semi- 
officially'' kept out of sight, in fact taken away from the War Office 
and falling into our hands by some strange proceeding unnecessary 
to detail. Here is a letter in which the Eusush language could not 
put plainer the proposition that Mr. Marsh only is the post-trader, 
and IS the man of power. He is the man of substance, and Evans is 
only a man of straw. Mr. Marsh says : " I desire the appointment 
that you have given to me to be made " not to John S. Evans, not as- 
signed to John S. Evans, not transferred to John S. Evans, but ^* I de- 
sire it t^ be made in the name of John S. Evans." Would this un- 
certain and shrinking Marsh dare to have ^vritten the letter to the re- 
nowned Secretary if it had not been true f Had he not had some 
previous understanding with him that for a consideration the place 
at Fort Sill was to be his, and his only f Would he have dared to say 
to him, '* Make out that appointment given to me not in my name, 
although I am the real party, but make it out in the name of John S. 
Evans r' Let me repeat: carry that letter right on through the trans- 
action ; assume, as you must assume, that General Belknap had that 
letter or ita substance always in his mind ; that he weighed well its 
words; that he understood its import perfectly : then is it not true, 
Senators, that whenever he received $1,500 or $700, as the case may 
be, he knew that he was receiving it from the actual post-trader at 
Fort Sill, the man whose word would have removed John S. Evans 
quicker than the lightning's flash from heaven f Is not this truef Is 
tnere a Senator here who dares to go down to history on the allega- 
tion that this is not true f Does not every Senator here know that 
the wave of the hand of Marsh, the making of the request by him 
that John S. Evans be removed, would be foflowed up instantly with 
his removal by the Secretary of War f Therefore, under these cir- 
cumst-ances is it not true that every one of these sums of money re- 
ceived by General Belknap was received by him with the knowledge 
that it came from Marsh in consideration that he had appointed hun 
through the delusive form of Evans, post-trader at Fort Sill f 

In regard to one situated under the UDf ortunate circumstances that 
we find the defendant here, it is always painful to refer to things in 
his past life which to him must have been indescribably painful ; and 
yet the cause of truth sometimes compels us to enter the death cham- 
ber. What do we find? We find $1,500 had been sent to General 
Belknap as Mr. Marsh thinks for his wife. I perhaps shall have some- 
thing more to say about that presently. It was sent to General Bel- 
knap, and delivered to General Belknap, and then the wife dies. Mr. 
Marsn is found at the funeral, and he thinks that something was said 
to him by General Belknap on the question of this money. I am not 
going to dwell verv much on this point ; bat how did Mr. Marsh come 
to this conclusion f He is the witness who undertook to exonerate 
General Belknap by a letter to the committee, the witness who had 
prepared a written statement to the Committee on War Expenditures 
which would entirely vindicate General Belknap if it had been true. 
How did this unwilling witness come to this conclusion— this witness 
who wanted to flee from justice, who begged to be permitted to cross 
the sea, and to whom Greneral Belknap so truthfully said : ^* You can- 
not cross the sea without ruining me; it must not be known to the na- 
tion and to the world that you came here to Washington and then fled 
across the sea after an interview with me; go before the committee 
with your regard for me ; go with your reticence ; go with your power 
to conceal, and I am safe enough ; far safer than though you flee across 
the sea and have it said that I persuaded you to leave the country t" 

How did this unwilling witness, this witness who fled to Canada to 
avoid telling the truth, ibis witness who appears to you under all 
these circumstances, get it into his mind that he told General Belknap 
that night something about this money t Is not the answer in every 
one of your mindsf Is not the evidence sufficient to legally convince 
you that General Belknap that night did say something in his quiet 
way about this matter, or else that Marsh spoke to him about it? 



How else, I ask you again, did this idea get into Mr. Marsh's mind, 
which he could not and cannot rid hinlsehf of T The ghost will stay 
by him; the belief wiU still be there; and yet when pressed and 
cross-examined by defendant's counsel, he can be led to say, ^'The 
more I think about it the less I know about it." Nevertheless I be- 
lieve it is true, absolutely true, that on that night he and General Bel- 
knap did have some conference on this subject. And yet, perhaps, it 
is not important for you to decide this question, for as we proceed we 
shall show the most abundant evidence that General Belknap know 
from whence this money came and for what purpose it camq. I call 
the attention of the Senate to the fact that before the Tribune article, 
with which yon are all familiar, was printed ; before the letter from 
Greneral Grierson, with which you are also familiar, was received ; 
before General McDowell made that famous order, by which he seemed 
to know — guided by the Secretary, not by his own intent — how not 
to do a thing. General Belknap had receiv^ six payments sent to him 
periodically. Fifteen hundred dollars once and again and again had 
been sent to him by a man who had said to him, '^I am the post- 
trader at Fort Sill ; I hold you to the contract ; I reserve the right 
to remove this shadow, Evans, whenever I see fit, but for the sake of 
my convenience I direct you to appoint him pro tempore in his name." 
I put it to the consciences of you Senators, as I have a right to do, 
after the long and elaborate arguments and appeals made by the most 
eloquent and ablest counsel of the nation— I say I have aright to put 
it to the conscience of each Senator, can you say to your conscience, 
to your Judgment and belief, under this evidence, that General Bel- 
knap did not know when he received such sums of money that they 
came as an unhallowed offering from this post-trader f 

Something has been said here that there was no injury to the sol- 
diers and the emigrants. The witnesses all seem to be strangely un- 
der some influence ; but no matter. The witness Evans said he did 
not put up the price of goods on account of these large payments, 
but after a while lowered the price of the goods. What nonsense this 
seems unexplained, though we may ask. What difference did it make, 
if true, with the crime of the defendant f Bat it did make a differ- 
ence with the soldiers, according to the testimony of Mr. Evans. On 
cross-examination, he said the price of goods lowered because the 
freights lowered, and if those freights had not lowered and other 
causes had not transpired, then the $12,000 would have come out of 
the soldiers by an advance in prices ; this $12,000, or rather in all 
$43,000, followed the laws of trade, and as the freights lowered the 
price of the goods lowered. If Mr. Evans had not l^n compelled to 
pay these moneys, as freights lowered the soldiers and emigrants 
would have had the advantage by a diminution in prices. 

I now call attention to a tumin|F-poiut in this case that, it seems to 
me, Senators cannot escape and wul not desire to escape. You should 
acquit General Belknap if there is reasonable doubt of his guilt : not 
a mere possibility, not a mere phantasy; but if there is, after looking 
at the whole evidence, a reasonable doubt in your minds as to his 
guilt he is entitled to the benefit of it. The Tribune article, detsyling 
accurately just the transaction ; the letter from General Grierson, also 
detailing accurately just the transaction ; the order of McDowell, 
made on the face of it to correct abuses, were all before the Secretary 
of War. 

He had been told, therefore, of the sufferings of the soldiers. He 
had been told how much they had to pay on account of this extor- 
tion from Evans. The defendant knew nothing of the lowering of 
freights, but after having knowledge of the other facts, if he did not 
know them before, he still receives periodically once in three or six 
months, as the case may be, these sums of money. After the Tribune 
article and the Grierson letter and the McDowell order, he received 
ten separate and distinct payments. Gifta, do you call them f gifts 
that conceal themselves out of sight t gifts that crawl like a serpent f 
What nonsense. A man who in a bona fide way receives a gift of a 
friend is proud of it ; it is evidence of the appreciation of his friend ; 
but in this case these gifts were not onl v carefully concealed and kept 
out of sight, but when revealed the blow was like the thunder-bolt 
of divine justice : the defendant went into the dust before it and a 
nation looked on with sorrow and amazement. 

With a knowledge of all the facts, in the view of all these circum- 
stances, the Secretary of War did not remove Evans, but allowed 
him to remain ; and, Senators, let me call your attention to further 
circumstances under which he allowed him to remain. He knew that 
he had given him the sole tradership at the place ; that he had given 
him licenses in regard to liquor; that he had extended his territory; 
and yet with these three distinct privileges added to the prior trad- 
ership, he allowed Evans to remain as post-trader and hold them all. 
Why, after he had heard and knew of the fact that Evans was pay- 
ing $12,000 a year to the real post-trader. Marsh, then $G,000 a year, 
of which the Secretary was receiving half, did he allow him to re- 
main t Is there more than one explanation f Is there any possible 
explanation excepting that he was influenced, that his official action 
was influenced, that he allowed him to remain because he was re- 
ceiving certain periodical sums f And, Senators, I put you this ques- 
tion on your consciences : if Evans had failed or refused to pay the 
$12,000 or the $6,000, or if this contract had never been made, or if, 
having been made, the Secretary of War had never receivecl any part 
of the money, I put it, 1 say, to your consciences to answer whether 
Mr. Belknap, the Secretary of War, would have continued Mr. Evans 
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in his place. Is it not absolutely certain that bnt for the reception 
of this money from time to time by the Secretary of War the post- 
trader Evans eo nomine would have been removed f 

The learned counsel, Mr. Black, made one observation which is 
precisely applicable to this case. He said '^ gifts may be used to cover 
essential bribery." Precisely what he meant by a gift after his for- 
mer definition of it, I do not caro now to say, but I quote his lan- 
guage : " Gifts may be nsed to cover essential bribery." Was there 
ever a case to which it applied more than to this casef Call these 
things gifts f Let Marsh come on the stand over and over again 
and swear that they were gifts ; that it was a pleasure to him to 
make such pifts; were they not still gifts "which were used to cover 
essential bribery?" And while Mr. Marsh, in his weakness and in his 
difficulty may have come to the stand and sworn to this honestly, yet 
is it not nevertheless true that not one solitary dollar of this money 
would have been paid by him to the Secretary of War had it not 
been under an arrangement, express or implied, with that officer f Is 
it not true that the pleasure of giving these gifts would have wholly 
and utterly disappeared but for the fact that Evans was holding this 
post-tradership as his creatnre, and paying him this $12,000 and 
$6,000 a year, naif of which he gave to the Secretary of War with 
the knowledge that if withdrawn Evans would lose his place f No, 
these gifts come under those comprehensive words spoken by some 
one not veiy long ago, " additicm, division, and silence." Fraud does 
not lift up its head ; neither did this transaction lift up its head. 
Senators will remember that these gifts did not come from any gen- 
erous operation of the human soul. Mr. Marsh had not just seen 
General Belknap and received some good dinner or some word of 
kindness. They were not gifts that came now and then after pleas- 
ant interviews and after rides on the road or dwelling together at 
Long Branch ; but they were gifts that came periodioauyy Just as the 
sun rises and sets ; they were gifts that came month by month or 
quarter by quarter ; gifts that were no gifts. 

I call the attention of the Senators for a few moments to the refer- 
ence which one of the counsel made to the case of Speaker Kerr. I 
regret that the counsel, in his desperation, brought it into this case 
and that he made in regard to it so baseless an assertion. I am con- 
strained to say here in honor of the House to which I belong that its 
verdict in favor of the Speaker was unanimous and by a standing 
vote. The House, with tne utmost unanimity, pronounced the prose- 
cution against Speaker Kerr an infamous conspiracy, and pronounced 
his character entirely pure ; the House declared that the evidence 
against him was peijured testimony, for this was the language of the 
report unanimously adopted, which was brought in by a republican 
member of the House. In fact, all the motions were made by repub- 
licans. Undex these circumstances I deem it my duty here to say 
that the counsel had no right to compare the case of the defendant 
with that of Mr. Kerr. Here is a case where General Belknap con- 
fesses that he had the money from year to year, from quarter to quar- 
ter. In the other case Mr. Kerr upon his oath denied at once that 
ho had ever had a farthing of the money, and the man who testified 
against him not only contradicted himself, but was absolutely con- 
tradicted by several members of the House and other highly respect- 
able witnesses. Therefore the evidence, the circumstances, the char- 
acter of Mr. Kerr, all conspired to prove that he was absolutely inno- 
cent of the charge made against him. In the judgment of the House, 
In the public judgment, and so it will go down in history, BIiciiabl C. 
Kerr stands on the high eminence on which he stood before a peijurer 
poured forth his venom. 

We are not here to detract from the evidence of the general good 
character of the defendant. As the case stands, undoubtedly inde- 
pendent of the transaction before this tribunal, the defendant has 
shown that he had borne a good character; but the counsel had no right 
to say what he did in regard to the other House ; he had no right to 
say, under the objections made here and under the arrangements made 
with counsel and under the rules of evidence, that nothing in all these 
transactions appeared against General Belknap. We are not here to 
nrge that anything did appear against him ; but I only say that the 
counsel had no right to take the position he did, because we should 
have had no right to brin^ in the evidence if it existed ; and the lead- 
ing counsel on the other side well knows that on appearing before the 
senatorial committee it was announced by the managers that they 
would not go beyond the articles, nor attempt to go beyond the arti- 
cles. Therefore a large number of the witn esses of the defendant, num- 
bering in the first place one hundred and ninety-seven, were stricken 
from the list. 

It appears in the evidence before the Senate that Mr. Marsh at one 
time was approached on the subject of going before the committee 
and saying that this was Mrs. Belknap^s money. The defendant's 
counsel who last addressed yon, (and to this I call the attention of 
the SenatOj) said that he had been positively inhibited by his client 
from bringing forward the defense or offering evidence that thi» prop- 
erty was the property of his wife, or that he believed it was the 
■property of his wife. But he said notwithstanding he had been for- 
tidden to bring forward such evidence, he nevertheless would look 
into the case, and unless his client pulled him down, as he elegantly 
expressed it, ^* by the coat-tails," he would go on and show the Senato 
from the evidence that this property was the property of Mrs. Bel- 
knap, at least that General Belknap believed it was the property of 
Mrs. Belknap. 
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Senators will observe in regard to the sincerity of this defense that 
although General Belknap rose from his seat several times and ap- 

Eroached the counsel, it was not for the purpose of pulling him down, 
ut it was for the purpose of handing him fragments of evidence 
which ho thought would sustain this strange plea. I tell you, Sen- 
ators, that this is an attempt at imposition, so it seems to me, that 
has been seldom attempted in a court of justice. Counsel stands up 
before you and would have you believe that here is an absolute de- 
fense. The counsel says that this property General Belknap thought 
wa^the property of his wife, that his hands are entirely clean and he 
entirely innocent ; but he tells you that for some unknown and un- 
accountable reason his client will not permit him to bring forward 
the evidence ; and yet right in this very tribunal, his client hearing 
every word he says, the counsel stands up and tries to convince the 
Senate of the United States sitting as a court of impeachment that 
such was the fact. Was there ever such hollow nonsense and such 
miserable hypocrisy f Ay, if General Belknap had told him that he 
had evidence that it was his wife's property or he had evidence to 
show that he believed it was his wife's property, and then had abso- 
lutely forbidden him to use it— had the counsel attempted to show 
what was so forbidden, the defendant would have hurled him from 
the case and said, *' Sir, I have forbidden all this." So far from it he 
actually aids him — as we have seen—in collating the testimony sup- 
posed to bear on that point. 

But, Senators, we assume that if any such defense existed it would 
have been brought forward. Have you any doubt that it woid have 
been brought forward? If the defense existed showiiy^the entire 
innocence of General Belknap, is there any question, I repeat, that 
it would have been brought forward, and if such a defense existed 
might it not have been brought forward f Where is Dr. Tomlinson 
and the other withesses who claimed to know something about it, 
for I believe it is disclosed in some of the evidence that Dr. Tomlinson 
wanted Mr. Marsh to make such a statement before the congressional 
committee t Where were Mr. Belknap and his wife? Why were 
they not offered as witnesses f Did the counsel know that we should 
have objected to them f If we had objected to them aa witnesses, 
did the counsel know that this Senate in a quasi civil prosecution 
would not have admitted their testimony t I can say for one of the 
managers that had the testimony been offered I would have hesitated 
long l>efore attempting to excluae it. When it is now so universal in 
the States to receive the evidenoe of the parties and in the United 
States courts in all civil actions, a serious question would have been 
presented. In so far as this is a civil action, or if on account of 
the pleadings or otherwise this could be treated as a quasi civil ac- 
tion, then I repeat, a very serious question would have been presented 
whether General Belknap and his wife were not both competent wit- 
nesses. But it is a significant fact that they did not make the least 
attempt to introduce them. They did not xnake the least attempt to 
introduce any evidence to show that this money belonged to the wife 
or that General Belknap supposed it belonged to his wife. On this 
subject they were entirely silent, and from this I infer that no such 
evidence existed, that it is a mere pretense, a mere assumption, some- 
thing that must be dropped utterly and entirely from the case. 

But, Senators, there is another circumstance to which I wish to 
call your attention, and that is the resignation of General Belknap. 
Why did General Belknap resign f Is tnere more than one answer 
to this question f Why did he resigrn f If General Belknap had been 
grounded in truth and innocence, why did he go down like the oak 
before the whirlwind f It has been suggested tnat it was to save the 
feelings of somebody else; it was to save the reputation of his wife; 
it was to keep shame from his children. Did not General Belknap 
know, that strong stalwart man, pust as well as any Senator knows, 
that in law and in fact the man is the head of the household ; that 
If he could have held up his head in that tempest and said, " I 
am innocent," it would have made no difference in the public judg- 
ment to any great extent whether his wife had been dealing in this 
tradership ornott Did he not know that if he were an innocent man he 
could still be Secretary of War ; that no one would undertake to 
turn him out for the fault of his wife f Did he not know that as long 
as he, the head of that household, stood up and could say, '' I am in- 
nocent," he was the oak to which the children and wife could have 
clung as tendrils, and clung forever f Didhenotknowthatf Therefore 
what a mockery it is, what worse than mockery to come here and say 
that he damned himself to eternal infamy and brought eternal dis- 
grace upon his family by this resignation which the common sense 
and common judgment of mankind — as he well knew would be the 
case — took as a confession of guilt, just as much as they would if a 
horse had been stolen and the man on the horse was riding awav as 
fiercely ashe could. No, Senators, thisis a far-fetched suggestion which 
is made on the other side. I have seen General Belknap liere in court ; 
I have watched his countenance; I have seen his manly form ; I have 
heard that he has been in the Army as a soldier : and I do not see any 
Senator before me who would sooner than he, if the truth would war- 
rant it, say, ''I am innocent ; I will stand up; and if my wife has been 
at fault in dealingwith this post-tradership tne world willforgiveher ; " 
and this is true. When this evidence was presented to him did hesay " I 
am innocent of thischargef " No; he fied before it and resigned, know- 
ing at that time, knowing at that supreme moment of his life that 
the whole universe would say he was guilty, and that history would 
say that he resigned because he was guilty, and he comes into this 
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august tribunal and woold impose on these Senators the idea that ho 
has got evidence that he will not bring forward, and yet he let his coun- 
sel talk here by the hour forcing or attempting to force on the minds 
of Senators the suggestion that the defendant is entirely innocent, 
that he buried himself out of sight and resigned his high office simply 
out of regard to his wife or some other feehng for her, when by that 
very act he knew he was sinking himself and his wife and his chil- 
dren into the deepest infamy of history. 

There is another thing to which I desire to call the attention of 
the Senate, and I shall not trespass on your attention much longer. 
The defendant puts in what is known as a special plea, all of which I 
need not read to you. He says he resigned because of a contract 
with Hon. Hiester Cltmer. The plea states : 

Hon. HnssTER Clymeb, chairman of said committee, then declared to said Bel- 
knap that he, said Clymbu, Ahould move in the said House of RepreaentatiTes, upon 
the statement of said Marsh, for the impeachment of him, said Belknap, unless the 
said Belknap should reaiga his position aa Secretary of War before noon of the 
. , . .. *, . ^ -.«- _ , _,^ «„ ,. ■'•( statement of 

. said Belknap, 

, _^ . ^ k protracted trial in 

a forum which would attract the greatest degree of public attention, and the hu- 
miliation of availing himself of the defense disclosed in said statement itself, which 
would cast blame upon said other persons, he yielded to the suggestion made by 
said Clthbr, chairman as aforesaid, believing that the same was made in good faitn 
by the said Clymbr, chairman as aforesaid, and that he, said Belknap, would, by 
resigning his position as Secretary of War, secure the speedy dismissal of saia 
statement from the public mind, which said statement, though it involved no crim- 
inality ou bis put, was deeply painful to his feelings, and did resign his said posi- 
tion as Secretary of War, aa hereinbefore stated. 

Senators, in regard to this plea, with no attempt by the defendant to 
sustain it, in the hrst place we say that General Belknap sat by and heard 
this very defense without evidence urged upon your attention, thereby 
contradicting the plausible pretense that he had forbidden its intro- 
duction. Large enough to have carried his counsel out by the ears, 
he hears this very defense or a part of it uiged on the attention of 
the Senate, although he alleges he had forbid<fon it. Again, Hiester 
Cltmer, a gentleman of the highest character and the highest integ- 
rity, has been on the stand, a gentleman the peer of any of us in 
all that constitutes manhood. Why did not these three learned coun- 
sel or one of them hapx>en to think that Mr. Clymer was on the stand, 
a man of conscience and a man of honor, and by whom the defendant 
coula have proved the defense that he resigned pursuant to a contract 
that he should not be impeached, if such contradt was made t 

Mr. BLAIR. Allow me to interrupt you and I will state why we did 
not. 

Mr. Manager LORD. Well, sir. 

Mr. BLAIB. Because we did not think that was material to the 
defense. It was in special answer to your replication to our plea. 

Mr. Manager LORD. Not material to the defense does the counsel 
say, to show some reason for this strange resignation t I have already 
considered one pretense which has been paraded here, that he re- 
signed ou account of his wife, thereby sacrificing himself, and her 
too, and aU his children. Now if it were tnie that the counsel [Judge 
Blair] who was connected with the case before the committee dared 
not to call on Hiester Cltmer to testify to such a contract, then it is 
trae that no contract was made that the defendant should not be 
prosecuted in case he would resign, I aver that would be a motive 
for resignation although an inadequate motive, yet it would be some 
motive for resignation. Dare the learned counsel stand here for a 
moment to say that if he believed he could prove to this tribunal that 
the defendant was induced to resign because of the contract, he would 
not have proved itt Would it not have gone so far as to show 
that the defendant had some motive, although as just said an in- 
adequate motive, to resisn 1 Would he have left the resignation en- 
tirely foundationlees and without reason except on the theory of 
guilt t 

Mr. BLAIR. Will the gentleman allow me to interrupt him t 

Mr. Manager LORD. Yes, sir. 

Mr. BLAIU. As the gentleman reads the plea, the matter of the 
contract is an inference from certain £ftcts which were stated, and 
there was never any doubt about those facts 

Mr. Manager LOkD. I do not want the gentleman to testify. Al- 
though he is a distinguished man, if he is going to testify let him 
testi^ under oath. 1 do not allow him to stand here and testify 
about facts. I simply affirm that if that plea were true, if Mr. Clt- 
mer agreed with Mr. Belknap that he would not impeach him in case 
he should resign^ that being a kind of motive in that direction if it 
were true, there is not one of these distinguished counsel but would 
have proved it, and one of them would have occupied the attention 
of this Senate at least an hour in showing that it was a sufficient 
reason ; and I say I am happy for General Belknap's credit to find 
that this plea was not sworn to. 

Mr. BLAIR rose. 

Mr. Manager LORD. I cannot yield any further. 

Mr. BLAIR. I wish to ask the gentleman simply whether he will 
say to the Senate 

Mr. Manager LORD. The counsel may ask a question ; I object 
only to liis testifying. 

Mr. BLAIR. Yon asked me a question. 

Mr. Manager LORD. No ; yuu were to ask me a question. 

Mr. BLAIR. You asked if the Senate would not have had debate 
here for an hour. 



Mr. Manager LORD. I do not care about an argument; I do not 
yield for that. 

Mr. BLAIR. I ask the gentleman whether he would have consid* 
ered that a valid defense. 

Mr. Manager LORD. I will answer the gentleman, pro innto it was 
a defense on the question of motive. There the defendant stood re- 
signing, going down before this tempest without any i)08sible reason 
assigned therefor, excepting in the imagination of counsel, excepting 
assumed facts which, he says, General &lknap told him to withhold; 
and I say that in the face of this resignation, in the face of the im- 
pression which it made upon mankind and will make upon history, if 
it were true that he resigned- because of a contract with Mr. Cltmer. 
chairman of the Committee on War Expenditures, the counsel shoula 
have proved the fact for what it is worth ; and I say again, if it were 
true, he would have proved it. 

Now, Senators, allow me for a few moments to call your attention 
to what the learned counsel, Mr. Black, said in regard to gifts. I am 
not going over the ground which he went over so eloquently ; but I 
want to say that ever^ gift to which he referred was rrceived in the 
sunlight. When Daniel Webster received gifts from Massachusetts 
to sustain him in his senatorial life, it was published in the papers 
immediately. When General Grant received gifts from his friends 
it was published the world over immediately. There was nothing in 
their minds from their standing points to conceal from the light of 
the sun. But when General Be^nap received these remarkable gifts, 
they were concealed from year to year, fxom month to month, and 
when by some unfortunate family difficulty or otiierwise the fact was 
revealed, then he goes down into the darlmess and does not attempt 
to hold up his hea^ in the light ; and here is the essential differeuce 
between guUt and innocence ; the difference between heaven and hell ; 
the difference between light and darkness ; the difference between 
paraUel lines which can never meet ; between the gifts to which the 
counsel referred and the ^ifts which General Belknap received under 
the principles of '* addition, division, and silence." 

But I am happy to say that there is a distinguished member of this 
body who when he found that his friends had raised him a fund to 

five him a home here in Washington which he needed, for he had 
een elected to this high place without the means to sustain the po- 
sition which his friends thought that he deserved — ^I say when he 
found that a quarter of a hun£ed thousand dollars, more or less, had 
been raised by his friends and would have been revealed in the sun- 
light at once, he said to them, ^' No ; I cannot consent to take the 
gift." I am happy to believe that there are many members of this 
Senate who would not receive a gift under any circumstances while 
holding a legislative office. I am not judging men of different tem- 
I>eraments ; I am not J udging men for differences of opinion. I do not 
doubt the sincerity and good faith of the President of the United 
States in receiving every present that he ever received ; but I do say 
that there are many Senators before me, many members of this hon- 
orable body that could not be induced while holding the position of 
Senator to receive a gift from anybody of such a character as would 
violate the iig unction of the great apostle to '^ avoid the appearance 
of evil," 

Senators, the counsel, Mr. Black, was eminently right in the coun- 
cils of Pennsylvania when in its constitutional convention he intro- 
duced a constitutional provision that no man in office should receive 
a gift ; and the fact that the provision did not pass the convention 
only shows that Pennsylvania is not or was not then quite abreast 
with the developments of the age. 

Senators, I am one of those who believe in progress. I believe that 
this age is the best age which the sun has ever shone upon; I believe 
there is more of religion^ more of humanity, more of love, more of 
charity in this age tiian m any a^ that has preceded it. Look at 
the insane asylums, the asylums for idiots, the asylums for the deaf 
and dumb and for the blind ; see all these persons elevated almost to 
supreme happiness. Many of them but a few years ago weise wander- 
ing around in the streets and woods objects of terror and dislike, 
treated almost as though they were brutes. I thank God for these 
and all other evidences of humanity and civilization, and for all this 
great progress. I hope there will be no backward step. Go back to 
the Roman Empire, and the emperor who went forth like a highway 
robber and seized on other empires was crowned with laurels and rodie 
beneath triumphal arches. The farmer-general who unlawfully laid 
by his millions and bought his beautiful villas was the next hero. 
Now that emperor would be confronted by the combined power of the 
civilized world, and that farmer-general, if not imprisoned, would be 
fleeing in foreign lands. 

Two hundred years or more ago '*gifts that might cover essential 
bribery " were not unusual. Lord Bacon, " the greatest, wisest," I 
will not say '' meanest of mankind," took gifts, having no idea that 
his judgment was influenced ; but an angiy king and prime minister 
quickened his conscience, and he confes^ that taking the gifts was 
bribery. 

Under the benign influences of our holy religion, enjoining " the 
golden rule," do not virtue and intelligence grow with liberty? 
Give to a man his portion of the sovereign power and it elevates him , 
give to him the practical exercise of his rights and it educates him. 

There is now a higher and healthier sentiment than in any former 
age. Men are held to officiid responsibilities now, thank God, that 
they never were before. The time has been in the recollection of 
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many of yon Trhen a person thongbt he had the right to nse his offi- 
cial position for his own advantage; but that time has gone by, and 
a good deal of what we see and hear which leads a great many so 
mournfully to say that the age is going backward and we are reced- 
ing to barbarism, very much which occasions the apparent increase 
of wrong, arises from the higher demands of a greater civilization, 
from the higher plane of an enlightened people. Let not this Senate 
torn the wheels backward. 

The PRESIDENT pro tempore. The argument in the case is now 
concluded. 

Mr. EDMUNDS. I move that the court adjourn. 

Mr. CONKLING. That brings us here to-morrow at twelve o'clock. 

The PRESIDENT pro tempore. To-morrow at twelve o'clock. 

Mr. CONKLING. I think we had better adjourn. 

The motion was agreed to ; and (at three o'clock and fifty minutes 
p. m.) the Senate sitting for the tnal adjourned. 



Friday, July 28, 1876. 

Mr. EDMUNDS. I offer the following order at this time, because 
it relates to the lapse in the impeachment business : 

Ordered, Parsnant to Bule 25 for impeachments, that the Senate will resume the 
consideration of the arttdes of impeachment against William W. Belknap at twelve 
o*clock noon« this day. 

Mr. ING ALLS. As there aro quite a number of Senators absent on 
unavoidable business. I would suggest to the Senator from Vermont 
that it might be advisable to moSlify the order so that it will read 
'* at twelve o'clock on Monday next,'' at which time I understand 
those Senators will return. 

Mr. EDMUNDS. I am quite willing to submit to the pleasure of 
the Senate. 

Mr. JNGALLS. I have no preference myself. 

Mr. EDMUNDS. My object, of course, is to revive the proceeding ; 
that is all. 

Mr. ANTHONY. We might agree to take no vote to-day. 

Mr. SHERMAN. I hope there will be no postponement. 

Mr. EDMUNDS. If we aro to adjourn over to-morrow, as the re- 
spect we have shown to such occasions has usually led us to do, on 
account of the funeral of our late associate, [Mr. Caperton,] then I 
am not sure but that it would be better to say that we will take up 
the impeachment matter on Monday. May I ask any of the Senatore 
if any of them are acquainted with the fact that his funeral at home 
is to be to-morrow T 

Mr. RANDOLPH. That was the statement made yesterday by 
some of his friends. 

The PRESIDENT pro tempore. The Chair was so informed yesterday. 

Mr. EDMUNDS. I withdraw the order I offered for a moment, and 
move that when the Senate a4joum to-day it be to meet on Monday 
next, for the reason I have stated, that the usual respect that we pay 
to such occasions is eminently due to this one. 

The PRESIDENT pro tempore. The Senator from Vermont with- 
draws the proposed order and moves that when the Senate adjourn 
to-day it be to meet on Monday next. 

The motion was agreed to. 

Mr. EDMUNDS. I offer the order again changed to Monday next, 
the 3l8t instant, if that be the date. 

The PRESIDENT |wotem|M)re. The question is on concurring in the 
order that the Senate will resume the consideration of the articles of 
impeachment against William W. Belknap at twelve o'clock, noon, 
Monday, the 31st instant. 

The order was agreed to. 

Mr. EDMUNDS. I suggest that the House of Representatives and 
the counsel be notified ofthis order. 

The PRESIDENT pro tempore. Due notice will be given. 



Monday, July 31, 1876. 

The PRESIDENT |>ro tempore having announced the arrival of the 
hour fixed, legislative and executive business was suspended and the 
Senate preceded to the consideration of the articles of impeachment 
exhibited by the House of Representatives against William W. Bel- 
knap, late Secretary of War. « 

The usual proclamation was made bythe Sergeant-at-Arms. 

The PRESIDENT pro tempore. The House of Repi^esantatives will 
be notified as usual. 

Messrs. Lord, Ltndb, and Hoab, of the managers on the part of 
the House of Representatives, appeared and were conducted to the 
seats assigned them. 

Mr. Carpenter, one of the counsel for the respondent, appeared. 

The Secretary read the jonmal of proceedings of the Senate sitting 
on Wednesday, July 26, for the trial of the impeachment. 

Mr. HAMLIN. Mr. f^^dent, I now move to postpone further pro- 
ceedings of the Senate sitting as a court of impeachment for the pur- 
pose of taking up legislatively the resolution to which I have already 
referred, to wit, amending the rules of proceeding so as to allow subse- 
quent proceedings to be held in open session. That is my precise object. 

The PRESIDENT j>ro tempore. The Senator from Maine moves to 
postpone the trial session for the purpose of returning to legislative 
session, in order to consider the resolution he has stated. 



Mr. CONKLING. Let us have the yeas and nays on this question. 

The yeas and nays were ordered. 

Mr. STEVENSON. What is the precise question f 

The PRESIDENT pro tempore. The Senator from Maine moves the 
postponement of the trial session for the purpose of returning to leg- 
islative session, in order to consider a resolution amending the rules. 

Mr. CONKLU^G. I suggest the Chair ought to state the object of 
that. It is merely, as I understand, that the consultation may be 
held without clearing the galleries. 

The PRESIDENT pro tempore. The Chair wUl remind the Sen- 
ator that debate is not in order. 

Mr. ALLISON. I would ask the Chair to state the character of the 
rule to be changed. 

Mr. EDMUNDS. That is for the Senate to find out. 

Mr. CONKLING. I feel inclined to insist that the Senate has the 
right to hear from the Chair the motion on which it is to vote. 

The PRESIDENT pro tempore. The Secretary will report the prop- 
osition of the Senator from Maine. 

The Chief Clerk. Mr. Hamlin's resolution is as follows: 

Beeolved, That Knlee 19 and S3 of prooedore and practioe in the Senate when Bit> 
ting for the trixd of impeachmento be amended to read as follovrs .* 

xTX. At all times while the Senate is sitting upon the trial of impeachment the 
doors of the Senate shall be kept open. 

XXnL All the orders and decisions shall be made and had by yeas and nays, 
which shall be entered on the record, sabjoct, however, to the operation of Kulo 
7 ; and in that case no member shall speak more than once on one question, and for 
not more than ten minutes on any interlocutory question, and for not more than 
fifteen minutes on the final question, unless by consent of the Senate, to be had 
without debate; but a motion to atyonm may be decided without the yeas and 
nays, unless they be demanded by one-flftli of the members present The fifteen 
minutes herein aiUowed shall be for the whole deliberation on the final question, 
and not to the final question on each article of impeaohment. 

The PRESIDENT pro tempore. The Senator from Maine moves the 
postponement of the trial session for the purpose of returning to 
legislative session, in order to consider the proposition Just read. On 
this motion the yeas and nays have heen ordered. 

The question heing taken hy yeas and nays, resulted— yeas 23, nays 
32; as follows: 

YEAS— Messrs. Allison, Anthony, BontwelL Bmoe, Cameron of Wisconsin, Chris- 
tianoy, Conkling, Cragin, Eaton, Ferry, Frelinffhuysen, Hamlin, Howe, In«nillSf 
Jones of Florida, Jones of Nevada, Logan, McMillan, Norwood, Paddock, Spen- 
cer, West, and Windom— 23. 

NAYS---Me88rs. Bamum, Bayard, Booth, Cameron of Pennsylvania, Cockrell, 
Cooper, Davis. Dawes. E<lronnds, Harvey, Hitchcock. Kelly, Keman, Key, Mo- 
Creery, McDonald, Merrimon, Mitchell, Morrill, Morton. Oglesby, Bobortson, 
Sargent Saulsbury. Sherman, Stevenson, Thurman, Wadleigh, WaluMe, Whyte, 
Withers, and Wright— 32. 

MOT VOTING^Messrs. Alcorn, Bogy, Bumside, Clayton, Conover, Dennis, 
Dorsey, Gk>ldthwaite, Gordon, Hamilton, JohnstOta, Maxey, Patterson, Bandolph, 
Banaom, and Sharon— 16. 

So the motion was not agreed to. 

Mr. EDMUNDS. Mr. Prosident, the arj^inients hein^ through, I 
move that the doors be closed for deliberation on the articles. 

The PRESIDENT pro tempore. The Senator from Vermont moves 
that the doors be closed for deliberation. 

Mr. LOOAN called for the yeas and nays, and they wero ordered. 

Mr. MERRIMON. I desiro to state that my oolleajgue |^Mr. Ran- 
som] has been suddenly called away on account of serious sickness in 
his family. 

The question being taken by yeas and nays, resulted— yeas 32, nays 
25; as follows: 

YEAS— Messrs. Anthony, Bayard, Booth, Cameron of Pennsylvania, CockreU, 
Davis, Dawee, Sdmunds, Harvey, Hitchcock, Kelly, Eeman, Key, McCreery, Mo- 
Donald, Maxey, Merrimon, Mitchell, Morrill, Morton, Norwood, Bohertson. Sar- 
gent, Saulsbury, Sherman, Stevenson, Thurman, TVadleigh, Wallace, Whyte, 
Withers, and Wrightr-^a. 

KAYS—MessTS. Allison, Bamum, Boutwell, Bmce, Cameron of Wisconsin, 
Christiancy, Conkling, Cooper, Cragin. Dorsey, Eaton, Ferry, Frolinehuysen, Ham- 
lin, Howe, IngaUs, Jones of Floridi, Jones of Nevada, Lo^, McMillan, Oglesby, 
Paddock, Spencer, West, and Windom— 25. 

NOT VOTING— Messrs. Alcorn, Bogy, Bumside, Clayton, Conover, Dennis. 
Goldthwaite, Gordon, Hamilton, Johnston, Patterson, Randolph, Bansom, and 
Sharon— 14. 

So the motion was agreed to. 

The galleries having been cleared and the doors closed, the Senate 
proceeded to del iberate. 

Mr. CONKLING submitted the following order for consideration : 

Ordered, That when called to vote whether the articles of impeachment or either 
of them are sustained, any Senator who votes in the negative shalUbo at liberty 
to state, if he chooses, that he rests his vote on the absence of guilt proved in fact, 
or on the want of iurisdiction, as the case may be; and the vote shall be entered in 
the Journal accordingly. 

Mr. EDMUNDS moved to amend by striking out all after the word 
" ordered " and inserting : 

That on Tuesday next the 1st day of August, at twelve o'clock meridian, the 
Senate shall proceed to vote, without debate, on the several articles of impeach- 
ment. The presiding oflScer shall direct the Secretary to read the several articles 
successively, and after the reading of each ariicle the presiding officer shall put the 
question following, vis : ''Mr. Senator — : — , how say yon f Is the respondent, Will- 
iam W. Belknap, guilty or not guilty of a high crime or high misdemeanor, as the 
charge may bcs as charged in tms article f" Whereupon such Senator shul rise 
in his place and answer ** guilty " or '* not imilty " only. 

And each Senator shall be permitted to nle within two days after the vote shall 
have been so taken his written opinion, to be printed with the proceedings. 

Mr. SHERMAN moved to amend the amendment of Mr. Edmunds 
by striking out the word "only" after ** guilty," and in lieu thereof 
inserting : 

And each Senator shall be at liberty to slate the ground of his vote in a singfe 
sentence, which »hall bo entered on the journal. 
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Mr. SARGENT moved to amend the amendment of Mr. Sherman 
by inserting in liea of the words proposed to be inserted : 

Any Senator who votes in the negative Rhall be at liberty to state if he chooses 
thatue rests his vote on the absence of f^uilt proved in fact, or on the wantof Jaris- 
dicUon, as the case may bo ; and any Senator wlio votes in the affirmative may add 
that he holds the vote of a majority heretofore in favor of Jurisdiction binding on 
him, and the vote shall be entered on the journal accordingly. 

Mr. EDMUNDS moved to amend the order proposed by Mr. Conk- 
ling by striking out all after the word '^ that/' and in lieu thereof 
inserting: 

Each Senator may in giving his vote state his reasons therefor, occupying not 
more than one minute ; wtiich reasons shall be entered in the journal in connectioil 
with his vote. 

Mr. CONKLING moved to amend the amendment of Mr. Edmunds 
by adding thereto the words : 

And immediately following his name and vote. 

The amendment of Mr. Conkling to Mr. Edmunds's amendment 
was agreed to. 

On the question to agree to the order of Mr. Edmunds as amended, 
it was determined in the afiftrmative. 

Mr. EDMUNDS then withdrew the amendment first offe^ by him 
to the order proposed by Mr. Conkling. 

The question then being on the order of Mr. Conkling as amended, 
as follows : 

Ordered, That each S<>nator may, in giving his vote, give his reasons therefor, 
occupying not more than one minute ; which reasons shall bo enteral in the jour- 
nal in connection with his vote and immediately following his name and vote, 

It was dotermin<kd in the affirmative. 

Mr. EDMUNDS submitted the following order for consideration : 

Ordered, That on Tuesday next, the 1st day of Ao^st, at twelve o'clock meridian, 
the Senate shall proceed to vote without debate on the several articles of impeach- 
ment. The presiding officer shall direct the ^5ec^etary to read the several articles 
successively, and after the reading of each article the presiding officer shall put the 

question following, namely: '* Mr. Senator , how say you f Is the resrand- 

ent, William W. ^knap, guilty or not guilty of a hish cnrae,'* or "high misde- 
meanor,'* as the charge may be. " as charged in this article f " Whereupon such Sen- 
ator shall rise in his place and answer " guilty " or '* not guilty," with his reasons, 
if any, as provided in the order already adopted ; and each Senator shall be permit- 
ted to file within two days after the vote shall have been so taken his written opin- 
ion to be printed with the proceedings. 

Mr. HOWE raised the question of order that the order of Mr. Ed- 
munds could not now be considered, inasmuch as it pro^sed to change 
the twenty-second rule of procedure and practice for impeachments, 
and was therefore required under the rules of the Senate to be submit- 
ted one day for consideration. j , • 

The PRESIDENT pro tempore overruled the point m order made 
by Mr. Howe and decided that the order of Mr. Edmunds was in 
order. 

The ouestion recurring on the order of Mr. Edmunds, 

Mr. INGALLS moved to amend the order by striking out all after 
the word *4mpeachment''in line 4, and in lieu thereof inserting: 



tor by name in alphabetical order and upon each article propose as follows : 
Mr. Senator , how say you, is the impeachment under this article sus- 



And that in taking the final question the presiding officer shall call each Sena- 
• ame in alphaber ' ' ^ * ' - .. 

Bnator 

toinedr 

Whereupon each Senator shall rise in his place and answer "yea** or "nay,** and 
may, as provided in the order already adopted, state the ground of his vote. 

The question being taken on this amendment by yeas and nays, re- 
sulted — yeas 24, nays 27 ; as follows : 

YEAS— Messrs. Allison, Anthony, Booth, Boutwell, Cameron of Pennsylvania, 
Cameron of Wisconsin, Christiancy, Conkling, Conover. Cracin. Eaton, Ferry, 
Frelinghuysen, Hamlin, Harvey, Howe, Inflnlb, Jones of Florida, Logan, McMil- 
lan. Oglesuy, Spencer, West, and Windom-^4. 

NAYS— Messrs. Bamum, Bayard, CockrelL Cooper, Davis, Dawes, Edmunds, 
Gordon, Kelly, Keman, Key, McCreery, McDonald, Maxey, Merrimon, Morrill, 
Morton, Norwood, Robertson, Saulsbury, Stevenson, Thurman, Wadleigh, Wallace, 
Whyte, Withers, and Wrigh^-a?. 

NOT VOTING— Messrs. Alcorn, Bogy, Bruce, Bumside, Clayton, Dennis, Dor- 
aey, Goldthwaite, Hamilton, Hitohoook, Johnston, Jones of Kevada, Mitchell, 
Paddock, Patterson, Randolph, Ransom, Sargent, Sharon, and Sherman— 90. 

So the amendment of Mr. Ingalls was rejected. 

The question recurring on the order of Mr. EDBfUNDS, 

Mr. ALLISON demanded a division of the question ; and the ques- 
tion being put on the first branch of the order, namely : 

Ordered, That on Tuesday next, the 1st day of August, at twelve o*clock merid- 
ian, the Senate shall proceea to vot«, without debate, on the sevwal articles of im- 
peachment, 

It was agreed to. 

The question being on the second clause of the order of Mr. Ed- 
munds, 

Mr. INGALLS moved to amend the clause by inserting in lieu there- 
of the following: 

And that in taking the final question the presiding officer of the Senate shall 
call each Senator by name in alphabetical order, and upon each article propose as 

follows, that is to say: "Mr. , how say you, is the impeachment under this 

article sustained ? " 

Whereupon each Senator shall rise in his place and answer "yea** or "nay,** and 
may also, as provided in the order already adopted, state the grounds of his vote; 
and each Senator may, within two days thereafter, file his opinion in writing, to be 
published in the printed proceedings of the 



Mr. EDMUNDS demanded a division of Mr. Ikgalls's amendment; 
and 
The question being put on the first branch thereof, 
On the question to agree the^to, 



Mr. EDMUNDS raised the question of order that the Senate had 
pre>'iously voted on and rejected the same proposition. 

The PRESIDENT »ro tempore overruled the point of order made by 
Mr. Edmunds, and decided that the first branch of the amendment 
of Mr. Inoalls was in order. 

From this decision Mr. Edmunds appealed ; and on the question. 
Shall the decision of the Chair stand as the judgment of the Senate f 

Mr. HOWE called for the yeas and nays ; which being taken, re- 
sulted—yeas 31, nays 18 ; as follows : 

YEAS— Messrs. Allison, Anthony, Booth, Boutwell, Cameron of Pennsyvania, 
Cameron of Wisconsin, Christiancy, Conkling, Cragin, Davis, Eaton, Frelinghuysen, 
Gordon, Hamlin, Harvey, Howe, IngaUs, Jones of Florida, Jones of Nevada, Logan, 
McMillan, Merrimon, Norton, Oglesby, Paddock, Patterson, Spencer, Stevenson, 



. Dawes, Edmunds, Kelly, Keman, 
Norwood, Saulsbury, Thurman, Wal* 
lace, Whyte, and Withers— 18. 

NOT VOTING— Messrs. Alcorn, Bamum. Bogy, Bmce, Bumside, Cla3rton. Con- 
over. Dennis, Dorsey, Ferry, Goldthwaite, Hamilton, Hitchcock, Johnston, Mitch- 
ell, Kandolph, Ransom, Robertson, Sargent, Sharon, Sherman, and West — 2S. 

So the decision of the Chair was sustained. 

The question recurring on the first branch of the amendment of 
Mr. Ingalls, viz., strike out all of the order of Mr. Edmunds after 
the word " impeachment'' in line 4 and insert : 

And that in taking the final question the Presiding Officer of the Senate shaU 
call each Senator by name in alphabetical order and upon each article propose as 

follows ; that is to say : *' Mr. , how say you ? Is the impeachment under this 

article sustained t " 

On the question to agree thereto, 

Mr. INGALLS called for the yeas and nays ; which being taken, re- 
sulted — yeas 24, nays 26 ; as follows : 

YEAS— Messrs. Allison, Anthony, Booth, Boutwell, Brace, Cameron of Pennsyl- 
vania, Cameron of Wisconsin, Christiancy, Conkling, Cragin, Ferry, Frelinghuy- 
seD. Hamlin, Harvey, Howe, Ingalls, Janes of Nevada, Logan, McMillan, Oglesby, 
Paudock, Patterson, Spencer, and Windom— 34. 

NATS—Messrs. Barnum, Bayard, Cockrell, Cooper, Davis, Dawes, Edmunds, 
Grordon, Kelly, Kernan, Key, l^cCreery, McDonald, Maxey, Merrimon, Morrill, 
Morton, Norwood, Saulsbury, Stevenson, Thurman, Wadleigh, Wallace, Whyte, 
Withers, and Wright— 526. 

NOT VOTING— Messrs. Alcorn, Bogy, Burnside, Clayton, Conover, Dennis, 
Dorsey, Eaton. Goldthwaite, Hamilton, Hitchcock, Johnston, Jones of Florida, 
Mitchell, Randolph, Ransom, Robertson, Sargent, Sharon, Sherman, and West— 2 L 

So the first branch of Mr. Ingalls's amendment was rejected. 

The question being put in the second branch of the amendment of 
Mr. Ingalls, namely, strike out all of the order of Mr. Edmunds 
after *^ impeachment " in line 4, and in lieu thereof insert — 



Whereupon each Senator shall rise in his place and answer "yea" or "nay," 
and may slso, as provided in the order already adopted, state the grounds of his 
vote ; and each Senator may, within two days thereafter, file his opinion in writing. 



to be published in the printed proceedings of the case. 

It was agreed to. 

Mr. EDMUNDS moved to reconsider the vote whereby the second 
branch of the amendment of Mr. Ingalls to the amendment of Mr. 
Edmunds was agreed to ; and the motion to reconsider was agreed to._ 

The question recurring on the second branch of Mr. Lngall's' 
amendment, it was rejected. 

The question recurring on the order of Mr. Edmunds, it was agreed 
to ; as follows : 

Ordered, That on Tuesday next, the 1st day of August, at twelve o'clock merid- 
ian, the Senate shall proceed to vote, without debate, on the several articles of im- 
peachment The Presiding Officer shall direct the Secretary to read the several 
articles successively, and after the reading of each article the presiding officer 

shall put theqaestion following, namely : "Mr. Senator , how say you ? Is the 

respondent, w iUiam W. Belknap, gnlity or not guilty of a high crime " or " high mis- 
demeanor," as the charge may be, "as charged in this ardclet" Whereupon such 
Senator shall rise in his place and imswer "guilty" or " not guilty " with his reasons, 
if any, as provided in the order already adopted. 

And each Senat-or shall be permitted to file within two days after the vote 
shall have been so taken his written opinion, to be printed with the proceedings. 

On motion by Mr. EDMUNDS, (at six o'clock and twenty minutes 
p. m.,) the Senate sitting for the trial of the impeachment adjourned. 



Tuesday, Augmt 1, 1876. 

The PRESIDENT pro tempore. The hour of twelve o'clock having 
arrived, legislative and executive business will be suspended, and the 
Senate wiU proceed to the consideration of the articles of impeach- 
ment exhibited by the House of RepresentMives against William W. 
Belknap, late Secretary of War. 

The usual proclamation was made by the Sergeant-at-Arms. 

The PRESIDENT pro tempore. The Secretary will notify the House 
of Representatives that the Senate is ready to receive them, and that 
provision is made for their accommodatiou. 

The Secretary read the Jouraal of the proceedings of the Senate 
sitting yesterday for the trial of the impeachment. 

Mr. Lord, Mr. Ltnde, Mr. McMahox, Mr. Jbnks^ Mr. Lapham, 
and Mr. Hoar of the managers on the part of the House of Repre- 
sentatives appeared. 

Mr# Carpenter, of counsel for the respondent, appeared. 

The PRESIDENT pro tempore. Pursuant to order, the Senate will 
now proceed to vote without debate on the several articles of im- 
peachment. The Secretary will read the several articles of impeach- 
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ment soooessiyely and the final vote will be taken upon each article 
separately The Secretary will now read the first article. 

The Secretary read as Hollows : 

Abticlb L 

That William W. BeUmap, while he was in office as Secretary of War of the 
United States of America, namely, on the 8th day of October, 1870, had the power 
and authority under the laws of the United States, as Secretary of War as afore- 
said, to appoint a person to maintain a trading establishment at Fort Sill, a mili- 
tary post oi the United States ; that said Belknap, as Secretary of War as aforesaid, 
on ihe day and year aforesaid, promised to appoint one Caleb' P. Marsh to maintain 
said trading establishment at said military post ; that thereafter, namely, on the 
day and year aforesaid, the said Caleb P. Jdarsh and one John S. Evans entered 
into an agn^ment in writing substantially as follows, namely : 

"Articles of agreement made and entered into this 8th day of October, in the year 
c/ our Lord 1810, by and between John 8. Evans, of Fort Sill, Indian Territory, 
United States of America, of the first part, and Caleb P. Marsh, of ^o. 51 West 
Thirty-fifth street, of the city, county, and State of New York, of the second part, 
witneeseth namely: 

" Whereas the said Caleb P. Marsh has received from General William W. Bel- 
knap. Secretary of War of the United States, the appointment of poit-trader at 
Fort Sill aforesaid ; and whereas the name oi John S Evans is to be filled into the 
commission of appointment of said post trader at Fort Sill aforesaid, by permission 
and at the instance and request of said Caleb P. Marsh, and for the purpose of car- 
rying out the terms of this agreement ; and whereas said John S. Evans is to hoIH 
said position of post-trader as aforesaid solely as the appointee of sAid Caleb P. 
Marab, and for the purposes hereinafter stated : 

"Now, therefore, said John S. Evans, in consideration of said appointment and 
the sum of |1 to him in hand paid by said Caleb P. Manh, the receipt of which is 
hereby acknowledged, hereby covenants and agrees to pay to said Caleb P. Marsh 
the sum of f 2.000 annually, payable qnarteriyui advance, in the city of New York 
aforesaid : said sum to be so payable during the first vear of ttiis agreement abso- 
lutely ana under all circumstances, anything hereinafter coutaioed to the contrary 
notwithstanding ; and thereafter said sum snail be so payable, unless increased or 
reduced in amount, in accordance with the subsequent provisions of this agreement 

" In consideration of the premises, it is mutually agreed between the parties 
aforesaid as follows, namely : 

" First. This agreement is made on the basis of seven cavalry companies of the 
United States Army, which are now stationed at Fort Sill aforesaid. 

* * Second. If at the end of the first vear of this agreement the forces of the United 
States Army stationed at Fort Siil atoresaid shall be increased or diminished not to 
exceed one hundred (100) men, then this agreement shall romain in full force and 
unchanged for the next year. If, however, the said forces shall bo increased or 
diminished beyond the number of one hundred (100) men, then the amount to be 
paid under this agreement by said John S. Evans to said Caleb P. Marsh shall be 
increased or reduced in accordance therewith and in proper proportion theroto. 
The above rule laid down for the continuation of this agreement at the close of the 
first year thereof shall be applied at the close of each succeeding year so long as 
this lu^reement shall remain m foroe and efibct. 

" Third. This agreement shall remain in force and efRsct so long as said Caleb P. 
Marsh shall hold or control, directly or indirectly, the appointment and position of 
poet-trader at Fort Sill aforesaid. 

" Fourth. This agreement shall take efllsct from the date and day the Secretary 
of War aforesaid shall sign the commission of post-trader at Fort Sill aforesaid, 
said commission to be issued to said John S. Evans at the inntance and request of 
said Caleb P. Marsh, and solely for the purpose of carrying out the provisions of 
this a>peement. 

" Fifth. Exception is hereby made in regard to the first quarterly payment under 
this agreement, it being agreed and nndorsUxKl that the same may be paid at any 
time within the next thirty days after the said Secretary of war shall sign the 
aforesaid commission of post-trauer at Fort Sill. 

" Sixth. Said Caleb P. Marsh is at all times, at the request of said John S. Evans, 
to use any proper influence he may have with said Secretary of War for the protec- 
tion of saio John S. Evans while in the discharge of his legitimate duties in the 
conduct of the business as post-trader at Fort Sill aforesaid. 

" Seventh. Said John 8. Evans is to conduct the said business of post-trader at 
Fort Sill aforesaid solely on his own responsibi lity, and in his own name ; it being 
expressly agreed and understood that sud Caleb P. Marsh shall assume no liability 
in the premises whatever. 

" Eighth. And it is expressly understood and agreed that the stipulations and 
covenants aforesaid are to apply to and bind the heirs, executors, and adminis- 
trators of the respective parties 

" In witness whereof, the parties to these pre«»nts have hereunto set their hands 
and seals, the day and year first above written. 

"JOHN S. EVANS, [bbal.! 
•*C. P. MABSH. [SKAL.] 

" Signed, sealed, and delivered in presence of— 
"E. T. Bartlbtt." 

That thereafter, to wit, on the 10th day of October, 1870, said Belknap, as Secre- 
tary of War aforesaid, did, at the instance and request of said Marsh, at the city 
of Washington, in the District of Columbia, appoint said John S. Evans to main- 
tain said tradine establishment at Fort Sill, the military post aforesaid, and in con- 
sideration of said appointment of said Evans so made by him as Secretary of War 
as aforesaid, the said Belknap did, on or about the 2d day of November, *1870, un- 
lawfully and corruptly receive from said Caleb P. Marsh the sum of |1,500, and 
that at divers times thereafter, to wit, on or about the 17th day of January, 1871, 
and at or about the end of each three months during the term of one whole year, 
the said William W. Belknap, while still in office as Secretary of War as aforesaid, 
did unlawfully receive from said Caleb P. Marsh like sums of $1,500 in considera- 
tion of the appointment of the said John S. Evans by him, the said Belknap, as 
Secretary of War as aforesaid, and in consideration of nis permitting said Evans to 
continue to maintain the said trading establishment at said military post during 
that time. Whereby the said William W. Belknap, who was then Secretary oi 
War as aforesaid, was guilty of high crimes and misdemeanors in office. 

The PRESIDENT pro tempore. In taking the vote on each article 
the Secretary will call the Senators in alphabetical order, and each 
Senator when called will rise in his place and to the final question pnt 
by the Presiding Officer will answer "guilty" or "not guilty" with 
his reasons, if any, as provided. The Secretary will call the first 
name on the roll. 

The Secretary called Mr. Alcorn. 

No response. 

The Secrrtart. Mr. Allison. 

Mr. ALLISON rose. 

The PRESIDENT»ro tempore, Mr. Senator Alusox, how sny yon 1 
Is the respondent, William W. Belknap, ffuilty or not guilty of high 
crimes and misdemeanors as charged in this article f 



Mr. ALLISON. Believing that the respondent was not impeachable 
when the impeachment was voted by the House of Representatives, / 
he being then a private citizen and not a civil officer of the United 
States, I answer "not Ruilty" for want of Jurisdiction. 

The Secretary, m. Anthony. 

Mr. ANTHOiJY rose. 

The PRESIDENT pro tempore, Mr. Senator Anthony, how say you t 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article f 

Mr. ANTHONY. Believing that the respondent was not a civil ^ 
officer of the United States and not liable to impeachment at the 
time when the impeachment was voted by the House of Representa- 
tives, I say " not guilty." 

The Secretary called the name of Mr. Barnum. 

No response. 

The Secretary. Mr. Bayard. 

Mr. BAYARD rose. 

The PRESIDENT pro tempore, Mr. Senator Bayard, how say yon 1 ^ 
Is the respondent, William W. Belknap, ffuilty or not guilty of high 
crimes and misdemeanors as charged in this article f 

Mr. BAYARD. Guilty. 

The Secretary called the name of Mr. Bogy. 

No response. 

The Secretary. Mr. Booth. 

Mr. BOOTH rose. 

The PRESIDENT pro tempore. Mr. Senator Booth, how say you f 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article f 

Mr. BOOTH. Guilty. Mr. President, if the question of jurisdic- 
tion were proposed, I should vote against it, my opinion upon that 
subject being unchanged; but I am clearly of opinion that it is 
competent for the Senate sitting as a court of imx>eachment to de- 
cide that question by ^ majority vote, and that such^Lecision hav- 
ing been made, it is the law of this case until reversed. [Manifesta- 
tions of applause in the galleries.] 

The PRESIDENT pro tempore. The Chair will take occasion to re- 
mind those occupying the galleries that no applause in the Senate 
Chamber is allowed. ^ 

Mr. SARGENT. I give notice that in case there is the indecorum 
of the faintest applause in the galleries, I shall ask that the galleries 
be cleared. 

The Secretary. Mr. Boutwell. 

Mr. BOUTWELL rose. 

The PRESIDENT pro tempore. Mr. Senator Boutwell, how say 
you f Is the respondent, William W. Belknap, guilty or not guilty oi 
high crimes and misdemeanors as charged in this article f 

Mr. BOUTWELL. Entertaining the opinion that the Senate has 
no constitutional authority to judge or to try William W. Belknap 
upon the articles of impeachment as presented by the House of Rep- 
resentatives, I answer "not guilty " as the only way open to me un- 
der the order of the Senate for the exercise of my constitutional rip;bt 
to say that I do not concur in these proceedings, whether the proceed- 
ings relate to the trial, to the judgment rendered, or to sentence pro- 
nounced in this case. 

The Secretary. Mr. Bruce. 

Mr. BRUCE rose. 

The PRESIDENT pro tenmore. Mr. Senator Bruce, how say you f 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article t 

Mr. BRUCE. For want of juri^iction to try the question of guilt, 
I answer. not guilty. 

The Secretary. Mr. Burnsidb. 

No response. 

The Secretary. Mr. Cameron, of Pennsylvania. 

Mr. CAMERON of Pennsylvania, rose. 

The PRESIDENTpro tempore, Mr. Senator Cameron, how say yon f 
Is the respondent, William W. Belknap, ffuilty or not guilty of high 
crimes and misdemeanors as charged in this article t 

Mr. CAMERON, of Pennsylvania. Guilty. 

The Secretary. Mr. Cameron, of Wisconsin. 

Mr. CAMERON, of Wisconsin, rose. 

The PRESIDENT pro tempore, Mr. Senator Cameron, how say you t 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article t 

Mr. CAMERON, of Wisconsin. Not guilty. I base my vote on the 
want of jurisdiction in the Senate to ti^ the respondent, he not being 
a civil officer of the United States at the time he was impeached by 
the House of Representatives. 

The Secretary. Mr. Christiancy. 

Mr. CHRISTIANCY rose. 

The PRESIDENT »ro tempore, Mr. Senator Christiancy, how say 
you 7 Is the respondent, William W. Belknap, ffui Ity or not guilty of 
nigh crimes and misdemeanors as charged in this article f 

Mr. CHRISTIANCY. Believing that the respondent was not im- 
peachable when the impeachment was voted by the House, he being 
then a private citizen and not a civil officer of the United States, I 
answer, not guilty. 

The Secretary. Mr. Clayton. 

No response. 
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The Secretary. Mr. Cockrell. 

Mr. COCKRELL rose. 

The PRESIDENT pro tempore. Mr. Senator Cockrell, how say 



you f Is the respondent, William W. Belknap, guilty or not guilty of 
nigh crimes and misdemeanors as charged in this article f 
Mr. COCKRELL. Guilty. 



The Secretary. Mr. Conkung. 

Mr. CONKLING rose. 

The PRESIDENT pro tempore, Mr. Senator Conkung, how say 
you t Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article f 

Mr. CONKLING. Forced by the order of a bare majority of the 
Senators voting, and less than a majority of the Senate, putting the 
question in this form, to declare by the words guilty or not guilty 
whether a conviction can lawfully take place on this impeachment, 
I do not vote on the facts or on the question of guilt or innocence in 
fact ; but I vote " not guilty " on the ground that in this country by the 
Constitution private citizens are not Impeachable ; civil officers, and 
they alone, are the subject of impeachment ; and Belknap is not, and 
when impeached by the House of Representatives was not, a civil 
officer, but a private citizen, and like other private citizens accused 
of crime triable before the judicial tribunals of the country where 
he has been indicted and now awaits his trial. 

The Secretary. Mr. Conover, 

Mr. CONOVER rose. 

The PRESIDENT pro tempore, Mr. Senator Conover, how say 
you t Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this futicle T 

Mr. CONOVER. Not guilty. 

TTie Secretary. Mr. Cooper. 

Mr. COOPER rose. 

The PRESIDENT pro tempore. Mr. Senator Cooper, how say you t 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article f 

Mr. COOPER. Guilty. 

The Secretary. Mr. Cragin. 

Mr. CRAGm rose. 

The PRESIDENT pro tempore. Mr. Senator Cragin, how say you T 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article f 

Mr. CRAGIN. Not guilty: because I believe the respondent was 
not impeachable when the Mouse of Representatives instituted pro- 
ceedings against him, he being then a private citizen, and not a civil 
officer of the United States. I vote "not guilty " because it is the only 
way under the order compelling me to vote guilty or not guilfcy that 
I can express my opinion that the Senate has no jurisdiction to try or 
(xmvict m this case. 

The Secretary. Mr. Davis. 

Mr. DAVIS rose. 

The PRESIDENTjpro tempore. Mr. Senator Davis, how say yout 
Is the respondent, William W. Belknap, ^piilty or not guilty of high 
crimes and misdemeanors as charged in this article f 

Mr. DAVIS. GuUty. 

The Secretary. Mr. Dawes. 

Mr. DAWES rose. 

The PRESIDENT ^o tempore. Mr. Senator Dawes, how say you f 
Is the respondent, William W. Belknap, guilty or not guilty of nigh 
crimes and misdemeanors as charged in this article T 

Mr. DAWES. GuUty. 

The Secretary. Mr. Dennis. 

Mr. DENNIS rose. 

The PRESIDENT pro tempore, Mr. Senator Dennis, how say you f 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this lurticle f 

Mr. DENNIS. Guilty. 

The Secretary. Mr. Dorsby. 

Mr. DORSEY rose. 

The PRESIDENT pro tempore. Mr. Senator Dorsey, how say you t 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in tnis article t 

Mr. DORSEY. Not guilty. I oast this vote without reference to 
the evidence or the facts in this case, but solely on the ground that 
under the Constitution of this countoy private citizens are not im- 
peachable. 

The Secretary. Mr. Eaton. 

Mr. EATON rose. 

The PRESIDENT »ro tempore, Mr. Senator Eaton, how say you f 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article f 

Mr. EATON. By the compulsory action of a minority of the Sen- 
ate I am forced to vote, and oeing firmly of the opinion that I have 
not the constitutional power to pronounce a conviction upon the ac- 
cused, because under and by the Constitution of the United States 
DO other persons than those holding civil offices under the United 
States can be subject to impeachment, therefore, that the Constitu- 
tion of the United States may not be violated in one of its most im- 
portant provisions, and without any consideration whatever of the 
facts in the case, but placing my action upon the sole ground that 
William W. Belknap waf> impeached by the House of Representatives 



when he was a private citizen of the United States, and in no consti- 
tutional sense liable to impeachment^ I say '*not guilty.'' 

The Secretary. Mr. Edmunds. 

Mr. EDMUNDS rose. 

The PRESIDENT pro tempore, Mr. Senator Edmxtnds, how say 
you f Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article f 

Mr. EDMUNDS. Guilty. 

The Secretary. Mr. Ferry. 

Mr. FERRY rose. 

The PRESIDENT jpro tempore, Mr. Senator Ferry, how say you t 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article T 

Mr. FERRY. Not guilty, believing that the respondent was not 
impeachable when the impeachment was voted by the House, he be- 
ing then a private citizen, and not a civil officer of the United States. 

The Secretary. • Mr. Freonghuysen. 

Mr. FRELINGHUYSEN rose. 

The PRESIDENT pro tempore. Mr. Senator Freunghuysen how 
say yout Is the respondent, William W. Belknap, guilty or not 
guilty of high crimes and misdemeanors as charged m this article t 

Mr. FRELINGHUYSEN. The Senate being judges of both the law 
and the fact cannot hold the respondent guilty without deciding that 
the House when it acted had the right to impeach the respondent. 
As the respondent was when impeached neither President nor Vice- 
President nor a civil officer of the United States, but a mere private 
citizen, I am of opinion that the House had not the right under the 
Constitution to impeach the respondent ; and therefore, for want ol 
jurisdiction, my vote is " not guilty." 

The Secretary. Mr. Goldthwaite. 

No response. 

The Secretary. Mr. Gordon. 

Mr. GORDON rose. 

The PRESIDENToro tempore. Mr. Senator Gordon, how say you t 
Is the respondent, William W. Belknap, gpuilty or not guilty of high 
crimes and misdemeanors as charged in this article f 

Mr. GORDON. Guilty. 

The Secretary. Mr. Hamilton. 

Mr. HAMILTON rose. 

The PRESIDENT pro tempore. Mr. Senator Hamilton, how say 
you T Is the respondent, William W. Belknap, guilty or not gtiilty of 
high crimes and misdemeanors as charged in this article T 

Sir. HAMILTON. Guilty. 

The Secretary. Mr. Habilin. 

Mr. HAMLIN rose. 

The PRESIDENTpro tempore, Mr. Senator Hamun, how say yon T 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article T 

Mr. HAMLIN. Not guilty. B^eving that the respondent was not 
impeachable when the impeachment was voted by the House of Rep- 
resentatives, he being then a private citizen and not a civil officer of 
the United States, I have answered "not guilty," as by the order un- 
der which I have been compelled to vote, that was the only manner 
in which I could express my judgment that the Senate has no juris- 
diction of the case and that the whole proceedings are void. 

The Secretary. Mr. Harvey. 

Mr. HARVEY rose. 

The PRESIDENT pro tempore. Mr. Senator Harvey, how say you f 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article T 

Mr. HARVEY. Believing that the question of jurisdiction in this 
case was heretofore determined by the court and that the evidence 
sustains the article, I vote " guilty." 

The Secretary. Mr. Hitchcock. 

Mr. Hitchcock rose. 

The PRESIDENT pro tempore, Mr. Senator Hitchcock, how say 
you t Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged m tnis article f 

Mr. HITCHCOCK. Guilty. 

The Secretary. Mr. Howe. 

Mr. HOWE rose. 

The PRESIDENTpro tempore, Mr. Senator Howe, how say you t 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes an d mi sdemeanors as charged in this article f 

Mr. HOWE. Not guilty, because my jud^ent must control my 
vote, because in my judgment the Constitution of the United States 
does not permit the impeachment of a private citizen and because by 
the change of a standing rule of the Senate, ordered yesterday, I am 
compelled to say " not guilty" to avoid voting for impeachment. 

The Secretary. Mr. Inoalls. 

Mr. INGALLS rose. 

The PRESIDENTpro tempore. Mr. Senator Ingalls, how say you f 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in tnis article f 

Mr. INGALLS. Being prevented by an order of the Senate from say- 
ing; whether I concur in the conviction of the respondent, as the Con- 
stitution provides ; or whether the impeachment is sustained, as the 
rules direct ; but believing that impeachment does not lie against a 
private citizen, and that therefore the Senate has no jurisdiction in 
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theoaose, without expressing anyopinion whatever upon the evidence, 
I answeri as a oonclaeion of law only, "not guilty." 

The Sbcrbtary. Mr. Johnston. 

No response. 

Mr. WITHERS. I wish to state at the request of my colleague 
[Mr. Johnston] that he is detained from his seat in the Senate by 
sickness. 

The Secretary. Mr. Jones, of Florida. 

Mr. JONES, of Florida, rose. 

The PRESIDENTpro temnore. Ma Senator Jones, how say youf 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in thi» article t 

Mr. JONES, of Florida. Entertaining the conviction, Mr. Presi- 
dent, that the Senate has no Jurisdiction in this case because the re- 
spondent at the timeof his impeachment was not a civil officer of the 
United States but a citizen of the State of Iowa, and being unable 
to assent to the doctrine that a majority of this body has the right to 
bind the consciences of the minority touching the power of the Sen- 
ate in cases of impeachment, I respectfully decline to vote unless 
compelled to do so by the Senate. 

The PRESIDENT pro tempore^ (to the Secretary.) Call the next. 

The Secretary. Mr. Jones, of Nevada. 

Mr. JONES, of Nevada, rose. 

The PRESIDENT pro tempore. Mr. Senator Jones, how say you f 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article t 

Mr. JONES, of Nevada. Not guilty. In voting thus I do not vote 
on the fa«ts or on the question of gtiilt or innocence in fact, but I 
vote not guilty on the ground that in this country private citizens 
are not impeachable ; civil officers, and they alone, are the subjects 
of impeachment. William W. Belknap was not when impeached by 
the House of Representatives and is not now a civil officer of the 
United States, but a private citizen, and like other citizen accused of 
crime, triable before the judicial tribunals of the country where he 
has been indicted and now awaits his trial. 

The Secretary. Mr. Kelly. 

Mr. KELLY rose. 

The PRESIDENTpro tempore, Mr. Senator Keli.y, how say youf 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this aurticle t 

Mr. KELLY. GuUty. 

The Secretary. Mr. Kernak. 

Mr. KERNAN rose. 

The PRESIDENT pro tempore. Mr. Senator Kernan, how say you T 
Is the respondent, William W. Belknap, guilty or not guilty of nigh 
crimes and misdemeanors as charged in this article f 

Mr. KERNAN. Guilty. 

The Secretary. Mr. Key. 

Mr. KEY rose. 

The PRESIDENT pro tempore. Mr. Senator Key, how say you f Is 
the respondent. William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article t 

Mr. KEY. Guilty. 

The Secretary. Mr. Looak. 

Mr. LOGAN rose. 

The PRESIDENT pro tempore. Mr. Senator Logan, what say you t 
Is the respondent, William W. Belknap, sniiltj or not guilty of high 
crimes and misdemeanors as charged in tnis article T 

Mr. LOGAN. Mr. President, secrion 4 of article 2 of the Constitution 
provides that "the President, Vice-President and all civil officers of 
the United States shall be removed from office on impeachment for, and 
conviction of , treason, bribeiy, or other high crimes and misdemeanors." 
Inasmuch as William W. Belknap was not a " civil officer of the United 
States^ at the time he was impeached by the House of Representatives, 
the Senate sitting as a court of impeachment has no legal authority to 
try him for the offenses charged. The Constitution in my judgment 
contemplates the impeachnient of persons in office as a mode of re- 
moval from office of persons who commit impeachable offenses and are 
not dismissed or put out of office by some otiier mode. I believe that 
disqualification can only be added to the Judgment of removal of the 
officer from office. The judgment of the Senate under the Constitu- 
tion in cases of impeachment must be removal from office, and inas- 
much as a person not holding an office cannot be removed from office, 
therefore for want of any constitutional authority the Senate of 
the United States cannot tiy a citizen of the United States on articles 
of impeachment for high crimes and misdemeanors he not holding a 
civil office at the time of the impeachment. Believing that I am 
not required to pronounce on the facts as a judge without jurisdic- 
tion to try the case, I vote " not guilty." 

The Secretary. Mr. McCreery. 

Mr. McCREERY rose. 

The PRESIDENT pro tempore. Mr. Senator McCreery, how say 
you f Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article f 

Mr. McCREERY. Guilty. 

The Secretary. Mr. McDonald. 

Mr. Mcdonald rose. 

The PRESIDENT pro tempore. Mr. Senator McDonald, how say 
youT Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as cliargcd in this article t 



Mr. Mcdonald. Guilty. 

The Secretary. Mr. McMillan. 

Mr. McMillan rose. 

The PRESIDENT pi*o tempore. Mr. Senator McMillan, how say 
you f Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article t 

Mr. McMillan. Not guUty, for want of jurisdiction. 

The Secretary. Mr. Maxey. 

No response. 
. The Secretary. Mr. Merrimon. 

Mr. MERRIMON rose. 

The PRESIDENT pro tempore. Mr. Senator Merrimon, how say 
you t Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article f 

Mr. MERRIMON. GuUty. 

The Secretary. Mr. Mitchell. 

Mr. MITCHELL rose. 

The PRESIDENTpro tempore. Mr. Senator Mttchell, how say you t 
Is the respondent, William W. Belknap, ffuilty or not guilty of high 
crimes and misdemeanors as charged in this article f 

Mr. MITCHELL. Guilty. 

The Secretary. Mr. Morrill. 

Mr. MORRILL rose. 

The PRESIDENT pro tempore. Mr. Senator Morrill, how say you f 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article t 

Mr. MORRILL. Guilty. 

The Secretary. Mr. Morton. 

No response. 

Mr. SHERMAN. I regret to say that the Senator from Indiana 
[Mr. Morton] fell in his cominitt«e-room not long since and is now 
suffering severe pain, or he would be present to voto. He has requested 
me to make this announcement to tne Senate, hoping that he will be 
present before the close of the vote. 

The PRESIDENT pro tempore^ (to the Secretary.) Call the next. 

The Secretary. Mr. Norwood. 

Mr. NORWOOD rose. 

The PRESIDENT pro tempore. Mr. Senator Norwood, how say 
you t Is the respondent, William W. Belknap, ^ilty or not guilty of 
high crimes and misdemeanors as charged in this article f 

Mr. NORWOOD. GuUty. 

The Secretary. Mr. Oolesdy. 

Mr. OGLESBY rose. 

The PRESIDENTpw tempore. Mr. Senator Oglesdy, how say yon f 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article t 

Mr. OGLESBY. The question of jurisdiction in this case raised by 
the pleadings having been settled by the Senate, though adversely to 
my understanding of the Constitution, nothing is left but to pass 
upon the proofe under each article. As I do not enterta/n a reasona- 
ble doubt of guilt under this article, my vote is "guilty." 

The Secretary. Mr. Paddock. 

Mr. PADDOCK rose. 

The PRESIDENT pro tempore. Mr. Senator Paddock, how say 
you f Is the respondent, William W. Belknap, ^Ity or not guilty of 
nigh crimes and misdemeanors as charged in this article T 

Mr. PADDOCK. Having once voted against jurisdiction in this 
case I cannot now vote for the conviction of the respondent, who, in 
my opinion, is not amenable to this court. Absence of authority to 
hold the accused when impeached, he being then as now a private 
citizen and in no sense a civil officer of the United States, continues 
throughout until final judgment, and I vote now as then, for want 
of Jurisdiction, " not guilty." 

The Secretary. Mr. Patterson. 

Mr. PATTERSON rose. 

The PRESIDENT pro tempore. Mr. Senator Patterson, how say 
you t Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article f 

Mr. PATTERSON. On the jurisdictional inquiry I have no great 
difficulty. But because, as I understand it, a conviction is asked 
under this article for bribery as defined Vy the etatnte^ as by that stat- 
ute the accused must have received, asked, or accepted the money or 
other thing with intent to have Ma decision or action on some queetiony 
matter, cause, or proceeding influenced therehyj and as the testimony so 
far from satisfying me of this cardinal fact, thie intent, this influence, 
the very pivot or hinge upon which the whole offense of bribery 
turns, beyond a reasonable doubt, is quite wanting in everything like 
directness and force or any approach to conclusiveness, (and I am not 
called upon to go beyond this,) I feel bound to vote " not guiliy.^' 

The Secretary. Mr. Randolph. 

Mr. RANDOLPH rose. 

The PRESIDENT pro tempore. Mr. Senator Randolph, how say 
youf Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article f 

Mr. RANDOLPH. Guilty. 

The Secretary. Mr. Ransom. 

Mr. RANSOM rose. 

The PRESIDENTpro tempore. Mr. Senator Ransom, how say you f 
Is the respondent^ William W. Belknap, guilty or not guilty of high 
crimes ana misdemeanors as charged in this article f 



Digitized by 



Google 



346 



TRIAL OF WILLIAM W. BELKNAP. 



Mr. RANSOM. Guilty. 

The Secretary. Mr. Robertson. 

Mr. ROBERTSON rose. 

The PRESIDENT pro tempore. Mr. Senator Robertson, how say 
youT Is the respondent, William W. Belknap, ^ilty or not guilty of 
nigh crimes and misdemeanors as charged in this article t 

Mr. ROBERTSON. Guilty. 

The Secretary. Mr. Sargent. 

Mr. SARGENT rose. 

The PRESIDENT pro tempore. Mr. Senator Sargent, how say you f 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeaners as charged in this article t 

Mr. SARGENT. Guilty. 

The Secretary. Mr. Saulsbury. 

Mr. SAULSBURY rose. 

The PRESIDENT pro tempore, Mr. Senator Saulsbury, how say 
you T Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article t 

Mr. SAULSBURY. Guilty. 

The Secretary. Mr. Sharon. 

No response. 

The Secretary. Mr. Sherman. 

Mr. SHERMAN rose. 

The PRESIDENT pro tempore, Mr. Senator Sherman, how say you t 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article! 

Mr. SHERMAN. Guilty. 

The Secretary. Mr. Spencer. 

Mr. SPENCER rose. 

The PRESIDENT pro tempore, Mr. Senator Spencer, how say 
you T Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article f 

Mr. SPENCER. Believing that the Senate has no jurisdiction and 
that the entire proceedings are void, I vote "not guilty" on that 
ground. 

The Secretary. Mr. Stevenson. 

Mr. STEVENSON rose. 

The PRESIDENT vro tempore. Mr. Senator Stevenson, how say 
yonf Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged m this article f 

Mr. STEVENSON. Guilty. 

The Secretary. Mr. Thurman. 

Mr. THURMAN rose. 

The PRESIDENT pro tempore. Mr. Senator Thurwean, how say 
you f Is the respondent, William W. Belknap, piilty or not guilty of 
high crimes and misdemeanors as charged in this article T 

Mr. THURMAN. Guilty. 

The Secretary. Mr. Wadleigh. 

Mr. WADLEIGH rose. 

The PRESIDENT wro tempore, Mr. Senator Wadleigh, how say 
you f Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged m this article t 

Mr. WADLEIGH. Guilty. 

The Secretary. Mr. Wallace. 

Mr. WALLACE rose. 

The PRESIDENT pro tempore, Mr. Senator Wallace, how say 
you f Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged m this article f 

Mr. WALLACE. Guilty. 

The Secretary. Mr. West. 

Mr. WEST rose. 

The PRESIDENT t^o tempore, Mr. Senator West, how say you f 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article T 

Mrw WEST. Believing that the Senate has jurisdiction of the trial 
of impeachments only in the case of a civil officer, and not of a pri- 
vate citizen, I vote '^ not guilty '' on that ground. 

The Secretary. Mr. Whyte. 

Mr. Whyte rose. 

The PRESIDENT pro tempore. Mr. Senator Whyte, how say you t 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article T 

Mr. WHYTE. Guilty. 

The Secretary. Mr. Windom. 

Mr. Windom rose. 

The PRESIDENT pro tempore, Mr. Senator Windom, how say you t 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article f 

Mr. WINDOM. For lack of jurisdiction, and without expressing 
any opinion upon the evidence, I answer "not guilty." 

The Secretary. Mr. Withers. 

Mr. WITHERS rose. 

The PRESIDENT pro tempore, Mr. Senator Withers, how say you t 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article f 

Mr. WITHERS. Guilty. 

The Secretary. Mr. Wright. 

Mr. WRIGHT rose. 

The PRESIDENT pro tempore. Mr. Senator Wright, how say you T 



Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged intuis article t 

Mr. WRIGHT. Mr. President, for reasons stated when the juris- 
dictional inquiry was before us, I have no difficulty upon that point. 
If I had, I should feel that the resolve of the Senate had settled it for 
me in the present attitude of this case, and that it must so remain 
until reversed or set aside ; but because, as I underst>and it, a convic- 
tion under this article is asked for bribery as defined by the statute, 
as by that statute the accused must have received, asked, or accoptep 
the money or other thing with antent to have his decision or action 
on some question, matter, cause, or proceeding influenced thereby, 
and as the testimony so far from satisfying me of this cardinal fact, 
this intent, this influence, the very pivot or hinge on which the whole 
offense of bribery tums~I say because it does not satisfy me upon 
this point beyond a reasonable doubt, and because it is quite wanting 
in everything like directness and force or any approach to conclu- 
siveness, (and I am not called to go beyond this,) I feel bound to vote 
'^ not guilty.'' My grounds for this conclusion I shall state more at 
length in the briei opinion which I shall file under the rule. 

Mr. COCKRELL. Mr. President, I desire to state that my col- 
league, Mr. Bogy, is detained at home in consequence of the death of 
his daughter. 

The PRESIDENT pro tempore. The Secretary will read the names 
of those voting. 

The Secreta^ read the names of those voting guilty, and not guilty, 
as follows : . 

GUTLTY— Messrs. Bayard, Booth, Cameron of Pennsylvania, Cockrell» Cooper, 
Davis, Dawes, Dennis, Edmonds, Gordon. Hamilton, Harvey. Hitohcook, Kelly, 
Eernan. Key, McCreery, Id cDonald, Merrimon, Mitchell, Morrill, Norwood, O^cles- 
by, Randolpn. Ransom, Robertson, sarffont, Saalsbury, Shei-man, Stevenson, Thur- 
man, Wadleigh, Wallace, Whyte, and withers— 35. 

NOT GtriLTT—Messrs. AllisoD, Anthony, Boutwoll, Brace. Cameron of Wiscon- 
sin, ChristiaDoy, Conklin?, Conover, Craein, Dorsey, Eaton. Ferry, Frelinghnyacn, 
Hamlin, Howe, Ingalls, Jones of Nevada, Logan, MoMiUaD, Paddock, Patterson, 
Spencer, W«)st, Windom, and Wright^25. 

Mr. CONKLING. I inquire whether one additional member of the 
Senate was not present and so announced T 

The PRESIDENT pro tempore. He was, but did not vote. On this 
article 35 Senators vote "guilty" and 25 Senators vote "not guilty," 
and one has declined to vote. Two-thirds of the members present 
not sustaining the first article, the respondent is acquitted upon tliis 
article. The Secretary will read the next article. . 

The Secretary read article 2, as follows : 

Abticli IL 

That said William W. Belknap, while he was in office as Secretary of War of 
the United States of America, old, at the city of WashinG^ton. lu the Distiict of 
Columbia, on tiie 4tb day of November, 1873, willfully, corruptly, aud unlawfully 
take and receive from one Caleb P. Marsh the sum of «1,500, in consideration that 
he would continue to permit one John S. Evans co maintain a trading establiMhniont 
at Fort Sill, a military post of the United States, which said establishment said 
Belknap, as Secretary of War as aforesaid, was authorized by law to permit to be 
maintained at said military post, and which the said Evans hail been before that 
time appointed by said Belknap to maintain; and that said Belknap, as Secn^tary 
of War as aforesaid, for said consideration, did corruptly permit the said E\-ans to 
continue to maintain the said trading establishment at said mllltarypost And so 
the said Belknap was thereby guilty, while he was Secretary of war, of a high 
misdemeanor in nis said office. 

The PRESIDENT pro tempore. The Secretary will call the roll of 
Senators alphabetically. 

The Secretary. Mr. Alcorn. 

No response. 

The Secretary. Mr. Alijson. 

Mr. ALLISON rose. 

The PRESIDENT pro tempore, Mr. Senator Allison, how say you T 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article f 

Mr. ALLISON. Mr. President, I answer "not guilty; " basing my 
vote upon this article on the same ground that I stated in regard 
to the first article, namely, that Mr. Belknap when impeached by the 
House of Representatives was a priv{bt« citizen and not a civil officer 
of the United States within the meaning of the Constitution. 

The Secretary. Mr. Anthony. • 

Mr. ANTHONY rose. 

The PRESIDENT pro tempore. Mr. Senator Anthony, how say 
you f Is the respondent, William W. Belknap, guilty or not guilty 
of a high misdemeanor as charged in this article T 

Mr. ANTHONY. Believing that the respondent was not a civil 
officer of the United States, and was noc liable to impeachment when 
impeachment was voted by the House of Representatives, I say "not 
guilty." 

The Secretary. Mr. Barnum. 

No response. 

The Secretary. Mr. Bayard. 

Mr. BAYARD rose. 

The PRESIDENT pro tempore, Mr. Senator Bayard, how say you t 
Is the respondent, William W: Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article i 

Mr. BAYARD. Guilty. 

The Secretary. Mr. Bogy. 

No response. 

The Secretary. Mr. Booth. 

Mr. BOOTH rose. 
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The PRESIDENT pro tempore, Mr. Senator Booth, how say yon t 
Is the respondent, William W. Belknap, gnilty or not gnilty of a high 
misdemeanor as charged in this article t 

Mr. BOOTH. Guilty. 

The Secretary. Mr. Boutwbll. 

Mr. BOUTWELL rose. 

The PRESIDENT pro Umpore. Mr. Senator Boutwell, how say 
yon t Is the respondent, William W. Belknap, guilty or not guilty 
of a high misdemeanor as charged in this article f 

Mr. BOUTWELL. I say " not guilty," and for the reasons stated in 
oonneotion with my vote upon the charges contained in the first 
article. 

The Secretary. Mr. Bruce. 

Mr. BRUCE rose. 

The PRESIDENT pro tempore, Mr. Senator Bruce, how say you T 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article 7 

Mr. BRUCE. For the reasons already stated on the first article, I 
answer " not guilty." 

The Secretary. Mr. Burnside. 

No response. 

The Secretary. Mr. Cameron, of Pennsylvania. 

Mr. CAMERON, of Pennsylvania, rose. 

The PRESIDENT pro tempore, Mr. Senator Caheron, how say 
you f Is the respondent, William W. Belknap, guilty or not guilty of 
a high misdemeanor as charged in this article t 

Mr. CAMERON, of Pennsylvania. Guilty. 

The Secretary. Mr. Cameron, of Wisconsin. 

Mr. CAMERON, of Wisconsin, rose. 

The PRESIDENT pro tempore, Mr. Senator Cameron, how say 
you f Is the respondent, William W. Belknap, guilty or n Dt guilty of 
a hi^h misdemeanor as charged in this article T 

Mr. CAMERON, of Wisconsin, Not gnilty, for want of j nrisdiction. 

The Secretary. Mr. Christiancy. 

Mr. CHRISTIANCY rose. 

The PRESIDENT pro tem^e. Mr. Senator Christiancy, how say 
you f Is the respondent, William W. Belknap, guilty or not guilty of 
a high misdemeanor as charged in this article f 

Mr. CHRISTIANCY. For the reasons I have stated ahready in re- 
gard to the first article, I say "not guilty." 

The Secretary. Mr. Clayton. 

No response. 

The Secretary. Mr. Cocerbll. 

Mr. COCKRELL rose. 

The PRESIDENT pi'o tempore. Mr. Senator Cockrell, how say yon f 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article f 

Mr. COCKRELL. Guilty. 

The Secretary. Mr. Conkling. 

Mr. CONKLING rose. 

The PRESIDENT pro tempore, Mr. Senator Conkling, how say you f 
Is the respondent. William W. Belknap, guilty or not guilty of a nigh 
misdemeanor as cnarged in this article 7 

Mr. CONKLING. ^ This impeachment being against a private citi- 
zen, who holds no civil office and held none when impeached, the Con- 
stitution, as I understand it, does not tolerate such a proceeding, and 
therefore I vote ''not guilty," not being permitted, owing toa chan^ 
in the standing rules of the Senate made yesterday by twenty-six 
Senators, to express in any other way my Judgment that the whole 
proceeding is void. 

The Secretary. Mr. Conovbr. 

Mr. CONOVER rose. 

The PRESIDENT pro tempore, Mr. Senator Conovbr, how say you f 
Is the respondent. William W. Belknap, guilty or not guilty of a high 
misdemeanor as cnarged in this article t 

Mr. CONOVER. Not guilty. 

The Secretary. Mr. Cooper. 

Mr. COOPER rose. 

The PRESIDENT wro tempore. Mr. Senator Cooper, how say yon f 
Is the respondent, William W. Belknap, gnilty or not guilty of a high 
misdemeanor as cnarged in this article T 

Mr. COOPER. GuUty. 

The Secretary. Mr. Cragin. 

Mr. CRAGIN rose. 

The PRESIDENT pro tempore, Mr. Senator Cragin, how say youf 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article f 

Mr. CRAGIN. Without attempting to decide whether the charges 
against William W. Belknap as contained in this article are proven 
or not proven, I vote " not guilty," for the same reasons that I gave for 
my vote upon the first article. 

The Secretary. Mr. Davis. 

Mr. DAVIS rose. 

The PRESIDENTpro tempore, Mr. Senator Davis, how say you f 
Is the respondent. William W. Belknap, guilty or not guilty of a high 
misdemeanor as cnarged in this article f 

Mr. DAVIS. Guilty. 

The Secretary. Mr. Dawes. 

Mr. DAWES rose. 

The PRESIDENT jwo tempore, Mr. Senator Dawes, how say yout 



Is the respondent, William W. Belknap, guilty or not guilty of the 
high misdemeanor as charged in this article f 

Mr. DAWES. Guilty. 

The Secretary. Mr. Dennis. 

Mr. DENNIS rose. 

The PRESIDENT pro tempore. Mr. Senator Dennis, how say yon t 
Is the respondent, William W. Belknap, guilty or not guilty of a 
high misdemeanor as charged in this article? 

Mr. DENNIS. GuUty. 

The Secretary. Mr. Dorsby. 

Mr. DORSEY rose. 

The PRESIDENT pro tempore. Mr. Senator Dorsey, how say you t 
Is the respondent, William W. Belknap, gnilty or not guilty of a' 
high misdemeanor as charged in this article f 

Mr. DORSEY. For the reasons already assigned, I vote " not guilty.' 

The Secretary. Mr. Eaton. 

Mr. EATON rose. 

The PRESIDENT pro tempore, Mr. Senator Eaton, how say you t 
Is the respondent, William W. Belknap, guilty or not gnilty of a high 
misdemeanor as charged in this article f 

Mr. EATON. Not gnilty, for the reasons which I gave as govem- 
ingmy vote upon the first of these articles. 

The Secretary. Mr. Edmunds. 

Mr. EDMUNDS rose. 

T>he PRESIDENTpro tempore, Mr. Senator Edmunds, how say yon f 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article T 

Mr. EDMUNDS. Gnilty. 

The Secretary. Mr. Ferry. 

Mr. FERRY rose. 

The PRESIDENT pro tempore, Mr. Senator Ferry, how say yout 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article t 

Mr. FERRY. Not gnilty, for the same reasons upon which I based 
my conclusion in connection with the first article. 

The Secretary. Mr. Freunghuysen. 

Mr. FRELINGHUYSEN rose. 

The PRESIDENT pro tempore. Mr. Senator Frelinghuysen, how 
say you f Is the respondent, William W. Belknap, guilty or not guilty 
of a high misdemeanor as charged in this article f 

Mr. FRELINGHUYSEN. For the reasons I have given in response 
to the first article and for the reason stated in my opinion which is 
in the record, " not guilty." 

The Secretary. Mr. Goldthwaitb. 

No response. 

The Secretary. Mr. Gordon. 

Mr. GORDON rose. 

The PRESIDENT ^o tempore, Mr. Senator Gordon, how say you t 
Is the respondent, William W. Belknap, gnilty or not guilty of a high 
misdemeanor as charged in this article f 

Mr. GORDON. Guilty. 

The Secretary. Mr. Hamilton. 

Mr. HAMILTON rose. 

The PRESIDENT mo tempore, Mr. Senator Hamilton, how say 
you t Is the respondent, William W. Belknap, guilty or not guilty 
of a high misdemeanor as charged in this article T 

Mr. HAMILTON. GuUty. 

The Secretary. Mr. Hamun. 

Mr. HAMLIN rose. 

The PRESIDENT pro tempore, Mr. Senator Hamlin, how say you t 
Is the respondent, William W. Belknap, gnilty or not guilty of a high 
misdemeanor as charged in this article f 

Mr. HAMLIN. For the same reasons which I gave upon the first 
article, I vote " not guilty." 

The Secretary. Mr. Harvey. 

Mr. HARVEY rose. 

The PRESIDENT pro tempore, Mr. Senator Harvey, how^ay you f 
Is the respondent, William W. Belknap, gnilty or not guilty of a high 
misdemeanor as charged in this article f 

Mr. HARVEY. For the same reasons stated for my vote on the 
first article, I vote on this article *^ guilty." 

The Secretary. Mr. Hitchcock. 

Mr. HITCHCOCK rose. 

The PRESIDENT »ro tempore, Mr. Senator Hitchcock, how say 
you t Is the responaent, William W. Belknap, gnilty or not gnilty 
of a high misdemeanor as charged in this article f 

Mr. HITCHCOCK. Guilty. 

The Secretary. Mr. Howe. 

Mr. HOWE rose. 

The PRESIDENT pro tempore, Mr. Senator Hows, how say yout 
Is the respondent. William W. Belknap, gnilty or not gnilty of a high 
misdemeanor as cnarged in this article f 

Mr. HOWE. NotguUty. 

The Secretary. Mr. Ingalls. 

Mr. INGALLS rose. 

The PRESIDENT pro tempore. Mr. Senator Ingalls, how say youf 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article f 

Mr. INGALLS. Upon the grounds previously assigned in my re- 
sponse to the first article, I answer "not gnilty.'' 
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Th6 Secretary. Mr. Johnston. 
No response. 

The Secretary. Mr. Jones, of Florida. 
No response. 

The Secretary. Mr. Jones, of Nevada. 
Mr. JONES, of Nevada, rose. 

The PRESIDENT pro tempore, Mr. Senator Jones, how say yon t 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article T 
Mr. JONES, of Nevada. Not guilty. 
The Secretary. Mr. Kelly. 
Mr. KELLY rose. 

The PRESIDENT pro tempore, Mr. Senator Kelly, how say you t 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article t 
Mr. KELLY. Guilty. 
The Secretary. Mr. Ksrnan. 
Mr. KERNAN rose. 

The PRESIDENTpro tempore, Mr. Senator Kernan, how say you f 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article f 
Mr. KERNAN. Guilty. 
The Secretary. Mr. Key. 
Mr. KEY rose. 

The PRESIDENT pro tempore, Mr. Senator Key, how say you f 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article f 
Mr. KEY. Guilty. 
The Secretary. Mr. Logan. 
Mr. LOGAN rose. 

The PRESIDENTpro tempore. Mr. Senator Logan, how say you f 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article f 

Mr. LOGAN. Mr. President, for the same reasons I stated for my 
vote on the tirst article, and believing that this proceeding asainst a 
private citizen is fraught with great danger in setting a precedent for 
the unlawful exercise of power in the future, I vote "not guilty." 
The Secretary. Mr. mcCreery. 
Mr. McGREERY rose. 

The PRESIDENT pro tempore, Mr. Senator McCreery, how say 
you f Is the respondent, William W. Belknap, guilty or not guilty 
of a high misdemeanor as charged in this article T 
Mr. McCREERY. Guilty. 
The Secretary. Mr. McDonald. 
Mr. Mcdonald rose. 

The PRESIDENT pro tempore, Mr. Senator McDonald, how say 
you T Is the respondent, William W. Belknap, guilty or not guilty 
of a high misdemeanor as charged in this article f 
Mr. Mcdonald. Guilty. 
The Secretary. Mr. McMillan. 
Mr. McMillan rose. 

The PRESIDENT pro tempore, Mr. Senator McMillan, how say 
you t Is the respondent, William W. Belknap, guilty or not guilty 
of a high misdemeanor as charged in this article f 
Mr. McMillan. Not guilty, for want of Jurisdiction. 
The Secretary. Mr. Maxey. 
Mr. MAXEY rose. 

The PRESIDENT pro tempore, Mr. Senator Maxey, how say you t 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article f 
Mr. MAXEY. Guilty. 
The Secretary. Mr. Merrimon. 
Mr. MERRIMON rose. 

The PRESIDENT pro tempore, Mr. Senator Merrimon, how say 
you t Is the respondent, William W. Belknap, guilty or not guilty of 
a high misdemeanor as charged in this article f 
Mr. MERRIMON. Guilty. 
The Secretary. Mr. Mitchell. 
Mr. MITCHELL rose. 

The PRESIDENT pro tempore, Mr. Senator Mitchell, how say 
you f Is the respondent, WiUiam W. Belknap, guilty or not guilty of 
a high misdemeanor as charged in this article t 
Mr. MITCHELL. GuUty. 
The Secretary. Mr. Morrill. 
Mr. MORRILL rose. 

The PRESIDENT pro tempore, Mr. Senator Morrill, how say 
you t Is the respondent, William W. Belknap, guilty or not guilty of 
a high misdemeanor as charged in this article f 
Mr. MORRILL. Guilty. 
The Secretary. Mr. Morton. 
No response. 

The Secretary. Mr. Norwood. 
Mr. NORWOOD rose. 

The PRESIDENT pro tempore, Mr. Senator Norwood, how say 
you t Is the respondent, William W. Belknap, guilty or not guilty of 
a high misdemeanor as charged in this article t 
Mr. NORWOOD. Guilty. 
The Secretary. Mr. Oolesby. 
Mr. OGLESBY rose. 
The PRESIDENT pro tempore, Mr. Senator Oglesby, how say 



you f Is the respondent, William W. Belknap, guilty or not guilty of 
a high misdemeanor as charged in this article T 

Mr. OGLESBY. Under the statement made before as applicable to 
the first charge and to this alike, *' guilty." 

The Secretary. Mr. Paddock. 

Mr. PADDOCK rose. 

The PRESIDENT pro tempore, Mr. Senator Paddock, how say you t 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article T 

Mr. PADDOCK. Salieving that under a republican form of gov- 
ernment like ours the impeachment rules of a monarchical govern- 
ment like that of Great Britain should not furnish the Ught by which 
the Constitution shall be interpreted, and that such jurisdiction as is 
claimed in this case is without warrant of authority in the Constitu- 
tion except through such interpretation and for the reasons before 
assigned, I vote " not guilty." 

The Secretary. Mr. Patterson. 

Mr. PATTERSON rose. 

The PRESIDENT pro tempore, Mr. Senator Patterson, how say 
you f Is the respondent, William W. Belknap, guilty or not guilty 
of a high misdemeanor as charged in this article f 

Mr. PATTERSON. Not guilty. 

The Secretary. Mr. Randolph. 

Mr. RANDOLPH rose. 

The PRESIDENT pro tempore, Mr. Senator Randolph, how say 
you f Is the respondent, William W. Belknap, guilty or not guilty 
of a high misdemeanor as charg^ in this article T 

Mr. RANDOLPH. Guilty. 

The Secretary. Mr. Ransom. 

Mr. RANSOM rose. 

The PRESIDENT pro tempore, Mr. Senator Ransom, how say you t 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article f 

Mr. RANSOM. Gmlty. 

The Secretary. Mr. Robertson. 

Mr. ROBERTSON rose. 

The PRESIDENT pro tmpore, Mr. Senator Robertson, how say 
you t Is the respondent, William W. Belknap, guilty or not guilty 
of a high misdemeanor as charged in this article 1 

Mr. ROBERTSON. Guilty. 

The Secretary. Mr. Sargent. 

Mr. SARGENT rose. 

The PRESIDENT pro tempore, Mr. Senator Sargent, how say yout 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article t 

Mr. SARGENT. Guilty. 

The Secretary. Mr. Saulsbury. 

Mr. SAULSBURY rose. 

The PRESIDENT pro tempore, Mr. Senator Saulsbury, how say 
you t Is the respondent, William W. Belknap, guilty or not guilty 
of a high misdemeanor as charged in this article f 

Mr. SAULSBURY. Guilty. 

The Secretary. Mr. Sharon. 

No response. 

The Secretary. Mr. Sherman. 

Mr. SHERMAN rose. 

The PRESIDENT pro tempore, Mr. Senator Sherman, how say you f 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article T 

Mr. SHERMAN. Guilty. 

The Secretary. Mr. Spencer. 

Mr. SPENCER rose. 

The PRESIDENT pro tempore, Mr. Senator Spencer, how say you f 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article T 

Mr. SPENCER. For reasons before stated I vote " not guilty." 

The Secretary. Mr. Stevenson. 

Mr. STEVENSON rose. 

The PRESIDENT pro tempore, Mr. Senator Stevenson, how say 
you f Is the respondent, Wuliam W. Belknap, guilty or not guilty 
of a high misdemeanor as chaiged in this article f 

Mr. STEVENSON. Guilty. 

The Secretary. Mr. Thurman. 

Mr. THURMAN rose. 

The PRESIDENT pro tempore, Mr. Senator Thurman, how say 
you f Is 'the respondent, William W. Belknap, guilty or not guilty of 
a high misdemeanor as charged in this article f 

Mr. THURMAN. Guilty. 

The Secretary. Mr. Wadleigh. 

Mr. WADLEIGH rose. 

The PRESIDENT pro tempore, Mr. Senator Wadleigh, how say 
you f Is the respondent, William W. Belknap, guilty or not guilty of 
a high misdemeanor as charged in this article t 

Mr. WADLEIGH. Guilty. 

The Secretary. Mr. Wallace. 

Mr. WALLACE rose. 

The PRESIDENT pro tempore, Mr. Senator Wallace, how say 
you t Is the respondent, William W. Belknap, guilty or not guil ty of 
a high misdemeanor as charged in this article f 

Mr. WALLACE. Guilty. 
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The Secrbtart. Mr. West. 

Mr. WEST rose. 

The PRESIDENT ^ro tempore, Mr. Senator West, how say yon f Is 
the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as chaived in this article t 

Mr. WEST. For the reasons already assigned by me in giving my 
vote upon the first article, I vote "not guilty." 

The Secretary. Mr. Whytb. 

Mr. WHYTE rose. 

The PRESIDENT yro temvore. Mr. Senator Whytb, how say you f 
Is the respondent, William W. Belknap, guilty or not guilty of a nigh 
misdemeanor as charged by this article T 

Mr. WHYTE. Guilty. 

The Secretary. Mr. Windom. • 

Mr. WINDOM rose. 

The PRESIDENTpro tempore, Mr. Senator Windom, how say you f 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article T 

Mr. WINDOM. Believing the proceedings in this case to be void 
for lack of Jurisdiction, ana without expressing an opinion upon the 
evidence, I answer "not guilty." 

The Secretary. Mr. Witi-wrs. 

Mr. WrrHERS rose. 

The PRESIDENT pro tempore. Mr. Senator Withers, how say youf 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article f 

Mr. WITHERS. Guilty. 

The Secretary. Mr. Wright. 

Mr. WRIGHT rose. 



The PRESIDENTpro tempore, Mr. Senator Wright, how say you t 
Is the respondent, WlUiam W. Belknap, ffuilty 
misdemeanor, as charged in this article 7 



' or not guilty of a high 



Mr. WRIGHT. For reasons stated in gi;nng my vote under the first 
article, which reasons I need not here repeat, I vote ^* not guilty.'' 

The PRESIDENT pro tempore. The Secretary will read the names 
of those voting. 

The Secretary read the names as follows : 

OinLTY— Messrs. B«vard, Booth, Cameron of PeDDsylvanift, Cookrell, Cooper, 
Davis, Dawes, Dennis, Edmands, G^nlon, Hamilton, Harvey, Hitchcock, Kelly, 
Keman, Key, McCreery, McDonald, Maxey, Merrimon, MitcheU, MorriJl, Nor- 
wood, Oglesby, Randolph, Ransom, Bobortaon, Sarsent, SanUbnry, Shermui, Ste- 
venson, Thurman, Wadleigh, Wallace, Whytiv and withers— 3«. 

NOT GUILTY— Messrs. Allison, Anthony, Bontwell, Bmoe, Cameron of TVls- 
Qonsin, Christianoy, Conkline. Conover, Cragin, Dorsey. Eaton, Ferry, Frelinghuy- 
sen, Hamlin, Howe, Intn^ls, Jones of Nevada. Logan, McMillan, Paddock, Patter- 
son, Spencer, West, Wind<Mn, and Wright^SS. 

The PRESIDENT pro tempore. On this article thirty-six Senators 
vote guilty and twenty-five Senators vote not gnilty. Two-thirds of 
the members present not sustaining the second article, the respondent 
is acquitted on this article. The Secretary will read the next article. 

The Secretary read article 3, as follows : 
Abticlb in. 

That said WiUiAm W. Belknap was Secretary of War of the United States of 
America before and daring the month of October, 1870. and continued in office as 
such Secretary of War nntil the 3d day of March, 1876; that as Secretary of War 
as aforesaid said Belknap had authority, nnder the laws of the United States, to 
appoint a person to maintain a trading establishment at Fort Sill, a military post 
oi the United States, not in the vicinity of any city or town ; that on the lOth day 
of October, 1670, said Belknap, as Secretary of War as aforesaid, did, at the city of 
Waahinston, in the District of Colombia, appoint one John S. Evans to mainuiin 
said trading establishment at said military post and that said John S. Evans, by 
virtue of said appointment, has since, till the ad day of March, 1876, maintained a 
trading establisnment at said militanr post, and that said Evans, on the 8th day of 
October, 1870, before he was so appointed to maintain said trading establishment 
as aforesaid, and in order to procure said appointment and to be continued therein, 
agreed with one Caleb P. Marsh that, in consideration that said Belknap woidd 
appoint him, the said Evans, to maintain said trading establishment at said mili- 
tary post, at the instance and request of said Marsh, he, the said Evans, would pay 
to him a large sum of money, quarterly, in advance, from the date of his said ap- 
pointment by said Belknap, to wit, $1S,000 during the year immediately fbUowing 
the 10th day of October, 1870, and other large sums of money, quarterly, during each 
x».^*i-- ^u ij T, .-__i^ 1. ,...,^ 1 Belknap to maintain said 

tay to said Marsh said sum 

>intmeut, until the monUi of 

that said Marsh, upon 




the receipt of each of said 
Yet the said ** " 



' each of said payments, paia one-half thereof to him, the said Belknap. 
Belknap, well Knowing these facts, and having the power to remove 



retary oi war and basely prostituting his tUjgb otnce to his lust for private gain, 
did unlawfully and corruptly continue said Evans in said position and permit him 
to maintain said establishment at said military post during all of said ^CiJo the 



of the public service : whereby the said William W. Belknap was, as Seototary of 
War as aforesaid, guilty of high crimes and misdemeanors in office. 

The PRESIDENT pro tempore. The Secretary will call the roll of 
Senators. 

The Secretary. Mr. Alcorn. 

No response. 

The Secretary. Mr. Allison. 

Mr. ALLISON rose. 

The PRESIDENT pro temoore, Mr. Senator Allison, how say you t 
Is the respondent, William W. Belknap, gnilty or not guilty oi high 
crimes and misdemeanors as charged in this article? 

Mr. ALLISON. For the reasons already assigned, I answer ''not 
guilty." 



The Secretary. Mr. Anthony. 

Mr. ANTHONY rose. 

The PRESIDENT pro temvore, Mr. Senator Anthony, how say 
youf Is the respondent, William W. Belknap, gnilty or not guilty 
of high crimes and misdemeanors as charged in this article? 

Mr. ANTHONY. For the reason assigned in my previous vote, 
that the respondent was not impeachahle, I say ''not guilty.^' 

The Secretary. Mr. Barnum. 

No response. 

The Secretary. Mr. Bayard. 

Mr. BAYARD rose. 

The PRESIDENTpro tempore. Mr. Senator Bayard, how say youf 
Is the respondent, William W. Belknap, guilty or not guilty of nigh 
crimes and misdemeanors as charged in this article t 

Mr. BAYARD. Guilty. 

The Secretary. Mr. Bogy. 

No response. 

The Secretary. Mr. Booth. 

Mr. BOOTH rose. 

The PRESIDENT pro tempore, Mr. Senator Booth, how say you t 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article f 

Mr. BOOTH. Guiltv. 

The Secretary. Mr. Boutwell. 

Mr. BOUTWELL rose. 

The PRESIDENT pro tempore, Mr. Senator Boutwell, how say 
you f Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article t 

Mr. BOUTWELL. I say " not guilty," for the reasons stated by me 
in connection with my vote upon the charges set forth in the first 
article. 

The Secretary. Mr. Bruce. 

Mr. BRUCE rose. 

The PRESIDENTpro tempore. Mr. Senator Bruce, how say you f 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged m this article f 

Mr. BRUCE. For want of jurisdiction, I answer "not guilty." 

The Secretary. Mr. Burnsidb. 

No response. 

The Secretary. Mr. Cameron, of Pennsylvania. 

Mr. CAMERON, of Pennsylvania, rose. 

The PRESIDENT pro tempore, Mr. Senator Cameron, how say 
vou f Is the respondent, William W. Belknap, guilty or not guilty of 
nigh crimes and misdemeanors as charged in tnis article f 

Mr. CAMERON, of Pennsylvania. Guilty. 

The Secretary. Mr. Cabieron, of Wisconsin. 

Mr. CAMERON, of Wisconsin, rose. 

The PRESIDENT pro tempore. Mr. Senator Cameron, how say 
YOU f Is the respondent, William W. Belknap, ^n^lty or not guilty of 
high crimes and misdemeanors as charged in this article t 

Mr. CAMERON, of Wisconsin. Not ^dlty, for want of Jurisdiction. 

The Secretary. Mr. Christlancy. 

Mr. CHRISTIANCY rose. 

The PRESIDENT pro tev^pore, Mr. Senator Christlancy, how say 
you f Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in thi& article t 

Mr. CHRISTIANCY. For the reasons I have already given in ref- 
erence to the first article and for the further reason that neither this 
article nor any other article of the impeachment could be held good 
under the statute upon a motion in arrest of judgment in any crim- 
inal court, omitting, as it does, to charge the intent required by the 
statute, and, therefore, no statutory oSense being charged and no 
proof of such intent being of anjravaU where it is not charged in the 
articles, and there being no article appropriate to an impeachable 
offense independent of the statute, I answer "not guilty." 

The Secretary. Mr. Clayton. 

No response. 

The Secretary. Mr. Cockrbll. 

Mr. COCKRELL rose. 

The PRESIDENT pro tempore, Mr. Senator Cockrell, how say 
you f Is the respondent, William W. Belknap, gnilty or not guilty 
of high crimes and misdemeanors as charged in this article f 

Mr. COCKRELL. Guilty. 

The Secretary. Mr. Conkong. 

Mr.CONKLINGrose. 

The PRESIDENT pro tempore, Mr. Senator Conklino, how savyou t 
Is the respondent, William W. Belknap, gnilty or not guilty of high 
crimes and misdemeanors as charged in this article? 

Mr. CONKLING. To vote guilty on this impeachment I must on 
m^ oath find three things : first, that impeachment will lie against a 
private citizen holding no civil office ; second, that the acts charged 
are impeachable ; and third, that they are proved. I cannot find the 
first of these things, and therefore I must vote " not guilty," in which 
vote I consider no quesMon except the first one, — the question of Ju- 
risdiction. 

The Secretary. Mr. Conover. 

Mr. CONOVER rose. 

The PRESIDENT pro tempore, Mr. Senator Conover, how say 
you f Is the respondent, William W. Belknap, gnilty or not guilty 
of high crimes and misdemeanors as charged in this article f 
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Mr. CONOVER. Notgnilty. 

The Secretary. Mr. Cooper. 

Mr. COOPER rose. 

The PRESIDENT pro tempore, Mr. Senator Cooper, how say you t 
la the respondent, William W. Belknap, guilty or not guilty of iigh 
crimes and misdemeanors as charged in this article f 

Mr. COOPER. Guilty. 

The Secretary. Mr. Craoin. 

Mr. CRAGIN rose. 

The PRESIDENT pro tempore. Mr. Senator Craoin, how say you f 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article T 

Mr. CRAGIN. My Judgment tells me to vote " not ^ilty^" for the 
reason that I am of opinion that the Senate has no Jurisdiction to try 
or convict said Belknap on any charges whatsoever, because he is not, 
and was not at the time of his impeachment by the House of Repre- 
sentatives, a civil officer within the meaning of the Constitution of 
the United States. 

The Secretary. Mr. Davis. 

Mr. DAVIS rose. 

The PRESIDENT pro tempore, Mr. Senator Davis, how say you t 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article f 

Mr. DAVIS. GuUty. 

The Secretary. Mr. Dawes. 

Mr. DAWES rose. 

The PRESIDENT pro tempore, Mr. Senator Dawes, how say you f 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in t£is article f 

Mr. DAWES. Guilty. 

The Secretary. Mr. Dennis. 

Mr. DENNIS rose. 

The PRESIDENTpro tempore, Mr. Senator Dennis, how say you T 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article t 

Mr. DENNIS. Guilty. 

The Secretary. Mr. Dorsey. 

Mr. DORSEY rose. 

The PRESIDENToro tempore, Mr. Senator Dorsey, how say you f 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article t . 

Mr. DORSEY. For the reason I assigned in voting on the preced- 
ing articles, I repeat the vote "not guilty." 

The Secretary. Mr. Eaton. 

Mr. EATON rose. 

The PRESIDENT pro tempore, Mr. Senator Eaton, how say you f 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article f 

Mr. EATON. Not g[ui]ty. I am governed in this vote by the same 
reasons which I gave in announcing my vote on the iirst article. 

The Secretary. Mr. Edmunds. 

Mr. EDMUNDS rose. 

The PRESIDENT pro tempore, Mr. Senator Edmunds, how say 
you T Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article t 

Mr. EDMUNDS. Guilty. 

The Secretary. Mr. Ferry. 

Mr. FERRY rose. 

The PRESIDENT pro tempore, Mr. Senator Ferry, how say you t 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeauors as charged in thts article f 

Mr. FERRY. For a like reason to that given on articles 1 and 2 — 
a want of jurisdiction — I vote " not guilty." 

The Secretary. Mr. Freunghuysen. 

Mr. FREUNGHUYSEN rose. 

The PRESIDENT pro tempore, Mr. Senator Freunghuysen, how 
say you f Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article f 

Mr. FRELINGHUYSEN. For the reasons I have already given, 
"notguUty." 

The Secretary. Mr. Goldthwaite. 

No response. 

The Secretary. Mr. Gordon. 

Mr. GORDON rose. 

The PRESIDENT pro tempore, Mr. Senator Gordon, how say yout 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article T 

Mr. GORDON. Guilty. 

The Secretary. Mr. Hamilton. 

Mr." HAMILTON rose. 

The PRESIDENT pro tetnpore, Mr. Senator Hamilton, how say 
you 1 Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article f 

Mr. HAMILTON. Guilty. 

The Secretary. Mr. Hamun. 

Mr. HAMLIN rose. 

The PRESIDENT pro tempore, Mr. Senator Hamlin, how say you t 
Is the resjiondent, William W. Belknap, guilty or not guilty of high 
crimes and miMlcmeanors as charged in this article f 



Mr. HAMLIN. For reasons given upon the first article, " not guilty." 

The Secretary. Mr. Harvey. 

Mr. HARVEY rose. 

The PRESIDENT pro tempore, Mr. Senator Harvey, how say you t 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article f 

Mr. HARVEY. For the reasons stated in connection with my vote 
on the first article, I vote on this article " guilty." 

The Secretary. Mr. Hitchcock. 

Mr. HITCHCOCK rose. 

The PRESIDENT pro tempore, Mr. Senator Hitchcock, how say 
vou f Is the respondent, William W. Belknap, ^ilty or not guilty of 
high crimes and misdemeanors as charged in this article f 
• Mr. HITCHCOCK. Guilty. 

The Secretary. Mr. Howe. 

Mr. HOWE rose. 

The PRESIDENT pro tempore, Mr. Senator Howe, how say you t 
Is the respondent, Wuliam W. Belknap, guilty or not guilty of higtf 
crimes and misdemeanors as charged in this article f 

Mr. HOWE. Notffuilty. 

The Secretary. Mr. Ingalls. 

Mr. INGALLS rose. 

The PRESIDENTpro tempore. Mr. Senator Ingalls, how say you f 
Is the respondent^ William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article t 

Mr. INGALLS. For the same reasons and upon the same grounds 
heretofore assigned, I answer ''not guilty." 

The Secretary. Mr. Johnston. 

No response. 

The Secretary. Mr. Jones, of Florida. 

No response. 

The Secretary. Mr. Jones, of Nevada. 

Mr. JONES, of Nevada, rose. 

The PRESIDENT pro tempore, Mr. Senator Jones, how say yout 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article f 

Mr. JONES, of Nevada. Not guilty. 

The Secretary. Mr. Kelly. 

Mr. KELLY rose. 

The PRESIDENT pro tempore. Mr. Senator Kelly, how say you T 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article f 

Mr. KELLY. Guilty. 

The Secretary. Mr. Kernan. 

Mr. KERNAN rose. 

The PRESIDENT pro tempore, Mr. Senator Kernan, how say you T 
Is the respondent, William W. Belknap, ^ilty or not guilty of high 
crimes and misdemeanors as charged in this articlef 

Mr. KERNAN. Guilty. 

The Secretary. Mr. Key. 

Mr. KEY rose. 

The PRESIDENT pro tempore. Mr. Senator Key, how say you t Is 
the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this icicle f 

Mr. KEY. Guilty. 

The Secretary. Mr. Logan. 

Mr. LOGAN rose. 

The PRESIDENT pro tempore. Mr. Senator Logan, how say you f 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this articlef 

Mr. LOGAN. Mr. President, this proceeding being in direct oppo- 
sition to the well-established construction of the Constitution of the 
United States for over three-quarters of a century, and believing that 
it was never contempla^ed by the framers of our fundamental law 
that private citizens should be arraigned and tried before the Senate 
of the United States on articles of impeachment in order to follow 
old English precedents, but that this was one of the things intended 
to be avoided, and for the reasons heretofore given for my vote on 
the first article, I vote "not guilty." 

The Secretary. Mr. McCeeery. 

Mr. McCREERY rose. 

The PRESIDENT pro tempore. Mr. Senator McCrbery, how say 
you f Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article f 

Mr. McCREERY. GuUty. 

The Secretary. Mr. McDonald. 

Mr. Mcdonald rose. 

The PRESIDENT pro tempore, Mr. Senator McDonald, how say 
you f Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article T 

Mr. Mcdonald. Guuty. 

The Secretary. Mr. McMillan. 

Mr. McMillan rose. 

The PRESIDENT pro tempore, Mr. Senator McMillan, how say 
you f Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors 86 charged m this article f 

Mr. McMillan. Not guilty, for want of jurisdiction. 

The Secretary. Mr. Maxey. 

Mr. MAXEY rose. 
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The PRESir^ENT pro tempore, Mr. Senator Maxey, how say you t 
Is the respondent, William \V. Belknap, guilty or not guilty of nigh 
crimes and misdemeanors as charged in this article? 

Mr. MAXEY. GuUty. 

The Secretary. Mr. Merrimon. 

Mr. MERRIMON rose. 

The PRESIDENT pro tempore. Mr. Senator Merrimon, how say 
you t Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors aa charged in tnis article t 

Mr. MERRIMON. Guilty. 

The Secretary. Mr. Mitchell. 

Mr. MITCHELL rose. 

The PRESIDENT pro tempore, Mr. Senator Mitchell, how say 
you t Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as chai'ged in this article t 

Mr. MITCHELL. Guilty. 

The Secretary. Mr. Morrill. 

Mr. MORRILL rose. 

The PRESIDENT pro tempore, Mr. Senator Morrill, how say you T 
Is the respondent, William W. Belknap, guilty or not guilty of nigh 
crimes and misdemeanora as charged in this article t 

Mr. MORRILL. Guilty. 

The Secretary. Mr. Morton. 

No response. 

The Secretary. Mr. Norwood. 

Mr. NORWOOD rose. 

The PRESIDENT pro tempore, Mr. Senator Norwood, how say you t 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article T 

Mr. NORWOOD. Guilty. 

The Secretary. Mr. Oglesby. 

Mr. OGLESBY rose. 

The PRESIDENT pro tempore, Mr. Senator Oolesby, how say you T 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article t 

Mr. OGLESBY. Guilty. 

The Secretary. Mr. Paddock. 

Mr. PADDOCK rose. 

The PRESIDENT pro tempore, Mr. Senator Paddock, how say yon t 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article t 

Mr. PADDOCK. For the reasons before assigned, and without ref- 
erence to the matters charged in the article, I vote *' not guilty .'' 

The Secretary. Mr. Patterson. 

Mr. PATTERSON rose. 

The PRESIDENT pro tempore. Mr. Senator Patterson, how say 
you f Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdcneanors as charged in this article t 

Mr. PATTERSON. Not guilty. 

The Secretary. Mr. Randolph. 

Mr. RANDOLPH rose. 

The PRESIDENT pj*o tempore. Mr. Senator Randolph, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article f 

Mr. RANDOLPH. Guilty. 

The Secretary. Mr. Ransom. 

Mr. RiVNSOM rose. 

The PRESIDENT pro tempore, Mr. Senator Ransom, how say you T 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article t 

Mr. RANSOM. Guilty. 

The Secretary. Mr. Robertson. 

Mr. ROBERTSON rose. 

The PRESIDENT pro tempore. Mr. Senator Robertson, how say 
you t Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article t 

Mr. ROBERTSON. Guilty. 

The Secretary. Mr. Sargent. 

Mr. SARGENT rose. 

The PRESIDENT pro tempore, Mr. Senator Sargent. How say 
you T Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article t 

Mr. SARGENT. Guilty. 

The Secretary. Mr. Saulsbury. 

Mr. SAULSBURY rose. 

The PRESIDENT pro temnore, Mr. Senator Saulsbury, how say 
you t Is the respondent, William W. Belknap, cuilty or not guilty 
of high crimes and misdemeanors as charged in this iu*ticle t 

Mr. SAULSBURY. Guilty. 

The Secretary. Mr. Sharon. 

No response. 

The Secretary. Mr. Sherman. 

Mr. SHERMAN rose. 

The PRESIDENT pro tempore. Mr. Senator Sherman, how say 
you ? Is the respondent, William W. Belknap, ffuilty or not guilty 
of high critues and mitMlemeanors as charged in this article t 

Mr. SHERMAN. Guilty. 

The Secretary. Mr. Spencer. 

Mr. SPENCER rose. 

The PRESIDENT pro tempore. Mr. Senator Spencer, how say you ? 



Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article t 

Mr. SPENCER. For the reasons I have already stated I vote ^'not 
guilty." 

The Secretary. Mr. Stevenson. 

Mr. STEVENSON rose. 

The PRESIDENT pro tempore. Mr. Senator Stevenson, how say 
you t Is the respondent, William W. Belknap, guilty or not guilty of 
high crimes and misdemeanors as charged in this article t 

Sir. STEVENSON. Guilty. 

The Secretary. Mr. Thurman. 

Mr. THURMAN rose. 

The PRESIDENT pro tempore. Mr. Senator Thurman, how say 
you t Is the respondent, William W. Belknap, guilty or not guilty of 
high crimen and misdemeanors as charged in this article t 

Air. THURMAN. Guilty. 

The Secretary. Mr. Wadleigh. 

Mr. WADLEIGH rose. 

The PRESIDENT pro tempore. Mr. Senator Wadleigh, how say 
you t Is the respondent William W. Belknap, guilty or not guilty of 
high crimes and misdemeanors as charged in this article t 

Mr. WADLEIGH. Guilty. 

The Secretary. Mr. Wallace. 

Mr. WALLACE i-ose. 

The PRESIDENT pro tempore, Mr. Senator Wallace, how say . 
you t Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article t 

Mr. WALLACE. Guilty. 

The Secretary. Mr. West. 

Mr. WEST rose. 

The PRESIDENT pro tempore, Mr. Senator West, how say you f 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article f 

Mr. WEST. For the reason already assigned hy me in giving my 
vote on the first article, I vote **nct guilty."^ 

The Secretary. Mr. Whyte. 

Mr. WHYTE rose. 

The PRESIDENT pro tempore, Mr. Senator Whyte, how say yon t 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article f 

Mr. WHYTE. Guilty. 

The Secretary. Mr. Windom. 

Mr. WINDOM rose. 

The PRESIDENT pro tempore, Mr. Senator Windom, how say you t 
Is the respondent, William W. Belknap, gnilty or not guilty of high 
crimes and misdemeanors as charged in this article? 

Mr. WINDOM. For reasonsalreadyassigned, I answer "not guilty." 

The Secretary. Mr. Withers. 

Mr. WITHERS rose. 

The PRESIDENT pro tempore. Mr. Senator Withers, how say you f 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article t 

Mr. WITHERS. Guilty. 

The Secretary. Mr. Wright. 

Mr. WRIGHT rose. 

The PRESIDENT oro tempore, Mr. Senator Wright, how say you f 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article t 

Mr. WRIGHT. I believe we have jurisdiction to determine the 
question. I decide the case upon the fact«, on the testimony alone, 
and upon this testimony I find the defendant ** not guilty." 

The PRESIDENT pro tempore. The Secretary will read the names 
of the Senators voting. , 

The Secretary read as follows : 

( neron of Pennsvlvania, Cookrell, Cooper, 

Da >D, Hamilton, Itarvey. Hitchcock, Kelly, 

Ke ey, Menimon, Mitchell, Morrill. Norwood, 

Og Sargent, SanUhnry, Sherman, Stevenson, 

Th nd Wither8-38. 

1 ony, Boutwell, Brace, Cameron of Wiacon- 

sin ^, Dorsey, Eaton, Ferry, Frelinghuysen, 

Hfl a, Logan, McMillan, Paddock, Patterson, 



The PRESIDENT pro tempore. On this article 36 Senators vote 
gnilty and 25 Senators not guilty. Two-thirds of the members pres- 
ent not sustaining the third article, the respondent is acquittea on 
this article. The next article will be read. 

The Secretary read as follows : 

Abticlr rv. 

That said William W. Belknap, while ho was in office and acting as Secretary of 
War of the United States of America, did. on the 10th day of October, 1870, in the 
exercise of tho power and authority vested in him as Secretary of War as aforesaid 
by law, appoint one John S. Evans to maintain a trading establishment at Fort Sill, 
a militai-y post of the United States, and he, the said Bclknan, did receive^ from one 
Caleb P. Marsh, large snms of money for and in consideration of his having so ap- 
pointed said John S. Evans to maintain said trading establishment at said military 
post, and for continuing him therein, whereby he has been guilty of high crimes 
and misdemeanors in his said office. 

Spedficaiion 1.— On or about the 8d day of November, 1870, said William W. Bel- 
knap, while Secretary of War as aforesaid, did receive from Caleb P. Marsh $1,500, 
in consideration of his having; appointed said John S. Evans to maintain a trading 
establishmont at Fort Sill aforesaid, and for contiuaing him therein. 

Speeijieatian 8.— On or abont the 17th day of Jannary, 1871, the said William W. 
Belknap, while Secretary of War as aforesaid, ilid receive from said Caleb P. Marah 
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ft, 500, in consideration of Ms hayins appointed said John S. Erans Ao maintain a 
trading establishment at Fort Sill aforesaid, and for continuing him therein. 

Specification 3.— On or about the 18th day of April, 187L the said William W. Bel- 
knap, while Secretary of War as aforesaid, did receive from said Caleb P. Marsh 
$1,500, in consideration of his having appointed said John S. Evans to maintain a 
trading establishment at Fort Sill aforesaid, and continuing him therein. 

Specification 4.— On or about the 25th day of July, 1871, the said William W. Bel- 
knap, while Secretary of War as aforesaio, did receive from said Caleb P. Marsh 
$1,500, in consideration of his having appointed said John S. Evans to maintain a 
trading establishment at Fort Sill aforesaid, and continuing him therein. 

Specification 5.— On or about the 10th day of November, ICTI, the said William "W. 
Belknap, while Secretary of War as aforesaid, did receive from said Caleb P. Marsh 
$1,500, in consideration of his having appointed said John S. Evans to maintain a 
trading establishment at Fort Sill aroresaid, and continning him therein. 

Specification C— On or about the 15th day of January, 1872, the said William W. 
Belknap, while Secretary of War as aforesaid, did receive from said Caleb P. Marsh 
$1,500, in consideration of his havinjo; appointed said John S. Evans to maintain a 
trading establishment at Fort Sill aforesaid, and continuing him therein. 

Specification 7.— On or about the 13th day of June, 1872, the said William W. Bel- 
knap, while Secretary of War as aforesaid, did receive from said Caleb P. Marsh 
$1,5U0, in consideration of his having appointed said John S. Evans to maintain a 
trading establishment at Fort Sill aforesaid, and continuing him tiioroin. 

SpecificatioH 8.— On or about the 22d day of November, trfl% the said William W. 
Belknap, while Secretary of War as aforesaid, did receive from said Caleb P. Marsh 
$1,500, in consideration of his having appointed said John S Evans to maintain a 
trading establishment at Fort Sill aforesaid, and continuing him therein. 

Specification 9.~0n or about the 28th day of April, 1873, the said William W. Bel- 
knap, while Secretary of War as aforesaid, diu receive from said Caleb P. Marsh 
$1,000, in consideration of his having appointed said John S. Evans to maintain a 
trading establishment at Fort Sill aforesaid, and continuing him therein. 
. Svecifieation 10.— On or about the ICth day of June, 1873, the said William W. 
Belknap, while Secretary of War as af otesaid, did receive from said Caleb P. Marsh 
$1,700, ui ooQflidoration of his having appointed said John S. Evans to maintain a 
trading establishment at Fort Sill arorcsaid, and continuing him therein. 

Specifteation 11. — On or al>ont the 4th day of November, 1873L the said William 
W. Belknap, while Secretary of War as aforesaid, did receive from said Caleb P. 
Marsh $1,500, in consideration of his having appointed said John S. Evans to main- 
tain a trading establishment at Fort Sill aforesaid, and continning him therein. 

Sneeification 12.— On or about the 22d day of January, 1874, the said William W. 
Belknap, while Secretary of War as aforesaid, did receive from said Caleb P. Marsh 
$1,500, in consideration of his having appointed said JohnS. Eyans to mAintAin a 
trading establishment at Fort Sill aforesaid, and continuing him therein. 

Sveetfication 13.— On or about the 10th day of April, 1674, the said William W. 
BdKnap, while Secretary of War as aforesaid, did receive from said Caleb P. Marsh 
$1,500, in consideration of his havine appointed said John S. Evans to maintAin a 
trading establishment at Fort Sill aforesaid, and continuing him therein. 

SDeeifi4!ation 14.— On or about the 9th day of October, 1874, the said William W. 
Belknap, while Secretary of War as aforesaid, did receive from said Caleb P. Marsh 
$1,500, in consideration of his having appointed said John S. Evans to maintain a 
trading establishment at Fort Sill atoresaid, and continning him therein. 

Specification 15.— On or about the 24th day of May, 1875, the said William W. 
Belknap, while Secretary of War as aforesaidf, did receive from said Caleb P. Marsh 
$1,500, in consideration of his tiaving appointed said John S. Evans to mninfain a 
trading establishment at Fort Sill aforesaid, and continuing him therein. 

iSjDMWloaeion 16.— On or about the 17th day of November, 1875, the said William 
W. Jiolknap, while Secretary of War as aforesaid, did receive from said Caleb P. 
Marsh $1,500, in consideration of his having appointed said John S. Evans to main- 
tain a trading establishment at Fort Sill aforesaid, and continning him therein. 

Svecification 17.— On or about the 15th day of January, 1876, the said William W. 
Belknap, while Secretary of War as aforesaid, did receive from said Caleb P. Marsh 
$750. in consideration of his having appointed said John S. Evans to maintain a 
a trading establishment at Fort SiU aforesaid, and continning him therein. 

The PRESIDENT wro tempore. The Secretary will call the roll. 

The Secretary. Mr. Aix^orn. 

No response. 

The Secretary. Mr. Allison. 

Mr. ALLISON rose. 

The PRESIDENT pro tempore, Mr. Senator Allison, how say you f 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article t 

Mr. ALLISON. For the reasons I have already stated, I answer 
" not guilty." 

The Secretary. Mr. Ajsthony. 

Mr. ANTHONY rose. 

The PRESIDENT pro tempore. Mr. Senator Anthony, how say 
you f Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article t 

Mr. ANTHONY. For the reason I have already stated, that the re- 
spondent is not impeachable, I vote ^'not guilty!" 

The Secretary. Mr. Barnum. 

No response. 

The Secretary. Mr. Bayard. 

Mr. BAYARD rose. 

The PRESIDENT pro tempore, Mr. Senator Bayard, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article t 

Mr. BAYARD. Guilty. 

The Secretary. Mr. Bogy. 

No response. 

The Secretary. Mr. Booth. 

Mr. BOOTH rose. 

The PRESIDENT pro tempore, Mr. Senator Booth, how say yout 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article t 

Mr. BOOTH. Guilty. Holding as I do that the question of juris- 
diction has been decided by a vote competent to decide it, and is not 
now before this tribunal at all, and that it can be raised at any time 
before final Judgment as a distinct question, and that it is always 
and under all circumstances a question distinct from that of fact, 
and that the question of fact as to guilt or innocence is the only one 
upon which the Constitution requires a concurrence of two-thirds, 
and believing further that the testimony is conclusive of guilt and 



that I am only called upon to vote on the question of guilt or inno- 
cence, I vote " guilty." 

The Secretary. Mr. Boutwell. 

Mr. BOUTWELL rose. 

The PRESIDENT pro tempore. Mr. Senator Boutwell, how say 
you f Is the respondent, William W. Belknap, ^Ity or not guilty of 
high crimes and misdemeanors as charged in this article t 

Mr. BOUTWELL. I say "not guil^/' for the reasons stated in 
connection with my vote on the first article. 

The Secretary. Mr. Bruce. 

Mr. BRUCE rose. 

The PRESIDENT pro tempore, Mr. Senator Bruce, how say you 1 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article f 

Mr. BRUCE. For the reasons stated in connection with my vote 
on the first and all other articles, I answer " not guilty.'' 

The Secretary. Mr. Burnsidb. 

No response. 

The Secretary. Mr. Cameron, of Pennsylvania. 

Mr. CAMERON, of Pennsylvania, rose. 

The PRESIDENT pro tempore, Mr. Senator Cameron, how say you t 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article t 

Mr. CAMERON, of Pennsylvania. Guilty. 

The Secretary. Mr. Cameron, of Wisconsin. 

Mr. CAMERON, of Wisconsin, rose. 

The PRESIDENT pro tempore, Mr. Senator Cameron, how say you f 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article f 

Mr. CAMERON, of Wisconsin. Not guilty, for want of jurisdic- 
tion. 

The Secretary. Mr. Christiancy. 

Mr. CHRISTIANCY rose. 

The PRESIDENT pro tempore, Mr. Senator Christiancy, how say 
you T Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article f 

Mr. CHRISTIANCY. For reasons already givwi under other arti- 
cles, I say "not guilty," and for a further reason which I mi^ht state. 
Believing that this Senate sitting as a court has no constitutional 
power to try the impeachment and that the decision of less than a 
majority of two-thirds in favor of jurisdiction is of no more validity 
than the same vote would be upon the facts, and that the question of 
iurisdiction is alwavs involved in every conviction, for these reasons 
I vojO "not guilty." 

The Secretary. Mr. Clayton. 

No response. 

The Secretary. Mr. Cockrell. 

Mr. COCKRELL rose. 

The PRESIDENT pro tempore, Mr. Senator Cockrell, how say 
you t Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in uiis article t 

Mr. COCKRELL. Guilty. 

The Secretary. Mr. Conkung. 

Mr. CONKLING rose. 

The PRESIDENT pro tempore, Mr. Senator Conkung, how say 
you f Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article f 

Mr. CONKLING. This being the first attempt in our history to 
stretch political power of impeachment over all the citizena of the 
United States, I vote " not guilty " as the only mode of recording my 
judgment against such a doctrine ; and I so vote with a sense of re- 
lief arising m>m the fact that the respondent is triable and is now in 
fact indicted under statutes which impose on him, if convicted, in 
addition to other punishments, perpetual disability to hold office ; 
and this is all which could follow a conviction here. 

The Secretary. Mr. Conover. 

Mr. CONO-VER rose. 

The PRESIDENT pro tempore, Mr. Senator Conovkr, how say 
vou t Is the respondent, William W. Belknap, ^ilty or not guilty of 
high crimes and misdemeanors as charged in this article t 

Mr. CONOVER. Not guilty. 

The Secretary. Mr. Cooper. 

Mr. COOPER rose. 

The PRESIDENT pro tempore. Mr. Senator Cooper, how say you f 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article f 

Mr. COOPER. Guilty. 

The Secretary. Mr. Cragin. 

Mr.CRAGINrose. 

The PRESIDENT pro tempore, Mr. Senator Cragin, how say youf 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article t 

Mr. CRAGIN. Mr. President, I condemn the acts charged against 
the respondent in this article, and I am inclined to think the proof 
sustains the charges ; but for the reasons which I have given for vot- 
ing not guilty on former articles, that this Senate has no jurisdiction 
to try a private citizen, I am compelled to vote " not guilty." . 

The Secretary. Mr. Davis. 

Mr. DAVIS rose. 

The PRESIDENT pro tempore. Mr. Senator Davis, how say you f 
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Is the respondent, William W. Belknap, ^iUy or not guilty of high 
crimes and misdemeanors as charged in this article t 

Mr. DAVIS. Guilty. 

The Secjretary. Mr. Dawes. 

Mr. DAWES rose. 

The PRESIDENTofo iempw-e. Mr. Senator Dawes, how say you t 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article f 

Mr. DAWES. Believing that the question of jurisdiction has heen 
settled by the expressed opinions of the framers of the Constitution 
and by the unbroken precedents in all our political history, and be- 
lieving that the allegations have been sustained by the evidence, I 
vote "guilty." 

The Sbcretart. Mr. Dennis. 

Mr. DENNIS rose. 

The PRESIDENTpro tempore. Mr. Senator Dennis, how say you f 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in una article t 

Mr. DENNIS. Guilty. 

The Secretary. Mr. Dorset. 

Mr. DORSET rose. 

The PRESIDENT pro tempore, Mr. Senator Dorset, how say vou f 
Is the respondent, William W. Belknap, guilty or not guilty of nigh 
crimes and misdemeanors as charged in tnis article f 

Mr. DORSEY. For the reason that the Senate has no jurisdiction 
to try this article or any other, I vote " not gnilty." 

The Sbcretart. Mr. Eaton. 

Mr. EATON rose. 

The PRESIDENT t^o tempoi-e. Mr. Senator Eaton, how say you f 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article f 

Mr. EATON. My vote on this article is governed by the same 
reasons which have heretofore governed me; I vote "not guilty ." 

The Secrbtart. Mr. Edmunds. 

Mr. EDMUNDS rose. 

The PRESIDENT pro tempore, Mr. Senator Edmunds, how say 
you t Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article t 

Mr. EDMUNDS. Guilty. 

The Secrbtart. Mr. Ferrt. 

The PRESIDENT pro tempore, Mr. Senator Ferry, how say you t 
Is the respondent, WiUiam W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article f 

Mr. FERRY. For the same reasons which I expressed as govern- 
ing my judgment on article 1 and other articles, I vote " not guilty.'' 

The Secretary. Mr. Frelinghuysen. 

Mr. FRELINGHUYSEN rose. 

The PRESIDENT pro tempore, Mr. Senator Freunghuysen, how 
say you f Is the respondent, William W. Belknap, guilty or not 
guilty of high crimes and misdemeanors as charged in this article t 

Mr. FRELINGHUYSEN. For the reasons I have already indicated, 
" not guilty." 

The Secretary. Mr. Goldthwatte. 

No response. 

The Secretary. Mr. Gordon. 

Mr. GORDON rose. 

The PRESIDENT pro tempore. Mr. Senator Gordon, how say you t 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article t 

Mr. GORDON. Guilty. 

The Secretary. Mr. Hamilton. 

Mr. HAMILTON rose. 

The PRESIDENT jgro tempore, Mr. Senator Hamilton, how say 
you t Is the respondent, WiUiam W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged m this article f 

Mr. HAMILTON. GuOty. 

The Secretary. Mr. Hamlin. 

Mr. HAMLIN rose. 

The PRESIDENTpro tempore. Mr. Senator Hamun, how say you f 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article t 

Mr. HAMLIN. Believing the proceedings in this case in violation 
of the unbroken precedents of the Government from the day of its 
foundation to the present time, and believing that none but a civil 
officer named in the Constitution is the subject of impeachment, and 
believing the proceeding one which may well and oufht to alarm the 
public, and also for the reasons which I have already given, I vote 
^'notguUty." 

The Secretary. Mr. ELuivey. 

Jifr. HARVEY rose. 

The PRESIDENTpro tempore, Mr. Senator Harvey, how say you f 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in tnis article t 

Mr. HARVJilY. For the reasons given in connection with my vote 
on the first article, I vote ''guilty" on this article. 

The Secretary. Mr. Hitchcock. 

Mr. HITCHCOCK rose. 

The PRESIDENT pro tempore, Mr. Senator Hitchcock, how say 
you f Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article t 

23 I 



Mr. HITCHCOCK. Guilty. 

The Secretary. Mr. Howe. 

Mr. HOWE rose. 

The PRESIDENT pro tempore, Mr. Senator Howe, how say you f 
Is the respondent, William W. Belknap, guilty of high crimes and 
misdemeanors as charged in this article t 

Mr. HOWE. Not guilty. I have already Indicated the reasons 
which control all my votes. 

The Secretary. Mr. Inoalls. 

Mr. INGALLS rose. 

The PRESIDENT pro tempore. Mr. Senator Ingalls, how say yon f 
Is the respondent, William W. Belknap, guilty of high crimes and 
misdemeanors as charged in this article t 

Mr. INGALLS. Having heard no satisfactory or sufficient reasons 
for changing my previous opinion, I vote " not guilty." 

The Secretary. Mr. Johnston. 

No response. 

The Secretary. Mr. Jones, of Florida. 

No response. 

The Secretary. Mr. Jones, of Nevada. 

Mr. JONES, of Nevada, rose. 

The PRESIDENT pro tempore, Mr. Senator Jones, how say youf 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in uiis t^cle t 

Mr. JONES, of Nevada. Not guilty. 

The Secretary. Mr. Kelly. 

Mr. KELLY rose. 

The PRESIDENT pro tempore. Mr. Senator Kelly, how say youf 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article f 

Mr. KELLY. GuUty. 

The Secretary. Mr. Kernan. 

Mr. KERNAN rose. 

The PRESIDENT pro tempore, Mr. Senator Kernan, how say youf 
Is the respondent, William W. Belknap, euilty or not guilty of nigh 
crimes and misdemeanors as charged in this article f 

Mr. KERNAN. Guilty. 

The Secretary. Mr. Key. 

Mr. KEY rose. 

The PRESIDENT pro tempore, Mr. Senator Key, how say you f Is 
the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article f 

Mr. KEY. Guilty. 

The Secretary. Mr. Logan. 

Mr. LOGAN rose. 

The PRESIDENT pro tempore, Mr. Senator Looan, how say you f 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as changed in this article f 

Mr. LOGAN. Mr. President, I condemn the conduct of the responc- 
ent as strongl v as any one ; but there being no foundation either in 
the Constitution or the well-settled precedents of this country for 
this proceeding, in my judgment the proceeding is void. This power 
of trial shoula never be exercised by the Senate of the United States 
except in cases clearly within the meaning of the Constitution. This 
case not being one of that character should not have been entertained 
by the Senate at all ; and for the reasons heretofore given in connec- 
tion with my vote on the preceding articles, I vote " not guilty.*' 

The Secretary. Mr. McCrebry. 

Mr. McCREERY rose. 

The PRESIDENT pro tempore. Mr. Senator McCrebry, how say 
vou f Is the respondent, William W. Belknap, ^ilty or not guilty of 
high crimes and misdemeanors as charged in this article f 

Sir. McCREERY. GuUty. 

The Secretary. Mr. McDonald. 

Mr. Mcdonald rose. 

The PRESIDENT pro tempore. Mr. Senator McDonald, how say 
you f Is the respondent, William W. Belknap, ^ui|ty or not guilty of 
high crimes and misdemeanors as charged in this article f 

Mr. Mcdonald. Guuty. 

The Secretary. Mr. McMillan. 

Mr. MCMILLAN rose. 

The PRFiSIDENT pro tempore. Mr. Senator McMillan, how say 
you f Is the respondent, William W. Belknap, guilty or not guilty of 
high crimes and misdemeanors as charged in this article f 

Mr. McMillan. Not guilty for want of jurisdiction. 

The Secretary. Mr. Maxey. 

Mr. MAXEY rose. 

The PRESIDENT »ro tempore, Mr. Senator Maxey, how say you f 
Is the respondent, WiUiam W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article f 

Mr. MAXEY. Guilty. 

The Secretary. Mr. Merrimon. 

Mr. MERRIMON rose. 

The PRESIDENT pro tempore. Mr. Senator Merrimon, how say 
you f Is the respondent guilty or not guilty of high crimes and mis- 
demeanors as charged in this article f 

Mr. MERRIMON. Guilty. 

The Secretary. Mr. Mitchell. 

Mr. MITCHELL rose. 

The PRESIDENT pro tempore. Mr. Senator Mitchell, how say 
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Tou f Is the respondent, William W. Belknap, ^ilty or not guilty of 
high crimes and misdemeanors as charged in this article f 

Mr. MITCHELL. Guilty. 

The Secretary. Mr. Morrill. 

Mr. MORRILL rose. 

The PRESIDENT pro tempore, Mr Senator Morrill, how say you f 
, William W. Belknap, gnilty or not guilty of nigh 



Is the respondent, 

crimes and misdemeanors as charged in this article f 

Mr. MORRILL. Guilty. 

The Secrbtart. Mr. Morton. 

No response. 

The Secretary. Mr. Norwood. 

Mr. NORWOOD rose. 

The PRESIDENT pro tempore. Mr. Senator Norwood, how say 
you f Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in tnis article f 

Mr. NORWOOD. Guilty. 

The Secretary. Mr. Oglesby. 

Mr. OGLESBY rose. 

The PRESIDENT pro temwre. Mr. Senator Oglesby, how sav you t 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article f 

Mr. OGLESBY. Guilty. 

The Secretary. Mr. Paddock. 

Mr. PADDOCK rose. 

The PRESIDENT pro temwre, Mr. Senator Paddock, how say you f 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article f 

Mr. PADDOCK. For the reasons before assigned, and excluding 
any question of fact as charged in this article, I vote "not guilty." 

The Secretary. Mr. Patterson. 

Mr. PATTERSON rose. 

The PRESIDENT pro tempore, Mr. Senator Patterson, how say 
you t Is the respondent, William W. Belknap, fjuilty or not guilty of 
high crimes and misdemeanors as charged in this article! 

Mr. PATTERSON. Not guilty. 

The Secretary. Mr. Randolph. 

Mr. RANDOLPH rose. 

The PRESIDENT pro tempore, Mr. Senator Randolph, how say 
you f Is the reepondent, William W. Belknap, guilty or not guilty of 
high crimes and misdemeanors as charged in this article f 

Mr. RANDOLPH. Guilty. 

The Secretary. Mr. Ransom. 

Mr. RANSOM rose. 

The PRESIDENT»»'o tempore, Mr. Senator Ransom, how say you f 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this airticle f 

Mr. RANSOM. Guilty. 

The Secretary. Mr. Robertson. 

Mr. ROBERTSON rose. 

The PRESIDENT pro tempore. Mr. Senator Robertson, how say 
youf Is the respondent, William W. Belknap, -ffuilty or not guilty 
of high crimes and misdemeanors as charged in this article f 

Mr. ROBERTSON. Guilty. 

The Secretary. Mr. Sargent. 

Mr. SARGENT rose. 

The PRESIDENT pro tempore. Mr. Senator Sarobnt, how say you t 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article f 

Mr. SARGEin*. Guilty. 

The Secretary. Mr. Saulsbury. 

Mr. SAULSBURY rose. 

The PRESIDENT pro tempore. Mr. Senator Saulsbury, how say 
you f Is the respondent, William W. Belknap, ^ilty or not guilty of 
high crimes and misdemeanors as charged in this article t 

Sir. SAULSBURY. Guilty. 

The Secretary. Mr. Sharon. 

No response. 

The Secretary. Mr. Sherman. 

Mr. SHERMAN rose. 

The PRESIDENTpro tempore. Mr. Senator Shi^rman, how say you t 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article f 

Mr. SHERMAN. Guilty. 

The Secretary. Mr. Spencer. 

Mr. SPENCER rose. 

The PRESIDENToro tempore, Mr. Senator Spencer, how say you t 
Is the respondent, William W. Belknap, guilty or not guilty of high-- ^ 



crimes and misdemeanors as charged in this article? 



Mr. SPENCER. For the reasons I have already stated, I vote " not 
guilty." 

The Secretary. Mr. Stevenson. 

Mr. STEVIlNSON rose. 

The PRESIDENT pro tempore. Mr. Senator' Stevenson, how say 
you T Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article f 

Mr. STEVENSON. Guilty. 

The Secretary. Mr. Thurman. 

Mr. THURMAN rose. 

The PI^SIDENT pro tempore. Mr. Senator Thurman, how say 



you t Is the res]>ondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article f 

Mr. THURMAN. Guilty. 

The Secretary. Mr. Wadleigh. 

Mr. WADLEIGH rose. 

The PRESIDENT pro tempore, Mr. Senator Wadleioh, how say 
you t Is the respoodent, William W. Belknap, ^ilty or not guilty of 
high crimes .and misdemeanors as charged in tms article f 

Mr. WADLEIGH. Guilty. 

The Secretary. Mr. Wallace. 

Mr. WALLACE rose. 

The PRESIDENT pro tempore, Mr. Senator Wallace, how say 
you t Is the respondent, William W. Belknap, guilty or not guilty of 
high crimes and misdemeanors as chaiged in this article f 

Mr. WALLACE. Guilty. 

The Secretary. Mr. West. 

Mr. WEST rose. 

The PRESIDENT pro tempore. Mr. Senator West, how say youf 



Is the respondent, William W. Belknap, guilty or not guilty 6t liigh 
crimes and misdemeanors as charged in this article f 

Mr. WEST. For the reason already assigned in connection with 
my first vote, I vote " not guilty." 

'The Secretary. Mr. Whytb. 

Mr. WHYTE rose. 

The PRESIDENT pro tempore, Mr. Senator Whytb, how say youf 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article f 

Mr. WHYTE. Guilty. 

The Secretary. Mr. Windom. 

Mr. WINDOM rose. 

The PRESIDENT j>ro tempore. Mr. Senator Windom, how say yon f 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article f 

Mr. WINDOM. For reasons already stated, I answer '' not guilty." 

The Secretary. Mr. Withers. 

Mr. WITHERS rose. 

The PRESIDENT pro tempore. Mr. Senator Withers, how say youf 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in mis article f 

Mr. WITHERS. Guilty. 

The Secretary. Mr. Wright. 

Mr. WRIGHT rose. 

The PRESIDENT pro tempore. Mr. Senator Wright, how say you f 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as chargjed in this article f 

Mr. WRIGHT. On my responsibility as a member of this court I 
am to answer whether the defendant is guilty or not guilty as charged 
in this article. I have nothing to do with anything else. Looking at 
the testimony and giving to it all its weight, I feel constrained to say 
that the article is not sustained by that weight of testimony required 
in this court and all courts exercising like Jurisdiction. I vote '*not 
guilty." 

The names of those voting guilty and not guilty, respectively, were 
read, as follows : 

GUILT Y— Messrs. BAvard, Booth, Cftmeron of Pennsylvsnia, Cockrell Cooper, 
Davis, Dawes, Dennis, Edmonds, G^ordon, Hamilton, Harvey, Hitohcock, Kelly, 



Key,' McCreerv, McDonald, Maxey, Merrimon, Mitobell, Morrill, Nor- 
ah. Ransom, Robertson, Sargent, Saolsb 



olpb. Ransom, Robertson, Sai]gent, 
hnrbian, WaOleigh, Wallaoe, Wbyte, and Withers— 36. 



ibory, Sherman, Ste* 



Keman, Key, 2/ 
wood, O^esby, Raudolp 
▼enson, Thnrma 

NOT GUILTY— MessrsT Allison, Anthony, Boatwell, Brace. Cameron of Wis- 
oonsin, Christlancy, Conkling, Conover, Cragin, Dorsey, Eaton, Ferry, Frellnghny- 
sen, Hamlin, Howe, IngalU, Jones of Nevada, Logan, MoMillao, Paddook, Patter- 
son, Spencer, West, Wmdom, and Wright— 35. 

The PRESIDENT pro tempore. On this article 36 Senators vote 
"guilty," and 25 Senators vote " not guilty." Two-thirds not sus- 
taining it, the respondent is acquitted on the fourth article. The 
next article will he read. 

The Secretary read as follows : 

AbuclbY. 
That one John S. Evans was, on the 10th day of October, in the year 1870, ap- 
pointed by tiie said Belknap to maintain a trading establishment at Fort Sill, a 
military post on the frontier, not in the vicinity of any city or town, and said Bel- 
knap did, from that day continnonsly to the 9d day of March, 1876, permit said 



Evans to maintain the same; and said Belknap was induced to make said appoint- 

"'ibr*'' -.« — 
" reqaet 
that he should thereby induce said Belknap to make said appointment, divers large 



P. Marsh ; and said E vans paid to 
in consideration' of such influence and request and in consideration 



ment l}y the influence and request of one Calel 
said SiUTsh, * 



sums of money at various times, amounting to about $13,000 a year from the date 
of said appointment to the 25th nay of Man ' ' « . - ^ — - — ^^ - 

Belknap did, in consideration that lie would 



of said appointment to the 25th day of March, 1872, and to about 18,000 a year there- 

Belknap did, in consideration that lie would permit said Evans to continu' '- *- 

after until the ad day of March, 1876, all which said Belknap well knew 



-^< ^n said trading establishment and in order that said payments might continue 



and 1>e made by said Evans to said Marsh as aforesaid, cormpUy receive from said 
Marsh, either to his, the said Belknap's, own use or to be paid over to the wife of 
said Belknap, divers large sums of money at various times, namely : ihe sum of 
$1,500 on or about the 2d day of November, 1870 ; the sum of $1,500 on or about tlie 
17th day of January, 1871 : the sum of $1,500 on or about the iHth day of April, 1871 1 
the sum of $1,500 on or about the 25th day of July, 1S71 ; the sum of $1,500 on or 
about the 10th day of November, 1871 ; the sum of $1 500 on or abdut the 15th day 
of January, 1872; the sum nf $1,500 on or about the 13th day of June, 1H72; thusum 
of $1,500 on or about the22tl day of November, 1872 ; the sura of $1,000 on or about 
the 28th day of April, 1873 ; the sura of $1,700 on or sbout the 16th day of Juno, 
1873; the sum of $1,500 on or about the 4th day of Novomber, 1873: the sum of 
$1,500 on or about the 22d day of January, 1874 ; the sum of $l,500.on or about the 10th 
day of April, 1874 ; the sum of $1,500 on or about the 9th day of Octol)er, 1874 : the 
sum of $(500 on or about the 24th day of May, 1875 ; the sum of $1,500 on or i 
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the itth (Uyof Kovember, 1875 ; the anm of |750 on or aboat the 15th day of Jazm- 
»ixl876 ; all of which acts and doings were while the said Belknap was Secretary 
of war <Kf the United States, as aforesaid, and were a high misdemeanor in said 



The PRESIDENT nro tempore. The Secretary will call the names. 

The Sbcrbtart. Mr. Alcorn. 

No response. 

The Sbcrbtart. Mr. Allison. 

Mr. ALLISON rose. 

The PRESIDENT mro tempore. Mr. Senator Allison, how say von f 
Is the respondent. William W.Belknap, goilty or not guilty of a high 
misdemeanor as cnarged in this article f 

Mr. ALLISON. For reasons already assigned, I answer ** not guilty." 

The Sbcrbtart. Mr. Anthony. 

Mr. ANTHONY rose. 

The PRESIDENT pro tempore. Mr. Senator Anthony, how say 
youf Is the respondent, William W. Belknap, guilty or not guilty 
of a high misdemeanor as charged in this article f 

Mr. .fin'HONT. For the reason already stated hy me, helieving 
that the respondent is not liahle to impeachment, I answer " not 
guilty.** 

The Sbcrbtary. Mr. Barnum. 

No response. 

The Sbcrbtary. Mr. Bayard. 

Mr. BATARD rose. 

The PRESIDENT wro ttmoore. Mr. Senator Bayard, how say you f 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article f 

Mr. BATARD. Qmlty. 

The Sbcrbtary. Mr. Bogy. 

No response. 

The Sbcrbtary. Mr. Booth. 

Mr. BOOTH rose. 

The PRESIDENT fro tempore. Mr. Senator Booth, how say yon t 
Is the respondent. William W. Belknap, guilty or not guilty of a high 
misdemeanor as cnaiged in this article t 

Mr. BOOTH. Guilty. 

The Sbcrbtary. Mr. Boutwbll. 

Mr. BOUTWELL rose. 

The PRESIDENT pro temvore. Mr. Senator Boutwbll, how say 
you f Is the respondent, William W. Belknap, guilty or not guilty 
of a high misdemeanor as charged in this Mticle T 

Mr. BOUTWELL. I sav "not guilty,'* for reasons stated in con- 
nection with my Tote on the first article. 

The Sbcrbtary. Mr. Brucb. 

Mr. BRUCE rose. 

The PRESIDENTpro tempore. Mr. Senator Brucb, how say you t 
Is the respondent, William W. Belknap, guilty or not guilty of ahigh 
misdemeanor as cnarged in this article f 

Mr. BRUCE. For want of Jurisdiction, I answer ^* not guilty." 

The Sbcrbtary. Mr. Burnsidb. 

No response. 

The Sbcrbtary. Mr. Cameron, of Pennsylyania. 

Mr. CAMERON, of Pennsylyania, rose. 

The PRESIDENT pro tempore. Mr. Senator Cambron, how say 
youf Is the respondent, William W. Belknap, gmity or not guilty 
of a high misdemeanor as charged in this article f 

Mr. CAMERON, of Pennsylvania. Ouilty. 

The Sbcrbtary. Mr. Cambron, of Wisconsin. 

Mr. CAMERON, of Wisconsin, rose. 

The PRESIDENT pro temvore, Mr. Senator Cambron; how say 
youf Is the respondent, Wuliam W. Belknap, ffuUty or not guilty 
of a high misdemeahor as charged in this article f 

Mr. CAMERON, of Wisconsin. Not guilty for want of Jurisdiction. 

The Sbcrbtary. Mr. Christiancy. 

Mr. CHRISTIANCY rose. 

The PRESIDENT mro tmp<fre. Mr. Senator Christiancy, how say 
you f Is the respondent, William W. Belkui^, guilty or not guilty of 
a high misdemeanor as charged in this article f 

Mr. CHRISTIANCY. For reasons already given in relation to pre- 
ceding articles, I answer ** not guilty." 

The Sbcrbtary. Mr. Clayton. 

No response. 

The Sbcrbtary. Mr. Cockrbll. 

Mr. COCKRELL rose. 

The PRESIDENT pro temoore. Mr. Senator Cockrbll, how say 
youf Is the respondent, William W. Belkniw. guilty or not guilly 
of a high misdemeanor as charged in this article 1 

Mr. COCKRELL. Guilty. 

The Sbcrbtary. Mr. Conkuno. 

Mr.CONKUNGrose. 

The PRESIDENT oro tmpore. Mr. Senator Conkung, how say 
you f Is the respondent, William W. Belknap, guilty or not guill^ 
of a high misdemeanor as charged in this article 7 

Mr. CONKLING. Joseph Story and every other commentator on 
the Constitution who has treated the question, as far as I know, hav- 
ing solemnly recorded their Judgments against the legal possihiUty 
of trying private citizens hy the political remedy of impeachment, I 
vote " not ffuilty" in order to follow them in holding this proceediug 
utterly void. 



The Secretary. Mr. Conovbr. 

Mr. CONOVER rose. 

The PRESIDENT pro tempore. Mr. Senator Conoter, how say you f 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article f 

Mr. CONOVER. Not guilty. 

The Secretary. Mr. Cooper. 

Mr. COOPER rose. 

The PRESIDENT vro tempore. Mr. Senator Cooper, how say you f 
Is the respondent^ William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article f 

Mr. COOPER. GuHty. 

The Secretary. Mr. Cragin. 

Mr. CRAGIN rose. 

The PRESIDENTpro tempore. Mr. Senator Cragin, how say you f 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article f % 

Mr. CRAGIN. Beheving that I have no constitutional right to 
convict a man when the Constitution denies to me the right to try . 
him, I vote " not guilty." 

The Secretary. Mr. Davis. 

Mr. DAVIS rose. 

The PRESIDENT pro tempore. Mr. Senator Davis, how say you f 
Is the respondent, William W. Belknap, guilty or not g^l^ of a 
high misdemeanor as charged in this article t 

Mr.DAVia GuUty. 

The Secretary. Mr. Dawes. 

Mr. DAWES rose. 

The PRESIDENTpro tempore. Mr. Senator Dawes, how say you f 
Is the respondent, William W. Belknap, guilty or not guilty of ahigh 
misdemeanor as charged in this article f 

Mr. DAWES. Guilty. 

The Secretary. Mr. Dennis. 

Mr. DENNIS rose. 

The PRESIDENT pro tempore. Mr. Senator Dennis, how say you f 
Is the respondent, William W. Belknap, guilty or not guilty of ahigh 
misdemeanor as charged in tliis article f 

Mr. DENNIS. Guilty. 

The Secretary. Mr. Dorsby. 

Mr.DORSEYroee. 

The PRESIDENTjpro tempore. Mr. Senator Dorsby, how say you f 
Is the respondent, William W. Belknap, guilty or not guilty ot a high 
misdemeanor as charged in this article f 

Mr. DORSE Y. For the reasons already assigned, '< not guilty." 

The Secretary. Mr. Saton. 

Mr. EATON rose. 

The PRESIDENT wo tempore. Mr. Senator Eaton, how say you f 
Is the respondent, William W. Belknap, guilty or not guilty of ahigh 
misdemeanor as charged in this article f 

Mr. EATON. Not guilty. The same reasons apply to this article 
as applied to the former ones. 

The Secretary. Mr. Edmunds. 

Mr. EDMUNDS rose. 

The PRESIDENTpro tempore. Mr. Senator Edbcunds, how say you f 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article? 

Mr. EDMUNDS. GuUty. 

The Secretary. Mr. Ferry. 

Mr. FERRY rose. 

The PRESIDENT ^ tempore. Mr. Senator Ferry, how say you f 
Is the respondent, William W. Belknap, guilty or not guilty of a nigh 
misdemeanor as charged in this article T 

Mr. FERRY. For the same reasons given in connection with the 
first article, I vote "not guilty." 

The Secretary. Mr. frelenghuysbn. 

Mr. FRELINGHUYSENrose. 

The PRESIDENT iwv tempore. Mr. Senator Frbunqhuysbn, how 
say you f Is the respondent. William W. Belknap, guilty or not guilty 
of a high misdemeanor as cnaraed in this article f 

Mr. FRELINGHUYSEN. For the same reasons I have already 
stated, "not guilty." 

The Secretary. Mr. Goldthwattb. 

No response. 

The Secretary. Mr. Gordon. 

Mr. GORDON rose. 

The PRESIDENTpro tempore. Mr. Senator Gordon, how say youf 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article f 

Mr. GORDON. Guilty. 

The Secretary. Mr. Hamilton. 

Mr. HAMILTON rose. 

The PRESIDENT pro tempore. Mr. Senator Hamilton, how say 
you f Is the respondent, William W. Belknap, guilty or not guilty 
of a high misdemeanor as charged in this article r 

Mr. HAMILTON. Guilty. 

The Secretary. Mr. Hamun. 

Mr. HAMLIN rose. 

The PRESIDENT pro tempore. Mr. Senator Hamun, how say youf 
Is the respondent. Wuliam W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article f 
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Mr. HAMLIN. For reasonB heretofore given, " not guilty." 

The Secretary. Mr. Harvey. 

Mr. HARVEY rose. 

The PRESIDENTpro tempore. Mr. Senator Harvey, how say yon t 
Lj the respondent, Wiliiam W. Belknap, guilty or uotgnilty of a high 
misdemeanor as charged in this article f 

Mr. HARVEY. For the reasons stated in connection with my vote 
on the first article, 1 vote on this article " guilty." 

The Secretary. Mr. Hitchcock. 

Mr. HITCHCOCK rose. 

The PRESIDENT oro tempore. Mr. Senator Hitchcock, how say 
you f Is the respondent, William W. Belkna]f. guilty or not guilty 
of a high misdemeanor as charged in this article T 

Mr. HITCHCOCK. Guilty. 

The Secretary. Mr. Howe. 

Mr. HOWE rose. 

The PRESIDBNToro tempare. Mr. Senator Howe, how say yon f 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
'misdemeanor as charged in this article f 

Mr. HOWE. Noteuilty. 

The Secretary. Mr. Inoalls. 

Mr. INGALLS rose: 

The PRESIDENTpro tempore, Mr. Senator Inoalls, how say you f 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article t 

Mr. INGALLS. For the same reasons heretofore given, I vote " not 
guilty." 

The Secretary. Mr. Johnston. 

No response. 

The Secretary. Mr. Jones, of Florida. 

No response. 

The Secretary. Mr. Jones, of Nevada. 

Mr. JONES, of Nevada, rose. 

The PRESIDENTpro tempore. Mr. Senator Jones, how say you 1 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article T 

Mr. JONES, of Nevada. Not guUty. 

The Secretary. Mr. Kelly. 

Mr. KELLY rose. 

The PRESIDENT pro tempore. Mr. Senator Kelly, how say you 1 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article t 

Mr. KELLY. Guilty. 

The Secretary. Mr. Kbrnan. 

Mr. KERNAN rose. 

The PRESIDENT pro tempore. Mr. Senator Kernan, how say you f 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article t 

Mr. KERNAN. Guilty. 

The Secretary. Mr. Kby. 

Mr. KEY rose. 

The PRESIDENT pro tempore. Mr. Senator Key, how say you ! Is 
the respondent, William w. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article f 

Mr. KEY. Guihy. 

The Secretary. Mr. Logan. 

Mr. LOGAN rose. 

The PRESIDENTjpro tempore. Mr. Senator Logan, how say you f 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article f 

MrfLOGAN. Mr. President, this heing the first time in the history 
of this country that the power of the Senate of the United States to 
try impeachments has been attempted without law or precedent to 
he extended over any and all citizens of the United States who have 
ever held civil office, I deem it my dutjr, so far as I can, to put a 
check to this attempt to unlawfully exercise a power never delegated 
or intended to be by the Constitution of the United States to any 
legislative branch of the Government. Without passing upon the 
facts in this case, for want of authority to try the impeachment, and 
for the reasons heretofore given in connection with my other votes, 
I vote "not guilty." 

The Secretary. Mr. McCreery. 

Mr. McCREERY rose. 

The PRESIDENT pro tempore. Mr. Senator McCreery, how say 
you f Is the respondent, William W. Belknap, guilty or not guilty of 
a high misdemeanor as charged in this article f 

Mr. McCREERY. Guilty: 

The Secretary. Mr. McDonald. 

Mr. Mcdonald rose. 

The PRESIDENT pro tempore. Mr. Senator McDonald, how say 
youf Is the respondent, William W. Belknap, guilty or not guilty 
of a high misdemeanor as charged in this article f 

Mr. Mcdonald. Guilty. 

The Secretary. Mr. McMillan. 

Mr. McMillan rose. 

The PRESIDENT pro temvore. Mr. Senator McMillan, how say 
you f Is the respondent, William W. Belknap, guilty or not guilty of 
a high misdemeanor as charged in this article f 

Mr. McMillan. Not guilty, for want of jurisdiction. 

The Secretary. Mr. Maxey. 



Mr. MAXEY rose. 

The PRESIDENTpro tempore. Mr. Senator Maxey, how say you f 
Js the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article f 

Mr. MAXEY. Gnifty. 

The Secretary. Mr. Merrimon. 

Mr. MERRIMON rose. 

The PRESIDENT pro tempore. Mr. Senator Merrimon, how say 
you t Is the respondent, William W. Belknap, guilty or not guilty of 
a high misdemeanor as charged in this article f 

Mr. MERRIMON. GuUty. 

The Secretary. Mr. Mitchell. 

Mr. MITCHELL rose. 

The PRESIDENT pro tempore. Mr. Senator Mitchbll, how say 
you t Is the respondent, William W. Belknap, guilty or not guilty of 
a high misdemeanor as charged in this article t 

Mr. MITCHELL. Guilty. 

The Secretary. Mr. Morrill. 

Mr. MORRILL rose. 

The PRESIDENTpro tempore. Mr. Senator Morrill, how say you f 
Is the respondent, William W. Belknap, guilty or not guilty of ahigh 
misdemeanor as charged in this article t 

Mr. MORRILL. Guilty. 

The Secretary. Mr. Morton. 

Mr. MORTON rose. 

The PRESIDENTpro tempore. Mr. Senator Morton, how say you f 
Is the respondent, WiUiam W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article f 

Mr. MORTON. Guilty. I voted against Jurisdiction when the 
question was raised by the plea in abatement. The question was 
properly raised and at the right time ; and although it was decided 
adversely to my views, I regarded the decision of uie Senate as set- 
tling the law of the case and as binding upon me. I recognize the 
right of a m^ority of the Senate to settle any question of law that 
properly arises during the pleadings or the trial in a case of impeach- 
ment. 

The Secretary. Mr. Norwood. 

Mr. NORWOOD rose. 

The PRESIDENT pro tempore. Mr. Senator Norwood, how say 
you f Is the respondent, William W. Belknap, guilty or not guilty 
of a high misdemeanor as charged in this article T 

Mr. NORWOOD. Guilty. 

The Secretary. Mr. Oqlbsby. 

Mr.OGLESBYrose. 

The PRESIDENT pro tempore. Mr. Senator Oolesby, how say you f 
Is the respondent, William W. Belknap, guilty or not guUty of a high 
misdemeanor as charged in this article f 

Mr. OGLESBY. Guilty. 

The Secrrtajeiy. Mr. Paddock. 

Mr. PADDOCK rose. 

The PRESIDENT pro tempore, Mr. Senator Paddock, how say you f 
Is the respondent, WiUiam W. Belknap, guilty or not guilty of a high 
misdemeanor as chained in this article f 

Mr. PADDOCK. Believing that neither the written words of the 
Constitution nor the spirit of our republican institutions warrant the 
impeachment of a private citizen, and that the accused was a private 
citizen when impeached, and further believing that the question of 
Jurisdiction and the question of fact go hand m hand, always insep- 
arable, to final Judgment, without reference to the facts as chaiged 
in this article, I vote not guilty. 

The Secretary. Mr. Patterson. 

Mr. PATTERSON rose. 

Tho PRESIDENT pro tempore. Mr. Senator Patterson, how say 
you i Is the respondent, William W. Belkni^, guilty or not guilty 
of a high misdemeanor as charged in this article 7 

Mr. PATTERSON. Not guilty. 

The Secretary. Mr. Randolph. 

Mr. RANDOLPH rose. 

The PRESIDENT pro tempore. Mr. Senator Randolph, how say 
you f Is the resi>oiident, William W. Belknap, guUty or not guilty 
of a high misdemeanor as charged in this article 7 

Mr. RANDOLPH. Guilty. 

The Secretary. Mr. Ramsom. 

Mr. RANSOM rose. 

The PRESIDENT pro tempore. Mr. Senator Ransom, how say you f 
Is the respondent, William W. Belkrap, guilty or not guilty of a high 
misdemeanor as charged in this article 7 

Mr. RANSOM. Guilty. 

The Secretary. Mr. Robertson. 

Mr. ROBERTSON rose. 

Tho PRESIDENT pro tempore. Mr. Senator Rorertson, how say 
you f Is the respondent, William W. Belknap, guilty or not gnHty 
of a high misdemeanor as charged in this articled 

Mr. ROBERTSON. Guilty. 

The Secretary. Mr. Sargent. 

Mr. SARGENT rose. 

The PRESIDENT pro tempore, Mr. Senator Sargent, how say you f 
Is the respondent, William W. Belknap, guilty or not guilty of ahigh 
misdemeanor as charged in this article * 

Mr. SARGENT. GuUty. 
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Tbe Secrktary. Mr. Saulsbury. 

Mr. SAULSBURY rose. 

The PRESIDENT pro tempore, Mr. Senator Saulsbury, how say 
you f Is the responuent, William W. Belknap, eoilty or not guilty 
of a high misdemeanor as charged in this article T 

Mr. SAULSBURY. Guilty. 
^ The Secrktary. Mr. Sharon. 

No response. 

The Secrbtary. Mr. Sherman. 

Mr. SHERMAN rose. 

The PRESIDENT pro teaippre. Mr. Senator Sherman, how say you t 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article f 

Mr. SHERMAN. GuUty. 

The Secretary. Mr. Spbnger. 

Mr. SPENCER rose. 

The PRESIDENT pro iemwrt, Mr. Senator Spencer, how say you f 
Is the respondent, William W. Belknap, guilty or not guilty of a nigh 
misdemeanor as charged in this article t 

Mr. SPENCER. For reasons ahready stated, " not guilty .*' 

The Secretary. Mr. Stevenson. 

Mr. STEVENSON rose. 

The PRESIDENT pro tempore, Mr. Senator Stevenson, how say 
you t Is the respondent, William W. Belknap, guilty or not guilty 
of a high misdemeanor as charged in this article f 

Mr. STEVENSON. Guilty. 

The Secretary. Mr. Thurmak. 

Mr. THURMAN rose. 

The PRESIDENT pro temfore. Mr. Senator Thurman, how say 
you t Is the respondent, William W. Belknap, guilty or not guilty 
of a high misdemeanor as charged in this article! 

Mr. Thurman. Guilty. 

The Secretary. Mr. Wadleioh. 

Mr. WADLEIGH rose. 

The PRESIDENT pro tem]^e. Mr. Senator Wadlkigh, how say 
youf Is the respondent, William W. Belknap, guilty or not guilty 
of a high misdemeanor as charged in this article. 

Mr. WADLEIGH. Guilty. 

The Secretary. Mr. Wallace. 

Mr. WALLACE rose. 

The PRESIDENT pro tempore. Mr. Senator Wallace, how say 
youf Is the respondent, WilUam W. Belknap, guilty or not guilty of 
a high misdemeanor as charged in this article f 

Mr. WALLACE. Guilty. 

The Secretary. Mr. West. 

Mr. WEST rose. 

The PRESIDENT pro tempore. Mr. Senator West, how say yout 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article. 

Mr. WEST. For the reasons assigned in connection with my first 
vote, I vote "not guilty." 

The Secretary. Mr. Whyte. 

Mr. WHYTE rose. 

The PRESlDENTpro tempore, Mr. Senator Whyte, how say you f 
Is the respondent, William W. Belknap, guilty or not guilty of ahigh 
misdemeanor as charged in this article t 

Mr. WHYTE. Guflty. 

The Secretary. Mr. Windom. 

Mr. WINDOM rose. 

The PRESIDENTpro tempore, Mr. Senator WiNDOM, how say you f 
Is the respondent. William W. Belknap, guilty or not guilty of a high 
misdemeanor as cnarged in this article 7 

Mr. WINDOM. For reasons already stated, I answer "not guilty." 

The Secretary. Mr. Withers. 

Mr. WITHERS rose. 

The PRESIDENT pro tempore, Mr. Senator Withers, how say vou t 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article t 

Mr. WITHERS. Guilty. 

The Secretary. Mr. Wright. 

Mr. WRIGHT rose. 

The PRESIDENT pro tempore, Mr. Senator Wright, how say you f 
Is the respondent, William W . Belknap, guilty or not guilty of a high 
*mi8demeanor as charged in this article f 

Mr. WRIGHT. ThiJB article charges the defendant with a high mis- 
demeanor in office in that he did corruptly receive from one Marsh a 
large sum of money in consideration that he would permit one Evans 
to continue to maintain a trading establishment at Fort Sill. Before 
I can find the defendant guilty of this chaise, I must believe that the 
testimony establishes it bevond a reasonable doubt. I do not find 
that it so establishes it, and I, therefore, vote " not guilty.'' 

The names of those voting guilty and not guilty, respectively, were 
read, as follows : 

OUILTY— McOTn. Bayard, Booth, Cameron of PemisvlTania, Cockrell, C<H>per, 
Davis, Dawes, Dennis, Edmonds, Gordon, Hamilton, Harvey, Hitchcock. Kelly, 
Keman, Key. McCreery. McDonald, Maxey, Merrimon. Mitobell, Morrill, Morton, 
Norwood, C^lesby, Banaolph, Bansoro, Robertson, Sa^ent, SaalBbar3% Sherman, 
Stevenson, Thnrman, Wadleigh, "Wallace, Whyte, and withers— 07. 

NOT OiniiTY— Messrs. Allison, Anthony, Boatwell, Bmce, Cameron of Wis- 
consin. Cbtlstiancy, Conkling, Conover, Cragin, Dorsey, Eaton, Ferry, Frelingbay- 



sen, Hamlin, ^owe, In^Us, Jones of Nevada, Logan, McMillan, Paddock, Patter* 
son, Spencer, West^ Windom, and Wright— S5. 

The PRESIDENT pro tempore. On this article 37 Senators vote 
" guilty," and 25 Senators vote ** not guilty." Two-thirds of the Sen- 
ators present not sustaining the fifth article, the respondent is ac- 
quitted on this article. This concludes the action of the Senate on 
all the articles of the impeachment. The Chair will call the Senate's 
attention to Rule 22, which provides : 

And if the impeachment shall not npon any of the articles presented be sustained 
by the votes of two-thirds of the members present, a Judgment of acquittal shall 
be entered. 

If there be no objection to complying therewith, the Secretary will 
be directed to enter a Judgment of acquittal. Is there objection t 
The Chair hears none, and it will be so entered. 

Mr. EDMUNDS. I move that the Senate sitting for this trial ad- 
oum without day. 

Mr. Manager LORD. Will the Senator withdraw his motion for a 
moment! 
•Mr. EDMUNDS. Yes, sir. 

Mr. Manager LORD. Mr. President and Senators, we have the con- 
sent of the counsel for the respondent and desire the a«8ent of the 
Senate to make a brief statement in regard to an allegation made by 
Judge Black in his last argument in this case. Judge Hoar, to whose 
brother reference was mme, was not present at the time to make the 
correction ; and, therefore, we think it is due to him as a manager, 
and but an act of Justice to an eminent citisen of Massachusetts, ( Hon, 
E. Rock wood Hoar,) that a statement by way of correction be made 
now so that it may be a part of the record of this trial ; therefore, I 
request the Secretary to read a letter from Mr. Manager Hoab. 

The PRESIDENT pro tempore. The Chair hears no objection, and 
the letter will be read. 

The Secretary read as follows : 

House or Brfbbsbntativbs, 

July 39, 1876. 



Mr Drab Sir : I was absent by leave of the House when Judge Black made his 
arenment, and altboagh I read toe report of it in the papers I did not see or hear 
till about five minates aro the following passage: ** Jndge Hoar, who gave the 



President a library of oosUy literature ana law." Jndge Hoar never gave or helped 
to give or had anything to do with giving to the President a library or any otner 
thins of value during the life-time of either. Judge Black was doubtless liimself 
deceived ; but the whole story is an absolute falsehood without the slightest foun- 
dation. 

I am yours, respectfully, 

GEO. F. HOAR. 
Hon. Scott Lobd. 

Mr. CARPENTER. In the absence of my colleagae, Judge Black, 
I have given consent that this explanation shall ue made, for I am 
certain that Judge Black would desire to have any mistake or mis- 
statement in his argument corrected. 

Mr. BOUTWELL. Mr. President, I ask the indulgence of the Sen- 
ate sitting as a court to make a statement which affects the late Vice- 
President of the United States. It was my purpose to call attention 
to the ciroumstance, but I had thought until this moment that I 
might postpone it more properly until the session of the Senate. 
One of the honorable counsel, Mr. Black, in his argument, made this 
statement : 

The manager from Massachusetts [Mr. Hoar] said, speaking of the Union Pa- 
dflo Bailroad. t)iat every foot of that road had been founded In oomiption and 
built with the wages of Iniquity. That is true ; and it is equally well known that 
the managers of that oormpt concern gave large amounts oi their stock and bonds 
to the wi& of a Senator who was afterward elected Vice-President The wife re- 
ceived it with the full consent of the husband. 

It is due not only to the reputation and memory of the late Vice- 
President in the State where he dwelt so long and which he repre- 
sented so faithfully, but it is due to the great mass of his country- 
men, who Justly take an interest in his fame, that this statement 
should be corrected. The truth, as I believe, and always have be- 
lieved since the ciroumstances to which this passage refers were 
brought to the attention of the public, is simply tnis : On the twenty- 
fifth anniversary of his marriage his friends gave his wife an amount 
of money — the precise amount I do not know, but it was not large — 
$3,800, 1 am informed. A ]>ortion of this Mr. Wilson, npon the advice of 
Mr. Oakes Ames, invested in stock, known as the Credit Mobilier stock. 
The stock was never conveyed to Mrs. Wilson, but a contract existed by 
which it was to be conveyed. After a time Mr. Wilson learned what 
turned out to be the exact facts in regard to that affair, or so far 
learned them that he came to the concnision that it was not proper 
that she should hold this property, and it was sold, and sold at a loss, 
and that loss Mr. Wilson made up to his wife. At her death this prop- 
erty was bequeathed by her to (as I believe) a religions association 
or charitable institution. Mr. Wilson never derived any advantage 
from it ; and what is particularly untrue is that either the corporation 
or any person representing the corporation made any ^t or (lonatiou 
in any form of stocks or bonds or other property or valuable thing. 

Mr. EDMUNDS. Mr. President, I move that the Senate sitting for 
this trial adjourn without day. 

The motion was agreed to. 

The PRESIDENT pro tempore^ (at two o'clock and twenty-two min- 
utes p. m.) The Senate sitting for the trial of the impeachment of 
William W. Belknap, late Secretary of War, stands adjourned with- 
out day. 
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OPINIONS 

ON 

FINAL JUDGMENT IN THE CASE OP THE IMPEACHMENT OF 
WILLIAM W. BELKNAP, LATE SECEETARY OF WAR. 



The order of the Seoate of July 31, 1876, allowed each Senator " within two days 
after the vote shall hare been so taken" to file "bis writton opinion," under which 
the following opinions were filed : 

Mr. NORWOOD. The House of Representatives impeach William 
W. Belknap for the crime of bribery committed by him while hold- 
ing the office of Secretary of War ot the United States. The defend- 
ant has pleaded that while the charges may be trne, yet impeachment 
did not commence until after he had resigned his commission as Sec- 
retory, and that, being at the date of impeachment only a private 
citizen of the United States and the State of Iowa, he is not liable to 
im]ieachment. Ont of these pleadings springs a single issue : Does 
resignation of his commission protect a Federal civil officer from im- 
peachment for bribery committed by him while in office f 

I will not consome any time in considering the point made by the 
managers on the fraction of a day : first, becaose I reg^ the legal 
fiction as inapplicable to criminal law and dangerous to life and lib- 
erty if thus applied, and, second, because it is immaterial to the issue ; 
for, if my conclusion be correct, the resignation has no effect what- 
ever on the jurisdiction of the Senate ; and this beings the only ques- 
tion. I proceed at once to consider it. 

It is conceded by respondent's counsel that his resignation is the 
sole ground on which the plea to Jurisdiction rests. In other words, 
it is admitted that, but for the resignation there would exist no valid 
objection to the jurisdiction of the Senate. This makes the question 
to be decided single and simple ; and yet it has engendered a multi- 
tude of questions which have been discussed with great ardor and 
elaboration. Among them are whether a Senator or Representative 
can be impeached; whether one who commits treason, bribeiv, or 
other high crimes and misdemeanors, and afterward is appointed to a 
Federal office, can be impeached ; whether a private citizen who has 
not held Federal office can be impeached for any offense : and whether 
officers of the Army and Navy are impeachable. All these questions 
are irrelevant. They are not before tlie Senate as a court, because 
not one of them is raised by the record. I intend, therefore, to eschew 
them entirely. The first duty of a jud^e is to decide the case be- 
fore him, and his second duty is to decide no other. The only ques- 
tion, then, for the Senate to determine is whether a Federal civil offi- 
cer who is confessedly liable to impeachment while he is in office can 
avoid impeachment by resignation. Respondent's counsel contend 
that he can; and on the following grounds: 

First. The only power for impeaching Federal officials is conferred 
in and by the Federal Consititution and, being a delegated power, 
it must be strictly construed ; and, 

Second. As the Constitution does not expressly declare or contain 
words which imply that a person may be impeached after he is out 
of office, it therefore follows that the respondent, who is out of office, 
is not subject to the Jurisdiction of the Senate. 

Out of this brief syllogistic statement of the defense arise two ques- 
tions : First, did the people import trial by impeachment into our 
Constitution, as it was understood in Great Britain, and, second, does 
impeachment in Groat Britain lie against one who, having been a 
civil officer, is out of office f If these two questions admit of an affirm- 
ative answer, the re-spondent is subject to trial by the Senate. 

All that the Constitution contains relating to impeachment is the 
following: 

The House of Scprosentativcfi • * • shall have the sole power of impeach- 
ment. (Article 1. section 3, clause 5.) 

The Senate shall have the solo power to try all imneaohmonts. When slttins for 
that purpose, i hey shall be on oath or affirmation. W hen the President of the U nit- 
(m1 States is tried, the Chief Justice shall preside: and do person shall be convicted 
without the concurrenco^f two-thirds of the members present. 

Judgment in cases of impeachment shall not extend further than to removal from 
nfUce.and disnualitlcation to bold and ei^y any office of honor, trust, or profit un- 
der the United States : but the party convicted shall nevertheless be liable and sub- 
ject to indictment, trial, fndgment, and punishment according to law. (Article 1, 
section 3, clauses 6 and 7.) 

The President Tioe-President and all civil officers of the United States, shall be 
removed from office cm impeachment for, and conviction of, treason, bribery, or 
other high crimes and raisilemetuiors. (Article 3, section 4.) 

The Pi-esidcnt • * • shall have power to grant reprieves and pardons for 
oflenscs against the United States, except in cases of imueachmcut (Article 8. 
section 3.) 

The trial of all crimes, except in cases of imponchment shall be by Jury. (Article 
3, section 2, clause 3.) ^ j j \ 

To the forej^iuff extracts wo are to look for all the light that tho 
Constitution itself can afford us. 

It is clear that the power of impeachment is conferred thereby on 
the House of llepresentatives. It is equally clear that the power to 
trv all impeachments is granted to this body, and that the Senate, 
wiieu trying a case of impeachment, is a court; for it has authority 
to try, to convict, and to sentence. The Senate is not only a court, 
but it is a court to try all cases of impeachment. It is not an admi- 



ralty or equity or common-law court, but it is a court differing in its 
nature, jurisdiction, procedure^ constitution, powers, and purposes 
from all these courts. Its origin, history, nature, and object are all 
necessarily enveloped in the word " impeachment." The Consti" u- 
tion confers on the Federal courts admiralty and equity Jurisdiction. 
It ^ves to the President the power of pardon. But it gives no defi- 
nition of any one of these terms. That whole instrument contains 
but one definition of any word embraced in it, and that word is 
" treason." The Constitution does not define. It is not a glossary. 
It simply declares in terms so clear and pure that they may be classed 
as the richest Jewels selected from all the wealth of our language 
and set in the chastest style. They are or were supposed to be so 
simple and unquestionable that the wayfaring man would under- 
stand them. 

Where then do we look to find the meaning of admiralty, equity, 
common law, and pardon t We turn naturally and necessarily to 
the English law. This has been the course and practice of our courts 
ever since the Constitution was adopted. And as the Constitution is 
silent as to what we are to understand by 'impeachment,'' where else 
ought we to turn or can we turn for its meaning, nature, purpose, and 
scope, except to the same souree whence our language and tbe orig- 
inals of our courts, their Jurisdiction, and powers are derived f 

If this be true, when we find thepower of impeachment, without 
limit or qualification, given to the House of Representatives, by what 
process of reasoning can it be maintained that this power, as em- 
ployed and understood in Qreat Britain, is abridged by our (>>nstitu- 
tion except by express terms f But the power of the House to im- 
peach is in no particular abridged or qualified. Whatever powers 
are included in the term impeachment are granted to the House of 
Representatives, and we must therefore look to the nature, jurisdic- 
tion, and purposes of impeachment aa practiced in Parliament to 
determine the nature. Jurisdiction, and purposes of impeachment as 
understood in the Constitution. 

The Constitution speaks of two modes of trial: the one by Jury, 
the other by impeachment. It speaks of either as being perfectly un- 
derstood by the people of the United States. No definition was re- 
rlred for either expression. They are treated as household words, 
d yet where do we turn to find out what '^ trial by jury" means f 
Is there any mystery about itt Have lawyers and judges ever 
wrangled over the meaning, the object, the nature, the scope of what 
Blackstone calls '^ trial by iury f " And why should the other mode of 
trial which is named in the Constitution with the same familiarity 
be the subject of such grave doubt t We can look nowhere else than 
to impeachment as nnderstood and practiced in Parliament. 

This must bo so from necessity, ^or, on any other hypothesis, how 
could we possibly determine the extent of tho power of impeachment t 
To decide the question by the lexicon would be as idle as to attempt 
to determine the jurisdiction and powers and procedure of the United 
States courts in cases in "admiralty" by looking for the meaning of 
that word in a dictionary. 

It is necessary, in the next place, to see if impeachment as under- 
stood and practiced in Great Britain is qualified or abridged by ex- 
press terms in the Constitution, and if so, then to determine whether 
such abridgment has deprived the Senate, as a court to try impeach- 
ment, of Jurisdiction in the case under consideration. In other words, 
if the House of Commons could impeach, and the House of Lords could 
try, a person who bad committed crime while in public oflSce and had 
before impeachment resigned, has the Constitution either in terms or 
by necessary implication deprived the Senate of Jurisdiction in such a 
case f That impeachment would lie in such a case in Parliament no 
one has or can deny. The oases of persons impeached and punished 
after resignation in Great Britain are numerous, and I need not stop 
to cite them. They have been cited often dnring the consideration of 
this question and the facts are indisputable. It is not insisted bv 
any one tliat there is any express language in the Constitution which 
deprives the Senate of Jurisdiction over a civil ofSoer of the United 
States who after committing an impeachable crime has resigned. 
Wo must then see if in such a case there is any want of Jurisdiction 
necessarily implied by auv language in the Constitution. And this 
brin^ directly before us the only points relied on by tbe respondent 
in his plea to the jurisdiction. 

He maintains through his counsel that this implication is contained 
in article 2, section 4, of the Constitution, which for convenience I will 
repeat : 

The President, Vice-President and all civil officers of the United States, shall be 
removed f rotr office on impeachment for, and conviction of, treason, bribery, or other 
high crimes and misdemeanors. 

This language, it is insisted, necessarily implies that the person im- 
peached must be in ofiice, because he cannot be removed from oflace 
unless he be in office. Tbe reason given for the assumption is strictly 
true, and the argument would be good if the sole object of impeach- 
ment was to remove an ofiender from office. But just here is to be 
found the fallacy, the sophistry, in the argument. It has to assume 
as true that which is false in order to make its conclusion appear to 
be sound, for it assumes that removal is the only purpose of impeach- 
ment. Were this section the only one in the Constitution — that is, if 
clauses 6 and 7, section 3, article 1, were not in the Constitution — the 
ailment would be plausible, and only plausible. But when we take 
all these sections together and construe them as a whole, we find the 
conclusion of the respondent in direct conflict with the language in 
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article 1, section 3. For by the latter we find that remoral is not the 
sole object of impeachment. It is not the limit of (ho Judgment. It 
is but a small portion of the penalty that may be inflicted. The peo- 
ple not only declared that a Federal civil officer, a President or Vice- 
President, shall be removed on conviction, but they declared he might 
be forever thereafter disquaXfied from holding any office of honor, 
trnst, or profit under the United States. In construing statutes and 
written constitutions it is the solemn dnty of courts to harmonize any 
apparently conflicting portions, and not to place a construction on one 
part that will annul any other, if it is possible t^ avoid such construc- 
tion. To construe section 4, article 2, as respondent's counsel do is 
to make void or ineffectual a portion of section 3, article 1. To say 
that removal is the sole object of impeachment, is to say that the 
clause which provides for disqualification is nugatory or void. Again, 
to say that impeachment will not lie unless the offender be in office, is 
to say that disqualification can never be ac^ndged unless thcaccused 
will consent. 

To say that the consent of an offender to impeachment and re- 
moval and disqualification is necessary to jurisdiction, is to declare 
that the Senate of the United States sitting as a court of impeach- 
ment is the only court in Christendom whose jurisdiction, in a crim- 
inal case, depends on the volition of the accused. To say that re- 
moval is a condition-precedent to disqualification, is to make the con- 
sent of every offender in Federal office a condition precedent to im- 
peachment ; for he may or may not be impeached, as he may or may 
not choose to resign. ' 

An attempt has been made to evade the conclusion that disqualifi- 
cation may be adjudged without removal, by a resort to grammatical 
construction. It is said the words "judgment • • * shall not 
extend further than to removal and disqualification to hold and en- 
joy any office'* necessarily mean that removal must precede disqual- 
ification and be a part of the judgment. This, if true, would lead 
to a sequence which no one can sanction. It is, that disqualification 
must neccssarilv follow removal. For if, as is contended, the con- 
junction "and" between the words "removal" and "disqualifica- 
lion '' makes the two penalties parts of an indivisible judgment, then 
disqualification must be adjudged whenever removal is. This would 
lead to this absurd, harsh, cruel, and unjust consequence: that a 
jndge who was unfit for his place by reason of intoxication, when im- 
peached, must be disqualified forever from holding any other Federal 
office. He could not be removed without being also disqualified. 

Respondent contends that section 4, article S, is a limitation as to 
offenders and offenses ; that no one except the officers therein enum- 
erated can be impeached, and only for the crimes therein stated ; and 
that only oj{oer«— that is, persons actually holding commissions— can 
be impeached. And, as the logic of this position necessarily de- 
manded, his counsel went to the extremity of maintainingthat after 
impeachment, and at any moment before conviction, the officer could 
drop his commission from his hand and escape Indgment of removal 
and disqualification and any and all other possible penalty. 

If this be true, it would seem that the people of the United States, 
instead of devising a wise and certain and speedy method of getting 
rid of public offenders and remaining rid of them and making exam- 
ples of Utem as a terror to evil-doers in hich places, were engaged in 
a game of thimblo-rig^ing with the most dangerous of all criminals 
and permitting the criminals to play the game. They were careful 
to see that ordinary criminals should not escape punishment by evad- 
ing the courts through their own volition, but they intentionally of- 
fered immunity to state offenders by telling them they cannot bo 
impeached unless they consent. Is this a reasonable construction of 
section 4, article 2f On the contrary, it is the most strained and un- 
wise construction that could possibly be put upon it. The reasonable 
view of all these provisions taken together is that section 4, article 
2, simply declares and commands that when the President, Vice-Pres- 
ident, and all civil officers, &c., are convicted on impeachment, they 
shall be removed. They shall not receive any less penalty or sent- 
ence. 

The wise and patriotic men who framed the Constitution did not 
intend to deal thus lightly with high offenders. They had seen to 
what depths of degradation and extremities of danger the government 
of Great Britain nad been carried and sunk by official corruption. 
They had seen public offices sold for a price. They had seen ministers 
of the Crown buying legislation as brokers buy stocks in the* open 
market. They had seen much more of like character which I have 
not time to even capitulate, and they knew that the only sure and 
speedy remedy for an evil so great and dangerous to the state is by 
impeachment. The danger of executive power and its insidious atl- 
vances were known by them, and whether they intended to dally with 
or rather to encourage such enormity, we can easily judge by a careful 
Ktudy of the few words they uttered on this subject. They provided 
that the higher the offender, the greater should be his punishment ; for 
in addition to inflicting on an officer the usual penalty visited upon 
ciiminals in private life, they provided that he should be carried by the 
chosen representatives of the people to the loftiest station in tho gov- 
ernment bo had dishonored, thereto be publicly branded in tho forehead 
as unworthy of the confidence of his people and then to be tumoil loose 
a wanderer, a by- word, and a hissing among, but to be not of, his fellow- 
men. To make the proceeding most signal and the penalty most ex 
omplary, they declared that for those high offenses no should not be 
entitled, as of right, to trial by jury : 



Tho trial of all crinuu, except in C29tv ofimpeaehment^ shall be by Jury. (Article 
4, section i, cbuso 3.) 

And that he should wear his disgrace and shame and outlawry to 
the end of his days, they declared that after conviction no pardon, no 
reprieve even, could ever reach him. In the face of all this, it is 
gravely insisted that impeachment has no object but removal from 
office ; that when the offender is out of office justice is appeased and 
the right arm of the law is paralyzed ; and that it matters not whether 
the office be vacated by self-amotion, or by judgment of this court, or 
by executive onler, the result is the same to the law and the people. 
The offender is removed, out of office, and cannot be disqualified, can- 
not bo impeached, even though as President of the United States he 
had committed treason ! This may be law, but it is certainly shock- 
ing to common sense. 

The cardinal mistake made by thoee who oppose jurisdiction in this 
case is, that the power of impeachment must bo strictly construed 
for the benefit of the people ; that being a delegated power, nothing 
can bo taken except what is expressly and literally granted. In my 
opinion, this is a strange rea<ling of the Constitution, and tends to 
oppress the people and destroy their rights. Those who oppose juris- 
diction treat impeachment by Parliament as if it wore a power of 
the Crown— aprerogative of tho king. ^ They cite its abuse and con- 
ceal its use. They refuse to see that it is a right and a power of the people 
to be brought into action at their will on great occasions and to reach 
enormous public cri me. The horrors of power abused in Great Bri tain 
are paraded to chill the blood, and the power of impeachment is de- 
picted as the greatest oppression of the English people. This is a 
perversion of history. The House of Commons alone can impeach 
and they are the immediate representatives of the people, and this 
power LuEis always been put in action to protect some right of the 
people, either infringed, or supposed to be infringed, by some one in 
office. Was the danger or the oppression of impeachment one of the 
evils from which our fathers fled to the New World f Was it one of 
the causes whicb moved them to rebel in 1776 f Is this gigantic power 
of omnipotent Parliament enumerated or even referred to by them in 
their immortal bill of complaints! Nay, quite the contrary. 

Our rebel fathers made no complaints against English law. They 
did not condemn impeachment. They said nothing of danger to the 
people by abuse of the arbitrary power of Parliament in trials by 
impeachment. On the contrary, the Declaration of Independence is 
the noblest eulogy on British law to be found in the English lan- 
guage. Every paragraph is a protest against the king and his serv- 
flo tools for the abuse of law. They wero content with tho law, but 
rebellions against those appointed to administer the law. And when 
the seven-years struggle was over, they 04}te8ted their admiration for 
and satisfaction wiUi the laws of the kingdom' against which they 
had rebelled, by incorporating the common law and the law of im- 
peachment into their respective State constitutions. The Stat« of 
Georgia adopt-ed by ordinance the common law of Groat Britain in 
gross, and such of her statute law as was adapted to her form and 
spirit of government, and invested her Legislature with the power 
of Impeachment without any other definition than the word itself 
brought with it from its residence in Parliament. And when after- 
ward, in 1787, the same people who had made trial by impeachment 
a part of the organic law of their several States adopted the Federal 
Constitution, they again collectively attested their purpose not to 
abandon this sacred right of defense against executive power, by im- 
bedding it in that instrument. This they did when the most mem- 
orable trial by impeachment in all history — that of Warren Hast- 
ings—was in progress. He had laid aside his commission as governor- 
general of India, was a private subject of the Crown, though princely 
m the rich spoils of the East. With this notable instance of the 
power of Parliament exerted against a private subject and with many 
more of anterior date known to them, those wise statesmen, jealous 
of personal liberty and private property and the pursuit of happiness, 
ingrafted impeachment on the Constitution. 

They were familiar with all English history and knew all tho 
abuses of power as well as we do. They knew that the struggle for 
human freedom has always been in all ages and all countries between 
rulers and the ruled, between the many out of office and the few in 
office, between subjects and the king, and that this warfare had con- 
tinued almost without cessation in Great Britain for a thousand 
years. They knew that executive power is ever aggressive on the 
rights of the people, and that impeachment in Parliament was the 
speediest and most effectual means of deliverance. And, finally, they 
knew that impeachment was one of the dearest rights of a free peo- 
ple, one of the strongest safeguards against corrupt government, and 
with a full knowleclgeof what crimes had been committed by an 
omnipotent Parliament, when, at long intervals, the people acting 
through the Commons, solemnly determined that " the awful discre- 
tion" inherent to impeachment was alone commensurate to and suffi- 
cient for official crime, and with a like knowledge of tho necessity 
for such protection for the people against official corruption, tho 
people of tho United States determined that this right should be as 
secure and lasting as the Constitution itself. They constructed it as 
a forti*es8 of defense against the Federal Executive. They intended 
it to be in tho naturoof a reserveil right, for unless it had been provide<l 
for in the Constitution it is clear that the Executive of the Govei*n- 
ment would have been placecl beyond the power of removal or dis- 
qualification, and the people would have been unable to reach otlicial 
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cbrraptioD except throuch. the elective franchise, or to pojiish official 
criminals except by trial by jury. And they hold it in reserve to be 
used, as Hercnles used the river Peneus, in cleaning the incrusted cor- 
mption of Federal office when all other means may prove unavailing. 
And what is impeachment as it stands in the Constitution f With 
all the light of its history in England to guide them, with their 
knowledge that impeachment is to protect the people, and not to favor 
officers, and having committ>ed its employment to their immediate 
representatives, what limit did they set, if any, on the impeachment 
in Parliament at which they were looking when they adopted it into 
our organic law f If they had said Congress shall have the sole power 
of pardon and stopped, who would say they had set any limit to it t 
If they had given that power to Congress, except in cases of convic- 
tion on impeachment, who would say that any limit was set to the 
power except in the single instance of conviction on impeachment t 
80, if the sole power to impeach and the power to try all impeach- 
ments had been all on the subject, who would maintain that all power 
of impeachment, as understood and practiced in Great Britain, had 
not been conferred f 

But, after conferring the power on the Honse to impeach withont 
limitation, and the Senate to try all impeachments, they set certain 
limits so as to modify and curtail the power as exercised in Parliar 
ment. Let us see what those limits are. 

First. Parliament has unlimited control, and on conviction can in- 
flict any imaginable and capricious punishment. It can hang, draw, 
quarter, banish, imprison, nne, sequcst'Cr, remove, disqualify, and all 
tnis and more, by its own sentence. But in this our Constitution has 
made two great changes. 

First. It divides the jurisdiction for punishment between the Senato 
and the common-law courts. It takes away the discretionary power 
of Parliament to punish, which was and is so terrible. It limits the 
power of the Senate to removal or disqualification, or to the inflic- 
tion of any sentence of less consequence than removal or disnualifi- 
oation. And it takes away all discretion as to any other punisnment 
by saying that such punishment shall be inflicted according to law. 
Thus the Jurisdiction of Parliament is divided between the Senate 
and the courts ; but the discretion of Parliament is taken away from 
the Senfte and the punishment made certain. The offender knows 
the most he may receive on conviction before either the Senate or the 
courts. 

Second. They limited the danger to the accused by requiring the 
concurrence of two-thirds of the Senators present to convict, whereas 
a majority only was sufficient in the House of Lords. 

Third. They limited the disqualification to hold office to any office 
under the United States, and thus left the party convicted still qual- 
ified to hold office under any State. 

Fourth. They limited the right of the Vice-President to preside 
over the Senate by placing the Chief Justice in his seat when the 
President is tried ; thus showing their purpose to insure Justice to the 
accused by delmrring ambition from the court of impeachment. 

As the power of impeachment wt>uld have been as general as that of 
the British Parliament, had it not been restricted, it must follow 
that the defendant in this case must show that the restrictions named 
in the Constitution cover and protect him. He must show either that 
the jurisdiction of impeachment by Parliament does not extend to one 
out of office by resignation, or that our Constitution limits jurisdiction 
to those in office. The former he cannot show. The law, the prece- 
dents, and practice are all against that theory. Are there any words 
in the Constitution which will bear this construction f It is not pre- 
tended that there areanjr words expressly so declaring. 

Let us not forget that impeachment is intended to purify the state, 
to rid the Oovemment of corruption in high places, and In no sense 
to favor offenders, and that the only mercy intended to be shown to 
the guilty has been provided for by the express limitations named 
above, to wit, that two-thirds should convict, and that judgment 
shall not extend beyond removal and disqualification. Let us not 
forget that our fathers labored to protect the people, for thoy knew 
that those in power need no protection. 

At this late day shall their children declare that their labor was in 
vain ; that their declaration of the power of imi>eachment is an idle 
thre.at ; that they left the word impeachment undefined and inde- 
finable ; that they equivocated with criminals by employing such 
doubtful words as to invite them to seek safety by resigning their 
commissions ; that they left the people no protection against high 
crimes and misdemeanors except by the enactment of a penal code, 
which would perpetually tax the ingenuity of man to frame in order 
to meet the innumerable methods which the counter-ingenuity of 
corrupt officials can devise in committing acts dangerous to the state 
and the safety and liberty of the people ; that a President who has 
levietl war against his country can nold his seat, witnessing his trial 
by impeachment with indifference, and Just at the moment of convic- 
tion announce his resi^ation and avoicl any and all visitation except 
such as miffht be inflicted on the private citizen who had joined in 
his treason T Shall we, by thus construing the Constitution, encour- 
age corruption in high places t For one I will not, and for the rea- 
sons I have given I hold that the Senate has jurisdiction to try the 
respondent. 

I am of opinion, farther, that the allegations made in the fi.ve seve- 
ral articles of impeachment have been sustained by the evidence, and 
that the respondent is guilty of each and all of the charges. 



Opinion •f Mr. Sterensoa. 

Mr. STEVENSON. Mr. President, I desire very briefly to state my 
opinion on the pending preliminary question and the grounds upon 
which it rests. 

William W. Belknap was impeached by the House of Representa- 
tives en the 2d day of March, 1876, for alleged bribery and corrup- 
tion charged to have been committed by him while Secretary of War. 

The resolution for his impeachment was passed upon the recom- 
mendation of a regular committee of the House, after a thorongh in- 
vestigation of the charges and the examination of several witnesses 
in support of their truth, at which Belknap was present and of which 
he had due notice. 

Upon the day of his Impeachment, at ten o'clock and twenty min- 
utes, after the report of the committee had been agreed upon, but 
before the meeting of the House, the respondent resigned the office of 
Secretary of War, which was immediately accepted by the President 
of the lliiited States. The House of Representatives subsequently ap- 
point<ed its managers and laid before the Senate articles of impeach- 
ment, which set out with great precision the time, place, and circum- 
stances under which the specific acts of bribery and corruption are 
charged to have been committed. 

The respondent appears in person and by counsel. He does not 
deny the commission of the alleged offenses nor that they were im- 
peachable crimes. He pleads that at and before the passage of the 
resolntion for his impeachment he was not Secretary of War, and 
neither then nor at any time since has he held any official position 
under the Government of the United States, and he therefore denies 
the jurisdiction of this court. 

To this plea the House of Representatives filed two replications : 

The first, traversing the facts of the plea by way of demnrrer. 

The second, a special replication, setting up certain facts tending 
to inipngn the validity of the resignation of the accused and going 
to show that it was not made in good faith. 

Respondent rejoined, demurring to the second replication of the 
House of Representatives,* and for further rejoinder denies the truth 
of the facts set up in the second replication and relies upon others 
in avoidance of the charge that his resignation was colorable. To 
this rejoinder there was a surrejoinder. 

The conclusion which I have reached renders it wholly unneces- 
sary for me to consider the question of fact presented by the repli- 
cation or the rejoinder. 

Assuming as I do, that the resignation of the accused was a legally 
accomplished fact before the resolution for his impeachment was 
passed, the question occurs: What legal effect did the voluntary res- 
ignation of the respondent have upon the constitutional power of the 
House to impeach or upon that of the Senate to try said impeachment f 

This is a simple question of law ; one, wholly of first impression, 
unsupported by precedent or direct authority : its solution lies, as I 
conceive, in an extremely narrow compass. The importance of it« 
right adjudication cannot however be overst-ated either in its personal 
effect upon the accused, or in its far wider influence as a valid and 
binding construction of the Constitution, upon the safety, rights, and 
interests of the whole people of the United States, in whose name 
this impeachment was instituted and on whose behalf it is now bi .og 
prosecuted. 

The jurisdictional power of this court rests upon the proper con- 
struction of a few provisions of the Constitution, which it is better 
that I should group together and quote literally, in the order in which 
the> are found in that instrument. 

The Constitution, article 1, section 2, declares that — 

The House of Beprcsentatives * * * shall hftvc the sole power of Impeachmeot 

The sixth clause of the third section of article 1 declares : 

The Senate shall have the sole power to try all impeachments. When sitting for 
that purpose, they shall be on oath or afBrrootion. When tho President of the 
United States is tried, tho Chief Justice shall preside : and no person shall be con- 
victed withont the concnrrence of two-thirds of tho members present. 

Judgment in cases of impeachment shall not extend further than to removal from 
office, and disqnaliflcation to hold and epjoy any office of honor, trust, or profit noder 
the United Stotes ; but tho party convicted shall nevertheless be liable and 8at^)eot 
to indictment, trial, Judgment, and punishment, according to law. 

By section 4, article 2, the Constitution provides : 

The President, Vice-President and all civfl officers of the Unitod States, shall be 

removed from office on impeachment for, and conviction of, treason, bribery, or 

other high crimes and misdemeanors. 

The third clause of section 2, article 3, provides that — 
The trial of all crimes, except in cases of impeachment, shall be by Jury. 
The latter part of clause 1, section 2, article 2, declares : 
Tho President • * * shall have power to grant reprieves and pardons for of- 
fenses against the United States, except in cases of impeachment. 

Tho clauses quoted contain every provision upon the subject of im- 
peachment which is to be found in the Constitution. 

That instrument created a free government of limited and enumer- 
ated powers. Within the scope of its delegated authoritv, the Con- 
stitution and the enactments made in pursuance thereof, become the 
supreme law of the land. The Government acts alike upon the in- 
dividual members of the body-politic, not less than upon the varied 
classes of officials who constitute its oi^anization. 

The power requisite to enforce obedience to its lawful mandates 
not loss than the means to prevent any violation of , its express pro- 
visions were absolutely essential to its permaowice and prcserva- 
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tion. Without saoh remedies the GoTemment woald have been as 
impotent to enforce the duties wbich it created as it woald have been 
powerless to preserve the rights, public and private, which it had 
been ordained to protect. If any fact touching the Constitution is 
clearly incontrovertible, it is, that the convention which framed it 
intended to deprive all officials, from the highest to the lowest, of all 
opportunity to violate their official trust, to enlar^ their duties, or in 
any way to encroach upon the liberties of the citizen. 

These wise men were fuUv versed in English history. They well 
knew, that the perpetuity of the Government about to be inaugurated 
might be as much endangered by cormptioa and venal prostitution, 
of patronage to selfish and ignoble ends, as from the more open and 
danng attempts of unlicensed power for its overtiirow and subver- 
sion. 

It devolves on this court so to construe the Constitution in this case, 
as shall harmonize all its provisions, and best secure and effectuate 
the great objects sought to be achieved by the statesmen who framed 
and the people who adopted it. 

It is argued by the counsel for the accused and by Senators who con- 
cur with them, that the Constitution delegates no express power of 
impeachment, but that all the authority of the House, or of the Senate 
over this subject arises by legal implication from section 4, article 
2, of the Constitution. 

That declares — 

The President, Tioe-Preeident »ad all oivil ofBcers of the ITiilted Ststee, shsll be 
remoTed from office on impesohment for, and o<niYlction of, troMon, brlbovy, or 
other hifih crimes and misdemeanors. 

The advocates of thisconstruction propose to transpose this last-cited 
section from the second article of the Constitution, creating the ex- 
ecutive department of the Government, to the first article of that in- 
strument, creating the legislative department and containing the 
various delegations of express and implied power to Congress. The 
admitted necessity of such a transposition is a strong argument 
against the construction that looks to it for support. Upon this pre- 
cise point, an eminent Judge of the Supreme Court of the United 
States, when, in an argument many years ajgo of a constitutional ques- 
tion before tnat court a similar transposition of a clause of the Con- 
stitution was proposed in order to support a particular construction 
of that instrnmentj said — 

That the derangement of the words or even sentences of a law may sometimes be 
tolerated in order to MTive at the meaning of the Legislatore. Bat it is a hazard- 
oQs mlo to adopt in tho construction of an instrument so maturely considered as 
tho Constitution was bv enlightened statesmen who framed it, and was so severclv 
oxaroined and criticised by its soToral parts in tho various State conventions wbicn 
finally adopted iL (Ogden vt. Saunders, 13 Wheaton's Reports, page 967.) 

Tbis fourth section of article 2 contains nothing upon which Juris- 
dictional power can be implied. It does not in any way refer to the 
power of impeachment. It fails to declare that any officer or class 
of officers may or may not be impeached in or out of office. So far 
from any leffal implication of Jurisdictional power to impeach, tbis 
section directly recognizes that Judicial procedure as already estab- 
lished in the Constitution. I know of no rule of construction which 
would justify the implication of a power from any section in the Con- 
stitution which recognized that power as already exisiting by express 
gniiit. 

If the framers of the Constitution, acquainted as they were with 
the historical and legal meaning of impeachment, personal witnesses 
too of its exercise as a parliamentary accusation and trial of guilty 
officials in England for many years, with its attendant abuses, deter- 
mined to incorporate this great remedial process into the Constitu- 
tion of the United States, it would have be«n a remarkable oversight 
had they failed to guard its exercise with ample and full Jurisdic- 
tional power. These enlightened guardians of popular rights could 
never have consented to leave so important a sanction of the Con- 
st itn tion unguarded. Accordingly, the fifth clause of section 2, arti- 
cle 1, already quoted, provides : 

The House of Representatives shall choose their Speoker and other officers; and 
shall have the sole power of impeachment. 

The third section of article 1 provides : 

The Senate shall choose their other officers, and also a President pro tempore^ in 
tho ab^nce of the Yioe-Preeident, or when he shall exercise the office of President 
of tho tTnited States. 

The Senate shall have the 9ole powtr totryaU impeaehmentt. 

These two sections would seem to allow no room for doubt as to 
their true meaning and exact intendment. They are clear, direct, and 
simple. The grant of power in each is as absolute, plain, and as ex- 
clusive, as words can express or severely power bsstow. 

It is claimed that the Constitution fails to define impeachment or 
what are impeachable crimes, or to enumerate the persons subject to 
be impeached. Consequently, that the two sections of article I of 
the Constitution last cited, must be construed,not as grants of express 
power either to the House or to the Senate, but as merely descriptive 
of a power and distributive of its exercise to the two Houses of Con- 
gress. 

But tbis argument clearly rests on a false premise. 

It is true tnat the Constitution does not define imx>eachmeut, or 
impeachable crimes, nor does it designate the persons liable to im- 
peachment. But I am unable to perceive how a failure to define 
any term in the Constitution could weaken, much less destroy, any 
exx>ree8 grant of power in that instrument. This argumcnt| if car- 



ried to its legitimate sequence, would tend to overthrow all the express 
grants of power in the Constitution. Habeas corpus is guarded from 
suspension in the Constitution, but it is not defined. Tne efficacy of 
that great writ, for so many centuries the safeguard of individual 
liberty everywhere, is not now to be weakened for want of a consti- 
tutional dennition. So, too, of the privilege of Juiv triaL Although 
incorporated into the organic law of the Federal Union, it fails to 
define the number of which the jury is to be composed, or to prescribe 
what unanimity is required for a verdict. Again : 

The Concress shall have power to declare the punishment of treason, but no at- 
tainder of &eason shall work corruption of blood, or forfeiture, except during the 
life of the person attainted. 

There is no definition of attaint or corruption of blood in the Con- 
stitution, and yet no one denies the express grant of power in that 
clause. Here as in many other like phrases we must look to the 
common law of England^ from which, both kabeas oorpus and Jury 
trial and the treason clause have been borrowed. 

So, too, the Constitution declares, that the Judicial power shall ex- 
tend to all cases in '^ law and equity " arising under the Constitutiou, 
&o. But we must look beyond the Constitution for the distinction be- 
tween cases in law and equity. Every lawyer knows that although the 
courts of the United States derive their Jurisdiction from the (>>nsti- 
tution and laws of the United States, jet that they look to the great 
chancery system of England as the hmit of their Jurisdiction. So 
with impeachment. Borrowed evidently from the English constitu- 
tion in its general features, this remedial process was incorporated 
into the Constitution as a guarantee against corruption, official infi- 
delity, and force. It was not to punish crime. The founders of tho 
Government guarded its exercise, not by definition or enumeration, 
but in stron^r restrictions in confining its Jurisdiction to official ^uilt 
and in limitmg its penalties to removal from and future disqualifica- 
tion to hold office. 

Thus remodeled, and adopting the rule, that the Constitution shall 
always be so construed as to render it on all occasions the effective 
agency of accomplishing the objects and ends designed by its framers, 
impeachment remains here, as recognized in the parliamentary law 
ana usage of England at and prior to the adoption of the Consti- 
tution of the United States. No definition of it was necessary. Its 
founders looking to the English constitution and parliamentarv 
law ; to the many memorable impeachment trials commencing with 
that of Lyons, instituted by the Commons before the Lords in rJ76 ; 
looking also to the constitution and usage of the American States 

Srior to 1787, saw that no act of Parliament, or of any American 
tate Legislature had ever defined an impeachable crime. It might 
have been difficult and dangerous to have done so. Greater safe- 
guards were found in making the House of Representatives the sole 
organ to institute, and the Senate the sole tribunal to try all im- 
peachments, and in limiting the Judgment to removal from, and 
future disqualification to hold office. This restriction upon the 
Judgment, expressly confines the Jurisdiction of American impeach- 
ment to official corruption, malfeasance, misfeasance, or nonfeasance 
committed in office. Whenever the House of Representatives believe 
that the public safety demands the impeachment of some faithless or 
corrupt official, the Constitution has delegated full and exclusive 
power to institute the proceeding. When thus instituted, the Senate 
18 clothed with Judicial and exclusive power to try all impeachments 
thus inaugurated by the House. Where the Constitution is silent, 
this court can and should look to parliamentary law, and parliament- 
ary usage, as the Supreme Court of the United States looks to the 
maxims and doctrines of the great system of English chancery for 
aid in Judicial iuvestiraitiou, and oftentimes, to ascertain the limit of 
its own Jurisdiction. When words, or legal pfanuies are copied into the 
Constitution of the United States from the civil law, the common 
law, or the British constitutional and parliamentary law, they are 
always interpreted by the law from which they are borrowed. In- 
deed, when foreign statutes are adopted into our legislation the known 
and settled construction of those statutes by courts of law has been 
considered as silently incorporated into the acts. (Story on Constitu- 
tion, pages 796, 797, 800; Rawle on Constitution, page 200; Sedgwick 
on Statutes, pages 262, 426.) 

I am therefore persuaded that the second and third sections of article 
1 of tho Constitution invest the House and Senate with express and ex- 
clusive ijower to institute and try all impeachments for official crime, 
and that the authority thus conferred upon this court, empowers it 
when the Constitution is silent, always to look to the parliamentary 
law and parliamentary usage of England for the scope and limit of 
its Jurisdiction and authoritatively to decide what that limit is. 

Nor is it true as has been argued, that this power of the court to 
look beyond the Constitution to the parliamentary law for the limit 
of its ]>ower, would invest this court with common-law Jurisdiction. 
The argument is unsound alike in theory and in fact. This court 
looks to the parliamentary law. which is wholly distinct from the com- 
mon law of England, althougn often loosely confounded with it by 
Mr. Rawle and other law-writers in treating of impeachment. But to 
look to foreign courts, or to foreign laws for light and aid in the inter- 
pretation of Judicial procedure borrowed from them, is by no means 
to look to them for Jurisdiction. That is derived from the Constitu- 
tion as already shown, which is the exclusive source of power. Juris- 
diction is one thing ; its scope and limit is another ; and that argument 
is still more fallacious, that because we do often look and are required 
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by the langaage of the Constitntioii to look to the common law for 
light, that therefore, the courts of fhe United States would) eo instantif 
become invested with common>law jurisdiction over commou-law 
crimes and offenses. 

The whole jurisdiction of the United States courts over criminal 
offenses is derived from the acts of Congress. They have no common- 
law jurisdiction. Yet the Constitution declares — 

That no Hct tried by » Jury shall be otherwise re-ezaminod in any court of the 
United States than acoording to the rules of the oommon law. 

If the courts are thus required by the words of the Constitution to 
.look to the common law, as the sole guide for its action, without con- 
ferring upon such courts common-law jurisdiction, why may not this 
high court of impeachment look to the parliamentary law for the 
scope and extent of its Jurisdictional power, where the Constitution 
is silent f 

That the United States courts do not acquire common-law jurisdic- 
tion I propose now to show by a quotation from the conmientary of 
an able jurist, St. George Tucker— nomeii venerahile ekmtm — upon the 
clause of the Constitution last quoted. He says : 

We may be told the oommon law is evidently here referred to as the law of the 
land. This is not the ease ; It is referred to as a known law ; and might in strict- 
ness have been referred to as the law of the several States, so &r as their constitn- 
tions and legislative codes, respectively, have admitted or adopted it. Will any 
man who knows anything of the laws ot England affirm, that the civil or Roman 
imperial law. Is the generS law of the land in England, because manv of its maxims 
ana its course of proceedings are generally admitted and establisucd In the high 
court of chancery, which is the highest court of civil Jurisdiction, except the Par- 
liament, in the kingdom f Or that we canon, or Roman ecclesiastical law is the gen- 
eral law of the land, because marriages are solemuized according to its rites, or 
becauise simony, which is an ecclesiastical offense, is also made an offense by stat- 
ute « 

* * ***** 

We may fairly infer from all that has been said that the oommon law of England 
stands precisely upon the same footing in the Federal Government, and courts of 
the United States, as such, as the civil and ecclesiastical laws stand upon in England : 
That is to say, its maxims and rules of proceeding are to be adhered to, whenever 
the written law is silent, in cases of a similar or aiMlogous nature, the cognizance 

" " 'eralc • - 
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be said of the civil law ; the rules of proceeding in which, whenever the written 



whereof Is by the Constitution vested in the Foderaf courts ; it may govern and 
direct the course of proceeding in such cases, but cannot give Jurisaiotion in any 
, where jurisdiction is not expressly given by the Constitution. The same may 



law is silent, are to be observed in oases of equity, and of admiralty, and maritime 
Jurisdiction. In shorty as the matters cognizable in the Federal courts belong (as 
we have before shown in reviewing the powers of the Judiciary department) piully 
to the law of nations ; partly to the common law of England ; partly to the civil law ; 
pwtly to the maritime law, comprehending the laws of Oleron and Rhodes; and 
partly to Uie general law and custom of merchants ; and partly to the muniicpal 
laws of any foreign nation or of any State in the Union, wnere the cause of action 
may happen to arise, or where the suit may be iustitutod ; so, the law of nations, 
the coipmon law of Engliuid, the civil law, tho law maritime, the law merchant, or 
the l^ lody or law of the foreign nation, or state, in which the cause of action may 
arise or shall be decided, must in their turn be resorted to as the rule of decision, 
according to the nature and circumstances of each case respectively. So that each 



laws of Russia, or Germany, are the general law of the land, because in a contro- 
Tersy respecting a contract made in either of those empires it might be necessary 
to refer to the laws of either of them, to decide the question between the litigant 



parties. Nor can I find any more reason for admitting the penal code of England 
to be in force in the United States (except so far as the States, respectively, may 
have adopted it^ within their several Jurisdictions) thau for admitting that of tho 



Roman empire, or of Russia, Spain, or any other nation whatever. (Tucker's Ap- 
pendix to first volume Blackstone, pages 43t^ 439. 

The Constitution, section 4, article 2, makes it imperatiye, that when 
" the President^ Vice-President, and all civil officers of the United 
States are oonvicted of treason, bribery, or other high crimes and mis- 
demeanors, they shall be removed from office." But neither the Con- 
stitution nor has any United titates statute in any manner defined any 
offenses, except treason and bribery, to be " high crimes and misde- 
meanors,'' and as such impeachable. How, then, are high crimes and 
misdemeanors to be ascertauied f Is the silence of the statute-book 
to be deemed conclusive in favor of the guilty party, until Congress 
shall have made a legislative declaration and enunciation of the of- 
fenses, which shall be deemed '' high crimes and misdemeanors t'' If 
so, the power of impeachment, except as to two exi)Te8secl cases, is a 
complete nullity ; and the party is wholly dispunishable, however 
enormous may be his criminality. (Story on Constitution, $796; 
Rawle on Constitution, page 273.) 

Here, therefore, the very clause of the Constitution, relied on, as 
the only source of implied iurisdictional power, becomes a rojie of 
sand, unless we look beyond the Constitution, to the parliamentary 
law, to see what ** high crimes and misdemeanors," are technically 
nnderatood to mean. 

'^ High crimes and misdemeanors " are the words of the British con- 
stitution which describe impeachable conduct. (4 HatselPs Prece- 
dents; 18 American Law Register, page 645.) 

The word ** high" applies as well to misdemeanors as to crimes. (2 
Chase's Trial, 383.) Whatever '^high crimes and misdemeanors,** 
were the sul^ects of impeachment in England, prior to the adop- 
tion of our Constitution, are subjects of impeachment before tliis 
court, subject only tt> tho limitations and restrictions imposed by the 
Constitution of the United States. 

We have clearly a right to look to the parliamentary law and usage 
of England for the sphere and limit of our Jurisdictional power over 
impeachment. When we do so. the authorities are abundant to show, 
that the phrase, ** high crimes and misdemeanors," when used in pros- 
ecution, by impeachment, has no definite signification, and are never 



limited to crimes defined by statute, or, as reco^i:sed at common law. 
This view of the Constitution is fully established by the impeach- 
ments of Pickering, Chase, and Peck. Alexander Hamilton says that- 
Several of the State constitntions have followed the example of Great Britain, 
- ~ ■ Bri 



were offenses of a political natnre.^FederaJwt, No. 65. 

But it is wholly immaterial whether the fourth section of article 2, 
of the Constitution, limits the Jurisdiction to offenses declared crimi- 
nal by statutes of the United States, or whether the Jurisdictional 
power of impeachment, conferred by the Constitution, be express or 
implied. Every court should confine itself to the precise question 
which it is called upon to decide. Beyond that, its ruling is said to 
be obiter dictum. 

It is not denied, that W. W. Belknap was until ten o'clock and 
twenty minutes on March 2, 1876, a civil officer of the United States ; 
that the offenses charged to have been committed by him were de- 
clared crimes by the statutes of the United States ; and if committed, 
were committed by him while dischar^g the duties of Secretary of 
War. None questions the fact, that pnor to his resignation the House 
of Representatives, as the grand inquest of the nation, and the Sen- 
ate of the United States, as the high court to try all impeachments, 
had full and sole Jurisdiction over this cause. 

The question occurs. How has this admitted jurisdiction been 
lost f Those who deny it, insist, that the fourth section article 2 of the 
Federal Constitution commands, that '^all civil officers " of the United 
States, impeached and convicted of treason, bribery, and high crimes 
and misdemeanor shall be removed from office. They say, Belknap 
was by his reei^ation out of office, and not a civil officer, when the 
resolution for his impeachment passed the House, and consequently, 
not within the description ; secondly, that Judgment of removal from 
office on conviction is imperative. But remov^ from an office already 
vacated, is imi>08sible, and as the court cannot execute its judsrment, 
therefore, it is without Jurisdiction. This argument rests on the as- 
sumption, that legal responsibility for impeachable crimes attaches 
to the guilty official, not at the time the offense is committed, but at 
the moment when the accusation is officially preferred. No authority 
has been cited in its support, and it is in direct violation of all estab- 
lished rules of construction of criminal law in England or in the United 
States. Responsibility, always, attaches at the moment of the com- 
mission of the offense. The Revised Statutes of the United States, 
for the prevention of official venality and corruption, and under whicli 
the respondent himself has been already indicted in the criminal 
court in this District, provides : 

Every ofOoer of tho Uoitofl States, and every person, aeting for or on behalf of 
the United Stites, in any official capacity under, or by virtue of the authority of 
any Department, or office of tho Government thereof; and ever>' officer, or person 
acting for or on behalf of either Honse of Congress, or of any committee of either 
House, or of both Houses thereof, who asks, accepts, or receives any money, or any 
contract^ promise, undertaking, obligation, gratuity, or security for tho pftymunt 
of money, or for the delivery or conveyance of anything of value, with intent to 
have his decision, or action on any question, matter, cause, or proceeding which 
may at any time be pending, or whicn may be by law brought before him in his 
official capacity, or in his place of trusty or profit influenced thereby, * " * shall 
be punished by a fine not more than three times the amount asked, accepted, or 
received, and by imprisonment not more than three years. 

Every member, officer, or person convicted under the provisions of the two pre- 
ceding sections, who holds any place of profit, or trust, shall forfeit his office or 
place, and shall tJioreafter be forever disqualified from holding any office of honor, 
trust, or profit under tho United States. (Bevised Statutes, sections ^SOO^ 5501, and 
5503.) 

The words of this statute are almost identical with the words of 
fourth section, article 2, of the Constitution ; its penalties, like those 
imposed by that instrument, declare, t^at every officer, convicted 
under the provisions of that act, shall forfeit his office, and shall tbere 
after be forever disqualified from holding any office of honor, trust or 
profit under the United States. 

And yet, what Senator, Judicially called upon, to act as a Judge in 
the trial of respondent, for a violation of this statute, in a United 
States court, would hold, that his resi^ation before the finding of 
the indictment would be a valid plea in abatement to the Jurisdic- 
tion of the court f And if the retirement from office can bar the 
Jurisdiction in the one case, why not in the other f If not available 
in the construction of a statute, how can it be so in the construction 
of the Constitution f 

The Constitution is itself a law; one of higher dignity, I admit, than 
other laws, but still to be construed by the same rules applicaole to 
the construction of other statutes. Both seek to guard the United 
States Government against comiption, venality, and wrong. By 
what rule of Judicial interpretation are similar words in the Consti- 
tution and in a statute, having tho same object and end, both ac- 
knowledged guarantees of popular safety, to be differently construed f 

It is said that the Constitution imposes removal from office as the 
sole penalty. 

Bnt this assumption is directly contradicted by the express words 
of the Constitution, which declare, ** that Judgment in cases of im- 
peachment shall not extend further than to removal from office, and 
disqualification to hold and enjoy any office of honor, trust, or profit 
under the United States." 

The penalty of disqualification was, in the minds of the framers of 
tb^ Constitution, as important as removal. They understood, that 
a faithless official, impeached and removed from office, might be speed- 
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11 J restored to one of greater importance than that from wbioh be had 
been deg^raded ; hence, the great sanction of impeachment would be- 
come impotent as a barrier for popular safety unless the penalty of dis- 
qualification should follow removal. The Constitution must be so 
construed that every provision should be harmonized; each rendered 
effective; aud that the object and purpose of the instrument shall al- 
ways become potential. 

In the conclusion I have reached, the absolute removal from office; 
commanded by the fourth section, article 2, of the Constitution, was 
no repeal of the discretionary power delegated by the second section 
of article 1 to the Senate, to impose, within their discretion, the ad- 
ditional penalty of disqualification from office. Therefore, although 
the guilty official had resigned his office before impeachment, if con- 
Tieted, the court would still have power to render judgment of per- 
petual disqualification, if in their discretion, the public gw>d demanded 
it. And this construction is plainly supported by the provision of the 
Constitution, withdrawing impeachments from the pardoning power 
of the President. Those sagacious men would scarcely have taken 
the power of pardon from the President in impeachments if they had 
intended the guilty official could escape toial by his ovm voluntary 
act. The intent of the Constitution in this provision is manifest. 
Suppose the respondent should be acquitted by this court for want 
of jurisdiction. He is then tried by the criminal court and convicted. 
He is pardoned by the President and becomes forthwith eligible to 
office, although two-thirds of the Senate were satisfied of his guilt, 
and would have voted for his conviction, had they concurred in the 
question of jurisdiction. No stronger illustration can be afforded of 
the importance of the penalty of disqualification as a guarantee of 
popular safety. 

But if removal from office be the sole penalty, I cannot yield my 
assent to the legal nostulate that the inability of a court to enforce 
its judgment can afleoft its jurisdiction. The Infirmity of any defen^ 
ant to receive the Judgment caused by his own act, can never divest 
the power of the oonrt to render it. And this, I had supposed, was 
settled by direct authority. In the case of Rhode Island tw. Massa- 
chusetts, where the bill in equity was filed in the Supreme Court of 
the United States, the plea was interposed, that the court could not en- 
force itssenteuoe. After full argument the court maintained itsjnrisdic- 
tion. (12 Peters, page 657.) Again in Kentucky v*. Denison,the Su- 
preme Court of the United States held, in an elaborate opinion, that 
it had original jurisdiction to issue the mandamus ; yet, as it had no 
power to enforce the rule against the governor of a sovereign State, 
the motion was overruled. (24 Howara, page 66.) 

Merry-man, a citizen of Maryland, was at the beginning of the war 
confined illegally by military authority. He applied to Coief Justice 
Taney for a writ of kdbeat corpna. The writ issued, and that eminent 



jurist held, that the applicant was entitled to his iibeity; but as the 
law was borne down by the militanr, and Judge Taney could not en- 
force the judgment of the court, he discharged t£e writ in an opinion of 
great clearness and power, f Taney's Decisions, page 246.) These 
authorities mijiht be multiplied. That construction which denies, that 
civil officers of the United States, who have, while in office, committed 
crime, are not liable to Impeachment, because of their voluntary retire- 
ment from office after tne commission of the crime but before the 
inHtitution of the impeachment procedure, is unwarranted by the 
spirit, letter, and obiect of the Constitution. 

Official responsibility, and officiid fidelity, are exacted and required 
by the organic law. Every civil officer of the United St^ites when ho 
enters upon the discharge of an official trust, assumes duties and re- 
sponsibilities to the people, civil and criminal, from which the Con- 
stitution never releases him, until all are fully performed and he has 
subjected himself to every requirement of the law. Impeachment is 
an incident of every civil office. Neither civil nor criminal responsi- 
bility can be thrown off by any voluntary act of a guilty ofKcial. 

A different construction would fritter away impeachment. It would 
cease to be longer a safeguard against usurpation, corruption, or venal- 
ity, except at the option of the guilty party. While the Constitution 
has declared that the President shall not pardon an impeached aud 
convicted official who usurps power, barters offices, betrays his trusts, 
ac^^pts bribes, debauches and demoralizes all within his official 
sphere, yet this construction of the Constitution which we are urged 
to adopt, allows such criminal by his own voluntary act to escape the 
penalties of impeachment, oven though his resignation be wituheld 
until an hour before the conviction; because, if as argued, his being 
out of office divests the jurisdiction of the court, then that effect must 
follow every resignation tendered before a final disposition of the 
impeachment. Such a construction is forbidden by the usage of all 
impeachment trials in England, or in the United States. 

The impeachment of Warren Hastings took place in May, 1786, 
although be had been recalled from India, and resigned in June, 
17B5. Lord Chancellor Macclesfield, who was compelled to resign his 
office, was subsequently impeached. A still more signal illustration 
is found iu the case of Lord Melville, in 1806. He was impeached for 
offenses committed twenty- two years before, lone after his resignation. 
He bad held other offices since his first appointment, but neld no 
office when he was impeached. 

William Blount, a Senator from Tennessee, was impeached iu 1797 
for official misdemeanor. The Senate expelled and subsequently im- 
peached hiiu. He pleaded the fact, that he was not a civil officer, wiien 
the imi>eachment was found. The case went off upon the point, that 



a Senator of the United States was not a. civil officer ; but one of the 
managers, and two of Blount's counsel admitted, as I will hereafter 
show, that a voluntary resignation could be no valid plea fpr acquittal. 
With the lAiowledge of the trial of Macclesfield and of Bacon and of 
Hastings — the latter trial being alluded to by Colonel Mason in the 
convention— can it be doubted that the framers of the Constitu- 
tion would have expressly provided in the Constitution "to be im- 
peached while in office," had that been their intention t And this in- 
tent Is the more strongly fortified by the fact, that eight or nine of 
the original thirteen States, that had adopted constitutions prior *Xi the 
formation of the Federal Constitution had incorporated impeachment 
into them, and limited it to officials both in and out of office. Vir- 
ginia and Delaware are si^al instances of such provisions. 
The constitution of Virginia, adopted July 5, 1776, provides : 

The goyemor when he is out of office, and others offendine against the State, 
either by maladministration, corruption, or other moans by wmoh the safety of the 
State may be endangered, shall be Impeachable by the boose of delegates. 

* * * • • • * 

If found gnUty, be or they shall be either forever disabled to hold any office onder 
goyemment, or be removed from such office nro tempan\ or subjected to such pains 
or penalties as the law shall direct. (American Constitutions, pages 387, S88.) 

The constitution of Delaware, adopted September 20, 1776, provides: 
The president, when he is out of office and within eighteen months after, and all 
others offending against the State, either by maladministration, corruption, or other 
means by which the safety of the Commonwealth may be endangered, vrithin eight* 
een months after the offeniie oommitted, shall be impeachable by the house of as* 
sembly before the legislative counciL * * * If found guilty, he or they shall be 
either forever disabled to hold any office under the government, or removed fran 
office mro tempore, or subjected to snob pains and penalties as the law sh»U direct. 
And all officers shall be removed on conviction or misbehavior at common law, or 



on impeachment, or upon the address of the General Assembly. 
313.) 



(Article S3, page 



Some of the distinguished men who were prominent members of 
the conventions which framed the State constitutions were subse- 
quently prominent in the convention which framed the Federal Con- 
stitution. Had they intended to limit imneachmont trials only to 
official tenure they would have done so, as I am persuaded, in terms 
as clear and express as those contained in the State constitutions. 

The construction insisted upon is also opposed by oil the contem- 
poraneous history of the adoption and ratification of the Constitu- 
tion of the United States, as well as by other leading statesmen. 

Mr. Madison, often cidlcd the father of the Constitution, during 
the debate in the Vii^nia State convention callod to ratify the Feu- 
eral Constitution, said : 

He (the President) is responsibly in person. If he shall soduoe a part of the Sen* 
ate to a participation in his crimes, those who are not seduced would pronounce 
sentence against him : and there is this supplementary security, that ne may be 
convicted and punished afterward when other members come into the Senate, one^ 
third being included every two years.— Ji^tfioO Debatei, volume 3, page 316. 

Mr. Wilson, also a member of the convention which framed the 
Constitution of the United States, during the debate in the Pennsyl- 
vania State convention called to ratify tne Constitution, in speaking 
of the probable impeachment of a United States Senator, said : 

When a member of the Senate shall behave criminally, the criminality shsll not 
expire with the office. The Senators may be called to account after they sliall be 
changed, and the body to which they bemnged shall have been altered.— fWoft 
Dtbcut, volume 3, page 447. 

In the Federal Constitution, upon the 20th of July, 1787, while the 
clause relative to the impeachment of the President was under dis- 
cussion and pending a motion to strike out the clause — 

To be removable on impeachment and convictloa for nudpractioe or neglect of 
duty- 
Mr. Pinckney said : 
He ought not to be impeached while in office. 

Mr. Dabcr. If he be not impeachable while in office, he will spare no means or 
efforts whateyer to get himself rejected. He considered this as an essentiri secu- 
rity for tbc good behavior of the Executive.— Jfodifoa Paiper$, volume 3, page 1153. 

So again at a much later period John Quincy Adams, a statesman 
of accurate information in everything pertaining to the Constitution, 
in the House of Representatives, in 1846, said : 

And here I take occasion to say, I differ from gentlemen who have stated that the 
day of impeachment has passed by the Constitution from the moment the public 
omco expires. I bold no such doctrine. I hold myself, so long as I have the breath 

• *ife in my body, amenable to in "^ " .— ^.-.- .r ^ *.-i — i- j*^ ^„_ 

the time I held public office. 

_[r. Bayly. Is not the Judgm 

Mr. Adams. And disnuailflcation to hold any office of honor, trust, or pro6X 
under the United States forever afterward ; a punishment much greater, in my 
opinion, than removal from office. It clings to a man as long as he lives ; and if any 

Eublic officer ever put himself in a position to be tried by Impeachment, he would 
avo very little of my good opinion if he did not think disqualification from holding 
otllce for life a more severe punishment than mere removal from office. I hold, 
therefore, that every President of the Unite<l States, every Secretary of State, every 
offi(H)r impeachable by the laws of the country is as liable twenty vears after bis 
office expires as he is while in officc—CdnyrMfionai QUbe^ April 13, 1846. 

So, too, during Blount's trial in 17Ud. the managers aud counsel, all 
eminent law^'ers and statesmen of the Republic, concur in one opinion 
that the voluntary resignation of a faithless official was no valid plea 
to impeachment 1 quote their statements on this point. Mr. Bayard 
said: 

It is also alleged in the plea that the party imi>eached is not now a Senator. It 
is eDouffh that bo wan a Senator at tho time the articles were preferred. If theim* 
peacluiicnt wvi-c regular ami maiutaiuablo when preferred, I apprehend no subse- 
quent event gromuied on tho willful act or caused oy the dollnquenov of the party 
can vitiate or obstruct tlie proceeding. Otherwise tne party, by resignation or the 
commission of mine offense which merited and occasioned hu exnnlsion, misht 
secure his irapunitv. This is against one of the sagest maxims of the law, whiok 
docs not allow o wan to derive a bonoflt from his own wrong. 



of life in my body, amenable to impeachment by this House for anything I did dur- 
ing the time I held public office. 
Mr. Baylt. Is not the Judgment in case of impeachment removal from offioe t 
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Mr. Dallas, for the defendant, said : 

There wa« room for arcnment whether an officer coald be imi 
out of office ; not by a vuluntary resignation to evade proseoation, bat by an adver- 
sary expulsion. ♦ 

Mr. Ingersoll, for the defendant, said : 

It is among the less objections of the caose that the defendant is now ont of office 
not by resignation. I certainly shall never contend that an officer may flrrt com* 
mit an offense and afterward avoid punishment by resigning liis office ; unt the de- 
fendant has been expelled. Can he be removed at one irial and disqualifled at an- 
other for the same cdGfensef 

The oonstniction contended for is contradicted by a recent Judicial 
adjudication in the case of Barnard, impeached in the year 1872 in 
the State of New York. Barnard had been elected Jud^e and his term 
had expired. He was re-elected, and dnrinf his second term he was 
impeacned for misdemeanors committed daring his first. His plea 
denied that he could be held to answer duriuff his second t-erm for 
offenses committed in the first. But after full and elaborate argu- 
ment this plea was overruled by the court of impeachment, composed 
oi the senate and court of appeals of New York, by a vote of 23 to 9, 
and Barnard was subsequently found guilty. 

Against this array of unbroken autnority no opposing precedent ; 
no utterances of a prominent statesman have been cited. 

The opponents of jurisdiction insist, that if the power to impeach 
for official misconduct continues after the retirement of the guilty 
official, then, that every private citizen of the United States is liable 
to impeachment. But this argument is palpably erroneous. The 
power of impeachment by the Constitution extends exclusively to 
official guilt. That instrument expressly prescribes, as already shown, 
removiu from office and disqualification from holding office, as the 
only penalties for impeachment and conviction. The Senate can in- 
flict no higher penalty. It is purely politicaL A citizen who has 
never held an office under the United States can never be guilty of 
official crime or misdemeanor ; consequently, he can never become the 
subject of impeachment. Upon the other hand, all citizens who hold 
office and betray their trusts should never cease to be amenable to 
every penalty and safeguard of the Constitution, whether in or out 
of office. The necessity for popular security would be, as already 
suggested, as strongly demanded in the perpetual political ostracism 
of corrupt and faithless officials from office, beyond the possible favor 
of a corrupt President to re-appointment, as by removal from office. 
How useless to remove an impeachable officer, if the President can re- 
appoint him f So long as the reason which prompted disqualification 
from office exists, so long should that construction prevail which will 
not permit that penalty to fail. 

I do not share in the danger to individual liberty so vividly por- 
trayed by the opponents of jurisdiction, as likely to flow from a rigid 
enforcement of this sanction of impeachment. The danger is upon 
the other side. Individual virtue is a part of the public virtue. It 
is impossible that political morality and integrity can long signalize 
any administration of the (xovemment when virtue shall cease to 
exist among the people. Still less that the aggregate of Americau 
free institutions, all the oreans of which consist only of men, idiould 
be upright, pure, wise, ana beneficent, competent to inspire confi- 
dence, if the opposite qualities belong to the individuals who consti- 
tute tnose or^ns, and make up that aggregate. 

But seven impeachments have occuireii in the first century of the 
American Republic, including the pending one. Of these Judges 
Pickering and Huin^breys were convicted. They did not appear and 
made no defense. While Blount, Chase, Peck, and Johnson were ac- 
quitted. 

The House of Representatives are clothed with the sole power, 
within their discretion, of instituting all impeachments. If that 
popular inquest of the people think, the public safety is best sub- 
served, by tne simple, voluntary retirement from office of a degraded 
civil officer, it is tneir right to accept his resignation and proceed no 
further. But, whatever the past forbearance of the House of Repre- 
sentatives has been, in permitting officers guilty of impeachable crimes 
to resign and escape punishment, still, I utterly deny, that the failure 
to exercise the power shall, in a case in which the House does call it 
into active exercise, be relied on as an argument against its existence. 
Let us not handle the Constitution with rude hands. Enforce all its 
guarantees against corruption and unlicensed power if you would pre- 
serve the liberty it was ordained to perpetuate. Impeachment slum- 
bered in England for a hundred years or more, because bills of attain- 
der took its place. But when corruption began to find a hiding-place 
behind the ermine of faithless judges in England, impeachment be- 
came again a potent instrumentality for the preservation of civil 
liberty. 

My opinion is, that the respondent did not by his voluntary resig- 
nation of the office of Secretary of War on the 21st of March, 1H76. 
discbarge himself from his responsibility to answer any charge of 
corruption committed by him, in the administration of that office; 
and that, therefore, the Senate have jurisdiction to proceed with the 
trial, and the demurrer to the plea should be sustained. 



notwithstanding the defendant was out of office when he was im- 
peached. 

The only clauses of the Constitution relating to impeachment are 
the following : 

1. The House of Ronresentativessliall * • • have the sole power of imx>each 
ment. (Article 1. section 2.) 



S. The Senate s^all hare the sole power to try all impeacliments. When sitting 
_ jr that purpose they shall he on oath or affirmation, w hen the President of the 
ITnitod states is tried, the Chief Justice shall preside : and no person shall be con- 



Opinion •€ Mr. Wadieigii. 

Mr. WADLEIGH. 1 think the evidence proves the defendant's giiilt 
beyond a reasonable doubt. I also think the Senate has jurisdiction, 



victed without the concurrence of two-thirds ox the members present. (Article 1 , 
section 3.) 

3. Jadgm«nt in cases of impeachment shall not extend farther than to remond 
ftrom office, and disqualification to bold and eqjoy any offlceof honor, trust or profit 
nnder the United Suites : but the party convictod shall nevertheless be liable and 
flubjoct to indictment, trial, Judgment and punishment, according to law. (Article 
1, section 3.) 

4. The President * * * shall have power to grant reprieves and pardons for 
offenses ac^ainst the United States, except in cases of impeachment. (Article S, 
section S.) 

5. The President, Vice-President and all oiril officers of the United States, shall 
be removed &om office on impeachment for, and oonvlotion of, treason, bribery, 
or other l^gh crimes and misdemeanota. (Article 3, section 4.) 

I think the first clause above quoted grants the power of impeach- 
ment. It is found among the other grants of power and is couched 
in the same language. 

What impeachment is the Constitution does not say. Like "Jurif 
irial/^ " halnsas corpus,*' and many other words, it must be construed 
to mean what it was understood to mean when the Constitution was 
framed. There is no doubt that it was then understood to mean the 
accusation of officers or ex-offlcers for crimes and misdemeanors af- 
fecting the administration of public affairs. Upon the ground that 
impeachment was one of the birthrights of Englishmen, the colonial 
assembly of Massachusetts had, in 1774, impeached those judges whose 
ability and servility to the Crown were dangerous to liberty. 

In the debates of the constitutional convention reference was made 
to the trial of Warren Hastings, who had been im]>eached when ont 
of office. That trial, prosecuted by Burke, Fox, snd other friends of 
the colonies, attracted the attention of the civilized world. 

We may reasonablv suppose that had the makers of the Constitu- 
tion intended to radically change the character of impeachment by 
limiting it to persons in office they would have expressed that inten- 
tion in clear and unmistakable terms. That they did not do. Those 
who contend for such a construction are compelled to base it on in- 
ference and argument only. 

It is contended that because the third clause prohibits a greater 
penalty than removal from and disqualification for office, therefore 
one not in office and not liable to removal cannot be impeacned. This 
position is absurd. It assumes that where a law forbias the infliction 
of a fine or penalty beyond a certain amount, such fine or i>eLalty can- 
not be less than that amount. Such a construction is opposed both 
to law and to common sense. It seems too plain for argument that 
where more than two punishments are forbidden one may be in- 
flicted. 

The defendant also contends that the fifth clause, above quoted, 
confersjurisdiction and defines impeachment ; that the words ** Pres- 
ident, Vice-President and other civil officers" thei-ein limits impeach- 
ment to those officers while in office, and that they cannot be im- 
peached when out of office because they cannot then bo removed. I 
think these positions unsound. 

Said fifth clause is not found among those which grant jurisdiction 
and power to Congress, but among those which relate to the powers, 
duties, and tenure of office of the Executive. It contains no apt 
words for granting power nor limiting jurisdiction, but merely re- 
quires the remov^ of certain officers upon their impeachment and 
conviction. 

In order to sustain his construction of this fifth clause, the defend- 
ant takes three positions. Let us review them in tlieir order: 

First. That thous^h the general power of impeachment had been 
clearly granted iu the first clause and though the proceeding was well 
understood and considered essential to the preservation of liberty, 
yet the fifth clause, merely requiring the removal of cert'ain officers 
when impeached and convicted, limits impeachment to those officers 
alone. I cannot believe that the makers of the Constitution, if they 
meant to degrade that creat process by allowing any one to escape it 
by resignation, would nave expressecl their intention so indirectly 
and olScurely. Nor can I consent to a construction so forced and 
unnatural. 

Second. The defendant contends that the words " President, Vice- 
President and other officers" apply only to those officers while in 
office. Such a construction is opposed to the practice of legislatures 
and courts for hundreds of vcars. Numerous statutes, botii in En- 
gland and this country, for the punishment of officers are couched in 
the same phraseology as this clause, and have been uniformly held to 
apply to ex-officials who committed the crimes while iu office. Sec- 
tions 5408 and 5444 of the Revised Statutes are examples in point. I 
believe that there is no good reason for depariing from this just and 
reasonable rule iu this instance. 

Third. The defendant contends that because the fifth clause re- 
quires removal, therefore one not liable to that punishment cannot 
be impeached. Such a conHtrnctiou is opposed to the uniform rule, 
which is, that where one of several penalties cannot be inflicted an- 
other may be. Suppose larceny punishable either by imprisonment 
or branding the leit hand, or by both, with a provision that the left 
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band shall bo branded, would the prior loss of his left hand absolve 
the criminal from any piinibhment t The defendant contends that it 
wonld. It seems to mo that such a construction would be absurd. 
A similar case might arise under section 5444 of the Revised Statutes, 
providing that every officer of the revenue who admits dutiable goods 
without duty " shall be removed from office and fined," &c. Can 
such an officer escape prosecution by resigning t 

The impossibility of inflicting one punishment required by law, 
where another may be inflicted, cannot prevent the conviction of the 
offender. Here the defendant, if convicted, may be disqualified from 
holding office, and I see no good reason for adopting here a rule of 
construction before unknown to shield him if he be guilty. 

Tfa« true meaning of the Constitution upon this question of juris- 
diction must be sought for mainly in the instrument itself. There 
is little light from any other source. It may perhaps be safely said 
that the question has never been exhaustively or fully considered till 
this trial commenced. 

It is evident from the debates in the constitutional convention that 
the makers of the Constitution regarded impeachment as a great and 
necessary restraint upon corruption and the insidious encroachments 
of executive power. It is not if any officer can escape it by resigna- 
tion. It then becomes an empty threat. The punishment of disqual- 
ification can never be inflicted, and thus one of the chief safeguards 
of popular ^vemments is shorn of its strength and becomes a mere 
farce. I think that the construction contended for by the defendant 
is condemned by the facts of history, by legal precedents, by the lan- 
guage of the Constitution, and by the principles which underlie our 
Government. 



Oplai^a •r air. IVHsht. 



Mr. WRIGHT. I dismiss the question of jurisdiction with the single 
remark that I am, as heretofore, of the clear opinion that defendant is 
Impeachable, notwithstanding his resignation. If, however, I thought 
otherwise, I should regard the judgment of the Senate as conclusive 
upon me at this time for the purposes of this case, and the Jurisdic- 
tional ioquiry cannot, in any form or in an^ degree, in my opinion, 
therefore, enter as an element into the question of guilt or innocence. 
If a majority may decide it, and I have no doubt upon the point, then 
that decision is just as binding as if two-thirds had so determined, 
and it is no longer a legal or competent factor in the case. Defend- 
ant's guilt or innocence upon the facts does not, in any legal or just 
sense, depend upon this auestion of jurisdiction. 

But without more on this point, which, by reason of my views on 
the question of jurisdiction, it will be readily s^en is quite unneces- 
sary I come at once to the ultimate inquiry. Is the defendant guilty 
as charged t 

I shall not consider the articles aeriaiim, but look at them as a whole. 
These, it is admitted, charge bribery aa defined by the statute or they 
charge nothing. It is for this offense a conviction is claimed and for 
nothing other or different. This narrows the scope of inquiry very 
much indeed, and I have nothing to do but to state the law and apply 
the facts as I understand them to this one specific charge or offense. 

Section 5451 of the Revised Statutes defines the offense of the cor- 
rupter or the party offering the bribe. This I pass as of but little value 
in our present inquiry, with the remark that the person offering or 
giving the bribe must nave done so with the intent that it should in- 
fluenoe the action or decision of the officer to whom given or offered, 
but that it is not necessary that the officer should have been influenced 
or his action in the least affected favorably to the plans or schemes of 
the corrupter. Indeed the rule is that though the officer does not per- 
form his promise, and, too, though he should directly violate it, and do 
in every respect different from what was exacted or expected, the of- 
fense is still complete if the intent is shown, so far as the person giv- 
ing the bribe is concerned. This is the rule of the common law and 
is in no manner changed by the statute. (Sutsten V8» Norton, 3 Bur- 
rows, page 1235; Harding ve, Stokes, 2 Meeson & Welsby, page 233. ; 
Henslow vs. Fawcett, 3 Adophus & Ellis, page 51. Many ofier au- 
thorities might be cited, but these are sufficient.) Whe&er the ac- 
ceptance of the offer in terms would make both parties guilty is a fur- 
ther inquiry of which more arguendo hereafter. 

Section 5501^ Revised Statutes, defines the acceptance of a bribe by 
an officer, and is, in substance, that every officer of the United States 
*' who asks, accepts, or receives any money, or any contract, promise, 
undertaking, obligation, guarantee, or security for the payment of 
money, or for the delivery or conveyance of anything of value, unth 
intent to have his decision or action on any question, matter, cause, or pro- 
ceeding * • • influenced thereby, shall be punished," &c. 

That defendant was an officer within the meaning of this stat- 
ute is not denied. That he received, or that there passed through his 
hands, a large sum of money furnished or paid by Marsh is abun&ntly 
established. That Marsh made a corrupt contract with Evans, re- 
ceived it« fruits, and sent what was known to him as one-half thereof 
regularlv to the respondent is scarcely to be denied. That defendant 
knew whence it came, that is, of what it was the fruit, rests alone 
upon inference, and tnere is, in respect to this part of the case, good 
room for at least reasonable doubt. Of this, however, somewhat 
more hereafter. 

But I anticipate. The pivotal inquiry, as it occurs to me, is, was 



the money received by defendant with intent that his action or decis- 
ion on any question, matter, cause, or proceeding should be influenced 
thereby t All other inquiries converge to this, and all the testimony 
is of value or otherwise as it does or does not assist in its solution. 
The charge is sustained, if at all, by the testimony of Marsh and Ev 
aus, and ludeed, their testimony out of the case, ther is nothing left 
of it. And here let it be remembered, that it matters little whether 
this testimony is impaired by reason of its untruthfulness, or its in- 
completeness, or unsatisfactory character, the prosecution, in either 
case, would be without anything upon which to stand or rest their 
case. That is to say, it will not do to assume that these were unwill- 
ing witnesses, that they did not tell all they knew or the whole 
truth, and that therefore the triers must guess out the balance and 
make a case for the Government. My duty is, looking at the whole 
testimony just as it was delivered, looking at all the circumstances 
and not at what might have been proven or by guessing at what is 
possibly or even probably the true state of the case, to say whether I 
believe beyond a reasonable doubt that this man is giiilty as charged ; 
whether he received this money with intent to have his action or de- 
ision influenced thereby. • 

And looking at this question, so pivotal, as I have already stated, 
coming to it squarely and disconnected with everything else, I feel 
bound to say that the testimony in its support is fatally deficient. 

There is no testimony whatever that there was any contract ex- 
press or implied with the accused before Evans was appointed or at 
the time the promise of appointment was made to Marsh. Nor is 
there any that subsequent thereto any act or decision of the Secre- 
tary was influenced uy the giving or receiving of this money, nor 
that he received it with the intent to be thus influenced. It may 
have been ever so immoral and reprehensible for one in the position 
of the respondent to take this money, but that is not the question. 
With this I have nothing now to do. Was it legal bribery f for it is 
with this we have to do. Marsh and Evans both most emphatically 
deny, so far as they are aware, any guilty knowledge, or purpose, or 
intent on the part of the Secretary ; and though I might grant that 
it is more than probable and indeed admit that it is almost if not 
quite certain that he knew that Evans was paying Marsh money and 
knew of their arrangement or contract, what would that avail io the 
absence of evidence to satisfy me that he received the money with 
intent that his action should be influenced by it t It matters not, let 
it be borne in foind, what Marsh's motive may have been so long as 
it was unknown to respondent or so long as he was not influenced by 
these payments or remittances, or rather in the abiieuce of affirma- 
tive and satisfactory evidence that there was the intent to be influ- 
enced in his official action by the same. 

If it be said that a public officer should not be allowed to receive 
gifts, presents, or the like from any one, much less from any one then 
or afterward appointed to place by him, that it is contrary to public 
morals and the best interests of the service— I say if this be said, I 
only reply, grant it, as I do, and still nothing is gained ; for this un- 
der the statute is not an ofTense, and for no such official misconduct 
or moral misdemeanor is a conviction here claime<l ; for, I repeat, the 
claim is, as charged in the articles, that there was bribery, bribery ac- 
cording to the statute, or there was nothing ; and this is what I have 
to consider, and not some other matter or act, though ever so much in 
conflict with good morals or ever so detrimental to the public service. 
I need hardly suggest that in this case I am not to mal^ the law, but 
declare it. If it does not go far enough and should include another 
class of delinquents not now within its terms, let it be amended ; but 
I cannot enlarge it so as to make legal guilt where none exists as the 
law now stan& 

I shall not examine the testimony in detail. This would serve no 
useful purpose, nor would the time allowed me under the rules per- 
mit. I have contented myself with stating conclusions or the im- 
pression made upon me by the testimony touching the one cardinal 
inmiiry, and beyond this I cannot and need not go. 

Kow, I am not prepared to affirm that if respondent knew that Marsh 
paid him this money with intent to influence his action or decision 
m any matter, general or special, touching this appointment or this 
post-tradership, and accepted it with this knowledge, this would 
not be bribery on the part of the officer as well as the briber, though 
there was no other or affirmative evidence of the required guilty in- 
tent. And this, too, though he was in no manner influenced from 
the straight path of official rectitude thereby. But that is not this 
case. For the only testimony that such was the oormpter's puri)ose 
or that accused knew thereof, is from Marsh hilnself and he most em- 
phatically negatives any intent or knowledge. It may be that he 
swears falsely, but this cannot make the least difference ; for, as I 
cannot know what he would say if he spoke the truth, I cannot, as- 
suming the falsehood of his testimony, predicate a state of things 
upon some hypothetical true statement, upon which to find guilt. He 
might, if he spoke the whole truth— assuming that he has not now — 
malce a atate of case as fully exculpating as it is now short of incul- 
pating the accused. Certainly, by every rule of evidence known to 
the books and governing such inquiries, it is my duty to presume 
that such withheld statement would tena to show innocence rather 
than guilt. 

For these reasons, I am bound to conclude that defendant is not 
guilty as charged; and as to anything else I am not now called upon 
to inquire. 
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Scott on Military Law, sections 630, 1070, 1071, 1072 51,52 

Sedgwick on Statutes, pages 262, 426 361 

Selden's Judicature of Parliamant, pages 38, 84, 168, 171, 1263. 78, 

84,117 
Senate Rules on Impeachment, Nos. 6, 16. 20, 22, 23, 38, 44. . .335, 336 
Shaw vs. Dutcher, 19 Wendell, pages 222, 223 330 
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Page. 
A-nihoritieSy citations of — ConUnurd. 

Shook V8, Falton, 4 Cowen's Reports, page 424 32 

Shower's Reports, volume 1, page 91 330 

Sidney on Appeals, 2& Wendell's Reports, page 255 297 

Small M. McChesney, 3 Cowen, page 19 35 

Smith V8, Carnochan, 7 Howard, page 198 31,44 

Smith t;8. Dabnqae, 1 Clark, page 492 332 

Sonth Carolina, constitution of, (March 19, 1778,) article 23.. . 90 

Starkie's Law of Libel, pages 203, 580 9 

Starbuck vs, Murray, 5 Wendell, page 48 333 

State t;«. Bonney, 34 Maine, page 223. 832 

State V8. Cardline, 20 Alabama, page 19 332 

State Trials, volume 29, pages 702, 44, 46, George III 20 

Stearly's Appeal, 3 Grant, Pennsylvania, page 270 332 

Stephen's Pleading^ page 144 ---. 330 

Story's Commentaries on the Constitution, volume 1, sections 
79, 419, 448, 686, 687, 741, 784, 788, 789, 790, 791, 796, 801, 

802,803,805,808,811,1344 30,33,40,42, 

46, 49, 83, 84, 111, 117, 122, 123, 126, 127, 155, 296, 361 

Story's Reports, volume 2, pi^^ 571 44 

Stoughton V8. Mott, 13 Vermont, page 175 332 

Supreme Court of the United States, decision of, 7 Peters, 

paeel50 92 

Sutsten V8. Norton, 3 Burrows, page 1235 365 

Taney's Decisions, page 246 363 

Thomas V8. Lord. 1 Lord Raymond, pages 356, 357 330 

Tomlin's Law Dictionary, title * * Impeachment" 35 

Tucker's appendix to first volume of Blackstone, pages 428, 

4^. 362 

United States ««. Arredondo, 6 Peters^ page 709 331 

United States w. Bedford Bridge, 1 Woodbury &. Minot, pages 

401,405 332 

United States v«. Burr, 7 Cranch, page 32 29 

United States V8. Hudson and Goodwin, 1 Kent, page 331 29 

United States w. Wilson, 7 Peters, page 150 88, 128 

United States w. WorralJ, 2 Dallas, page 384 29 

United States V8, Wright, McLean's Reports, volume 1, page 

512 .! 6^767,154 

Vermont, constitution of 1793, part 2, section 24 29 

Viner's Abridgment, volume 1. title " Relation," pages 289-293 . . 86 
Virginia, constitution of, (July 5, 1776,) pages 287, 288, Ameri- 
can Constitutions 90,363 

Voorhies t?«. Bank, 10 Peters, page 474 331,333 

Wanzer vs. Howland, 10 Wisconsin, pace 8 332 

Washburn's Judicial History of Massachusetts, page 145 319 

Wharton's Criminal Law, page 365 831 

Wharton's State Trials, page 200 107 

Wilcox r«. Jackson, 13 Peters, page 499 333 

William III, volumes 12 and 13. chapter 2 107 

Williamson V8, Berry, 8 Howard, page 498 333 

WinntJ«.Freel, 19 Alabama, page 171 332 

Wooddeson's lecture on Impeachment, volume 2, pages 596, 

601 22,60 

Wooddeson's lecture on impeachment, law-library edition, pages 

335 369-370 28 

Wright V8. Mills, 4 Hiirlstone and NormanJ 49(M 
Ayes and noes on the roll-calls of the court. [ See yeas and nays. ] 

B. 

Banfield, E. C.^ Solicitor of the Treasury, letter from, concerning 
the introduction of spirituous liquors into the Indian 
Territory at Fort Sill 205 

Barnard, William H., a witness for the prosecution, concerning 
certain deposits made by W. W. Belknap in the First 
National Bank of Washington 198,199 

Barnard, William T., a witness for the prosecution, evidence 
giving movements of W. W. Belknap in June, 1872, 
1873, and 1874, and his having the charge of Belknap's 
private letters 217,218 

Barnum, William H., a Senator from Connecticut, oath, the, 

administered to, by the presiding officer 74 

Bartlett, Edward T., a witness lor the i^rosocution, evidence 
showing how he drew up the articles of agreement be- 
tween J. S. Evans and C. P. Marsh 181 

Bass, Lyman K., a Representative from New York, appointed a 

member of tne impeachment committee of the House . . 1 

Batabd, Thomas F., a Senator from Delaware- 
oath, the, administered to, by the Chief Justice 4 

incidental remarks by 169 

Id j;erlocutory remarks by, on the evidence 248, 249, 252, 270 

remarks by, on a question of adjournment, and of the rules of 

the Senate 5 

opinion by, on the question whether the respondent is liable 
to be impeached by the House of Representatives, and 
tried by the Senate on impeachment for acts done by 
him as Secretary of War, notwithstanding his resigna- 
tion before impeachment 127-130 

24 I 



Page. 
Bayard, Thomas F, --Continued. 
motion by — 
that the second resolution of Mr. Thurman be amended. 

Agreed to 76 

that the third resolution of Mr. Thurman be amended. 

Agreed to 76 

that the court adjourn 270 

that as a condition-precedent to the order for postponement 
of his trial asked for on the 12 th instant by the respond- 
ent, it is ordered that the respondent inform the Sen- 
ate what in substance he proposes to prove by John S. 
Evans, the witness on the ground of whose absence post- 
ponement is asked 271 

question by, to the managers : Is it the object of the present in- 
quiry to corroborate or discredit the testimony of Marsh, 
the witness, or to establish any fact therein referred to, 
or solely to prove what was the action or conduct of Mr. 
Belknap when the fact that such charges had been 

made against him was so made known to him ? 249 

votes by, on the articles of impeachment 343, 346, 349, 352, 355 

Belknap, William W.. late Secretary of War- 
appeared and filed nis plea to the articles of impeachment .... 7 

at the battle of Shiloh, allusion to, by Mr. Carpenter 13 

commissions of , as Secretary of War 200 

connection of, with the Fort Sill sutlership 177, 186 

counsel for, [see Carpenter, M. H.; Black, J. S.; and Blair, M.] 

Evans, J. S., affidavit concerning the testimony of 269 

famUy of, pecuniary relations of ..223,240,241,250,251,290,328,339 
impeachment of, in the name of the House of Representatives. 1 

letter from, concerning J. S. Evans 206 

letter to, from General Hazen 233 

list of one hundred and ninety-jseven witnesses presented by. . 170 
motion by, that the managers furnish a list of their witnesses. 167 

that the order of the Senate be vacated 162 

that there can be no further legal proceedings 170 

official character of, while Secretary of War 25(5, 

257, 258, 261, 265, 267, 268, 269, 285 

personal reputation of, at Keokuk, Iowa 266,267 

plea of, to the jurisdiction overruled by the court 158 

real estate, investments in, at Maroa, Illinois 199 

receipts of money by, from C. P. Marsh 182, 

183, 184. 198, 197, 198, 199, 222 

rejoinder submitted by, to the replication of the House 8 

treatment of, remarks on the, by Mr. Black 12,71 

by Mr. Carpenter 14 

verdict of acquittal on the articles of impeachment 357 

Ben6t, S. V., Colonel, a witness for the defense — 
evidence concerning official reputation of General Belknap. 267, 268 

cross-examined bv the counsel for the prosecution 268 

re-examined by the counsel for the defense 268 

recross-examined by the counsel for the prosecution 268 

Black, Jeremiah S., counsel for the respondent— 

appeared with the respondent in the Senate Chamber 6 

incidental remarks by 163, 164, 167, 168, 169, 286, 294,307, 313 

interlocutory remarks by, on the evidence 182, 

185, 187, 198, 226, 229, 232, 251, 261, 262, 269, 286 
remarks by — 
on the presentation of a paper containing a list of wit- 
nesses whose attendance is desired by the respondent. 170 
on an affidavit setting forth- the illness of Mr. Carpenter, 

which made a postponement desirable 298 

argument by — 
on the resxK>ndent's application for a iK>stponement until 

December 12,13 

on the question whether the respondent is amenable to trial 
by impeachment for act«aone as Secretary of War not- 
withstanding his resignation of that office 68, 72 

on the motion that the court set aside its order asserting iuris- 
diction, for the reason that it was not passed with the 
concurrence of two-thirds of the Senators present. . 163, 164 
on the motion that the managers furnish tbe respondent a 

list of the witnesses whom they intend to call .... 167 

on presenting the answer of the respondent to the articles 

of impeachment 170 

on the motion that the cause be continued until some conven- 
ient day in November -. 171 

on the objection by the counsel for the respondent to all evi- 
dence to support the opening of the managers, on the 
ground that there can be no legal conviction, tne Sen- 
ate having already determined the material and neces- 
sary fact that the defendant is not, and was not when 

impeached, a civil officer of the United States 180 

on the application for a continuance until the appearance of 

a desired witness 260 

finally, reviewing evidence, law, and the facts of the case. 314-318 
motion submitted by— 
that the court set aside its order asserting jurisdiction for the 
reason tliat it was not passed with the concurrence of 
two-thuxls of the Senators present 162 
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Page. 
Blacky Jeremiah S.— motion submitted by — Continued. 

that this cause be now contiuaed until some convenient day 

in November - 171 

that counsel for the accused object t-o the evidence now 
offered and to all evidence to support the opening of 
the managers, on the ground that there can be no legal 
conviction, the Senate having alreadv determined the 
material and necessary fact that the defendant is not, 
and was not when impeached, a civil officer of the 

United States. Objection overLnled 181 

denial of stat-ement made by, concerning Judge Hoar, by 

Mr. Lord, manager 357 

denial of statement made by, concerning the late Vice-Pres- 
ident Wilson, by Mr. Senator Boutwell 357 

Blackburk, J. C. S., a Representative from Kentucky — 
appointed a member of the impeachment committee of the 

House 1 

Blair, Montgomery, counsel for the respondent — 

appeared with the respondent in the Senate Chamber 6 

argument by — 
on respondent's application for a postponement until Decem- 
ber 11 

on the question of jurisdiction and the order of proceeding. 22 
on the question whether the respondent is amenable to trial 
by impeachment for «cts done as Secretarv of War, 

notwithstanding his resignation of that office 28-37 

on the motion submitted by the respondent that the court 
set aside its order asserting jurisdiction, for the reason 
tbat it was not passed with the concurrence of two- 
thirds of the Senators present 162,163 

on an application for a continuance until the appearance of 

a desired witness 260 

on the question of jurisdiction and finally reviewing the 

case 287-294 

remarks by — 

on the time for pleading 163,164,167,170 

on the order of the final arguments 285 

interlocutory remarks by, on the evidence 182, 183, 190, 191, 205, 

211, 215, 224, 232, 233, 234, 239, 246, 262, 263, 264, 265, 337, 340 
examination by, of witnesses for the defense — 

Augur, Christopher C, major-general - 265 

Crosby, H. T., chief clerk in the War Department ..262,263, 264 

McLaughlin, Napoleon B., major 265 

motion submitted by, that an r>rder be made upon the mana- 
gers on the part of the House of Representatives to fur- 
nish within twenty-four hours to the accused or his 
counsel a list of the witnesses whom they intend to 
call, together with the particulars of the facts which 

they expect to prove by them 167 

Bliss, D. W., M. D., affidavits from— 
stating the sickness of Mr. Carpenter, counsel for respondent. 298 

of Mr. Manager Lapham 299 

Blount, William, a Senator — 

allusion to the trial of, by Mr. Hoar 20, 23, 24 

allusion to the trial of, by Mr. Blair 28 

BoOY, Lewis Y., a Senator from Missouri — 

oath, the, administered to, by the Chief Justice 4 

incidental remarks by 3,4,5,187 

remarks by, on an adjournment of the court to a specified time. 4, 5 

call by, for the yeas and nays 5,189 

opinion by, on the question whether the respondent is liable to 
be impeached by the House of Representatives, and 
tried by the Senate on impeachment for acts done by 
him as Secretary of War, notwithstanding his resigna- 
tion before impeachment 143, 144 

question by, to Mr. Manager McMahon, whether a pamphlet 
read from by him is an official document, containing 

testimony taken under oath 189 

statement that he had been called home by the illness of his 

daughter, by his colleague, Mr. Cockrell 319 

Booth, Newton^ a Senator from California- 
oath, the, administered to, by the Chief Justice 4 

opinioii by, on the question whether the respondent is liable to 
bo impeached by the House of Representatives, and 
tried by the Senate on impeachment for acts done by 
him OS Secretary of War, notwithstanding his resigna- 
tion before impeachment 144,145 

votes by, on the articles of impeachment 343, 347, 349, 352, 355 

Boutwell, George W., a Senator from Massachusetts- 
oath, the, administered to, by the Chief Justice 4 

incidental remarks by 161 

denial by, of a statement by counsel for the respondent re- 
flecting on the memory of the late Vice-President Wil- 
son 357 

opinion by, on the question whether the respondent is liable to 
be impeached by the House of Representatives, and 
tried by the Senate on impeachment for acts done by 
him ns Secretary of War, notwithstanding his resigna- 
tion b'jfore impeachment 130-133 



Page, 
Boutwell, George W.^Continued. 
motion by, that the court first hear and determine the question 
of jurisdiction, and that four managers may be allowed 

to submit arfi^uments thereupon. Agreed to 27 

votes by, on the articles of impeachment 343, 347, 349, 352, 355 

Bower, Mrs., testimony of C. P. Marsh, concerning 223, 

240,241,250,251,290 
Brinkerhoff, Henry S., a witness for the prosecution — 
identification of a paper in the office of the Adjutant-General 

of the Army 243 

cross-examination by the counsel for the respondent 243 

Bruce, Blanche K., a Senator from Mississippi — 

oath, the, a<lministered to, by the Chief Justice 4 

votes by, on the articles of impeachment 343, 347, 349, 352, 355 

BuRNSiDK, Ambrose E., a Senator from Rhode Island — 

oath, the, administered to, by the Chief Justice 5 

motions by— 
that an order of Mr. Edmunds fixing the time for hearing 
the arguments be amended by makjuig it May 16. Re- 
jected 19 

that an order of Mr. Edmunds excusing the managers and 
counsel from attendance be amended by adding that 

the court adjourn until May 15. Agreed to 72 

that an order of Mr. Sherman fixing the time of adjournment 
of the court to May 15 be amended by making it May 

16. Rejected 72 

Cameron, Angus, a Senator from Wisconsin — 

oath, the, administered to, by the Chief Justice 4 

opinion by,'ontlie question whether the respondent is liable to 
be impeached by the House of Representatives, and 
tried by the Senate on impeachment for acts done by 
him as Secretary of War, notwithstanding his resigna- 
tion before impeachment 123, 127 

votes by, on the articles of impeachment 343, 347, 349, 352, 355 

Cameron, Simon, a Senator from Pennsylvania — 

oath, the, administered to, by the Chief Justice 4 

incidental remarks by 19 

motions by — 

that the court adjourn 19,20,21 

that a motion of Mr. Anthony to amend a motion of Mr. Sar- 
gent be amended by substituting July 6 for July II. 

Rejected 166 

votes by, on the articles of impeachment 343, 347, 349, 352, 355 

Caperton, Allen T., a Senator from West Virginia- 
oath, the, administered to, by the Chief Justice 5 

[Mr. Senator Caperton died July 26, 1876.] 
Carpenter, Matt H., counsel for the respondent — 

appeared with the respondent in the Senate Chamber 6 

presented the plea of the respondent upon the articles of im- 
peachment 6 

incidental remarks by 0, 

7, 25, 37, 161, 174, 175, 179, 299, 312, 313, 314, 357 
remarks by — 
on the time for filing the replications and the snrreplications. 7, 8 
on enlarging the time for argument under the twentieth rule, 
and asking an adjournment of the trial until the first 

Monday o5c December 10 

on asking a postponement until May 15 27 

on an application for a postponement to secure the evidence 
of an absent witness without stating what that evi- 
dence is expected to be 259, 269, 271 

interlocutory remarks by, on the evidence 181, 183, 

184, 185, 187, 189, 190, 191, 192, 193, 194, 195, 196, 197, 198, 199, 
200, 201, 202, 203, 204, 2U5, 206, 207, 208, 209, 210, 211. 212, 213, 
214, 215, 216, 217, 218, 219, 220, 221, 222, 223, 224, 225, 226, 227, 
228, 229, 230, Zil, 232, 233, 234, 2.%5, 236, 237, 238, 2;59, 240, 241, 
242, 243, 244, 245, 246, 247, 248, 249, 250, 251, 252, 253, 254, 255, 
256, 257, 258, 259, 260, 261, 264. 265, 266, 267, 268, 269, 271. 272, 
273, 274, 275, 276, 277, 278, 279, 280, 281, 282, 283, 284, 285, 286 
examination by, of the witnesses for the defense — 

Allison, William B., a Senator from Iowa 267 

Ben6t, S. v., chief of ordnance 267,268 

Crosby, H. T., chief clerk in the War Department 264, 

282,283,284,285 

Davis, NelsonH 258,261 

Dunn, William McKee, Judge-Ad vooate-General 268 

Hancock, Winfield S., Major-General 2^ 

Humphreys, Andrew A., Chief of Engineers 268 

Kasson, Jolm A., a Representative from Iowa 269 

Lowe,RalphP 266 

Maof eeley, Robert, Commissary-General 257 

Marcy, R. B., Inspector-General 268 

Miller, Samuel F., Mr. Justice, of the Supreme Court 269 

Pope, John, Ma^jor-General 256,257 

Ruger, Thomas W., Colonel 287 

To wnsend, E. D., Adjutant-General 257, 258, 278, 279 

Wright, George G., a Senator from Iowa 267 

cross-examination by, of the witnesses for the prosecution— 
Brinkerhoflf, Henry S 243 
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Page. 
Carpenter, Matt H.— crosa-examination by, of witnesses — ConVd. 
Clymer, Hiester, a Representative from Pennn8ylYania..254,^>5 

Emery, Charles F 199,200 

Evans, Johns 276-278,279,280,281,282 

Fisher, John J : 253 

Hazen, William B., Major-General 230,231,233,234,243-245 

McDowell, Irwin, Major-General 189-196 

Marsh, Caleb P 236,237,242,243 

Moodv, William F 215 

Townsend, E. D., Adjntant-General 209-214 

Vilas, Charles N 198 

motions by — 
asking a copy of the replications and time to frame snrre- 

plications 7 

closing the issues of fact on the qnestion of jarisdiction.... 10 

asking a postponement until Monday, May 15 27 

asking a postponement until the arrival of John S. Evans, 
whose testimony is material and important for the de- 
fense 269 

asking for an order that the further trial of this cause bo post- 
poned until notice be given b^ the Senate to the House 
of Representatives of the United States and to the re- 
spondent •- 271 

argument by — 
on the respondent's application for a postponement until De- 
cember 13 

on the motion of the managers that the evidence bearing on 
the question of jurisdiction be given before the argu- 
ments shall be presented on that question, and the fix- 
ing the time for pleadings 15 

on the motion of Mr. Conklingthat the Senate first hear and 

determine the question of jurisdiction 17 

on the question of jurisdiction and the order of proceeding. 20, 25 
on the question whether the respondent is amenable to trial 
by impeachment for acts done as Secretary of War, 

notwithstanding his resignation of that office 37-47 

on the order of the Senate that the respondent plead further 
or answer the articles of impeachment within ten 

days 158,159,160,161 

on the objection of the counsel for the respondent to all evi- 
dence to support the opening of the managers, on the 
ground that there can be no legal conviction, the Sen- 
ate having already determined the material and neces- 
sary fact that the defendant is not, and was not when 

impeached, a civil officer of the United States 180. 181 

on closing the defense for the respondent 318-334 

sickness of, affidavit of Dr. Bliss statins the 296 

Certificates of deposit in the National Bank of Commerce of New 
York, issued to C. P. Marsh and payable to W. W. Bel- 
knap 196 

Chair, ruling of the, that Senators have not the risht to address 
interrogatories to the managers or to the counsel for 
the resi>ondent. Appeal from the, by Mr. Edmunds. 

The decision was not sustained by the Senate 258,259 

Chase, Mr. Chief Justice, suggestions of, concerning the forms of 

procedure 5 

Chief Clerk of the Senate, the — 

journal of the court read by 169,171 

papers and authorities read bv 1^,24, 25, 158, 

162, 163, 164, 165, 166, 167, 168, 169, 170, 179, 181, 185, 186, 
188, 200, 201, 202, 203, 204, 205, 206, 207, 208, 209, 213 219. 
227, 234, 244, 2.53, 254, 265, 270, 271, 277, 282, 286, 286, 299 

oaths administered to witnesses by 179 

Christiancy, Isaac P., a Senator from Michigan — 

oath, the, administered to, by the Chief Justice 5 

motion by — ^ 
that the second resolution of Mr. Thurman be amended by 
substituting : " Whereas the Constitution of the United 
States provides that no person shall be convicted on 
impeachment without the concurrence of two-thirds 
of the members present ; and whereas more than one- 
third of all the members of the Senate have already 
pronounced their conviction that they have no right 
or power to adjudge or try a citizen holding no public 
office or tnist when impeached by the House of Rep- 
resentatives ; and whereas the respondent, W. W. Bel- 
knap, was not when impeached an officer, but a private 
citizen of the United States and of the State of Iowa; 
and whereas said Belknap has, since proceedings of 
impeachment were commenced against him, been in- 
dicted and now awaits trial before a judicial court for 
the same offenses charged in the articles of impeach- 
ment, which indictment is pursuant to a statute re- 
quiring in case of conviction (in addition to fine and 
imprisonment) an iufiiction of the utmost judgment 
which can follow impeachment in any case, namely, 
disqualification ever again to hold office : Besotvedf That 
in view of the foregoing facts it is inexpedient to pro- 
ceed further in the case." Withdrawn after debate. . 76 



Page. 
Christiancy, Isaac P.— motion h^— Continue. 

that the motion of Mr. Morrill be amended by inserting : 
'*That W. W. Belknap, the respondent, is not amenable 
to trial bv impeachment for acts done as Secretary of 
War, he having resigned said office before impeach- 
ment" 76 

opinion by, on the question whether the respondent is liable to 
be impeached by the House of Rcpresent^itives, and 
tried by the Senate on impeachment for acts done by 
him as Secretary of War, notwithstanding his resigna- 
tion before impeachment 100-106 

question to Mr. Manager Lynde, what report he was reading 

from 297 

votes by, on the articles of impeachment 343, 347, 349, 352, 355 

Clayton, Powell, a Senator from Arkansas, oath, the, admin- 
istered to, by the Chief Justice 4 

Clymer, Hiester, a Representative from Pennsylvania — 
appointed a member of the impeachment committee of the 

House 1 

impeachment of William W. Belknap by, in the name of the 

House 1 

testified as a witness for the prosecution 245-251, 254, 255 

on cross-examination by the defense 254,255 

CocKRELL, Francis M., a Senator from Missouri — 

oath, the, administered to, by the Chief Justice 5 

incidental remarks by 314 

motion by, that the amendment of Mr. Edmunds to the amend- 
ment of Mr. Sargent be so amended as to fix the time 

for trial on June 19. Rejected 167 

questions by, to the presiding officer, whether anything had 

been heard from the absent witness Evans 272 

statement by, that his colleague, Mr. Bogy, had been called 

home 319 

votes by, on the articles of impeachment 344, 347, 349, 352, 355 

Commissions of W. W. Belknap, as Secretary of War, certified 

copies of 200 

Committee, tne— 
of the House of Representatives, on the Expenditures in the 
War Department — 

letters from C. P. Marsh to 253,254 

letters from W. W. Belknap to 282 

testimony before the ^ 250, 251 

of the House of Representatives on the impeachment of W. 

W.Belknap 1 

of the Senate— 

to consider the question of impeachment 1 

to wait on the Chief Justice 3,5 

CoNKLiNG, RoscOE, a Senator from New York- 
appointed on a select committee on the impeachment 1 

oath, the, administered to, by the Chief Justice 5 

call by, for the yeas and nays 76, 173,249,319,341 

call of the Sonata asked for by 319 

incidental remarks by 17, 26, 37, 172, 288, 294, 295, 297, 298, 319 

interlocutory remarks by, on the evidence 188, 

189, 193, 201, 219, 224, 227, 228, 232, 238, 237. 
238, 242, 248, 249, 258, 259, 269, 272, 273, 276 
remarks by — 
on the delivery of the replications and the surreplicatious.. 7 

concerning the witnesses for the prosecution 174 

motion by — 
that the Senate first hear and determino the question of juris- 
diction 17 

that an order of Mr. Edmunds fixing the time for hearing the 
arguments and the order in which they shall be made 

be amended. Agreed to 19 

that the court take a recess 74 

that an order of Mr. Morton be amended. Agreed to 75 

that the court adjourn 77, 236 

that the first resolution of Mr. Thurman be amended by 
inserting at the end thereof, '' before he was im- 
peached" 76 

that the motion of Mr. Sherman be amended by adding 
that the impeachment can only proceed while Con- 
gress is in session 173 

that the Senate will receive any evidence, otherwise compe- 
tent, which the counsel for the respondent assure the 
Senate will be connected with the case by the testi- 
mony of the witness Evans, now absent, but whom the 
respondent duly asked to have summoned and who is * 

expected to appear 261 

that the managers proceed to examine the witness Evans in 
chief; or, should they decline to do so, the respondent 
may proceed to examine the witness in chief, with the 
right of the managers to cross-examine him like any 

other witness - 273 

that the three managers and three counsel for the respondent 
may be heard in the concluding argiiment, in the order 
which they state to the Senate they have agreed upon. 
Agreed to 286 
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Pftge. 
CoxKLiNO, RoscOB— motion hy—CanUnued, 

that when called to vote whether the articles of impeach- 
ment or either of them are sustained, any Senator who 
votes in the negative shall he at liberty to state, if he 
chooses, that he rests his vote on the absence of gailt 
proved in fact, or on the want of jurisdiction, as the 
case may be; and the vote shall be entered in the jour- 
nal accordingly. Amended 341 

qnestion by — 

to Manager Hoar regarding a reference to Blount's case 23 

to Mr. Carpenter, whether there is no distinction to try an 
imi)eachment between the case of a resignation before 
articles are found and the case of resiguation not till 
after articles have been found 43 

to the managers: 1. Whether if two persons guilty of crime 
in office cease to be officers at the same time, one by 
removal and the other b^ resignation, one is rather 
than the other subject to impeachment afterward f If 
a distinction between the two cases exists, please state 
it. 2. Is a private citizen liable to impeachment nnder 
the Constitution of the United States? If his having 
previously held an office distinguishes him in this re- 
spect from other citizens, please trace the distinction 
to the clause of the Constitution, or to the principle in 
which it is found 47 

to Manager Jenks: The section of the Revised StatutjBS 
quoted provides that any *' officer convicted of a viola- 
tion of this section shall, moreover, be disqualified 
from holding any office of honor, profit, or trust under 
the Government of the United States/' If the re- 
spondent bo convicted on the indictment said to be 
pending under this section^ can the judicial court pro- 
nounce the judgment required if in the mean time the 
Senate pronounces it; or shonid the court first pro- 
nounce judgment, what would be the weight of the 
fact in det-ermining the province of the Senate ? 55 

to Mr. Blair, counsel for respondent, asking that a stateme«it 

touching Mr. Carpenter's illness mignt be repeated.. . 164 

to Mr. Manager Lynde, asking if an order given in evidence 

was the one alluded to by him 188 

to Mr. Manager McMahon, concerning the testimony of Gen- 
eral McDowell 194 

to the counsel for the respondent, whether George T. Robin- 
son, the writer of a letter, was connected with the case 
in any other way 212 

to Adjutant-General To wnsend, whether an indorsement was 

in the handwriting of the Secretary of War 214 

to General Hazen, a witness for the prosecution, concerning 

certain letters 230,231 

to the managers: Shall I understand the managers to propose 
either to read at large the testimony of Marsh or to 
have that testimony received here and go upon the 
record, all for the purpose of proving that after it was 
delivered the respondent resigned his office T Is that 
the scope of this proposal, or is it intended to put into 
the case what Mi^h testified in another form on an- 
other occasion, that that testimony may speak in this 
trial! 246 

to Mr. Manager Lynde, a series of questions, closing with : 
Suppose in place of a special direction of the Senate, 
by which the jurisdictional question was presented as 
a preliminary question, the trial had proceeded until 
now, that remaining then as it is now one of the ele- 
ments in the case, would it or would it not, in the 
Judgment of the manager and upon the law as he un- 
derstands it, be the duty of any Senator to vote to 
maintain a jurisdiction which on his oath he believes 
does not and cannot exist? 297 

to Mr. Manager Lord, two questions, the last one being : 
Then, if I may a step further unuerst-and the manager, 
the argument is that a Senator who votes whether an 
article is sustained or not simply votes upon the ques- 
tion whether in fact the person named did that act, 
and if he finds that he did his vote must be in the 
affirmative, or guilty, although he may believe on his 
oath, first that the act, if done, is not impeachable, and 
second that the person who did it is not himself the 

subject of imi)eachment 336,337 

opinion by, on the question whether the respondent is liable to 
be impeached by the House of Representatives, and 
tried by the Senate on impeachment for acts done by 
him as Secretary of War, notwithstanding his resigna- 
tion before impeachment. [Not furnished for pubuca- 
tion.] 

point of order by 259 

votes by, on the articles of impeachment 344, 347, 349, 352, 355 

CoNOVER, Simon B., a Senator from Florida- 
oath, the, administered to, by the Chief Justice .... 5 

votes by, on the articles of impeachment 344, 347, 350, 352, 355 



I*age. 
Consultations— 

in the conference-chamber 14,16,27 

with closed doors 72,73,74,75,172,341 

Cooper, Henry, a Senator from Tennessee — 

oath, the, administered to, by the Chief Justice 4 

opinion by, on the question whether the respondent is liable 
to be impeached by the House of Representatives, and 
tried by the Senate on impeachment for acts done by 
him as Secretary of War, notwithstanding his resigna- 
tion before impeachment 133,134 

motion by, to adjourn 37 

votes by, on the articles of impeachment 344, 347, 330, 352, 355 

Cragin, Aaron H., a Senator from New Hampshire — 

oath, the, administered to, by the Chief Justice 4 

incidental remarks by 19 

motion by, that the court a4joum 73 

opinion of, on the question whether the respondent is liable to 
be impeached by the House of Representatives, and 
tried by the Senate on impeachment for acts done by 
him as Secretary of War, notwithstanding his resig- 
nation before impeachment 154-158 

votes by, on the articles of impeachment 344, 347, 350, 352, 355 

Crosby, H. T,, a witness for the prosecution — 
identifies express receipts for money sent by C. P. Marsh to W. 

W.Belknap 183,184 

states that the private papers of W. W. Belknap were sent to 
him, including a letter from Marsh asking that the ap- 
pointment as post-trader at Fort Sill be made out in 

the name of Marsh 184,185 

identifies an article in the New York Tribune and an order 

issued inconsequence 185,186,187 

questioned by Senator Sherman 186 

recalled and examined by the counsel for the defense 262, 

263, 264, 282, 283, 284, 285 
recalled and cross-examined by the counsel for the prosecution . 26.3, 

264,283,284,285 

D. 

Danford, Lorenzo, a Representative from Ohio- 
appointed a member of the impeachment committee of the 

House 1 

Davis, Henry G., a Senator from West Virginia- 
oath, the, administered to, by the Chief Justice 4 

incidental remarks by 69,260 

motion by, that the court adjourn 73 

votes by, on the articles of impeachment 344, 347, 350, 353, 355 

Dawes, Henry L., a Senator from Massachusetts — 

oath, the, administered to, by the Chief Justice 4 

incidental remarks by 20,171 

interlocutory remarks by^ on the evidence 251 

opinion by. on the question whether the respondent is liable 
to be impeached by the House of Representatives, and 
tried by the Senate on impeachment for acts done by 
him as'Secretary of War, notwithstanding his resigna- 
tion before impeachment 147-153 

questions by — 

to C. P. Marsh, a witness for the prosecution : State all the 

knowledge or information that General Belknap had. 

whicli it is in your power to state, as to the amount of 

any money sent him or the source whence it came 

other than what you have already stateil 238, 239 

to C. P. Marsh, a witness for the prosecution : Did you or any 
other person to your knowledge ever explam to Gen- 
eral Belknap what " Southwest " means in your letters 
informing him that you had a remittance for him? If 

so, state the explanation 240 

votes by, on the articles of impeachment 344, 347, 350, 353, 355 

Davis, Nelson H., Inspector-General, a witness for the defense — 
evidence concerning post-traderships, and the official charac- 
ter of W. W. Belknap as Secretary of War 258,261 

Decision of the Chair, that Senators have not the right to address 
interrogatories to the managers or to the counsel for the 
respondent. Appeal from the, by Mr. Edmunds. The 

decision was not sustained by the Senate 258, 259 

Defense, the — 
witnesses examined for— 
Allison, William B., Senator, evidence concerning the repu- 
tation of W. W. Belknap in Iowa 267 

Augur, Christopher C, Migor-General — 
evidence concerning the official character of W. W. Bel- 
knap, and his reputation at Keokuk, Iowa 265 

cross-examined by the counsel for the prosecution 265, 266 

Ben^t, S. v.. Colonel- 
evidence concerning the official character of Gteneral Bel- 
knap r. 267,268 

cross-examined by the counsel for the prosecution 268 

re-examined by the counsel for the defense 268 

recross-examined by the counsel for the prosecution 268 
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Defense, the — Ccniintted. 

Crosby, H. T., a witness for the prosecution, recalled for the 
defense — 

evidence concerning the appointment of post-traders 262, 

263, 264, 282, 283, 284, 285 

cross-examined by counsel for the prosecution 263, 

264,265,283,284,285 
Davis, Nelson H., Inspector (General, evidence concerning 
post-traderships, and the official character of W. W. 

Belknap as Secretary of War 258,261 

Dunn, William McKee, Colonel — 
evidence concerning the official reputation of W. W. Bel- 
knap 268 

cross-examined by the counsel for the prosecution 268, 269 

Hancock, Winfield S., Mj^or-General, evidence concerning 

the official character of W. W. Belknap 285 

Humphreys, Andrew A., Msjor-Geueral, evidence concern- 
ing the official reputation of W. W. Belknap 268 

Kasson, John A., Representative, evidence concerning the 

reputation of W. W. Belknap in Iowa 269 

Lowe, Ralph P.— 
evidence concerning the reputation of W. W. Belknap at 

Keokuk, Iowa 266 

croes^xamined by the counsel for the prosecution 266 

re-examined by the counsel for the defense 266, 267 

Macfeeley, Robert, Commissary- General — 
evidence concerning sutlers and post-traders, and the of- 
ficial character of W. W. Belknap as Secretary of War. 257 

cross-examined by the counsel for the prosecution 257 

McLaughlin, Napoleon B., evidence concerning the appoint- 
ment of J. S. Evans as x>ost-trader 265 

Marcy, R. B., Brigadier-General, evidence concerning the of- 
ficial reputation of W. W. Belknap 268 

Miller, Samuel F., Mr. Justice, evidence concerning the offi- 
cial reputation of W.W.Belknap 269 

Pope, John, Major-General, evidence concerning the post- 
tradership at Fort Sill, and the official character of W. 

W.Belknap as Secretary of War 256,257 

Ruger, Thomas W., Colonel.evidence concerning the official 

reputation of W. W. Belknap 267 

Sheridan, P. S., Lieutenant-General — 
dispatch from, asking to be relieved from personal attend- 
ance, read, and admissions of what he would testify 
as to certain matters, placed on the record, subject to 
objection 219 

?art of a letter from, admitted as evidence 257 
'ownsend, E. D., Adjutant-General, a witness for the prose- 
cution, recalled for the defense— 

evidence concerning General Grierson's letter 257, 258 

cross-examined by counsel for the prosecution .w 258 

recalled by counsel for the defense 278,279 

Wright, George G., Senator- 
evidence concerning reputation of W. W. Belknap in Iowa. 267 

cross-examined by the counsel for the prosecution 267 

Dennis, George R., a Senator from Maryland- 
oath, the, administered to, by the Chief Justice 5 

votes by, on the articles of impeachment 344, 347, 350, 353, 355 

Disorder^ disgraceful, in the House when impeachmen t was voted . 42 
Dodge, Jonas S., a witness for the prosecution, shows the deliv- 
ery by him, as delivery clerk of Adams Express Com- 
pany, of packages of money sent from New York to 

W. W. Belknap 183 

Domestic relations of W. W. Belknap, allusions by Mr. Carpenter 

to the 327 

Dorset, Stephen W., a Senator from Arkansas — 

oath, the, administered to, by the Chief Justice 5 

votes by, on the articles of impeachment 344, 347, 350, 353, 355 

Dunn, William McKee, Colonel, a witness for the defense- 
evidence concerning the official reputation of W. W. Belknap. 268 

cross-examined by tne counsel for the prosecution 268, 269 

Durfee, E. H., correction by Mr. Carpenter of his statement con- 
cerning 271 

E. 

Eaton, Wiluam W., a Senator from Connecticut— 

oathj the, administered to, by the Chief Justice 4 

opimon by, on the question whether the respondent is liable to 
bo impeached by the House of Representatives, and 
tried by the Senate on impeachment for acts done by 
him as Secretary of War, notwithstanding his resigna- 
tion before impeachment 1 14-116 

votes by, on the articles of impeachment 344, 347, 350, 353, 355 

Edmunds, George F., a Senator from Vermont- 
appointed on a select committee on the impeachment 1 

on a committee to wait upon the Chief Justice 3 

oath, the, administered to, by the Chief Justice 4 

appeal from the decision of the Chair 259,342 

call by, for the yeas and nays 74,75,76, 164,236,242 



Pago. 
Edmunds, George F,^Continued. 

call of one of the counsel for the prosecution to order 170 

incidental remarks by 1,20,28, 

37, 63, 73, 74, 162, 165, 166, 167. 174, 286, 295, 314, 318, 319, 357 

interlocutory remarks by, on the evidence 188, 191, 198, 202, 

211, 219, 227, 228, 229, 230, 232, 238, 239, 240, 258, 259, 269, 275 
remarks by — 

on the administration of the oath to Senators 3 

on the time fixed for the appearance of William W. Belknap ..4,5 
on filing the respondent's rejoinder and the surrejoinder of 

the House 7 

on enlarging the time for argument, under Rule 20 10 

motion by — 

that the court adjourn 5, 6, 8, 20, 47, 74, 171, 285, 341 , 342, a57 

that the Senate be cleared and the doord closed 72, 170 

that the Senate withdraw for consultation 11, 14, 22, 26 

that the Senate take a recess 31, 43, 73, 74, 75, 202, 211, 313 

that there be a call of the Senate 165,171 

that the message of the House relating to the impeachment 
of W. W. Belknap be referred to a select committee. 

Agreed to 1 

that the Chief Justice bo invited to attend and administer 
to Senatoi-s the oath required by the Constitution. 

Modified and agreed to 3 

that a summons be issued to William W. Belknap. Agreed to. 4 
that the Senate sitting for the impeachment trial acyourns 

until April 17. Agreed to 5 

that the House be notified that the Senate is ready to pro- 
ceed with the trial, and that seats are provided for the 

members. Agreed to 6 

that the rejoinder be filed April 24, and the surrejoinder April 

25. Amended and agreed to 7,8 

that the trial proceed on April 27. Agreed to 7 

that the managers and counsel be excused from attendance 

until May 18. Amended and agreed to 72 

that Mr. Morton's order be amended so as to have a vote on 

Monday instead of Friday. Agreed to 74 

that the motion of the respondent to postpone the further 
hearing of the impeachment until the first Monday in 

December be denied. Agreed to 14,15 

that the hearing proceed on the 4th of May, and fixing the 
order in which three of the managers and three of the 
counsel for the respondent shall be heard. Amended 

and agreed to 19 

that the order for the final argument be amended by adding 
" and that the argument be limited to six hours on 

eachside." Rejected 286 

that when the court adjourns it be to June 1, at one o'clock 

p.m. Agreed to 77 

that the motion of Mr. Sargent postponing further proceed- 
ings be amended by striking out December 6 and in- 
serting July 6. Agreed to 167 

that the motion of Mr. Sargent requiring lists of witnesses 
within twenty-four hours be amended by making the 

time four days. Accepted 168 

that the Secretary issue subpoenas that may be applied for 
by the respondent for such witnesses to be summoned 
at the expense of the United States as shall be allowed 
by a committee to consist of Senators Frelinghuysen. 
Thurman, and Christioncy ; and that subpoenas for all 
other witnesses for the respondent shall contain the 
statement that the witnesses therein named are to at- 
tend upon the tender on behalf of the respondent of 

their lawful fees. Agreed to 174 

that the Senate will resume the consideration of the articles 

of impeachment, pursuant to Rule 25 341 

that the order regulating the final voting be amended, and 
it having oeen amended it read thns : That on Tues- 
day next, the 1st day of August, at twelve o'clock 
meridian, the Senate shall proceed to vote, without de- 
bate, on the several articles of impeachment. The 
Presiding Officer shall direct the Secretary to read the 
several articles successively, and after the reading of 
each article the Presiding Officer shall put the question 

following, namely: "Mr. Senator , how say youf 

Is the respondent, William W. Belknap, guilty or not 
guilty of a high crime" or *'high misdemeanor," as the 
% charge may bo, "as charged in this article t" Where- 

upon such Senator shall rise in his place and answer 
" ^ilty " or " not guilty" with his reasons, if any, as pro- 
vided in the order already adopted. And each Senator 
shall be permitted to file within two days after the 
vote shall have been so taken his written opinion, to 

be printed with the proceedings. Agreed to 342 

opinion by, on the question whether the respondent is liable to be 
impeached by the House of Representatives, and tried 
by the Senate on impeachment for acts done by him 
as Secretary of War, notwithstanding his resignation 
before impeachment 88-91 
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Page. 
Edmunds, George F.— Continued. 
order reported by, from the select committee on the impeach- 
ment 1 

that the Senate will take proper order upon the presentation 
of articles of impeachment, of which due notice shall 

be given to the House. Agreed to 1 

that the Secretary acquaint the House with the action of the 

Senate. Agp^edto 1 

point of order submitted by 164 

question by — 
to Manager Hoax, as to the demurrer of the House to the 

plea to the jurisdiction 21 

to Manager Hoar, regarding a reference to Blount's case .... 23 
to Manager Hoar, asking the reading of the replication in 

Blount's case 24 

to Manager Hoar, whether there is any allegation in the arti- 
cles that Mr. Belknap was Secretary of War down to 

March 2,1876 25 

to Manager McMahon, concerning the testimony of W. H. 

Barnard 198 

to Mr. Carpenter, counsel for the respondent, whether he ad- 
mits that the Secretary of War resigned in consequence 

of this accusation made against him 246 

to Mr. Carpenter, counsel for the respondent, Will the coun- 
sel state what they proi)08e to prove by Evans f 252 

report by, from the select committee on the impeachment 1 

votes by, on the articles of impeachment 344, 347, 350, 353, 355 

Emery, Charles F., a witncHs for the prosecution — 
stated the investment of certain funds for W. W. Belknap in 
a mortgage subsequently assigned to Mrs. Belknap or 

Mrs. Bower 199,200 

oro8»-dzamined by the counsel for the respondent 199,200 

questioned by Mr. Senator Wright 199 

English. James £., a Senator from Connecticut- 
oath, the, administered to, by the presiding officer 7 

[Mr. English, having been appointed to iill a vacancy, ceased 
to be a member of the Senate on the election of Mr. Bamum, 
May 18, 1876.] 
Evans, John S., a witness for the prosecution — 
return of the service of the subpcona to, by the Sergeant-at- 

Arms 227 

statements concerning the summoning of, by the Sergeant-at- 

Arms 271,272 

evidence of, concerning his connection with the post-tradership 

at Fort Sill 273-275 

cross-examined by the counsel for the defense 276-278, 279, 280 

re-examined by the counsel for the prosecution 280, 281 

recross-examined by the counsel for the defense 281, 282 

questioned by — 

Mr. Senator Sargent 275 

Mr. Senator Randolph 275 

Mr. Senator Conkliug 276 

Mr. Senator Wright 281 

Evidence, the — 
testimony of^- 

Adams, Qeorge M., a witness for the prosecution 181 

Allison, William B., Senator, a witness for the defense 267 

Augur, Christopher C, M^jor-General, a witness for the de- 
fense 265,266 

Barnard, William H., a witness for the prosecution 198, 199 

Barnard, William T., a witness for the prosecution 217,218 

Bartlett, Edward T., a witness for the prosecution 181 

Ben^t, S. v.. Colonel, a witness for the defense 1 . . .267, 268 

Brinkerhoff, Henry S., a witness for the prosecution 243 

Clymer, Hiester, a witness for the prosecution . .245-251, 254, 255 
Crosby, H. T., a witness for the prosecution and for the de- 
fense .... 183, 184, 185, 186, 187, 262, 263, 264, 282, 283, 284, 285 
Davis, Nelson H., Inspector-Genei^, a witness for the de- 
fense 258,261 

Dodge, Jonas S., a witness for the prosecution 183 

Dunn, William McKee, Colonel, a witness for the defense, 263, 269 

Emery, Charles F., a witness for the prosecution 199, 200 

Evans, John S., a witness for the prosecution 227 

271, 272, 273-275, 27(>-278, 279, 280, 281, 282 

Fisher, John J., a witness for the prosecution 252, 253 

Hanoock, Winiield S., M%jor-6eneral, a witness for the de- 
fense 285 

Hazen, William B., Mi^or-General, a witness for the prosecu- 
tion , 228,230,231,233,234,243-245 

Humphreys, Andrew A., Msgor-General, a witness for the de- 
fense 268 

Kasson, Johix A., Representative, a witness for the defense. . 269 

Keman, Joseph A., a witness for the prosecution 196, 197 

King, Richard, a witness for the prosecution 196 

Lowe, Ralph P., a witness for the defense 266,267 

Maofeeley, Robert, Commissary-General, a witness for the 

defense 257 

McDowell, Irpin, Major-C^eneral, a witness for the prosecu- 
tion 187-189,189.196 



Page. 

Evidence, the. testimony ot^Coniinued. 

McLaughlin, Napoleon B., a witness for the defense 265 

Marcy, R. B., Brigadier-General, a witness for the defense.. 268 

Marsh, Caleb P., a witness for the prosecution 219-226 

228,236,237-242,243 
Miller, Samuel F., Mr. Justice, a witness for the defense — 269 

Moody, William F., a witness for the prosecution 215 

Moss, George W., a witness for the prosecution 182, 183 

Pope, John, Major-General, a witness for the defense 257 

Reid, Whitelaw, a witness for the prosecution 218, 219 

Rnger, Thomas W., colonel, a witness for the defense 267 

Sheridan, P. H., Lieutenant-General, a witness for the de- 
fense 219,257 

Smalley, E. V., a witness for the prosecution 215 

Townsend, E. v., Adjutant-General, a witness for the prose- 
cution and for the defense 200-214, 257, 258, 278, 279 

Vilas, Charles N., a witness for the prosecution 198,199 

Whitney, Leonard, a witness for the prosecution 216, 217 

Wright^ George G., Senator, a witness for the defense 267 

Exhibition of articles of impeachment against W. W. Belknap.. 2 

F. 

Ferry, T. W., a Senator from Michigan, President pro tempore of 
the Senate- 
response of, to the impeachment committee of the House.. . .. 1 
direction by, to the Secretary, that the Senate will receive 
the managers of the House with the articles of im- 
peachment 1 

reception of the managers by 1 

oath, the, administered to, by the Chief Justice 3 

response of, to the managers, after the reading of the articles 

of impeachment 3 

oaths administered by, to Senators 7,8,27,72 

announcements by, of the consideration of the articles of im- 
peachment by the Senate 3,5,6, 

8, 15, 21, 27, 37, 47, 64, 72, 73, 74, 75, 158, 162, 109, 171, 174, 189, 
202, 218, 236, 252, 270, 271, 272, 286, 298, 299, 318, 319, 341, 342 
notification by, to the managers, that the Senate is organized 

for the impeachment trial of William W. Belknap 4 

that the Senate is ready to hear the replication of the House. . 7 
directions by, to the Sergeant-at-Arms 1» 2, 4, 

5. 6. 7. 8. 15. 21. 27. 37. 47. 73. 74. 75. 158. 162. 165. 169. 171. 174, 
189,202,218,236,252,270,271,272,298,299,318,319, aU, 342 

direction by, to the Secretary of the Senate, to enter a judg- 
ment of acquittal 357 

incidental remarks by 3,11,12,14,15,19,21,37,47,64 

161. 162. 163. 164. 165. 166. 167. 168. 169. 170. 171. 172. 174. 175, 
179, 181, 182, 187, 188, 189, 191, 192, 193, 194, 195, 193, 197, 202, 
211, 212, 113, 214, 215, 216, 218, 219, 221, 222, 224, 225, 226, 227, 
228, 229, 230, 232, 233, 234, 235, 236, 237, 238, 239, 240, 241, 242, 
243, 244, 245, 246, 248, 249, 250, 251, 252, 253, 254, 255, 256, 257, 
258, 259, 261, 262, 267, 269, 270, 271, 272, 273, 275, 281, 282, 285, 
286, 287, 294, 295, 296, 297, 298, 299, 313, 318, 319, 334, 341, 342 

reception of the replication of the House of Representatives by . 7 
notitication to the respondent that their motion for postpone- 
ment is denied 15 

announcement by, of the action of the Senate in close ses- 
sion 19,72,158,174 

rulings by — 
that Senators have not the right to address interrogatories 
to the managers or the counsel for the respondent. Ai>- 

peal from, sustained 259 

that the objection of the counsel for the respondent to a ques- 
tion put to a witness be sustained. Sustained by the 

Senate 281 

votes by, on the articles of impeachment 344, 347, 350, 353, 355 

Fifth Avenue Hotel, New York, registers and transient ledgers 
of, showing dates of the arrival of W. W. Belknap and 

the time of his sojourn 198 

Final judgment in the case — 

written opinions on the 358-365 

votes of Senators on the 34^J-357 

First National Bank of Washington, deposit tickets of, showing 

that certain deposits were made by W. W. Belknap . 198, 199 
Fisher, John J. a witness for the prosecution- 
evidence concerning his connection with the post-tradership at 

Fort Sill 252,253 

cross-examined by the counsel for the respondent 253 

Floyd, case of, allusion to, by Judge Black 13 

Free-passes on railroads, allusion by Mr. Carpenter to 323 

Fort Sill, Kansas, trading post at — 

act of Congress under which it was established at 176 

applications for appointment at 263 

articles of agreement between Evans and Marsh for trading at 

the 30 

Belknap, W. W., action of, concerning the 177, 

186, 200, 203, 204, 206, 209, 210, 277, 278, 301, 302 
commissions of, aa Secretary of War 200 



Digitized by 



Google 



TRIAL OF WILLIAM W. BELKNAP. 



375 



Pago. 
Fort Sill, Kansas, trading post at — Continued, 

correspondence concerning the 176 

Evans, John 8., trader at 176,161,202,273 

Grierson, Colonel, recommendation by. concerning 178, 

201, 203, 207, 209, 301, 302 

Hazen, General, testimony of, concerning 188, 228-230, 233, 305 

introduction of spiritnona liquors at 205 

Marsb, C. P., connection with the 176,181,185 

New York Tribune's comments on the 177, 178, 185, 187, 218 

payments of monev concerning the 179 

Robinson, George T., letter from, concerning the 213, 306 

Frbunohuysen, Frsdebick T., a Senator from New Jersey- 
appointed on a select committee on the impeachment 1 

oath, the, administered to, by the Chief Justice 4 

incidentad remarks by 19,188,299 

interlocutory remarks by, on the evidence 238,240,255,256 

motion by — 
tbat the Secretary notify the House that the Senate is organ- 
ized for the impeachment trial and is ready to receive 

the managers. Agreed to 4 

that the motion of Mr. Sherman, as amended by Mr. Morton, 
be amended by striking out ''in the presence of the 
House of Representatives'' and inserting in lieu there- 
of ''while Congress is in session" 173 

that the court adjourn 251,252 

opinion by, on the question whether the respondent is liable to 
be im]>eached by the House of Representatives, and 
tried by the Senate on impeachment for acts done by 
him as Secretary of War, notwithstanding his resigna- 
tion before impeachment 82-85 

votes by, on the articles of impeachtnent 344, 347, 350, 353, 355 

French, John R., Sergeant-at-Arms of the Senate — 

announcement by, of the House impeachment committee 1 

of the managers 1,6,7,8,15,21,27,64 

oath administered to, by the Chief Justice 6 

proclamations by 2,5,6,8,15,21,37, 

64, 73, 74, 75, 158, 162, 169, 174, 189, 218, 236, '252, 270, 271, 272 

return of, on writs of summons 6,227 

communications from, relating to the summoning of John S. 

Evans 271,272 

G. 

Gifts received by public men, allusions of — 

Mr. Black to 318 

Mr. Carpenter to 322 

Mr. Lord to 340 

GOLDTHWAiTE, Georgb, a Senator from Alabama, oath, the, ad- 
ministered to, by the Chief Justice 5 

(JORDON, John B., a Senator from Georgia — 

oath, the, administered to, by the Chief Justice 4 

incidental remarks by 169 

votes by, on the articles of impeachment 344, 347, 350, 353, 355 

Grant, U. 8., indorsement concerning the reservation at Fort Sill. 279 



Habhlton, Morgan C, a Senator from Texas- 
oath, the, administered to. by the Chief Justice 4 

vot«s by, on the articles of impeachment 344, 347, 350, 353, 355 

Hamlin, Hanibal, a Senator from Maine — 

oath, the, administered to, by the Chief Justice 4 

incidental remarks by.. 3,259,341 

motion by, that the rules of proceeding be so amended as to al- 
low subsequent proceedings to be held in open session. 

Rejected 341 

votes by, on the articles of impeachment 344, 347, 350, 353, 356 

Hancock, Winfield S., Major-General, a witness for the defense, 
evidence concerning the o£Bcial character of W. W. 

Belknap 285 

Harvey, JaM^s M., a Senator from Kansas — 

oath, the, administered to, by the Chief Justice 4 

motion by, that the reading of the journal be dispensed with . . 252 

vot«8 by, on the articles of impeachment 344, 347, 350, 353, 356 

Hazen, William B., Major-General, a witness for the prosecution — 

evidence concerning the post-tradership at Fort Sill, and his 

testimony, correspondence, and conversations relating 

thereto 228-2^,243 

cross-examined by counsel for the respondent 230, 

231, 2315, 234, 243-245 

\nestioned by Mr. Senator Thurman 244 

I, Clement Hugh, Acting Attorney-General, opinion by, con- 
cerning the rights of post-traders, &c 208 

^JHCOCK, Phinkas wT, a Senator from Nebraska— 

•.h, the, administered to, by the Chief Justice 4 

lion by, that the court adjourn 76 

^ by, on the articles of impeachment :M4, 347, 350, 353, 356 

Judge, denial of a statement of counsel concerning, by Mr. 
Manager Lord 357 



Pago. 
Hoar, George F., a Representative from Massachusetts — 
appointment of, as manager, notification of, to the Senate .... 1 

incidental remarks by 25 

interlocutory remarks by, on the evideqce. 185, 188, 193, 194, 207, 20H, 
210, 212, 215, 221, 235, '239, 240, 244, 247, 250, 253, 256, 260, 261 
remarks by — 
on the manner of filing the replications and surreplications. 7 
on the statement by respondent's counsel concerning what 

had taken place in the House 14 

on the application of the counsel for the respondent for a 
postponement to secure the evidence of an absent wit- 
ness.... 259 

argument by — 
on the question of jurisdiction and the order of proceeding. 19, 20 
on the question whether the respondent is amenable to trial 
by impeachment for acts done as Secretary of War, 

notwithstanding his resignation of that o£Bce 55-63 

Holt, J., Judge Advocate-General, opinion by, on the regulation 

of post-traders 209 

House of Representatives, the— 
messages from — 
transmitting the notice of impeachment by ita committee. . . 1 
informing the Senate of the appointment of managers to con- 
duct the impeachment, and to exhibit the articles 

agrcedupou 1 

committee of, appointed to impeach WiUiam W. Belknap 1 

reference of the message from, to a select committee 1 

impeachment of William W. Belknap in the name of 1 

attendance of the, as a Committee of the Whole House, with 
Hon. Samuel J. Randall as its chairman, and accom- 
panied by Mr. Speaker Kerr and G. W. Adams, Clerk 

of the House 6 

Howe, Timothy O., a Senator from Wisconsin — 

oath, the, administered to, by the Chief Justice 5 

incidental remarks by 21, 27, 172, 173, 188, 236, 324 

interlocutory remarks by, on the evidence 232, 238 

call for the yeas and nays by 75,191,238,298,342 

motions by — 
that an order of Mr. Edmunds fixing the time for hearing 
the arguments be amended by making it May 8. Re- 
jected 19 

that the court adjourn 20,21 

that the vote ordering that the galleries be cleared be recon- 
sidered 172 

that the order proposed by Mr. Sherman be divided. Agreed 

to 172 

opinion by, on the question whether the respondent is liable to 
be impeached by the House of Representatives, and 
tried by the Senate on impeachment for acts done by 
him as Secretary of War, notwithstanding his resigna- 
tion before impeachment 97-100 

point of order raised by, that a motion of Mr. Edmunds could 

not now be considered 342 

question by — 
to the managers : whether a witness stated where the Rob- 
inson letter was kept between the date of its receipt 

in 1875 and its appearance on the files in 1876 213 

to C. P. Marsh, witness for the respondent : Why did you say 
to Mrs Bower that the child would have money after 

a timet 241 

votes by, on the articles of impeachment 344, 347, 350, 353, 356 

Huckleberry, J. H., letter from, concerning the introduction of 
spirituous liquors in the Indian Territory at Fort 

Sill 205,206 

Humphreys, Andrew A., Major-General, a witness for the defense, 
evidence concerning the oflicial reputation of W. W. 
Belknap 208 

I. 

INGALL8, John J., a Senator from Kansas- 
oath, the, administered to, by the Chief Justice 4 

incidental remarks by 3,286,295,299,341 

call by, for the yeas andnays 342 

motions by — 

that the court take a recess 37 

that the gallaries be cleared and the doors closed. Agreed to . 72 

that the court adjourn 75,202,294 

that the motion of Mr. Edmunds concerning the final vote 

be amended 342 

opinion by, on the question whether the respondent is liable to 
be impeached by the House of Representatives, and 
tried by the Senate on impeachment for acts done by 
him as Secretary of War, notwithstanding his resigna- 
tion before impeachment 124-126 

votes by, on the articles of impeachment 344, 347, 350, 3'>3, 356 

Instructions to the commanding officers at Fort Sill and Camp 
Supply to report on the conduct of the [lost-traders at 
those posts 186 
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Pag©. 
Jenksy George A., a Bepresentativefrom Pennsylvania — 
appointment of, as manager, notification of, to the Senate.... 1 
interlocutory remarks by, on the evidence.. 181, 210, 227, 261, 270, 281 
remarks by, on the application of the counsel for the respond- 
ent for a postponement to secure the evidence of an 

absent witness 261 

argoment by — 
on the question whether the respondent is amenable to trial 
by impeachment for acts done as Secretary of War, 

notwithstanding his resignation of that office 47-4>5 

on the evidence and the facts of the case 306-313 

Johnston, John W., a Senator from Vir^iania— 

oath^ the, administered to, by the presiding officer 27 

detained from his seat by the illness of a member of his family. 8 
Jones, Charles W., a Senator from Florida— 

oath; the, administered to, by the Chief Justice 4 

opinion by, on the question whether the respondent is liable to 
be impeached by the House of Kepresentatives, and 
tried by the Senate on impeachment for acts done by 
him as Secretary of War, notwithstanding his resigna- 
tion before impeachment 137-143 

reasons for declining to vote, unless compelled to do so by the 

Senate 345 

Jones, John P., a Senator from Nevada- 
oath, the, administered to, by the Chief Justice 5 

votes by, on the articles of impeachment 345, 348, 350, 353, 356 

Judgment, final, in the case, written opinions on the 358-365 

Judgment of acquittal, the presiding officer directs the Secretary 

to enter a 357 

Jurisdiction of the Senate sitting as a court of impeachment, plea 

of the respondent denying the 6 

replication of the House of Representatives, assertins: the 7 

rejoinder of the respondent to the replication of the House on 

the 8 

surrejoinder of the House of Representatives to the r^oinder 

of the respondent on the 9 

Justice, Department of, allusion to, by Judge Black 13 



Kasson, John A., Representative, a witness for the defense, evi- 
dence concerning the reputation of W. W. Belknap in 

Iowa 269 

Kellt, James K., a Senator from Oregon- 
oath^ the, administered to, by the Chief Justice 4 

opinion by, on the question whether the respondent is liable to 
be impeached by the House of Representatives, and tried by 
the Senate on impeachment for acts done by him as Secretary 
of War, notwithstanding his resignation before impeachment. 
[Not furnished for pubhcation.] 

votes by, on the articles of impeachment 345, 348, 350, 353, 356 

Keokuk, Iowa, reputation of W. W, Belknap at 266,267 

Eebnan, Francis, a Senator from New York- 
oath, the, administered to, by the Chief Justice 4 

incidental remarks by 161,170,287 

interlocutory remarks by, on the evidence 189, 192, 236 

opinion of, on the question whether the respondent is liable to 
be impeached by the House of Representatives, and 
tried by the Senate on impeachment for acts done by 
him as Secretary of War, notwithstanding his resigna- 
tion before impeachment 153,154 

motion by — 
that the motion of Mr. Whyte be amended so that it will 
read : that in default of an answer within ten days by the 
respondent to the articles of impeachment, the trial 

shall proceed as on a plea of not guilty 161 

withdrawn 162 

that the court adjourn 236 

votes by, on the articles of imi>eachment 345, 348, 350, 353, 356 

Keman, Joseph A., a witness for the prosecution, states the ac- 
counts of C. P. Marsh in the National Bank of Com- 
merce of New York, and checks paid 196,197 

Kerr, M. C, Speaker of the House of Representatives — 

attends 6 

allusion to, by Mr. Carpenter 321 

Key, David M., a Senator from Tennessee — 

oath, the, administered to, by the Chief Justice 4 

opinion by, on the question whether the respondent is liable to be 
impeached by the House of Representatives, and tried 
by the Senat.e on impeachment for acts done by him as 
Secretary of War, notwithstanding his resignation be- 
fore impeachment 145-147 

votes by, on the articles of impeachment 345, 348, 350, 353, 356 

King, Richard, a witness for the prosecution, identifies certifi- 
oateis of deposit in the National Bank of Commerce 
of New YorK issued to C. P. Marsh, payable to W. W. 
Belknap 196 



Pifcge. 
Knott, J. Proctor, a Representative from Kentucky — 

appointment as manager, notification of, to the Senate 1 

argument by, on the question whether the respondent is amen- 
able to trial by impeachment for acts done as Secre- 
tary of War, notwithstanding his resignation of that 
office 45-47,64-68 



Lapham Elbridge G., a Representative from New York — 

appointment of, as manager, notification of, to the Senate 1 

interlocutory remarks on the evidence by 191, 193, 

209, 227, 230, 238, 239, 256, 262, 263, 264, 267, 269, 282, 283, 284 
argument by — 
on the motion submitted by the resi>ondent that the court 
set aside its order asserting jurisdiction, for the reason 
that it was not passed with the concurrence of two- 
thirds of the Senators present 164 

on the questions of fact connected with the case 299-306 

Letter from C. P. Marsh to W. W. Belknap, asking that the ap- 
pointment of post-trader at Fort Sill be made in the 

name of J. S. Evans 185 

from General Sheridan to W. W. Belknap concerning the post- 
trader circular 257 

Logan, John A., a Senator from Illinois — 

oath, the, administered to, by the Chief Justice 4 

incidental remarks by 164,224,227,318 

interlocutory remarks by, on the evidence 211 

remarks by — 

on the right of a Senator to question witnesses 241, 242 

on the management of th^ case by the counsel 248 

call for the yeas and nays by 341 

opinion by, on the question whether the respondent is liable to be 
impeached by the House of Representatives, and tried 
by the Senate on impeachment for acts done by him 
as Secretary of War, notwithstanding his resignation 
before impeachment. [ Not furnished for publication. ] 

motion by, that the court take a recess 75 

question by — 
to Manager Hoar, regarding the pleading of the managers. 23, 24 
to Manager Jenks : Article 61 of the Articles of War provides 
that any officer who is convicted of conduct unbecom- 
ing an officer and a gentleman shall be dismissed from 
the service. In a case where an officer of the Army 
should be tried under this article of war, after becom- 
ing a private citizen, what would be the judgment of 

the court-martial? 52 

to General McDowell, a witness for the prosecution 188 

to Adjutant-General Townsend, respecting the duties of the 

Judge-Advocate-General 213 

to C. P. Marsh, a witness for the prosecution, concerning his 

correspondence with W. W. Belknap 224 

to C. P. Marsh, a witness for the prosecution : Prior to the 
sending of the first money, had you said anything to 
any person or had any person ever said anything to 
you on the subject of sending money to General Bel- 
knap; if so, who wasitf 238,2.39 

to C. P. Marsh, a witness for the prosecution : From the con- 
versation with the present Mrs. Belknap, mentioned 
by you in your answer to my former interrogatory, yon 
spoke of an understanding with the former Mrs. Bel- 
knap now deceased; please state what that under- 
standing was 241 

votes by, on the articles of impeachment 345, 348, 350, 553, 356 

Lord, Scott, a Representative from New York — 

appointment of, as manager, notification of, to the Senate 1 

presentation of the articles of impeachment by 1-3 

request by, for the issuing of process against William W. Bel- 

kDap 4 

announcement by, of the attendance of the House as a Com- 
mittee of the Whole 6 

request by, for a copy of the plea of respondent 6 

presentation by, of the replication of the House of Representa- 
tives 7 

motion submitted by — 
that the court reconsider the order giving the respondent's 

counsel the concluding argument 19 

that on the 11th day of July the court will proceed to hear 

the evidence on the merits in the trial of this case. . 162, 165 
resolution of Mr. Senator Sargent substituted for, amended, 

and agreed to 165-16? 

that the respondent, W. W. Belknap, shall not be allowed to 
make any further plea or answer to the articles of im- 
peachment preferred against him on the part of the 
House of Representatives, but that the future proceed- . 

ings proceed as upon a general plea of not guilty ^ 

remarks by — j 

on fixing a time for the rejoinder to bo filed , 
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Page. 
Lord, Scott — remarks by — Continued, 

on a postponement of the trial until December and an en- 
largement of the time for argument 10, 11 

on the request of the counsel for respondent for a postpone- 
ment of the trial until May 15 27 

on fixing a time for the trial 161,165,171,172 

on continuing the trial until some day in November 171, 172 

on the order of the final argument 285,286,294 

incidental remarks by 12,15,37,165,285,306 

argument by — 
on the motion of the managers that the evidence bearing on 
the question of juriraiction be given before the ar^- 
ments shall be presented on that question, and fixing 

the time for pleadings 9,16 

on the motion of Mr. Conkling that the Senate first hear and 

determine the <^uestion of jurisdiction 17, 18 

on the question of jurisdiction and the order of proceeding . . 22 
on the question whether the respondent is amenable to trial 
by impeachment for acts done as Secretary of War, not- 

withstcmding his resignation 31-37 

on the order of the Senate overruling the demurrer of the re- 
spondent to the replication of the House of Represent- 
atives and the argument of the respondent's counsel 

thereupon 159,160 

on the answer of the respondent and the motion that he shall 
not be allowed to make any further plea, but that the 
future proceedings shall proceed as upon a gener^ plea 

of not guilty 170 

on closing the case for the prosecution 334-341 

denial by, of an allegation by counsel for the respondent that 

Judge Hoar gave the President a library 367 

Lowe, Ralph r., a witness for the defense — 
evidence concerning the reputation of W. W. Belknap at Keo- 
kuk, Iowa 266 

cross-examined by the counsel for the prosecution 266 

re-examined by the counsel for the defense 266, 267 

Lynde, William r., a Representative from Wisconsin — 
appointment of, as manager, notification of, to the Senate .... 1 

incidental remarks by 163 

remarks by, concerning the witnesses for the prosecution 174 

interlocutory remarks by, on the evidence 188, 192, 210, 211 

argument by — 
on the motion submitted by the respondent that the court set 
aside its order asserting j urisdiction, for the reason that 
it was not passed with the concurrence of two-thirds 

of the Senators present 163 

opening the case before the court 175-179 

on the question of jurisdiction upon the final vote 295-298 

M. 

McCrary, George W., his attendance as a witness desired by the 

defense 266 

McCreert, Thomas C, a Senator from Kentucky- 
oath, the, administered to, by the Chief Justice 4 

motions by, that the court adjourn 74,218 

votes bv, on the articles of impeachment 345, 348, 350, 35:^, 356 

McDowell, Irvin, Major-General, a witness for the prosecution — 

stated how he learned that there were abuses connected with 

the post-tradership at Fort Sill, and what steps were 

taken by the Secretary of War at his suggestion to 

rectify them 187-189 

cross-examination of, by the counsel for the respondent 189-196 

questioned by Mr. Senator Logan 188 

correction of the testimony of 271 

McDonald, Joseph E., a Senator from Indiana — 

oath, the, administered to, by the Chief Justice 4 

incidental remarks by 19,20 

motion by, that the order fixing the order of discussion of the 

j urisdictional question be reconsidered 20 

amendment to, by Mr. Cameron. Rejected 21 

modified 21 

rejected 27 

opinion by, on the question whether the respondent is liable to 
be impeached by the House of Representatives, and 
tried by the Senate on impeachment for acts done by 
him 08 Secretary of War, notwithstanding his resigna- 
tion before impeachmeht 77,78 

question by— 
to Manager Hoar, regarding a reference to Blount's case .... 23 
to Mr. Blair, whether if the term of office of the accused 
should terminate during the trial that would discon- 
tinue the cause 42 

votes by, on the articles of impeachment 345, 348, 350, 353, 356 

McLaughlin, Napoleon B., a witness for the defense, evidence 
concerning the appointment of J. S. Evans as post- 
trader 265 

McMahon, John A., Representative from Ohio — 
appointment of, as manager, notification of, to the Senate.... 1 



Pagei 
McMahon, John A. — Cantinttiod. 

incidental remarks by 167,168,181,182,189,337 

interlocutory remarks by, on the evidence. ..181, 18.% 184, 185, 186, 
187, 189, 190, 191, 192, 193, 194, 195, 198, 197, 198, 199, 200, 
201, 202, 203, 204, 205, 206, 207, 208, 209, 210, 211, 213, 213, 
214, 215. 216, 217, 218, 219, 220, 221, 222, 223, 224, 225, 226, 
227, 228, 229, 230, 231, 232, 233, 234, 235, 236, 237, 238, 239, 
240, 241, 242, 243, 244, 245, 246, 247, 248, 249, 250, 251, 252, 
253, 254, 255, 256, 257, 258, 262, 263, 264, 265, 266, 267, 268, 
269, 270, 273, 274, 275, 276, 277, 279, 280, 281, 282, 283, 284 
examination by, of the witnesses for the prosecution — 

Adams, George M 181 

Barnard, William H 198,199 

Barnard, William T 217,218 

Bartlett, Edward T 181 

Brinkerhoff; Henry S 243 

Clymer, Hiester, a Representative from Pennsylvania.. .245-251, 

254,255 

Crosby, H. T., chief clerk of the War Department 183, 

184, 185, 186, 187 

Dodge, Jonas S -... 183 

Emery, Charles F 199,200 

Evans, John S 273-275,280,281 

Fisher, John J 252,253 

Hazen, William B., Major-General 228-230,243 

Keman, Joseph A 196,197 

King, Richard 196 

McDowell, Irvin, Mtgor-Genend 187-189 

Marsh, Caleb P 219-226,228-236,237-242 

Moody, William F 215 

Moss, George W 182,183 

Reid, Whitelaw 218,219 

Smalley, E. V 215 

Townsend, E. D., Adjutant-General 200-209, 214 

Vilas, Charles N 198 

Whitney, Leonard 216,217 

cross-examination by, of the witnesses for the defense — 

Augur, Christopher C, Major-General 265, 266 

Ben^t, S. v.. Chief of Ordnance 268 

Crosby, H. T., chief clerk of the War Department 263, 

264,265,283,284,2^ 

Dunn, William McKee, Judge Advocate General 268, 269 

Lowe, Ralph P 266 

Macfeeley, Robert, Commissary-General 257 

Townsend, E. D., Adjutant-General : 258 

Wright, George G., a Senator from Iowa 267 

statement by, in answer to Mr. Carpenter, counsel for the re- 
spondent 160 

McMillan, Samuel J. R., a Senator from Minnesota — 

oath^ the, administered to, by the Chief Justice 4 

opinion by, on the question whether the respondent is liable to 
be impeached by the House of Representatives, and 
tried by the Senate on impeachment for acts done by 
him as Secretary of War, notwithstanding his resigna- 
tion before impeachment 122-124 

question by — 
to the presiding officer: Whether there is a proper return of 
service of the witnesses by the Sergeant-at-Arms on the 

record 174 

to the managers : Is it not charged in Article 3 of the articles 
of impeachment that Evans was retained in offiee by 
the Secretary of War not only corruptly, but that his 
retention there was ** to the jgreat injury and damage 
of the officers and soldiers of the Army of the United 
States statioued at said post, as well as of emigrants, 
freighters, and other citizens of the United States," 
&c. ; and whether, although that issue may not be the 
only issue in the case, it is not an issue that may be a 
material oue, and upon which the Senate will have to 

pass in their finding f 191 

to Mr. Manaj^er Lynde: Whether the question of jurisdiction 

in a tnal of this kind is a preliminary question 298 

votes by, on the articles of impeachment 345, 348, 350, 353, 356 

Macfeely, Robert, Commissary-General, a witness for the defense — 
evidence concerning sutlers and post-traders, and the official 

character of W. W. Belknap as Secretaiy of War 257 

cross-examined by the counsel for the prosecution 257 

Managers, on the part of the House — 
appearance of, the, in the Senate sitting as a court of impeach- 
ment 1 

presentation by, of the articles of impeachment against William 

W.Belknap 2 

requests by, for the issuing of a summons to W. W. Belknap ... 4 

requests by, for a copy of the plea filed by the respondent 6 

presentation by, of the replication of the House of Represent- 
atives 7 

requests by, that the trial ma^ be hastened 7 

presentation by, of the surrejoinder of the House of Represent- 
atives 9 
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Page. 
Managers on the part of the House — Continued, 
motion sabmitted by, that the evidence bearing on the ques- 
tion of jurisdiction be submitted before the arguments 

shall be presented on that question.... 9 

argument by, on the question of the right to open and close, 
and also in regard to the number of managers who 

shall be allowed to speak 19,20,21,22-26 

arguments by, on the question of jurisdiction 31-47, 47-69 

remarks by, on the order of pleadings 163, 164, 165, 168, 170 

argument by, in opening the case 175-179 

examination by, of witnesses for the prosecution 179-256 

cross-examination by, of witnesses for the defense 257-284 

ai^^ments by — 

on the law of the case 295-298 

on the facts of the case 299-306 

on the evidence 30(>-313 

reviewing the law, the facts, and the evidence 334-341 

explanation by 357 

Marey, B. B., Bngadier-Gtoneral, a witness for the defense, evi- 
dence concerning the official reputation of W. W. Bel- 
knap 268 

Maroa, Illinois, investment in real estate at, by W. W, Belknap. 199 
Mamh, Caleb P., a witness for the prosecution — 
evidence showing his relations with W. W. Belknap and the 

post-tradership at Fort Sill 219-226,228,236 

cross-examined by counsel for the respondent 236, 237, 242, 243 

re-examined by the counsel for the prosecution 237-242 

questioned by- 
Mr. Senator Logan 238,239,241,242 

Mr. Senator Dawes 239 

Mr. Senator Howe 241 

Mr. Senator Oglesby 243 

Maxbt, Samuel B., a Senator from Texas— 

oathj the, administered to, by the Chief Justice 4 

opinion by, on the question whether the respondent is liable to 
be impeached by the House of Representatives, and 
tried by the Senate on impeachment for acts done by 
him as Secretary of War, notwithstanding his resigna- 
tion before impeachment 91-93 

question by, to Manager Hoar, regarding the pleading of the 

managers 24 

votes by, on the articles of impeachment 348, 351, 353, 356 

Mbrrimon, a. S.^ a Senator from North Carolina — 

oath, the, administered to, by the Chief Justice 4 

interlocutory remarks by, on the evidence 227, 232 

motion by — 
that the Senate return to its Chamber without action in con- 
ference on the motion of the respondent to postpone 
the further hearing of the impeachment until Decem- 
ber 14 

that there be a call of the Senate. Agreed to 64 

opinion by, on the question whether the respondent is liable to 
be impeached by the House of Representatives, and 
tried by the Senate on impeachment for acta done by 
him OS Secretary of War, notwithstanding his resigna- 
tion before impeachment 96,97 

question by — 
to Mr. Manager Hoar, as to whether the managers claim to 
reply in the discussion of all questions as a matter of 

right, or only on the ground of practice 26 

to t^ counsel for the respondent : at what time the Ending 
of a court-martial on George T. Robinson was ponding 

for approval by the War Department 212 

statement by, that his colleaffue, Mr. Ransom, had been called 

away bv sickness in his family 341 

votes by, on the articles of impeachment 345, 348, 351, 353, 356 

Miller, Samuel F., Mr. Justice, a witness for tho defense, evidence 

concerning the official reputation of W. W. Belknap.. 269 
Mitchell, John H., a Senator from Oregon- 
oath, the, administered to, by the Chief Justice 4 

interlocutory remarks by, on the evidence 237 

motion by, that attachments issue for all witnesses regularly 
subpoenaed on the part of the prosecution who have 
not answered to the roU-cull and with whom there is 
no understanding that they are to be notified by the 

managers when required to be present 174 

opinion by, on the question whether the respondent is liable to 
be impeached by tho House of Representatives, and 
tried by the Senate on impeachment for acts done by 
him as Secretary of War, notwitstanding his resigna- 
tion before impeachment 108-112 

question by — 
to the managers: The Constitution provides that when the 
President of the United States is tried on impeach- 
ment, the Chief Justice shall preside. Suppose a late 
President were impeached for high crimes and misde- 
meanors committed while President, and presented at 
the bar of the Senate for trial, who would preside, the 
Chief Justice or the President of tho Senate t 47 



Page. 
Mitchell, John H. — question by — Continued. 

to the counsel for the respondent, whether fixing tho 19tli 
of June for the trial will give the respondent's counsel 

such time as they may deem necessa^ 166 

to the counsel foi the respondent, whether they are able to 
state at what time a letter from George T. Robinson 

was filed in tho War Department 212 

to Caleb P. Marsh, a witness for the prosecution: Why did 
you send to W. W. Belknap, Secret^iry of War, the one- 
half of the various sums of money received by you from 

Evans at Fort Sill t 237 

to Mr. Manager Lynde: Suppose the plea in this case had 
been that of former conviction or former acquittal, 
would it have required a two-third majority to deter- 
mine the issue; and if tho plea were overruled by a 
mere majority vote, would the Senators voting in the 
minority be legal ly bound by such decision f What dif- 
ference is there, if anjr, between the case just supposed 
and the case at bai'. in reference to the requisite ma- 
jority to determine tne issue f 297 

votes by, on the articles of impeachment. . . 345, 348, 351, 354, 356 
Money, receipt of, by W. W. Belknap from C. P. Marsh . 182, 183, 184, 197 
Moody, William F., a witness for the prosecution — 
evidence concerning the shipments of money by Adams Express 

Company from New York to Washington 215 

cross-examined by counsel for the respondent 215 

Morrill, Justin S., a Senator from Vermont — 

oath, the, administered to, by the Chief Justice 4 

motion by— 

to amend an order of Mr. Edmunds excusing the managers 

and counsel from attendance until May 18, amended 

by Mr. Bomside adjourning the court until May 15, by 

excusing them from attendance until further notice. 

Agreed to 72 

to adjourn the court until Monday, May 29, at ten o'clock.. 75 
to amend a resolution of Mr. Morton, so that it will read: 
That the demurrer of the respondent to tho replication 
of the House of Representatives to the plea of the re- 
spondent be, and the same is hereby, overruled ; and 
that the plea of the respondent to the jurisdiction of 
the Senate be, and the same is hereby, overruled ; and 
that the articles of impeachment are sufficient to show 
that the Senate has jurisdiction of the case, and that 
the respondent answer to the merits of the accusation 

contained in the articles of impeachment 76 

opinion by, on the question whether the respondent is liable 
to be impeached by the House of Representatives, and 
tried by the Senate on impeachment for acts done by 
him as Secretary of War, notwithstanding his resig- 
nation before impeachment 112, 113 

question by, submitted to the Senate as a substitute for the 
question submitted by Mr. Morton : Has the Senate 
power to entertain jurisdiction in the pending case of 
the impeachment by the House of Representatives of 
William W. Belknap, late Secretary of War, notwith- 
standing the facts alleged in relation to his resigna- 
tion! 73 

votes by, on the articles of impeachment 345, 348, 351, :}54, 356 

MoRRiLLL, Lot M., a Senator from Maine — 

oath, the, administered to, by the Ch ief Justice 5 

incidental remarks by 167 

motion by, that the uoor and galleiies be cleared for delibera- 
tion 167 

[Senator Morrill resigned on the r2th of July, 1876.] 
Morton, Oliver P., a Senator from Indiana- 
oath, tiie, administered to, by the Chief Justice 4 

incidental remarks by 3,4,165,191,272 

interlocutory remarks by, on the evidence 242 

call by, for the yeas and nays 173 

motion by— 
that the court proceed to vote on Friday next at one o'clock, 
to vote without further debate, upon tho pending and 

cognate questions. Amended and agreed to 75 

that the power of impeachment croated by the Constitution 
does not extend to a person who is charged with tho 
commission of a high crime while ho was a civil officer , 
of the United States and acting in his official charac- 
ter, but who had ceased to be such officer before the 
finding of articles of impeachment by the House of 

Representatives. Laid on tho table 76 

that the Senate retire for consultation. Withdrawn 166 

that the galleries be cleared, that the court may deliberate. 

Rejected 166 

that the motion of Mr. Sherman be amended by adding, that 
the impeachment can only proceed in the presence of 

the House of Representatives. Withdrawn 173 

that tho motion of Mr. Sherman be amended by adding tho 
words " and in the presence of the House of Representa- 
tives." Rejected 173 
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Morton, Oliver P.— motion hy—Ckmtinued, 

that on qnestions of the admissibility of testimcyqy the dis- 
onssion shall be limited to one connsel for the lespond- 
ent and to one manager for the Honse of Representa- 
tives, and shall not extend beyond ten minntes on e:ioh 

side. Withdrawn 101 

opinion by, on the question whether the respondent is liable to 
be impeached by the Honse of Representatives, and 
tried by the Senate on impeachment for acts done by 
him as Secretary of War, notwithstanding his resigna- 
tion before impeachment f 81,82 

question by— 

to Manager Knott: Whether in England axterson who has 
been punished by the courts S>r crimes committed in 
o£Soe nas, after retiring from o£Bce, been impeached 
and punished by Parliament, or where a person has 
been impeached and punished in Parliament, has he 
afterward been punished by the courts for the same 

offenses f i--- 66 

modified 76 

to the Senate, for consideration : Is there power in Congress 
to impeach a person for crime committed while in office, 
if sucn person had resigned the office and such resig- 
nation had been accepted before the finding of articles 
of impeachment by theHouset 73 

to C. P. Marsh, a witness for the prosecution : Did General 
Belknap personally or through any person or by letter 
ever inquire of you why this money was sent, and did 
you in any wa^r ever assign a reason to him for itf .. . 239 

to C. P. Marsh, a witness for the prosecution : How' often 
aft^r the first money was sent to Belknap and before 
your examination before the committee of the Honse 
did yon meet General Belknap, and was the money ever 
referred to in conversation at any of these interviews! , 242 

voteby, on the articles of impeachment 356 

Moss, George W., a witness for the prosecution, shows the trans- 
portation of different sums of money, at different times, 
by Adams Express Company, from C. P. Marsh at New 

York to W. W. Belknap at Washington 182,183 

Motions submitted to the court — 
by Mr. Senator Allison — 

that the consultations and opinions expressed in secret ses- 
sion be taken down by the reporters and printed in 
confidence for the use of Senators 73 

that the Senate consider the resolution submitted by him 
providing for the reporting in confidence of the pro- 
ceedings had and opinions expressed in secret session. 
Rejected 73 

that the court take a recess 73, 74 

that the order fixing the 6th of July for the trial be amended 

by making it the 19th of November 173 

that the ouestion on Mr. Edmunds's motion concerning the 

final vote be divided 342 

by Mr. Senator Anthony — 

that the court adjourn 15 

that the court retire for deliberation 18,166 

tha|( an order of Mr. Edmunds, fixing the time for hearing 
the arguments, be amended hy making it May 15. Re- 
jected 19 

that an order of Mr. Sargent, fixing the time for hearing the 

evidence, be amende<l by making it July 11. Amended. 166 

that an order of T>ostponement be laid on the table. Agreed 

to 287 

by Mr. Senator Bayard — 

that the second resolution of Mr. Thurmnn be amended. 

Agreed to 76 

that the third resolution of Mr. Thurman be amended. 

Agreed to 76 

that the court adjourn 270 

that as a condition-precedent to the order for postponement 
of his trial asked for on the 12th instant by the respond- 
ent, it is ordered that the respondent inform the Sen- 
ate what in substance he proposes to prove by John S. 
Evans, the witness on the ground of whose absence 

postponement is asked 271 

by Mr. Black, counsel for the respondent — 

that th<) court set aside its order asserting jurisdiction for the 
reason that it was not passed with the concurrence of 
two-thirds of the Senators present 162 

that this cause be now continued until some convenient day 

in November 171 

that counsel for the accused object to the evidence now 
offered and to all evidence to support the opening of 
the managers, on the ground that there can be no legal 
conviction, the Senate having already determined the 
material and necessary fact that the defendant is not, 
and was not when impeached, a civil officer of the 
United States. Ol»jection overruled 181 



Pagew 
Motions submitted to the court — Ck)ntinued, 
by Mr. Blair, counsel for the respondent, that an order be made 
npon the managers on the part of the House of Repre- 
sentatives to furnish within twenty-four hours to the 
accused or his counsel a list of the witnesses whom 
they intend to call, together with the particulars of 

the facts wh ich they expect to prove by them 167 

by Mr. Sonator Bontwell, that tne court first hear and deter- 
mine the question of jurisdiction, and that four man- 
agers may \>o allowed to submit arguments thereupon. 

Agreed to 27 

by Mr. Senator Bumside — 

that an order of Mr. Edmunds, fixing the time for hearing 
the arguments, be amended by making it May 16. Re- 
jected / -19 

that an order of -Mr. Edmunds, excusing the managers and 
counsel from attendance, be amended by adding that 
the court adjourn nntil May 15. Agreed to 72 

that an order of Mr. Sherman, fixing the time of adjournment 
of the court to May 15, be amended by making it May 

16. Rejected 72 

by Mr. Carpenter, counsel for the respondent— 

that they be furnished a copy of the replications and time to 

frame surreplications 7 

that the issues of fact be closed on the question of jurisdic- 
tion 10 

that a postponement until Monday, May 15, be granted 27 

that a postponement be granted until the arrival of John S. 
Evans, whose testimony is material and important for 
the defense 269 

that an order be made that the further trial of this cause be 
postponed nntil notice be given by the Senate to the 
House of Representatives of the United States and to 

the respondent 271 

by Mr. Senator Christiancy — 

that the motion of Mr. Morrill be amended by inserting: 
"That W. W. Belknap, the respondent, is not amenable 
to trial by impeachment for acts done as Secretary of 
War, he having resigned said office before impeach- 
ment" 76 

that the second resolution of Mr. Thurman be amended by 
substituting: " Whereas the Constitution of the United 
States provides that no person shall bo convicted on 
impeachment without the concurrence of two- thirds 
of the members present ; and whereas more than one- 
third of all the members of the Senate have already 
pronounced their conviction that thoy have no right 
or power to adjudge or try a citizen holding no public 
office or trust when imx>eached by the House of Rep- 
resentatives ; and whereas the respondent, W. W. Bel- 
knap, was not when impeached an officer, but a private 
citizen of the United States and of the State of Iowa ; ^ 
and whereas said Belknap has, since proceedings of 
impeachment were commenced against him, been in- 
dicted and now awaits trial before a judicial court for 
the same offenses charged in the articles of impeach- 
ment, which indictment is pursuant to a statute re- 
(]umng in case of conviction (in addition to fine and 
imprisonment) an infliction of the utmost judgment 
which can follow impeachment in any case, namely, 
disqualification ever again to hold office: Hesolv^, 
That in view of the foregoing facts it is inexpedient 
to proceed further in the case." WiUidrawn after 

debate 76 

by Mr. Senator Cockrell, that the amendment of Mr. Edmunda 
to the amendment of Mr. Sargent be so amended as 

to fix the time for trial on June 19. Rejected 167 

by Mr. Senator Conkling— 
. that the Senate first hear and determine the question of juris- 
diction 17 

that an order of Mr. Edmunds fixing the time for hearing the 
arguments and the order in which they shall be made 
beamended. Agreed to 19 

that the court take a recess 74 

that an order of Mr. Morton be amended. Agreed to 75 

that the court adjourn 77,236 

that the first resolution of Mr. Thurman be amended by 
inserting at the end thereof, "before he was im- 
peached" 76 

that the motion of Mr. Sherman be amended by adding that 
the impeachment can only proceed while Congress is 
in session 173 

that the Senato will receive any evidence, otherwise compe- 
tent, which the counsel for the respondent assure the 
Senate will be connected with the case by the testi- 
mony of the witness Evans, now absent, but whom the 
respondent duly asked to have summoned and who is 
expected to appear 261 
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Motions submitted to the court, by Mr. Senator CoukWng^Canfd. 

that the managers proceed to examine the witness £vans in 
chief ; or, should they decline to do so, the respondent 
mav proceed to examine the witness in chief, with the 
ricnt of the managers to cross-examine him like any 
other witness 273 

that the three managers and three counsel for the respondent 
may be heard in the concluding argument, in t.n« order 
which they state to the Senate they have agreed upon. 
Agreed to - 286 

that when called to vote whether the articles of impeach- 
ment or either of them are sustained, any Senator who 
votes in the negative shall be at liberty to state, if he 
chooses, that ho rests his vote on the absence of guilt 
proved in f^t, or on the want of jurisdiction, as the 
case may be ; and the vote shall be entered in the Jour- 
nal accordingly. Amended 341 

by Mr. Senator Cooper, that the court adjourn 37 

by Mr. Senator Davis, that the court adjourn 73 

by Mr. Senator Edmunds — 

that the court adjourn 5, 6, 8, 20, 47, 74, 171, 285, 341, 342, 357 

that the Senate be cleared and the doors closed 72, 170 

that the Senate withdraw for consultation 11, 14, 22, 26 

that the Senate take a recess 31,43,73,74,75,202,211,313 

that there be a call of the Senate 165,171 

that the message of the House relating to the impeachment 
of W. W. Belknap be referred to a select committee. 
Agreed to 1 

that the Chief Justice be invited to attend and administer 
to Senators the oath required by the Constitution. 
Modified and agreed to 3 

that a summons be issued to WiUiam W. Belknap. Agreed to . 4 

that the Senate sitting for the impeachment trial a^oums 

until April 17. Agreedto 5 

that the House be notified that the Senate is ready to pro- 
ceed with the trial, and that seats are provided for the 
members. Agreedto : 6 

that the rejoinder be filed April 24, and the surrejoinder April 

25. Amended and agreed to ■, 7,8 

that the trial proceed on April 27. Agreedto 7 

that the managers and counsel be excused from attendance 

until May 18. Amended and agreed to 72 

that Mr. Morton's order be amended so as to have a vote on 

Monday instead of Friday. Agreedto 74 

that the motion of the respondent to postpone the further 
hearing of the impeachment until the first Monday in 
December be denied. Agreed to 14,15 

that the hearing proceed on the 4th of May, and fixing the 
order in which three of the managers and three of the 
counsel for the respondent shall be heard. Amended 
and agreedto 19 

that the order for the final furgument be amended by adding 
"and that the argument be limited to six hours on 
eachside." Rejected 286 

that when the court adjourns it be to June 1, at one o'clock 

p.m. Agreedto 77 

that the motion of Mr. Sargent postponing further proceed- 
ings be amended by striking out December 6 and in- 
serting July 6. Agreedto 167 

that the motion of Mr. ^urgent requiring lists of witnesses 
within twenty-four hours be amended by making the 
time four days. Accepted 168 

that the Secretary issue subpoenas that may be applied for 
by the respondent for such witnesses to be summoned 
at the expense of the United States as shall be allowed 
by a committee to consist of Senators Frelinghuysen, 
Thurman, and Christiancy; and thatsubpcenas for aU 
other witnesses for the respondent shall contain the 
statement that the witnesses therein named are to at- 
tend upon the tender on behalf of the respondent of 
their lawful fees. Agreedto 174 

that the order regulating the final voting be amended, and 
it having been amended it read thus : That on Tues- 
day next, the 1st day of August, at twelve o'clock 
meridian, the Senate snail proved to vote, without de- 
bate, on the several articles of impeachment. The 
presiding officer shall direct the Secretary to read the 
several articles successively, and after the reading of 
each article the presiding officer shall put the question 

following, namely: "Mr. Senator , how say youf 

Is the respondent, William W, Belknap, guilty or not 
guilty of a high crime" or "high misdemeanor," as the 
charge may be, "as charged in this article!" Where- 
upon such Senator shall rise in his place and answer 
"guilty" or "not guilty "with his reasons, if any,as pix>- 
vided in the order already adopted. And each Senator 
shall be permitted to file within two days after the 
vote shall have been so taken his written opinion, to 
be printed with the proceedings. Agreed to 342 



Page. 
Motions submitted to the court, by Mr. Senator Edmunds — CanVd. 
that the Senate will resume the consideration of the articles 

of impeachment pursuant to Rule 25 341 

by Mr. Senator Frelinghuysen— 
that the Secretary notify the House that the Senate is organ- 
ized for the impeachment trial and is ready to receive 

themanagers. Agreedto 4 

that the motion of Mr. Sherman, as amended by Mr. Morton, 
be amended by striking out "in the presence of tne 
House of Representatives" and inserting in lieu there- 
of "while Congress is in session" 173 

that the court adjourn. 251, 252 

by Mr. Senator Hamlin, that the rules of pr(>ceedings be so 
amended as to allow subsequent proceedings to be held 

in open session. Rejected 341 

by Mr. Senator Harvey, that the reading of the Journal be dis- 
pensed with 252 

by Mr. Senator Hitehcock, that the court do now a^oum 76 

by Mr. Senator Howe — 
that an order of Mr. Edmunds fixing the time for hearing 
the arguments be amended by making it May 8. Re- 
jected 19 

that the court adjourn 20,21 

that the vote ordering that the galleries be cleared be recon- 
sidered 172 

that the order proposed by Mr. Sherman be divided. Agreed 

to 172 

by Mr. Senator Ingalls — 

that the court tuce a recess 37 

that the galleries be cleared and the doors closed 72 

that the court adjourn 75,202,294 

that the motion of Mr. Edmunds concerning the final vote 

be amended. 342 

by Mr. Senator Eeman — 
that the motion of Mr. Whyte be amended so that it will 
read : that in default of an answer within ten days by 
the respondent to the articles of impeachment, the trial 

shall proceed as on a plea of not guilty 161 

withdrawn 162 

that the court adjourn 236 

by Mr. Senator Logan, that the court take a recess 75 

by Mr. Manager Lord — 
that the court reconsider the order giving the respondent's 

counsel the concluding argument 19 

that on the 11th day of July the court will proceed to hear 

the evidence on the merits in the trial of this case . . 162, 165 
resolution of Mr. Senator Sargent substituted for, amended, 

and agreed to 165-167 

that the respondent, W. W. Belknap, shall not be allowed to 
make any further plea or answer to the articles of im- 
peachment preferred against him on the part of the 
House of Representatives, but that the future proceed- 
ings proceed as upon a general plea of not guilty 170 

by Mr. Senator McCreery. that tne court adjourn 74, 218 

by Mr. Senator McDonald— 
that the order fixing the order of discussion of the jurisdic- 
tional question be reconsidered .^.. 20 

amendment to, to by Mr. Cameron. Rejected 21 

modified 21 

rejected 27 

by Mr. Senator Merrimon — 
that the Senate return to its Chamber without action in con- 
ference on the motion of the respondent to postpone the 
further hearing of the impeachmentnntil December.. 14 

that there be a call of the Senate. Agreedto 64 

by Mr. Senator Mitchell, that attachments issue for all wit- 
nesses regularly subpoBuaed on the part of the prosecu- 
tion who have not answered to the roll-call and with 
whom there is no understanding that they are to be 
notified by the managers when required to be present. . 174 
by Mr. Senator Morrill, of Vermont— 
that an order of Mr. Edmunds excusing the managers and 
counsel from attendance until May 18, amend^ by Mr. 
Bumside adjourning the court until May 15, be further 
amended by excusing them from attendance until f ur- 

thernotice. Agreedto 72 

that the court adjourn until Monday, May 29, at ten o'clock. 75 
that a resolution of Mr. Morton be amended so that it will 
read : That the demurrer of the respondent to the rej)- 
lication of the House of Representatives to the plea of 
the respondent be, and the same is hereby, overruled; 
and that the plea of the respondent to the jurisdiction 
of the Senate be, and the same is hereby, overruled ; 
and that the articles of impeachment are sufficient to 
show that the Senate has jurisdiction of the case, and 
that the respondent answer to the merits of the accu- 
sation contained in the articles of impeachment 76 

by Mr. Senator Morrill, of Maine, that the floor and galleries 

be cleared 167 
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Motions snbmitted to the coart — C&ntinued. 
by Mr. Senator Morton — 

that the court proceed to vote on Friday next at one o'clock, 
to vote without farther debate, upon the pending ana 
cognate questions. Amended and agreed to 75 

that the power of impeachment created by the Constitution 
does not extend to a person who is charged with the 
commission of a high crime while he was a civil officer 
of the United States and acting in his official charac- 
ter, but who had ceased to be such officer before the 
finding of articles of impeachment by the House of 
Bepresentatives. Laid on the table 76 

that the Senate retire for consultation. Withdrawn 166 

that the galleries be cleared. Rejected 160 

that the motion of Mr. Sherman be amended by adding, that 
the impeachment can onl^ proceed in the presence of 
the House of Representatives. Withdrawn 173 

that the motion of Mr. Sherman be amended by adding the 
words ''and in the presence of the House of Representa- 
tives." Rejected 173 

that on questions of the admissibility of testimony the dis- 
cussion shall be limited to one counsel for the respond- 
ent and to one manager for the House of Representa- 
tives, and shall not extend beyond ten minutes on each 

side. Withdrawn 191 

by Mr. Senator Oglesby, that the motion of Mr. Morton fixing 
the date for a vote without further debate upon the 
pendingand cocnate questions be amended. Rejected . 75 
by Mr. Senator Faddock— 

that an order of Mr. Sherman, fixing the time of a<y oumment 
of the court to May 15, be amended by inserting May 
20. Rejected 72 

that an order of Mr. Morton be amended so that it will read: 
That the Senate sitting as a court of impeachment take 
a recess until 7.30 o'clock, that the vote upon the ques- 
tion of jurisdiction be taken at eleven o'clock this even- 
ing, and that Senators who may desire to file opinions 
in the case shall be permitted to do so before the 10th 
of June next. Rejected 75 

that the first resolution of Mr. Thurman be amended so that 
it will read: That William W. Belknap, late Secretary 
of War, having ceased to be a civil officer of the United 
States by reason of his resignation before proceedings 
in impeachment were commenced against him by the 
House of Representatives, the Senate cannot take ju- 
risdiction in this case. Rejected 76 

by Mr. Senator Robertson, that the court acy oum 269 

by Mr. Senator Sargent — 

that the court return t^ the Senate Chamber 19 

that Mr. Sherman's motion be amended by striking out the 

limit of the time of the discussion. Agieed to 27 

that there be a call of the Senate. Agreed to 31 

that Mr. Sherman's motion be amended by striking out Mon- 
day and inserting Saturday. Rejected 72 

that the court adjourn 72,73,74 

that the court take a recess 73,187 

that the court will proceed to hear the evidence on the 6th 

of July. Amended and agreed to 165, 166, 167 

that the managers and the counsel for the respondent furnish 
to each other lists of the witnesses that they intend to 
summon. Amended and agreed to 168, 169 

that the motion of Mr. Edmunds concerning the final vote be 

amended 342 

by Mr. Senator Saulsbury — 

that the amendment by Mr. Morton to the motion of Mr. 
Sherman be amended by adding after the words " House 
of Representatives" the words "or its managers".--- 173 
by Mr. Senator Sherman — 

that for Mr. Edmunds's motion that the motion of the respon- 
dent for postponement be denied, be substituted that 
the managers be asked if they wish to be heard on 
this question of postponement. Rejected 14, 15 

that the court adjourn until May 15, and that the argument 
of the question of jurisdiction be confined to eight 
hours on each side. Amended and agreed to 27 

that the court adjourn until May 15, and that the argument 
of the question of jurisdiction be confined to nine 
hours on each side. Rejected 28 

that Mr. Alcorn he excused from voting for the reasons stated 

byhim. Agreed to 73 

to postpone the pending and all prior orders and proceed to 
the consideration of the order submitted by Mr. Whyte 
fixing the time at which the vote on the question of 
jurisdiction shall be taken 74 

that the court atUoum 63, 72, 74, 75, 168, 189, 272, 298, 318 

to amend the motion of Mr. Whyte so that it will read: That 
this court adjourn until Tuesday next, and in the mean 
time the defendant have leave to plead, answer, or de- 
mur herein 162 

that the gaUeries be cleared 172 



Page. 
Motions submitted to the court, by Mr. Senator Sherman — ConVd. 

that the further reading of the journal be dispensed with . . . 218, 

270,298 

that the court take a recess 319 

that the motion of Mr. Edmunds concerning the final vote 

be amended 341 

by Mr. Senator Thurman — 

that the court adjoium 19,27,236,271,319 

that there be a call of the Senate, sitting as a court 47 

that in the opinion of the Senate William W. Belknap, the 
respondent, is amenable to trial by impeachment for 
acts done as Secretary of War, notwithstanding his 
resignation of said office. Amended and passed 76 

that the House of Representatives and the respondent be 

notified that on the — day of , at twelve o'clock 

meridian, the Senate will deliver its judgment in open 
Senate on the question of jurisdiction raised by the 
pleadings, at which time the managers on the part of 
the House and the respondent are notified to attend. 
Amended and passed 75,76 

that at the time specified in the foregoing resolution the 
President of the Senate shall pronounce the Indgment 
of the Senate as follows : " It is ordered by the Senate 
sitting for the trial of the articles of impeachment pre- 
ferred by the House of Representatives against William 
W. Belknap, late Secretary of War, that the demurrer 
of said William W. Belknap to the replication of the 
House of Representatives to the plea to the jurisdiction 
filed by said Belknap be, and the same hereby is, over- 
ruled ; and, going back to the first defect^ and it being 
the opinion of the Senate that said plea is insufficient 
in law, and that said articles of impeachment are suf- 
ficient in law, it is therefore further ordered and ad- 
judged that said plea be, and the same hereby is, over- 
rule and held for naught, and said William W. Belknap 

is ordered to plead or answer to the merits within 

days ;" which judgment thus pronounced shall be en- 
tered upon the journal of the Senate sitting as aforesaid. 
Amended and passed 75,76 

that the court take a recess 75 

that the application of respondent for postponement of the 

time for proceeding with trial be overruled. Agreed to. 172 

that the order of Mr. Sherman be amended bv inserting after 
the word "be" and before the word "filed" the word 
"not." Rejected 172 

that the motion of Mr. Morton limiting the time of discussion 
on the admissibility of testimony be amended by strik- 
ing out " ten" and inserting " thirty," and adding " un- 
less otherwise ordered." Original motion withdrawn.. 191 
by Mr. Senator Whyte— 

that the court t^ke a recess 31,55,197 

that the court shall proceed to vote, without farther debate, 
on the question of jurisdiction raised by the pleadings 
in the pending case ; and each Senator shall be per- 
mitted to file within two days his written opinion 
thereon, to be printed with the proceedings 73 

that the court shall proceed on Saturday, the 27th of May, 
to vote upon the question of jurisdiction raised by the 
pleadings in the pending case, which vote shall be 
taken before the court shall adjourn on that day ; and 
that each Senator shall be permitted to file within 
seven days thereafter his written opinion thereon, to 
be printed with the proceedings in the order in which 
they may have been delivered 75 

that each Senator be permitted to file his opinion in writing 
upon the question of iurisdiction on or before the 1st 
day of July, 1876, to be printed with the proceedings 
in the order in which the same shall be delivered, and 
the opinions pronounced in the court shall be printed 
in the order in which they were so pronounced 77 

that W. W. Belknap is hereby ordered to plead further or 
answer the articles of impeachment within ten days 
from this date. Debated, amended, and agreed to — 158, 

162,163,164,165 

that the court adjourn until to-morrow at one o'clock p. m., 
when argument shall be heard upon the motion onered 
by the counsel for the respondent. Rejected 164 

that the court adjourn 272 

by Mr. Senator Wright— 

that the court adjourn 74, 161 

that the court take a recess 334 

N. 

National Bank of Commerce of New York, the ledger and check- 
books of, and a transcript from them of C. P. Marsh's 

account 196,197 

Norwood, Thomas M., a Senator from Georgia — 

oath J the, adininistei«d to, by the Chief Justice 4 

opinion on final judgment in the case 358 

votes by, on the articles of impeachment 345,348,351,354,356 
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Oaths, the, odmiDistered to the Senators by the Chief Justice.. 3, 4, 5 

by the presiding officer 7, 8, 72, 74 

Oaths admiDistered to witnesses by the Chief Clerk of the Sen- 
ate 179 

OOLESBT, UiCHARD J., a Senator from Illinois— 

oath, the, administered to, by the Chief Justice 4 

incidental remarks by 295 

interlocutory remarks by, on the evidence 249, 252, 259 

motions by — 
that the motion of Mr. Morton fixing the date for a vote with- 
out further debate upon the pending and cognate ques- 
tions be amended. Kejected 75 

that the court acyoum 75 

votes by, on the articles of impeachment 345, 348, 351, 354, 356 

Opinions, written — 
on the question whether the respondent is liable to be im- 
peached by the House of Kepresentatives, and tried by 
the Senate on impeachment for acts done by him as 
Secretary of War, notwithstanding his resignation be- 
fore im))eachment, by — 

Mr. Senator Allison, of Iowa 116-122 

Bayard, of Delaware 127-130 

Bogy, of Missouri 143,144 

Booth, of Culiforuia ....144,145 

Boutwell, of Massachusetts 130-133 

Cameron, of Wisconsin 126, 127 

Chrujtiancy, of Michigan 100-106 

Cooper, of Tennessee 133, 134 

Cragin, of New Uampshire 154-158 

Dawes, of Massachusetts 147-153 

Eaton, of Connecticut 114-116 

Edmunds, of Vermont 88-91 

Frelinghuysen, of New Jersey 82-85 

Howe, of Wisconsin 97-100 

Ingalls, of Kansas 124-126 

Jones, of Florida 137-143 

Kernan, of New York 153,154 

Key, of Tennessee 145-147 

McDonald, of Indiana 77,78 

McMillan, of Minnesota 122-124 

Maxey, of Texas 91-93 

Merrimon, of North Carolina 96,97 

Mitchell, of Oregon 108-112 

Morrill, of Vermont 112-113 

Morton, of Indiana 81,82 

Sarsent, of California 87,88 

Samsbury, of Delaware 134-137 

Sherman, of Ohio 86,87 

Thurman, of Ohio 7S-80 

Wallace, of Pennsylvania 80,81 

Whyte, of Maryland 106,107 

Wright, of Iowa 93-96 

on final judgment in the case, by — 

Mr. Senator Norwood, of Georgia 358-360 

Stevenson, of Kentucky 360-364 

Wadleigh, of New Hampshire 364,365 

Wright, of Iowa 365,366 

Order from the Secretary of War regulating post-traders 188 



Papers relating to the appointment of a post-trader at Fort Sill, 

and the management at that place 200, 

201, 202, 203, 204, 205, 206, 207, 208, 309, 210, 213 
Paddock, Algernon S., a Senator from Nebraska — 

oath, the, administered to, by the Chief Justice 4 

incidental remarks by 165, 319,334 

call for the yeas and nays 75 

motions by — 
to amend an order of Mr. Sherman, fixing the time of ad- 
journment of the court to May 15, by inserting May 20. 

Selected 72 

to amend an order of Mr. Morton so that it will read : That 
the Senate sitting as a court of impeachment take a 
recess until 7.30 oxlock, that the vote upon the ques- 
tion of Jurisdiction be taken at eleven o'clock this 
evening, and that Senators who may desire to file opin- 
ions in the case shall be permitted to do so before the 

10th of June next. Rejected 75 

to amend the first resolution of Mr. Thurman so that it will 
read : That William W. Belknap, late Secretary of War, 
having ceased to be a civil officer of the United States 
by reason of his resignation before proceedings in im- 
peachment were commenced against him by the House 
of Representatives, the Senate cannot taUce Jurisdic- 
tion in this case. Rejected 76 

votes by, on the articles of impeachment 345, 348, 351, 354, 356 



Tagp, 
Patterson, John J., a Senator from South Carolina — 

oath, the, administered to, by the presiding officer 7 

incidental remarks by.. 237 

votes by, on the articles of impeachment 345, 348, 351, 354, 356 

Pope, John, Major-General, a witness for the defense, evidence 
concerning post-tradership at Fort Sill, and official 
character of W. W. Belknap as Secretary of War..256,257 
Prosecution — 
witnesses examined for the — 
Adams, George M., identifies the articles of agreement be- 
tween J. S. Evans and C. P. Marsh 181 

Barnard. William H., concerning certain deposits made by 
W. W. Belknap in the First National Bank of Wash- 
ington 198,199 

Barnard, William T., evidence giving the movements of W. 
W. Belknap in June 1872, 1873, and 1874, and his hav- 
ing the charge of Belknap's private letters 217, 218 

Bartlett, Edward T., evidence showing how he drew np the 
articles of agreement between J. S. Evans and C. P. 

Marsh 181 

Brinkerhotf, Henry S. — 
identification of a paper in the office of the Adjutant-Oen- 

eral of the Army 243 

cross-examination by the counsel for the respondent 243 

Clymer, Hiester — 
evidence concerning the examination of W. W. Belknap 
before the Committee on Expenditures in the War De- 
partment of the House of Representatives. 245-251, 254, 255 

cross-examined by the counsel for respondent 254,255 

Crosby, H. T.— 
identifies express receipts for money sent by C.P. Marsh to 

W.W.Belknap 183,184 

states that the private papers of W. W. Belknap were sent 
to him, including a letter from Marsh asking that the 
appointment as post trader at Fort Sill be made out in 

the name of Evans 184,185 

identifies an article in the New York Tribune and an order 

issued in consequence 185,186,187 

questioned by Mr. Senator Sherman 186 

recalled and examined by the counsel for the defense 262, 

263,264,282,283,284, 285 

cross-examined by the counsel for the prosecution 263, 

264,283,284, 285 
Dodge, Jonas S., shows the delivery by him, as delivery clerk 
of Adams Express Company, of packages of money sent 

from New York to W. W. Belknap 183 

Emery, Charles F. — 
stated the investment of certain funds for W. W. Belknap 
in a mortgage subsequently assigned to Mrs. Belknap 

or Mrs. Bower 199,200 

cross-examined by the counsel for the respondent 199, 200 

questioned by Mr. Senator Wright 199 

Evans, John S. — 
return of the service of subpcsna to, by Sergeant-at-Arms. . 227 
statements concerning the summoning of, by the Sergeaiit- 

at-Arms 271,272 

evidence of, concerning his connection with the post-tra- 
dership at Fort SiU 273-275 

cross-examined bv the counsel for the defense. 276-278, 279, 280 

re-examined by the counsel for the prosecution 280, 281 

recross-examined by the counsel for the defense 281,282 

questioned by— 

Mr. Senator Sargent «. 275 

Mr. Senator Randolph 275 

Mr. Senator Conkling 276 

Mr. Senator Wright 281 

Fisher, John J. — 
evidence concerning his connection with the x>ost- trader- 
ship at Fort Sill 252,253 

cross-examined by the counsel for the respondent 253 

Hazen, William B., Major-Qeneral— 
evidence concerning the post-tradership at Fort Sill, and 
his testimony, correspondence, and conversations i-e- 

lating thereto 228-230,243 

cross-examined by counsel for the respondent 230, 

231,233,234,243-245 

questioned by Mr. Senator Thurman 244 

Eeman, Joseph A., states the accounts of C. P. Marsh in the 
National Bank of Commerce of New York and checks 

paid 196.197 

King, Richard, identifies certificates of deposit in the Na- 
tionid Bank of Commerce of New York, issued to C. P. 

Marsh, payable to W. W. Belknap 196 

McDowell, Irvin, M^jor-General— 
stated how he learned that there were abuses connected 
with the post-tradership at Fort Sill and what stops 
were taken by the Secretary of War at his suggestion 
to rectify them 187-1^ 
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Page. 
ProsecutioD, witnesses examined for the — Continued. 

McDowell, Irvin, Migor-Geneial, cross-examination of, by 

the counsel for respondent 18&-196 

questioned by Mr. Senator Logan 188 

Marsh, Caleb F.— 
evidence showing his relations with W. W. Belknap and 

the post-tradership at Fort Sill 219-226, 228-236 

cross-examined by counsel for the respondent . . 236, 237, 242, 243 

re-examined by the counsel for the prosecution 237-242 

questioned by— 

Mr. Senator Logan 238,239,241,242 

Mr. Senator Dawes 239 

Mr. Senator Howe 241 

Mr. SenatopvOglesby 243 

Moody, WUliam F.— 
evidence concerning the shipmenta of money by Adams 

Express Company from New York to Washington 215 

cross-examined by counsel for the respondent 215 

Moss, Greorge W., snows the transportation of dififerent sums 
of money, at different times, by Adams Express Com- 
panv, from C. P. Marsh at New York to W. W. Belknap 

at Washington 182,183 

Reid| Whitelaw, evidence concerning an article which ap- 
peared in the New York Tribune concerning the post- 
trader-ship at Fort Sill. Two questions were objected to 
by the counsel for respondent ; one objection was sus- 
tained by the court, and the other was overruled.. 218, 219 
Smalley, E. V., evidence concerning an article which appeared 
in the New York Tribune concerning the post^trader- 

ship at Fort Sill 215 

Townsend, E. D., Adjutant-General — 
presents the original papers relating to the appointment 
of a post-trader at Fort Sill and the management of 
that place, and testihes concern iug them and his rela- 
tions with the Secretary of War 200-209 

cross-examined by respondent's counsel 209-214 

re-examined by Air. Manager McMahon 214 

recross-examlned by the respondent's counsel 214 

recalled and examined for the defense 257, 278, 279 

recalled and cross-examined by the prosecution 258 

questioned by Mr. Senator Sargent 212 

questioned by Mr. Senator Logan 213 

Vilas, Charles M.— 
states dates on which W. W. Belknap arrived at the Filth 
Avenue Hotel, New York, and the time of his sojourn 

there 198 

cross-examined by counsel for the respondent 198 

questioned by Mr. Senator Wright 199 

Whitney, Leonard, evidence concerning certain telegrams re- 
ceived at and sent from the Washington office of the 
Western Union Telegraph Company, of which he is 
manager 216,217 

R. 

Randall, Samuel J., chairman of the Committee of the Whole 

House, attends 6 

Randolph, Theodore F.» a Senator from New Jersey — 

oat h, the, administered to, by the Chief Justice 4 

incidental remarks by 182,275,276,341 

question by, to J. 8. Evans, a witness for the defense: What 
amount of goods did you sell at Fort Sill during any 

one year pending this contract t 275, 276 

votes by, on the articles of impeachment 345, 348, 351, 354, 356 

Ransom, Matt W., a Senator from North Carolina — 

oath, the, administered to, by the Chief Justice 4 

statement that he had been called away by sickness in his 

family, by his colleague, Mr. Merrimon 341 

votes by, on the articles of impeachment 346, 348, 351, 354, 356 

Real estate, investment by W. W. Belknap in 199 

Recess of Congress j power of the Senate to sit during the, as a 
court of impeachment — 

amendment of Mr. I^nator Conkling denying the 173 

amendmen t of Mr. Senator Freli nghuysen denying the 173 

i»f oendment of Mr. Senator Morton denying the 173 

remarks of Mr. Manager Lord on the 171,172 

Reid, Whitelaw, a witness for the prosecution, evidence con- 
cerning an article which appeared in the New York 
Tribune concerning the post-tradership at Fort Sill. 
Two questions were objected to by the counsel for the 
respondent; one objection was sustained by the court-, 

and the other was overrnled 218,219 

Replication by the House to the plea of the respondent to the 

jurisdiction of the court 7 

Report of the Committee on Military Affairs of the House of Rep- 
resentatives, Forty-second Congress. General Hazen's 
testimony objected to, and the objection sustained by 
the Senate 189 



Page. 

Resignation of W. W; Belknap as Secretary of War 247 

Robbins, William M., a Representative from North Carolina, ap- 
pointed a member of the impeachment committee of 

the House 1 

Robertson, Thomas J., a Senator from Sooth Carolina- 
oath, the, administered to, by the Chief Justice 5 

interlocutory remarks by, on the evidence 270, 283 

motion by, that the court adjourn 209 

votes by, on the articles of impeachment 346, 348, 351, 354, 356 

Ruger, Thomas W., Colonel, a witness for the defense, evidence 

concerning the official reputation of W. W. Belknap.. 267 

S. 

Sar6ent, Aaron A., a Senator from California- 
oath, the, administered to, by the Chief Justice 4 

incidental remarks by 165, 106, 168, 169, 172, 189 

opinion by, on the qnestion whether the respondent is liable to be 
impeached by the House of Representatives, and tried 
by the Senate on impeachment for acts done by him aa 
Secretary of War, notwithstanding his resignation be- 

tore impeachment 87,88 

motion by — 

that the court return to the Senate Chamber 19 

that Mr. Sherman's motion be amended by striking out the 

limit of the time of the discussion. Agreed to 27 

that there be a call of the Senate. Agreed to 31 

that Mr. Sherman's motion be amended by striking out Mon- 
day and inserting Saturday. Rejected 72 

that the court adioum 72,73,74 

that the court take a recess .73, 1«7 

that the court will proceed to hear the evidence on the 6f b 

of July. Amended and agreed to 165, 166, 167 

that the managers and the counsel for the respondent furnish 
to each other lists of the witnesses that they intend to 

snmmon. Amended and agreed to 168, 169 

that the motion of Mr. Edmunds concerning the final vote be 

amended 342 

point of order by, that Senators must reduce questions to 

writing 24 

qnestion by — 
to Mr. Blair, asking whether the resolution in Barnard's case, 

to which he referred, was adopted.. 29 

to Mr. Manager Hoar, asking whether members of the pres- 
ent Senate who have been in past years civil officers 
of the United States are now liable to be impeached 

for an alleged act of guilt done in office 60 

to Mr. Manager Hoar, (after an affirmative response to the 
precedmg question:) Then what becomesof the comity 
between the two Houses on which the learned manager 

laid stress t 01 

t-o the managers: whether there wasobjection to having theex- 
istence of a letter in the files of War Department proven 

before a vote on admission of that document 212 

to the managers: whether the witness Evans should not 

state f Sly hia conversations with Marsh 275 

to J. S. Evans, a witness for tlie prosecution : whether Marsh 
told him, in any of those- conversations, what he was 

going to do with the money received from him 275 

votes by, on the articles of impeachment 346, 348, 351, 354, 356 

Saulsbury, Eli, a Senator from Delaware — 

oath, the, administered to, by the Chief Justice 4 

incidental remarks by 165 

motion by, to amend the amendment by Mr. Morton to the mo- 
tion of Mr. Sherman by adding after the words ** House 
of Representatives " the wordfl "or its managers" — 173 
opinion by, on the question whether the respondent is liable to 
l>e impeached by the House of Representatives, and 
tried by the Senate on impeachment for acts done by 
him as Secretary of War, notwithstanding his resigna- 
tion before impeachment i:i4-137 

votes by, on the articles of impeachment 346, 348, 351, 354, 357 

Secretary of the Senate, the — 

journal of the court read by 6,7,8,15,21,27,37,47, 

64, 158, 162, 171, 174, 189, 202, 236, 252, 272, 298, 299, 318, 341 

articles of imx>eachment read by 343, 346, 349, 351, 354 

papers and authorities read by 6, 7, 8, 9, 15, 27, 42, 273, 298 

Sergoant-at-Arms of the Senate, the — 

announcement by, of the House impeachment commit t<ee 1 

of the managers 1,6,7,8,15,21,27,64 

oath administered to, by the Chief Justice 6 

proclamations by 2, .^S, 6, 8, 15,21,37, 

64, 73, 74, 75, 158, 162, 169, 174, 189, 218, 236, 252, 270, 271, 272 

return of, on writs of summons 1 6,227 

communications from, relating to the summoning of John S. 

Evans 271,272 

Sharon, William, a Senator from Nevada, oath, the, adminis- 
tered to, by the Chief Justice 4 
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Page. 
8heridaD, P. H.,Liootenant-General, a witness for the defense — 
dispatch from, asking to be i-elieved from personal attendance, 
read, and admissions of what he woald testify as to cer- 
tain matters placed on record, subject to objection ... 219 

part of a letter from, admitted as evidence 257 

Sherman, John, a Senator from Ohio- 
oath, the, administered to, by the Chief Justice 4 

incidental remarks by 15, 63, 165, 172, 181, 189, 272, 286 

interlocutory remarks by, on the evidence 226, 256, 261 , 269 

remarks by, on a question of adjournment 4,5 

call for the ayes and noes 171 

motion by — 
that for Mr. Edmunds's motion that the motion of the respon- 
dent for postponement be denied, be substituted that 
the managers be asked if they wish to be heard on' 

this question of postponemen t. Bejected 14, 15 

that the court adjourn until May 15, and that the argument 
of the question of jurisdiction be confined to eight 

hours on each side. Amended and agreed to 27 

that the court adjourn until May 15, and that the argument 
of the question of jurisdiction be confined to nine 

honrs on each side. Rejected : 28 

that Mr. Alcorn be excused fr6m voting for the reasons stated 

byhim. Agreed to 73 

to postpone the pending and all prior orders and proceed to 
tne consideration of the order submitted by Mr. Whyte 
fixing the time at which the vote on the question of 

jurisdiction shall betaken 74 

that the court a(Uoum 63, 72, 75, 168, 189, 272, 293, 318 

to amend the motion of Mr. Whyte so that it will read : That 
this court adjourn until Tuesday next, and in the mean 
time the defendant have leave to plead, answer, or de- 
mur herein , 162 

that the naileries be cleared 172 

that the further reading of the journal be dispensed with.. 218, 

270,298 

that the court take a recess 319 

that the motion of Mr. Edmunds concerning the final vote 

be amended 341 

objection by, to further discussion of question of jurisdiction . . 175 

to the introduction of certain testimony 187 

opinion by, on the question whether the respondent is liable to 
be impeached by the House of Representatives, and 
tried by the Senate on impeachment for acts done by 
him as Secretary of War, notwithstanding his resigna- 
tion before impeachment 86,87 

question by — 
to the managers and to the counsel, as to the limit and the 

allotment of time for ar^ments 25 

to Manager Jenks, requesting him to read the finding in the 

Blount case 55 

to H. T. Crosby, a witness for the prosecution 186 

to the presiding officer, whether telegrams called for must 

not be designated 216 

votes by, on the articles of impeachment 346,348,351,354,357 

Sherman, W. T., General, dispatch to the Sergeant-at-Arms rela- 
tive to the attendance of Lieu tenant-General Sheridan 

as a witness 219 

Shiloh, battle of, allusion by Mr. Carpenter to General Belknap 

at the 13 

Smalley, E. V., a witness for the prosecution, evidence concern- 
ing an article which appeared in the New York Tribune 

concerning the post-tradership at Fort Sill 215 

Spencbr, George E., a Senator from Alabama — 

oath, the, administered to, by the Chief Justice 5 

votes by, on the articles of impeachment 346, 348, 351, 354, 357 

Stevenson, John W., a Senator from Kentucky- 
appointed on a select committee on impeachment 1 

oath, the, administered to, by the Chief Justice 4 

inciaental remarks by 314,341 

interlocutory remarks by, on the evidence 227 

remarks by, on the period of time fixed for the appearance of 

William W.Belknap 4 

opinion by— 
on the question whether the respondent is liable to be im- 
peached by the House of Representatives, and tried by 
the Senate on impeachment for acts done by him as 
Secretary of War, notwithstanding his resignation be- 
fore impeachment. [Not furnished for publication.] 

on the final judgment in the case 360-364 

votes by, on the articles of impeachment 346, 348, 351, 354, 357 

Sw&rtwout, Samuel, allusion to the case of, by Judge Black 13 



Telegrams sent by W. W. Belknap to C. P. Marsh 217 

Testimony of Caleb P. Marsh before the Committee on Expendi- 
tures in the War Department of the House of Repre- 
sentatives 250,251,253 



Page. 
Thurman, Allen G., a Senator from Ohio- 
appointed on a select committee on impeachment 1 

on the committee to wait on the Chief Justice 3 

oath, the, administered tb, by the Chief Justice 4 

call by, for the yeas and nays 173,241 

incidents remarks by 4, 

19, 27, 42, 68, 70, 160, 161, 164, 165, 172, 173, 236 

interlocutory remarks by, on the evidence 238, 241, 242, 244, 252 

motions by — 

that the court adjourn 19,27,236,271,319 

that there be a call of the Senate sitting as a court 47 

that in the opinion of the Senate William W. Belknap, the 
respondent, is amenable to trial by impeachment for 
acts done as Secretary of War, notwithstanding his res- 
ignation of said office. Amended and passeo... 76 

that the House of Representatives and the respondent be 

notified that on the — day of , at twelve o'clock 

meridian, the Senate will deliver its judgment in open 
Senate on the question of jurisdiction raised by the 
pleadings, at which time the managers on the part of 
the House and the respondent are notified to attend. 
Amended and passed 75, 76 

that at the time specified in the foregoing resolution the 
President of the Senate shall pronounce the iudgment 
of the Senate as follows : " It is ordered by the Ssnate 
sitting for the trial of the articles of impeachment pre- 
ferred by the House of Representatives against Will- 
iam W. Belknap, late Secretary of War, that the de- 
murrer of said William W. Belknap to the replication 
of the House of Rejiresentatives to the plea to the ju- 
risdiction filed by said Belknap be, and the same hereby 
is, overruled ; ^nd, going back to the first defect, and 
it being the opinion of the Senate that said plea is in- 
sufficient in law, and that said articles of impeachment 
are sufficient in law, it is therefore further ordered and 
adjudged that said plea be, and the same hereby is, 
overruled and held for naught, and said William W. 
Belknap is ordered to plead or answer to the merits 

within days;" which judgment thus pronounced 

shall be entered upon the journal of the Senate sitting 
as aforesaid. Amended and passed 75,76 

that the court take a recess 75 

that the application of the respondent for x)ostponement of 
the time for proceeding with trial beoverruled. Agreed 
to 172 

that the order of Mr. Sherman be amended by inserting af- 
ter the word ** be" and before the word " filed " the 
word"not." Rejected 172 

that the motion of Mr. Morton limiting the time of discus- 
sion on the admissibility of testimony be amended by 
striking out " ten " and inserting ** thirty," and adding 
*' unless otherwise ordered." Original motion with- 

dntwn 191 

opinion by, on the question whether the respondent is liable to 
be impeached by the House of Representatives and 
tried by the Senate on impeachment for act« done by 
him as Secretary of War, notwithstanding his resig- 
nation before impeachment 78 — 80 

question by — 

to the counsel for the respondent, whether the remarks he 
had read from the debates in the constitutional con- 
vention related exclusively to the question whether 
the Chief Executive officer should be unaccountable as 
in Great Britain, or should be responsible 43 

to the President yro iemporej whether there is to be an un- 
limited discussion of counsel and managers on every 
order that is offered by a Senator 160 

to the counsel for the respondent, whether there is any prec- 
edent for an order asked for, (that the managers f ur- 
mah them a list of their witnesses,) either in impeach- 
ment trials or in ordinary courts of criminal jurisdic- 
tion 167 

to the counsel for the respondent, whether he objects to a ^ 
question being answered or whether he wants it an- 
swered 239 

to Mr. Black, counsel for the respondent: If it requires two- 
thirds of the Senators present to overrule the respond- 
ent's plea to the jurisdiction, does it not follow that 
two-thirds are necessary to overrule any objections to 
testimony made by the respondent or to sustain an 

objection to testimony made by the managers? 315 

votes by, on the articles of impeachment 346, 348, 351, 354, 357 

TomUnson, Dr., testimony of Marsh concerning 251 

Townseud, E. D., Atyutant-General, a witness for prosecution — 

presents the original papers relating to the appointment of a 

post-trt^er at Fort Sill, and the management of that 

place, and testifies concerning them and his relations 

with the Secretary of War 200-209 

cross-examined by respondent's counsel 209-214 
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Pago. 

Townsend, E. B., witness for prosecution— Con <inucei. 

re-examiaed by the luaDagers 814 

recross-examiued by the respondent's counsel 214 

recalled and examined for the defense 257, 278, 279 

cross-examined by the prosecution 258 

questioned by Mr. Senator Sargent 212 

questioned by Mr. Senator Logan 213 

Tribune, New York, article in the, on post-traders 185 

V. 

Vilas, Charles N., a witness for the prosecution — 
states dates on which W. W. Belknap arrived at the Fifth Ave- 
nue Hotel, New York, and the time of his sojourn 

there 198 

cross-examined by counsel for the respondent 198 

W. 

Wadleioh, Bainbridge. a Senator from New Hampshire — 

oaih^ the, administerea to, by the presiding officer 8 

opinion of, on iinal judgment in the case 364, 365 

votes by, on the articles of impeachment 346, 348, 351, 354, 357 

Waite, Morrison R., Chief Justice of the United States, admin- 
istered theioath to the Senators 3, 4,5 

Wallace, Wiluam A., a Senator from Pennsylvania — 

oath, the, administered to, by the Chief Justice 4 

interlocutory remarks by 283 

opinion by, on the question whether the respondent is liable to 
be impeached by the House of Representatives, and 
tried by the Senate on impeachment for acts done by 
him as Secretary of War, notwithstanding his resigna- 
tion before impeachment 80,81 

question by, to the counsel for the respondent, concerning the 

examination of a witness 232 

votes by, on the articles of impeachment 346, 348, 351, 354, 357 

Way-bills of Adams Express Company, showing shipments of 

money from Washington to New York 215 

West, J. R., a Senator from Louisiana — 

oath, the, administered to, by the Chief Justice 4 

votes by, on the articles of impeachment .... 346, 349, 351, 354, 357 

West Point Academy, allusion to, by Mr. Hoar 57 

Whitney, Leonard, a witness for the prosecution, evidence con- 
cerning certain telegrams received at and sent from 
the Washington office of the Western Union Telegraph 

Company, of which he is manager 216,^217 

Whyte, William Pinkney, a Senator from Maryland- 
oath , the, administered to, by the Chief Justice 4 

incidental remarks by 166, 169, 171 

remarks by, on the adoption of rules of procedure in cases of 

impeachment 5 

motion by — 

that the court take arecess 31,55,197 

that the court shall proceed to vote, without further debate, 
on theriuestion of jurisdiction raised by the pleadings 
in the pending case ; and each Senator shall be per- 
mitted to tile within two days his written opinion 

thereon, to be printed with the proceedings 73 

that the court shall proceed on Saturday, the 27th of May, 
to vote upon the question of jurisdiction raised by the 
pleadings in the pending case, which vote shall be 
taken before the court shall adjourn on that day; and 
that each Senator shall be permitted to file within 
seven days thereafter his written opinion thereou, to 
be printed with the proceedings in the order in which 

they may have been delivered 75 

that each Senator be permitted to file his opinion in writing 
upon the question of jurisdiction in this case on or 
before the 1st day of July, 1876, to be printed with 
the proceedings in the order in which the same shall 
be deliveretl, and the opinions pronounced in the court 
shall be printed in the order in which they were so 

pronounced 77 

that W. W. Belknap is hereby ordered to plead further or 
answer the articles of impeachment within ten days 

from this date. Debated, amended, and agreed to 158, 

162, 163, 164, 165 
that the court adjourn until to-morrow at one o'clock p. m., 
when argument shall be heard upon the motion offered 

by the counsel for the respondent. Rejected 164 

that the court adjourn 272 

opinion by, on the question whether the respondent is liable to 
be impeached by the House of Representatives, and 
tried by the Senate on impeachment for acts done by 
him as Secretary of War, notwithstanding his resigna- 
tion before impeachment 106,107 

question by — 
to C. P. Marsh, a witness for the prosecution : When you 
paid to General Belknap money in person did you have 
any conversation with him about the source whence 

the money came or in any way regarding it? 242 

25 I 



Pago. 
Whyte, William Pinkney— question hj— Continued. 

to the counsel for the respondent : Do the counsel for the 
respondent decline to state for the information of the 
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now to move to adjourn to a day certain, or whether 
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papers 206 

to C. P. Marsh, a witness for the prosecution : You said on 
yesterday that you presumed that General Belknap 
knew from whom the money sent him was received. 
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TRIAL OF WILLIAM W. BELKNAP. 



887 



VOTES IN THE UNITED STATES SENATE, SITTING AS A COURT OF IMPEACHMENT, 



JLTJGJJ&T 1, 187G. 



Names of Senators. 



Mr. Allison, of Iowa 

Antbony, of Rhode Island 

Bayard, of Delaware 

Booth, of California 

Boutwell, of Massachusetts... 

Bruce, of Mississippi 

Cameron, of Pennsylvania 

Cameron, of Wisconsin 

Christiancy, of Michigan 

Cockrell, of Missouri. . : 

Conkling, of New York 

Conover, of Florida 

Cooper, of Tenm^^isee 

Cragin, of Ne.w IIauii)shiro. . . . 

Davis, of West Virginia 

Dawes, of Massachusetts 

Dennis, of Mar>'land 

Dorsey, of Arkansas 

Eaton, of Connecticut 

Edmunds, of Venuont 

Ferry, of Michigan 

Freliughuysen, of New Jei-s<\v - 

Gordon, of Georgia 

Hamilton, of Texas 

Hamlin, of Maine 

Harvey, of Kansas 

Hitchcock, of Nebraska 

Howe, of Wisconsin 

Ingalls, of Kansas 

Jones, of Nevada 

Kelly, of Oregon 

Keman, of New York 

Key, of Tennessee 

Logan, of Illinois.^ 

McCreery, of Kentucky* 

McDonald, of Indiana 

McMillan, of Minnesota 

Maxey, of Texas 

Merrimon, of North Carolina.. 

Mitchell, of Oregon 

Morrill, of Vermont 

Morton, of Indiana 

Norwood, of Georgia 

Oglesby, of Illinois 

Paddock, of Nebraska 

Patterson, of South Carolina.. 

Randolph, of New Jersey 

Ransom, of North Carolina 

Robertson, of South Carolina.. 

Sargent, of California 

Saulsbury, of Delaware 

Sherman, of Ohio 

Spencer, of Alabama 

Stevenson, of Kentucky 

Thurman, of Ohio 

Wadleigh, of New Hampshim . . 

Wallace, of Pennsylvania 

West, of Louisiana 

Whyte, of Maryland 

Windom, of Minnesot>a 

Withers, of Virginia 

Wright, of Iowa 



First article. 



Not guilty . . 
Not guilty. - 

Guilty 

Guilty 

Not guilty.. 
Not guilty. - 

Guilty 

Not guilty. - 
Not guilty.. 

Guilty 

Not guilty.. 
Not guilty . . 

Guilty 

Not guilty.. 

Guilty 

Guilty 

Guilty 

Not guilty.. 
Not guilty.. 

Guilty 

Not guilty . . 
Not guilty . . 

Guilty 

Guilty 

Not guilty . . 

GuUty 

Guilty 

Not guilty . . 
Not guilty.. 
Not guilty . . 

Guilty 

Guilty 

Guilty 

Not guilty . . 

Guilty 

Guilty . ... 
Not guilty.. 



Second article. 



Guilty 
Guilty 
GuQty 



Guilty 

Guilty 

Not guilty. 
Not guilty . 
Guilty .... 
Guilty .... 

Guilty 

Guilty 

Guilty 

Guilty 

Not guilty. 

Guilty 

Guilty .... 
Guilty .... 
Guilty .... 
Not guilty . 
Guilty .... 
Not guilty. 

Guilty 

Not guilty . 



Guilty :{r» 

Not guilty... 2.^» 



I 



Not guilty 

Not guilty 

Guiltv 

Guilty 

Not guilty 

Not guiltv 

Guilty 

Not guilty 

Not guilty 

Guilty 

Not guilty 

Not guilty 

"Guilty 

Not guilty 

Guilty 

Guilty 

Guilty 

Not guilty 

Not guilty 

Guilty 

Not guilty 

Not guilty 

Guiltv 

Guilty 

Not guilty 

Guiltv 

Guilty 

Not guilty 

Not guilty 

Not guilty 

Guilty 

Guilty 

Guilty 

Not guilty 

Guiltv 

Guilty 

Not guilty 

Guiltv 

Guiltv 

Guiltv 

Guilty 



Guilty .... 
Guilty .... 
Not guilty. 
Not guilty. 
Guilty ... 
Guilty .... 
Guilty .... 

Guilty 

Guiltv .... 

Guilty 

Not guilty. 
Guilty .... 
Guilty .... 

Guilty 

Guilty 

Not guilty . 

Guilty 

Not guilty. 

Guilty 

Not guilty. 



Guilty 36 

Not guilty... 25 



Third article. 



Not guilty . 
Not guilty . 

Guilty 

Guilty .... 
Not guilty. 
Not guilty. 
Guilty -.'.. 
Not guilty. 
Not guilty. 

Guilty 

Not guilty. 
Not guilty. 

Guilty 

Not guilty. 

Guilty 

Guilty 

Guilty .... 
Not guilty. 
Not guilty. 

Guilty 

Not guilty . 
Not guilty . 
Guilty .... 

Guilty 

Not guilty. 
Guilty .... 
Guilty .... 
Not guilty . 
Not guilty . 
Not guilty . 
GuUty .... 
Guilty .... 

Guilty 

Not guilty . 
GuUty .... 
Guilty .... 
Not guilty - 

Guilty 

Guilty .... 

Guilty 

Guilty .... 



Guilty 

Guilty .... 
Not guilty . 
Not guilty. 

Guilty 

Guilty .... 
Guilty .... 
Guilty .... 

Guilty 

Guilty .... 
Not guilty . 
Guilty .... 
Guilty .... 
Guilty .... 
Guilty .... 
Not guilty. 
Guilty .... 
Not guilty . 

Guilty 

Not guilty . 



Guilty 36 

Not guilty... 25 



Fourth article. 



Not guilty . 
Not guilty. 

Guilty 

Guilty .... 
Not guilty . 
Not guilty. 

Guilty 

Not guilty . 
Not guilty. 
Guilty .... 
Not guilty. 
Not guilty. 

Guilty 

Not guilty . 

Guilty 

Guiltv 

Guilty 

Not guilty. 
Not guilty . 
Guilty .... 
Not guilty. 
Not guilty. 
Guilty .... 
Guilty .... 
Not guilty - 
Guilty .... 

Guilty 

Not guilty . 
Not guilty. 
Not guilty. 
Guilty .... 
Guilty .... 
Guilty .... 
Not guilty. 

Guiltv 

Guilty 

Not guilty. 

Guilty 

Guilty .... 

Guilty 

Guilty .... 



Guilty 

Guilty .... 
Not guilty . 
Not guilty . 

Guilty 

Guilty .... 
Guilty .... 
Guilty .... 
Guilty .... 

Guilty 

Not guilty. 
Guilty .... 
Guilty .... 
Guilty .... 
Guilty .... 
Not guilty. 
Guilty .... 
Not guilty. 
Guilty .... 
Not guilty. 



Guilty 36 

Notguaty...25 



Fifth article. 



Not I 

Noti 

Guil 

Guil 

Not] 

Not 

Gui 

Notj 

Not J 

Guil 

Not , 

Not I 

Guill 

Notj 



guilty. 
— ^ guilty . 
Guilty. 
Guilty, 
""t guilty. 

t guilty. 

lilty. 

' guilty. 

. guilty. 

ilty. 
guilty. 
_„ guilty, 
luilty. 
^iot guilty. 
Guiltv. 
Guiltv. 
Guilty. 
Not guilty. 
Not guilty. 
Guilty. 
Not guilty. 
Not guiltv. 
Guilty. 
Guilty. 
Not guilty. 
Guilty. 
Guilty. 
Not guilty. 
Not guilty. 
Not guilty. 
Guilty. • 
Guilty. 
Guilty. 
Not guilty. 
Guilty. 
Guilty. 
Not guilty. 
Guilty. 
Guilty. 
Guilty. 
Guiltv. 
Guilty. 
Guilty. 
Guilty. 
NQt guilty. 
Not guilty. 
Guilty. 
Guilty. 
Guiltv. 
Guilty. 
Guilts. 
Guilty. 
Not guilty. 
Guilty. 
Guilty. 
Guilty. 
Guilty. 
Not guilty. 
Guilty. 
Not guilty. 
Guilty. 
Not guilty. 

Guilty 37 

Not guilty. 25 



Sixty-two Senators voting; forty- two necessai-y for conviction. 
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